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Donald Lollock, by and through nis Guardian
ad Litem, Kathleen Lollogk; Zareen Khan as
Special Administratof for the Estate of
Abdulwafl Khan; Frank Pearson; Jo Ella
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their own behalves, and on behalf of others
simitarly situated,
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100,
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1, VIOLATION OF THE CONSUMERS
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(B&P Code § 17200 ef yeq.)
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§ 1561030
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INTRODUCTION

1. Plaintiffs Donald Loliock, Zareen IChan, Frank Pcéu‘so’n’, Jo,'ﬁil_la N.zisixa_dka'; and Jane - -

Burton-Whitaker (collectively “Plaintiffs”) and the p.roposcd Class bring this action for injunctive

relief and damages to stop the unlawful and fraudulent practices of Oakmont Senior Living, LLC

(“Oakmont” or “Defendant™).

2. Defendant has enpaged in'a scheme to defraud seniors, persons with disabilities,

and their family members at its assisted living facilities in California by falsely representing to all

tesidents in its admission contracts that each resident will be provided the care services (through

facility staff) thatthe resident needs as determined by the resident assessment conducted by
facility personnel. This is faise and misleading because the results generated by Oakmont’s
resident assessment system are not used to set staffing at each facility. Instead, as a matter of
corporate policy, Oakmont allocates expenditures for staffing at each facility based on pre-
determined and static budgets designed to maximize revenue. As a result, Oakmont’s fa_tlciiities do
not have sufficient numbers of trained staff to provide promised care se;;i'fi,‘t':j_c:s 10;13 i{ésic-lents. }
Oakmont conceals and fails to disclose this materiat fact to Clll’l‘ei.lt and 'proéiaectivé residents.

3. In its form admission agreements, Oakmont uniformly represents to each new
resident that (a) each resident will receive the care that he/she requires; (b) the facility’s
professional staff will determine the care required for each resident through the resident
assessment process; and (¢) the amount of care needed by the resident will be transiated into a
specific number of care points for which the resident will be charged on a monthly basis, The
reasonable consumer understands these representations to mean that, as a matter of policy and
practice, the budgets for staffing at each facility are related to the aggregated care points generated
from its resident assessment system and Oakmont will, accordingly, ensure each facility has
sufficient numbers of trained staff to deliver to all facility residents the amount and type ol care
Oakmont has identified as needed and promised to provide.

4, Oakmont’s misrepresentations, misleading statenléiits,' 'ah'd;.(';hﬁééiéﬁsﬁbﬁut is

budgets driven primarily by desired profit margins profit as opposed to the aggregate care needs of
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its residents are material to the reasonable consumer. Seniors anéifiér thcir"[’amil)‘/ mcmbérQ choose
an assisted living facifity based on the expectation that they will receive the éuantity and quality
of care that they need. A system or policy that budgets staffing expenditures based on the overall
needs of residents as quantified through aggregation of current residents’ regular comprehensive
resident assessments is likely to provide such care at the outsct and on an ongoing basis. A system
or policy that budgets staffing expenditures based primarily on desired profit margins results in
facilities that do not have sufficient aumbers of trained staff to meet the needs identified in
residents’ assessments and precludes Oakmont from providing all promised care to its residents. 1t
is therefore a matter of fundamental importance to the reasonable consumer to know that Oakmont
does not and has no intention of using its resident assessment system to budget sufficient
expenditures for staffing such that residents receive the services for which they are-being charged.

3. Through its representations and nondisclosures, Oél{'ﬂ)@t}é’dﬁpdgdz'-c;sicllénts and
family members into paying significant amounts of money in the forim of ;n{we-in' fees‘-initial
monthly payments, and other non-refundable fees to enter the facility. Oakmont’s failure to use
the results generated by the resident assessment system in determining its budgets for staffing at
cach facility places all Oakmont residents at an unnecessary risk of harm. That risk is particularly
acute, given the vulnerable nature of the targeted population of seniors and residents with
disabilities.

6. Oakmeont’s representations in its form contract of its comprehensive resident
assessments and corresponding care fees contributes to its competitiveness in the marketplace of
assisted living facilities and is a factor in its pricing structure, Its purported use of such a system
to accurately assess the needs of residents and provide sufficient numbers of L:ﬁined staff 1o meet
those needs enables itto charge moie for residency and services at its facilities than it otherwise
could. Residents pay a premium for a system that is represented by Oal‘émbhl ,l'()..?lj@&"idé_
comprehiensive resident peeds assessments and the trained staff necessary. fo provide the promised |

care. [n actuality, Oakmont does not use the resident assessments to delerminc facility stalfing.
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7. Ff Plaintiffs had known the true facts about Oakmont’s corpo"vate policy of using

predetermined and static budgets for staffing at each facility that have no reiationship to its

Tesident assessment system and personal care points generated by it, they would not have agreed

enter Oakmont or paid Oakmont significant amounts of money in new resident fees and monthly
charges. If the putative class members had known the true facts about Oakmont’s corporate policy
of using predetermined and static budgets for staffing at each facility that have no relationship to
its resident assessment system and personal care points generated by it, they would in all
likelilood not have agreed to enter Oakmont or paid Oakmont significant amounts of money in.
new resident fees and monthly charges. As a result of Oakmont’s failure to consider resident
assessments in setting the budgets at its facilities, the named Plaintiffs and putative class members
did not or have not received, and/or are subjected to a substantial risk that they will not receive in
the future, the care that Oakmont has promised to provide in their admission comrziqts, .

8. This aétion seeks fo require Oakmont to cea_sé and dcmstltsongomg iﬁblﬂti‘ohs of
law. In addition, Plaintitfs seek an order requiring Oakmont to disclose fo prospecti.ve and current
residents, their family members, and/or responsible parties that its resident assessment system or
the aggregated resuits gencrated by that systemn have no 1'elationship‘i‘o the budget for staffing at
each facility. Plaintiffs further scek an order prohibiting Qakmont from charging fees based on
care points that correspond to the amount of staff time Qakmont represents is necessary to provide
the required services, unless and until Oakmont uses those numbers in setting and providing
staffing levels at its facilities, In addition to injunctive refief, this action seeks class wide
damages based on Defendant’s misrepresentations and misleading statements and material
omissions alleged herein, This action does not seek recovery for personal injuries, emotional
distress, or bodily harm that may have been caused by Defendant’s conduct alleged herein,

PARTIES
Plaintiffs

9. Plaintiff Donald LoHock was a resident of Oakmont of Viilé"Capi‘i in Santa Rosa,
California from approximately June 2013 to September 2016, He is currently a resident at another

assisted living facility with no connection to Defendant. At ail times relevant to this compaint,
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Donald Lollock was an elder as defined under California Welfare & Institutions Code section
15610.27 and a seniof ¢itizen as defined under California Civil Code section 1761(£). Kathieen
Loilock is his wife and has been his durable power of attorney since 2004, Simullancous with the
filing of this complaint, Mrs, Lollock has filed a motion for appointment as her husband’s
guardian ad litem fof the purposes of prosecuting this action, Donald Lollock is and was at all
times herein mentioned a resident of the State of California. He brings this action on behalf of
himself and all others similadly situated.

10.  Plaintiff Zareen Khan is the daughter of decedent Abdulwafi Khan, a former
résident of Oakmont of Mariner Point, in Alameda, California from October 30, 2015 to
December 11,2015, On August 28, 2017, Ms. Khan filed a petition for gpcciial acl;,n_inispation of
the Estate of Abdulwafi Khan for the purpose of prosecuting this ﬁcﬁio;a.‘.: At all eﬂnﬁ%ﬁefeyanf to
this complaint, Abdulwafl Khan was an elder as defined under Cﬁlifornia :W.elff.ii'e& h‘xéﬁtutions
Code section 15610.27 and a senior citizen as defined under California Civil Code section 1761(f).

Abdulwafi Khan was at ali times hersin mentioned a resident of the State of California. Plaintiff

Zareen Khan brings this action on behalf of decedent Abduiwafi Khan and all others similarly

situated,

11.  PlaintifT Frank Pearson is a current resident of Oakmont of Mariner Point in
Alameda, California who moved into the facility on June 9, 2015, At all times relevant to this
complaint, Mr, Peatson is and was an clder as defined under California Welfare & Institutions
Code section 15610.27 and a senior citizen as defined under California Civil Code section 1761(f).
Frank Pearson is and was at all times herein mentioned a resident of the State of California. He
brings this action on behz_iif of himself and all others similarly situated. .

12, Plaintff Jo Ella Nashadka is a current resident of 'Oa'lgnd‘nt;,'(_):f Maﬂnér Point in
Alameda, California who moved into the facility in June 2015. Atall Liméé'reicvant"to this
complaint, Ms, Nashadka is and was an elder as defined under California Welfare & Institutions

Code section 15610.27 and a senior citizen as defined vnder California Civil Code section 176 1(f).

35
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Jo Ella Nashadka is and was at all times herein mentioned a resident of the State of California.
She brings this action on behalf of herself and all others similarly situated.

13.  Plaintiff Joan Burton-Whitaker is a former resideinl of Oakmorit of Mariner Point in
Alameda, California who resided at the facility from Febroary 16, 2016 until June |5, 2017, Atall
times relevant to this compiﬁnt, Ms. Burton-Whitaker is and was an elder as defined under
California Welfare and Institutions Code section 15610.27 and a senior citizen as defined under
California Civil Code section 1761(f). Joan Burton—W]‘uitaRe;' is and Wasj‘a_t_:a'l‘l ‘ti;_h'é,:‘s'..hc1'ei.n
mentioned aresident of the State.of California. She brings this action on b:élhalf _of :il).érsél:.l"énd éil
others similarly sitvated. |

Defendant

14.  Defendant is a Californid limited liability company with its principai place of
business in Windsor, California. On information and belief, William P. Gallaher is one of its
members and is a resident of Sonoma County in Californta,

15. Oakmont owns and operates all of the real estate and buildings, and it holds the
licenses for approximately twenty three (23) assisted living facilities in California under the
Qakmont name.

16.  The true names and capacitics, whether individual, corporate, associate, or
otherwise, of the Defendants designated herein as Does 1 through 100, inclusive, are presently
unknown to Plaintiffs and thus sued by such fictitious names. On infor:_na__tjon_e_mdhclfef, each of
the Delendants designated herein as “Doe” is legally responsible for the evcnis and a;tiétls alleged
herein, and proximately caused or contributed to the injuries and damaées as hereinafter described,
Plaintiffs wili seek leave to amend this Complaint, in order to show the true names and capacities
of such parties, when the same has been ascertained.

JURISDICTION AND VENUE

17, This Court has jurisdiction over all causes of dction asserted herein, Defendant is a
resident of California. It has sufficient minimum contacts in California or otherwise intentionally

prevails itself of the California market through ownership.and management of 23 assisted living

6
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facilities located in California, derivation of substantial revenues from California, and other
activities, so as to render the exercise of jurisdiction '0\'8;\1‘ Defendant by the California courts
consistent with traditional notions of fair play and substantial justice.

18, Venue is proper in Alameda County under Code of Civil Procedure §cctj01] 395(a),
Business & Professions Code section 17203, and Civil Code section ‘17SQ=3.&“3‘-‘.::?351.{}}.3 facts,
without limitation, that; This Court is a court of competent jiu-isciiptibﬁ; Dé‘féﬂci_aﬁ‘t"‘cm“'}‘ucité
substantial business in this county, including but not limited o the management and ownership of
Oakmont of Mariner Point and Oakmoni of Cardinal Point, a portion of Defendant’s liability arose
in this county; and the acts upon which this action is based occurred in part in this county;

GENERAL ALLEGATIONS APPLICABLE TO ALL CLAIMS

19, Assisted livinp facilities, also called Residential Care Facilities for the Elderty
(“RCFEs™), ofter rcom, board, and daily assistance tor senfors in certain activities of daily living.
{“ADLs™), such as preparing meals, shopping, transpertation, preparing and taking medication,
housekeeping, laundry, grooming, bathing, toileting, and others,

20.  Assisted living facilities are intended to provide a level of care appropriate for

those who are unable 1o live by themselves, but who do not have medical conditions requiring

more extensive nursing care and significant assistance with most of their ADLs.- Oakmont’s

assisted hiving facilities also have Memory Care units, which serve mdmduals ‘v:{f:i‘th'-del_'nehtia and -
other cognitive disorders,

21, In recent years, Qakmont has increasingly been accepting and retaining more
residents with conditions and care needs that were once handled almost exclusively in skilled
nursing facilities. This has allowed it to increase notronly the potential resident pool but also the
amount of money charged to residents and/or their family members.

22, At Oakmont facilities, residents are charged a base rate, which includes room,
board, and basic maintenance, cleaning and laundry. Oakmont assesses each resident before
admission and then again each year and/or whenever there is 2 change of the resident’s condition.

By performing these assessments, Oakmont determines what additional services a resident needs,

7
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such as assistance with ADLs. Fach additional need correlates to a number of points, which
depend on how much more time Qakinont staff must spend caring for the resident and whalvtype
of staff should perform the services. The total number of pomls is multzphe,d by A clol ar amount
resulting in a monthly fee charge. Thus, the higher the points asse;ssed thu more money

Defendant charges the resident.

Uniform Representations in Oakmont’s Standardized Contracts
and Other Corporate Materials

23.  Defendant represents to residents, family members and the general public that the
Qakmont resident assessment system will be used to determine and then provide the amount of
caregiver time Oakmont has itself decided that residents require. The resident assessment is used
to determine the amount residents are charged for the services and care that Oakmont has
determined is necessary.

24, Qakmont makes the affirmative representation to each resident in its standardized
coniracts, specifically in Section 1.B of the Oakmont Residence and Services Agreement

“Residence Agreement™) that it:

will provide YOU with personal assistance and care on an as necded bams

When You applied for admission to the Community, Oakmont’s pnoi’ec;smndl blaff
performed a comprehensive assessment of your needs ... Oakmont will perform
reassessments in light of your chzmgm;D needs to determine the services that You
may require, You will receive the services appropriate to your individual need,

25.  The Residence Agreement further provides in Section 24:

Bach service is assigned a number of points that take into account the time to
perform the task, the average wage of the staff position performing the task, and
the frequency of the task. The number of points is multiplied by a dollar point
value .., to arrive at a monthly cost. If Levels of Care are utilized the number of
points will be used to determine a Level which is assigned a monthly cost,

26.  Section 1.C. of the Residence Agreement represents that Oakmont will disclose o
each resident any changes to their “service package™ after annual reassessments o reassessments
performed due to a change in condition.

27.  Appendix A to each Residence Agreement stales that “Cave fees are charged based
on assessment points for a resident in assisted living.” R631dent<: in the Mcmoxy C,ene units are
charged “based on care levels assoclated with each resident’s mdmdudl ﬂsscssment and the levut -

8
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of their specific needs.” For those residents, there are five levels that are assigned a range of
points (e.g., Level 1 is 0-75 points, Level 2 is 27-150 points, and so on) with a corresponding
monthly charge. _

28, Oakmont does nat disclose anywhere in the Residence Agleement ﬁ'll.rz'lt these points,
or the resident assessment process from which the assigned ;ioim:s‘aré deri‘-;f'g:d, al'éit'otall&r o
unrelated to the budgets for staffing at each facility. |

29.  The Individualized Service Plan and Resident Assessment prepared for.’ cach
resident represents that staffing will be based on the point-value system through the resident
reassessment program. Specifically, the service plan assigns each task to a particular job category
(i.e. Care Provider, Health Services Director) and indicates how the need will be met by staff. For
example, under the category “Assistive Devices,” a service plan might list the following need:
“Resident uses one assistive device such as a cane, walker, wheelchair, hospital bed, overlay
mattress or a fall mat.” The “Task Description” listed is “Encourage and/or assist the resident
with using and cleaning the assistive device,” and the “Responsible Party” listed is “Care
Provider.” The corresponding Resident Assessment assigns five (5) points for this service,
Oukmont adds fewer points to the total when a service requives lc.ss,slaff- time. F 01; exzimplﬁ, a
resident whose listed need is “Resident has Diabetes. Self Manages :glu‘ép'é."c; nﬂo¥1}ﬁr§ﬁéﬁ’ may be
assessed only one (1) point because the only staff time involved is “Assess ability to self-monitet
glucose levels” as opposed to the more time-intensive task of monitoring glucose levels
throughout the day. These statements underline the obvious—care can only be provided by
people/staff; and a resident who has additional needs requires additional staff time. The promise
of additional staff time is what allows Oakmont to charge these residents more.

30.  In astandardized brochure provided to prospective residents and their families,
Oakmont advertises that its “Wellness Center and full-time nurse are available to assist with all of
your daily needs.” The same brochure also states, “Services ate appropriately tailored to cach
resident’s needs and our professional staff provides individualized assistance 24-hours a day. Care

services are additional and based on a fee for service basis.” The clear message to the consuming
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public, including Plaintiff and the putative class, is that Oakmont will provide sufficient numbers
of trained staff to provide individualized care to each resident, and residents -WiE,pr;%y 01'1}y for the
care received. | . S SR

31.  Because these representations are presented through Fonﬁ contracts and othér
standardized corporate materials, potential and current residents of Oakmont facilities reasonabl.y
understand them to be representations of the policies and procedures followed by Oakmont both
for determining the needs of facility residents and for allocating the rcsources necessary to enswre
sufficient numbers of trained staff in California facilities to meet those needs.

32, Based on these representations, Plaintiffs, the putative class members, and the
general consuming public reasonably expect that Oakmont sets and modifies its budget in a
manner that enstires adequate numbers of frained and qualified staff are available fo meet all
current resident needs based on their comprehensive needs asséssments and the number and type
of staff hours Oakmont has itself determined are necessary to satisfy those needs.

Oakmont’s Non-Disclosure and Concealment .

33, Contrary to the express and implied reprcsent‘ation-s' in th'-é:(:Djalghaian -s‘.:l‘zincflel1'cli?;ed
contract and other uniform written statements, Qakmont does nof ﬁé;e the reéiclent .asscs‘sment
system or assessment points to determine staffing or set stafling budgets at its facilities. Oakmont
does not disclose this material fact from the residents, their family members, and the general
public.

34, Plaintiffs are informed and believe, and on that basis allege, that Gakmaont has the
capability to determine, to the minute, the number and type of staff required to meet the aggregate
care points promised to residents. With its resident assessment system, Oakmont can calculate the
number and type of staff needed by a facility for the population or group of residents therein
viewed as a whole on any given shift based on the evaluated needs and assessed points of
residents. While Defendant uses this resident assessment system to set and charge monthly rates,

it does not use the resident assessment system to set budgets that ensure its facilities have the
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number and type of staff available to provide the necessary services idei;ti_ﬁ.é@f in ‘t;‘-;;;_iclen‘t_ﬁ’-:_ -
assessments, B

35, Each year, Oakmont’s corporate headquarters sets budgets, including labor
budgets, and operating income targets for each facility to meet desired profit margins. On
information and belief, as reflected in various corporate policies and procedures, Oakmont directs
its Executive Directors (“EDs™) that their paramount concern should be staying within their pre-
determined budgets so that Qakmons can meet or exceed operating income targets, regardless of
the impact on the cate and staffing needs of facility residents. EDs of Oakmont facilities may not
increase their budgets without approval from corporate headquarters. Job postings for facility
Executive Directors on Oakmont’s website state that the ED must “[ajssure[] implementation of
all operating and financial controls required under company policy . . . {and] [¢]onsider{] all
expenditures within the constraints of budget.” The ED is also “[r]esponsible for thelaimuai
budget and financial performance of the community, operating within-thie ‘éppi;oi?é& budgbt .
meeting or exceeding established outcomes and company’s targe’te& opcfdting income.”
hitps:/fwww.ziprectuiter.com/jobs/oakmont-senior-living-4317b3f/executive-directors-luxury- |
senior-communities-throughout-california-
a3e223077same_org_id=1&source=ziprecruiter_companyjobs_list_us, last visited September 12,
2017).

36.  On information and belief, Oakmont gives EDs and other divisional and regional
managers a disincentive to request more resources for staffing, including more caregiver positions,
training hours, or increases in salaries, becanse under c@poz‘ate compensation policies, they can
only receive a bonus if they meet carnings targets set in advance by corporale headquarters. Some
EDs attempt to bridge (he gap between residents’ assessed needs and available staff hours by using
outside agencies to hire contract caregivers to fill in as needed on a temporary basis. But these
caregivers often provide substandard care because they are untraihed and ;pfa;’é];]iéf 'wiﬁ.‘h S :

Oakmont’s policics and practices, as well as the individualized needs of each resident. Further,
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EDs who regularly hire contract caregivers also run the nsk.of‘ excucdmg tth opuratmg, budgpcts
and, consequently, foregoing their bonuses and eventually losmg thcu 5obe

37.  Pormer Oakmont employees and current and former residents confirm that there are
seldom enough s(aff in each facility to meet residents’ needs, a problem that is compounded by a
high degree of staff turnover. Because of this tumover, new staff are constantly cycling through,
and many positions remain unfilled forlong periods of time. Staff who have worked in the facility
longer end up shouldering more of the workload, including training new staff, and become
overwhelmed with tasks, causing them to make mistakes or fail to provide services to all residents
who require them. Moreover, training that must be provided by law for both new and veteran staff
is often cut short or not given at all because staff are too busy and siretched too thin to take time
away from their daily responsibilities, and Oakmont does not approve overtime for staff to receive
fraining outside of their regularly scheduled shitis.

38, Former employees also report that Oakmont does nol budd rehef covezage mto its
schedules ta cover absences. Caregivers are responsible for ﬁndmg someone 10 covcr their ﬁhlits
when they want to take days off, but since the facilities are usuaily ShOlt staf fed there is 1yp1cally
no one avaitable to cover for them. Consequently, some emplovees call in sick or do not show up
to work, and the position is not filled for the duration of that shift.

39.  As avesult of Oakmont’s failure to use its resident assessment system care poinis in
allocating staffing resources to each facility, there are not enough trained caregivers to provide
necessary services {o residents on a consistent basis. Further, because Oakmont’s failure to use its
residential assessment system for staffing decisions results in insufficient numbers of trained staff
in each facility, Oakmont’s residents run the continuing risk of not having their care needs met and
of suffering frustration, pain, discomfort, humiliation, and/or injury from inadequate care and
supervision.

40.  The consequences of Oakmont’s policy and smndau oper atmg plocedme of
puou[izmg profit over care by using pre-determined and mﬂc‘ublc slaiﬁng, budgt,tb dw1gned to

maximize revenue are significant. They include, but are not l;mfted to! rcs1dent falls and injuries,
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injuries left untreated, unexplained injuries, elopements, slow or no responses to resident call
buttons, failures to assist with toileting resulting in incontinence, inconsistent incontinence care
resulting in residents sitting in soiled and/or wet briefs for long periods of time, urinary tract
infections, dehydration, residents assaulting other t’esidents, medication errors, and inadequate
grooming and hygiene assistance.
The Misrepresented and Concealed Facts Are Material

41. Defendant’s misrepresentations and the facts it does not disclose are material to the

reasonable consumer. An important and significant factor in choosing an QOakmont facility is the

availability of trained staff to consistently provide the services identified as needed in

individualized assessments, A policy and practice of providing sufficient numbers of adequately

trained staff as determined through comprehensive assessments of Areside-,\__rlaté’-‘ caré ;1;5_9(53.‘-‘_311c11 as
the systern Oakmont represents it uses, is likely to ensure that résidg:ﬁfs’ Laru -x{eérc"‘fsﬁa.re met and
will be met in the future. |

42.  Oakmont knows that prospective residents consider the availability of trained staff
sufficient to address each resident’s needs when choosing an assisted living facility. Each
Oakmont facility website represents that “[s}ervices are appropriately tailored to each resident’s
needs and professional staff provides individualized assistance 24 hours a day.” (See, e.g.,
“Continuum of Care”, http: //www.fountaingrovelodge.con, tast visited on September 12, 2017.)
The website also represents that Oakmont “residents experience peaée of mind knowing Oakmont
offers a 24-hour care staff to assist with all of your daily living needs in the privacy of your own
home.” (See, e.g., http: /foakmontofvillacapri.com/about-us/, last visited on.Septembex‘ 12,2017

43, Oakmont’s promise to provide the care services (through facility staff) that each
resident requires as calculated by the resident assessments condug{ed by Qgtqnp_nt'is material to
prospective residents and their family members. Further, 1'esiden_ts (janciz‘ldiéi'r.'Fai"njiiy’mc-zlmbez's-)
reasonably expect that Qakmont will provide the overall number 'alid type éf trained staff
sufficient to meet all of the assessed needs of ail facility residents. The availability of trained staff

sufficient to provide the care necessary to meel assessed resident needs is a substantial factor (and
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often the most importﬁnt factor) in deciding to enier an assisted living facility, The named
plaintiffs would not have agreed to enter or place their family members into Oakmont facilities, if
they had known that, although Defendant would charge them based on the staffing associated with
their assessed care point's; Defendant would use pre-determined 1:—__[50‘;‘ bﬁi;!g’f_&:is fo1 stafﬁng and.
those budgets would remain static despite the aggregate results of .res;identé;’; a%c%mcnts aﬁd |
related care points. Likewise, members of the putative class would in all reasonable probability
not have entered Gakmont’s facilities if they had known that Oakmont did not and docs not use its
resident assessment system and the care points generated by it when allocaiing expenditures for
staffing at its facilities,

44,  This is true even for residents who currently are practically independent. These
residents choose an assisted living facility as opposed to remaining at home or moving into an
independent living community because they wish to “age in place.” They may not need
significant assistance with the activities of daily living initiatly upon admission, but they expect to
become more dependent as they age and do not want to move yet again when that happens.
Oakmont represents that its facilities offer a “continuum of care” to provide a range of services,
from independent living to the availability of a full-time nurse onsite, m_‘;méet rcsi‘d“e”nts‘,‘-ne'eds_ a8
they age and require more care. S |

45. A key factor for these residents in selecting Oaknﬂbnt is that trained staff’ wili be
available to provide the care services that Oakmont itself has determined are necessary to meet
assessed restdents’ needs, both now and as those needs, and corresponding care services fees,
increase. |

46.  Qakmont has a duty to disclose to-the consuming public that resident assessments
and assigned care points are not used to set staffing budgets at Oakmont facilities because of]
among other things, the inherent and substantial safety risk to current and future residents from
Oakmont’s conduct, particularly as Defendant serves a vulnerable population that needs
assistance. The non-disclosure is matetial because Oakmont knows that its conduct risks the

safety of its residents. Yet, Oakmont has failed to disclose and actively conceals from residents,
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prospective residents, and their family members the true facts about its corporate policy and
practice of prioritizing p:‘éﬁt over resident care. | ‘ '
Barriers to Moving Qut

47. Defendant’s mistepresentations affect not oniy 1.hel decisicm of residents to enter an
Oakmont facility, but also the decision to stay there.

48.  In choosing assisted living in general and an Oakmont facility in particular, the
resident forgoes other options such as his or her former home, a senior comuumity, or other
facilities where the resident can try to build a new communily, Onee in a facility, there are
significant financial, physical, emotional, and other burdens for the residents that are triggered if
they terminate residency, including impacts such as “transfer trauma.” Oakmont is aware of these
burdens, and makes the representations described herein with the knowledge that it will be
difficult for residents to leave its facilities once they are enticed to enter based on its

misrepresentations.

49, After luring residents into the facility through its misrepresentations and misleading . | . .

statements, Oakmont increases residents’ care points during ire-asses&néﬁfs_iarid 'a:oé;szlliot' a
consisténtiy provide copies of those assessments fo the residents. Resideﬁts often do not become
aware that their care points have increased until they receive an invoice that charges them more for
care services, Oakmont’s invoices do not identify the number of care points or specific care
services that will or have been provided. Oakmont’s billing practices and failures to disclose its
assessments and care points obfuscate its staffing practices by making it difficult for residents to
compare what services they are paying for against what services staff are providing to them.

50.  Qakmont thereby unjustly continues to profit from the original fraud by
perpetuating its misrepresentations and failures to disclose.

Named Plaintiffs’ Experiences at Oakmont Facilities
Bonald Lollock
51.  Donald Loltock (“Mr, Loliock™) has Parkinson’s Disease and dementia; and lived

in the Memory Care unit at Oakmont of Villa Capri in Santa Rosa, Ca}ifm'l_lia'{"ro:}i"J'uhlé.2:013_:_0
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Septemnber 2016, He currently fives in another facility not aftilialed with Défcndaﬁl. - Before

Mr. Lollock moved in, his wife, Kathy Lollock (“Mrs. Lollock™), toured the Villa Capri facility
and met with its executive staff, She relied on OQakmont’s representations in choosing the facility
ovet others she considered.

52.  Oakmont provided Mrs. Lollock with a standard.contract under which it promised
to provide certain core services in exchange for'a monthly base rate. Additionally, the contract
stated that Oakmont would provide Mr. Lollock:

with personal assistance and care on-an as needed basis. ... When You applied for

admission to the Community, Oakmont’s professional staff performed a

comprehensive assessment of your needs. Oakmont will perform reassessments

in light of your changing needs to determine the services that You may require.

You will receive the services appropriate to your individual need.

The contract f"urthcr provided:

Each service is assigned a number of points that take into 'mcount thc tmw to

perform the task, the average wage of the staff position perlorming ‘the task, dild

the frequency of the task. The number of points is multiplied by a-dollar point

value ... to arrive at monthly cost. If Levels of Care are utilized the number of
poin(s will be used to determine a Level which is assigned a monthiy cost.

53. On behalf of Mr. Lollock, as his power of attorney, Mrs, Lollock read and
reasonably understood Oakmont’s representations in the contract to mean that Oakmont would
perform an assessment of her husband, assign him a certain number of points based on the services
he required, and charge him fees based on those points. She reasonably expected that Oakmont
staff would provide the services identificd as necessary in the assessments, and that his points, and
related charges, would increase as he required more services from staff. She expected that
Oakmont would sufficiently staff the facility to provide the services for which M. Lollock would
be charged. Mrs. Loliock read and relied on the representations in the contract in making the final
decision to place Mr. Lollock in the Memory Care unit at Oakmont of Vxl[a Capn

54.  Mr Lollock paid $3,532 for the first month’s rent, ‘El 6 76 for thc ﬁrst momh s care .
fees, and a Community Fee of $5,000. Over the course of hiS stay, hlS feesancrcascd to an

average of around $10,800 a month,
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35. Beginnihg in approximately December 2015, Mr. Lol!ock '3 faml]y .I'HC!EbGlS beg'm ‘
to observe that the Villa Capti facility was short-staffed, In J anuary 201 6, for exqmple dm ing an
evening shift, only one Oakmont caregiver was available in the Memory Care unit for more than a
dozen residents with dementia who required assistance with feeding, toileting, ambulating,
showering, and other activities of daily {iving. Managers would pull the caregivers from the
Memory Care unit to work in the assisted living unit, and sometimes attempt to fill the staffing
gaps in the Memory Care unit with contract caregivers who were not trained generally, let alone to
care for persons with dementia, or familiar with the residents. Mr. Lollock suffered from a deep
gash on his leg after one of the contract caregivers attempted to transfer him. The constant
changing of staff due to turnover and use of contract workers was confusing and alarming for
residents with demeuntia.

56. Oakmont did not consistently provide the continence and hygienc care thal
Mr. Lollock required and that he paid for. Staff did not ta! ke him- 10 the toﬂet uei y two homs as
he required, and Mrs. Lollock frequently discovered her husbfmd in urine sml«,d panls thn he
wag preseribed an antibiotic that gave him diarrhea, staff did not con31stently take him (o the toilet
immediately after meals as he required to avoid soiling his pants. He paid for showers three times
a week and was unable to clean himself after bowel incontinence episodes, but Mis. Lollock
sometimes found Mr. Lollock with feces crusted arounc:i his groin. He suffered from terrible
rashes as a result. One night the only available caregiver 1o assist Mr. Lollock was much smaller
than be, and Mrs. Lollock had to assist the caregiver in transferriné Mr Lollock to the toilet and in
performing hygiene tasks.

57.  Oakmont staff sometimes left Mr. Lollock alone and unsuper.vised for long periods
of time. Mrs. Lellock arrived at the facility unexpected on one occasion to find Mr. Lollock
sliding almost entirely out of his wheelchair. She found him on another oceasion napping in his
recliner without his fall alarm and the door to his room closed. ‘vh Lollock !ms cizfﬁcully usmg
his call pendant, and leaving him alone in this way made it near ly 1mp0331ble f or hun 10 call for

help or for staff to find him if he fell or had an emergency. Anather fime Mrs. Loi]ock was
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dismayed to find her husband on the floor. In May 2016, Mr, Lollock had a broken rib that
Oakmont could not éxplain.

58. Mirs. Lollock notified Oalamont managers on several oceasions in 2016 that she was
concerned about the inadequate care provided to her husband. She also notified them that, despite
her concerns, it would be too stressful for Mr. Lollock to move. Most of the time, in response,
Oakmont reassured her that her concerns would be addressed. Knowing that 2 move would be
extremely disruptive for her husband and likely accelerate his decline, Mrs. Lollock was torm
about transferring Mr. Lollock from the facility. In June 2016, however, Oakmont managers
pressured Mrs, Lollock into moving her husband out of the facility, which she did as soon as a bed
becarne available in his current facility.

Abdulwafi Khan - T

59,  Abdulwafi Khan (“Mr, Khan”) had dementia and hved in tﬁé'l\ffénib'ry' C'a‘:'é unit at
Oakmont of Mariner Point in Alameda, California from October 30, 2015 until he died on
December 11, 2016, His daughter, Zareen Khan (“Ms, Khan”), chose Oakmont of Mariner Point
over other facilities after touring the facility, reviewing the marking maierials, and meéting with
the marketing staff who promised that her fathier’s needs would be met.

60.  Oakmont provided Ms, Khan with a standard contract under which it promised to
provide certain core services in exchange for a monthly base rate. Additionally, the contract stated

that Qakmont would provide Mr. Khan:

with personal assistance and care on an as needed basis. ... When You
applied for admission to the Community, Oakmont’s pzofasssona staff
performed a comprehensive assessment of your needs. Oakmont will
pertmm reassessments in light of your changing needs to determine the
services that You may require. You will receive the services ‘lj]pi opuatc
to your individual need, A . ‘

The contract further provided:

Each service is assigned a number of points that take into account the time
to perform the task, the average wage of the staff position performing the
task, and the fxcquency of the task. The number of points is multiplied by
a doflar point value ... to arrive at monthly cost. If Levels of Care are
utilized the number of points will be used to determine a Level which is
assigned a monthly cost.
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61, On behalf of Mr. Khan, as his power of attorney, Ms Khéh read and. reasoﬁabl}}
understood Oakmont’s representations in the contract to mean that Oakmont would perform an
assessment of her father, identify the services he needed, provide the services, and charge her for
the services provided. She reasonably expected that Oakmont would ensure that encugh trained
staff were available to provide the needed services. Ms. Khan read and relied-on the
represeniations made in the contract in making the final decision to admit her father to Oakmont of
Mariner Point,

62, At the time of move-in, Mr, Khan paid a prorated ameunt of $1,567 for the first
month’s rent. He also paid a Community Fee of $6,500. Thus, the total amount he paid upon
move-in was $8,067.

63.  Not long after he; father moved in, Ms. Khan notde that the;e were not u}ough
staff to supervise and regularly engage with her father and othu resuimts Oakmon( pxomxsed that'_ '  <
staff would provide activities to its residents throughout the week, but the ﬂCl’lVltlBS were mainly
watching television and playing bingo, facilitated by a machine (not staff) that called out thc.
pumbers. Sometimes when Ms, Khan arrived at the facility, she could not find her father. When
she dsked caregivers where he was, they did not know and would have to seﬁrch the facility room-
by-room to find him. She saw that her father’s roommate regularly pulled out his catheter, and
that no staff checked on him to repiace it. Ms. Khan received calls repeatedly from Oakimont
because staff found her father on the floor after unwitnessed falls in various tocations throughout
the facility and could not say how long he might have been waiting for someone (o find and help
kim up off the floor. Qakmont increased Mr. Khans’s care fees due to his fails, but did not
provide increased services in exchange for those fees, |

64.  Oakmont sent Mr. Khan to the emergency room alone approximately five or six
times and did not always follow its own procedures to timely notify Ms_‘.-'.lqi‘an.'-,.P\:/'I.s:.'l(lwnl woulkd
arrive at the emergency room to find her father agitated, coﬁfus@d, ~a.nd .diéﬁ‘éséed,‘ hecause he lwas
alone and did not understand where he was and why he was there. Despite knowing that

Oakinont’s practice of sending Mr, Khan and other residents to the hospital unattended
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traumatized those residents, Qakmont staff told Ms. Khan that that there weie not encugh
caregivers to accompany its residents on emergency room visits.

65. Oakmont did not bathe Mr. Khan according 10 his cave plan; he often spent weeks
without a bath or shower. When Ms, Khan asked stalT why they were not bathing her father, they
clainied he refused. However, it was not clear what, if any, interventions staff attempted to try to
bathe Mr. Khan. Towards the end of his life, Mr. Khan’s insurance paid for an outside hospice
agency to bathe him. Oakmont consistently refused to reduce the care fees for bathing even when
it provided this service very rarely, if at all, to Mr. Khan,

66. Mr, Khanrrcceived substandard care from the contract caregivers frequently
assigned to the Memory Care Unit. For example, he paid for a_nd"rcchﬁif‘c'(l:.}fx‘,cliélli)f;:lji:é“di‘ét, and .1_116 = g
only meat he ate was seafood. But Ms. Khan witmsséd contract ¢a11'egix}e:ré"pz'6\f;lélé-heli father with i
fruit juice and chicken soup, both prohibited due to his liealth condition and/or religious beliefs,

67.  Although Oakmont was not providing the services paid for by Mr. Khan, his
dementia would have made it traumatic for him to move to another facility. He had connected
with some of the few leng-term categivers on staff, and that consistency, as weil as the familiar
surroundings, was necessary for his mental health to remain stable. Ms. Khan thought it would be
better to work with staff to improve her father’s care, and staff always reassured her (hal her father
would be taken care of when she brought concerns to their attention, Mr. Khan died while on
hospice care in the facility.

Frank Pearson

68.  Frank Pearson is a current resident of Oakmont of Matiner Point in_Alamedé,
California, He and his wife, Charmaine Pearson, moved to Oakmon‘tjO:E‘M:a'li‘i'ne‘if ‘P.diil_t.f.n June
2015, soon after it was built. Before they moved in, they visited Qakm_on%’fs'imar‘bﬂr faéiiify, |
Qakmont of Cardinal Point, reviewed Oakmont’s mark‘eting materials, and met with Qakmont
exccutive staff during a Oakmont-hosted luncheon at an Oakland restaurant on November 1, 2014,
During the luncheon, Oakmont staff told the Pearsons and other prospective residents that

Oakmont of Mariner Point would have nurses on site and plenty of carcgivers to meet their needs.
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After considering all of Oakmont’s representations, including those about stalfing, the Pearsons
paid a deposit of $2,000 to held an apartment at Oakmont of Mariner Point when construction was
completed.

69. Oakmont provided the Pearsons with a standard contract on or around June 9, 2015
under which it promised to provide certain core services in exchange for a monthiy base rate,

Additionally, the contract stated that Oakmont would provide Mr. Pearson:

with persenal assistance and care on an as needed basis. ... When Yqu_appli‘c.d_‘fc_;r
admission to the Community, Oakmont’s professional stafl performeda - -0 -
comprehensive assessment of your needs, Oakmont will perform redssessnients . ;-
in light of your changing needs to determine the services that Youmay require.”.
You will receive the services appropeiate to your individaal need.

The contract further provided:

Each service is assigned a number of points that take into account the time to
perform the task, the average wage of the staff position performing the task, and
the frequency of the task. The number of points is multiplied by a dollar point

value ... to arrive at monthly cost. If Levels of Care are utilized the number of
points will be used to determine a Level which is assigned a monthly cost,

70. M. Pearson read and reasonably understood Oakmont’s represeritations in the
contract to mean that Qakmont would use the resident assessments to determine staffing fevels
such that he and other residents would receive the staff time needed to provide the care promised
in the assessments and service plans. He reasonably expected that if his care needs increased,
Oakmont staff would spend more time caring for him. My. Pearson read and relied on the
representations made in the contract in making the final decision to enter Oakmont of Mariner
Point. | ‘ N |

71. At the time of move-in, Mr, Pearson was chai‘ged a p.‘ro-s'at-e‘cli amoi.mt' ‘fojl"tiﬁe I"u.‘st
month’s rent ($5,790), a pro-rated amount for the first month’s care fees ($308), and.a non-
refundable pet deposit of $1,000. Thus, the total amount he paid to enter Ogkmont was $7,098,
Mr. Pearson currently pays $8,369 for rent, and his care fees have ranged from an additional $105
to $1,092 a month.

72, Within the first few months of moving in, Mr, Pearson began having trouble

receiving the care he needs from staff, M, Pearson was provided with a cail-button to alert staff
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when he needs them, and it is not uncommon for staff to take 45 minutes to respond when he
pushes it. Also, many of the care providers are small and do nct have the strength to assist Mr.
Pearson in the shower one-on-one, but there are not enough staff available to provide him with.a
two-person assist. Mrs. Pearson, who moved inio the fécility in part because of back problems,
typically helps Mr. Pearson shower, with the care provider, because the only available care
provider does not have the strength to do it alone. On one occasion, Mrs, Pearson had to reach
into the shower and grab Mr. Pearson, with the assistance of the care provider, to keep Mr.

Pearson from {alling. The Pearsons have also noticed that the care pmv:dms are often mshcd and

do not complete care tasks because they have so many rwxclents undel then cme _- n'-addmon the
Pearsons have observed that despite an increase in the numbcz of 1cs1dents who use wheelchairs
and require more assistance, the number of staff has remained the same.

73.  Although the Pearsons are dissatisfied with Oakmont, it is too hard for them to
move té another facility, Due to their age and impairments, it would be overwhelming, not to
mention expensive, to find another facility, pack, move and unpack all of their belongings. They
do nol wish to burden their families, many of whom live in other states, by asking for help. Mr.
Pearson’s health is fragile, and Mrs. Pearson fears the detrimental impact a move would have on
it,

Jo Ella Nashadka

74, Jo Ella Nashadka is a current resident of Oalunont of Mariner Point in Alameda,
California. She moved to Oakmont of Mariner Point in June 2015, Before she moved in, ber son,
Lance Anderson, toured the facility, reviewed Oakment’s m'uketmgj ,mdtclldlb an{l met wnE
Oakmont marketing staff. After considering ail of Oakmont’s ;cpicscntatxons Ma Andelqon paxd
a deposit of $2,000 in May 2015 on behalf of his mot_h_er to hold an apartment at Qakmont of
Mariner Point,

75. Oakmont provided Mr. Anderson with a standard contract on or around June 9,
2015 under which it promised to provide certain core services in exchange for a monthly base rate.

Additionally, the contract stated that Oakmont would provide Ms. Nashadka:
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with personal assistance and care on an as needed basis. ... When You applicd for
admission to the Community, Qakmont’s professional staff performed a
comprehensive assessment of your needs. Oakmont will perform reassessments
in light of your changing needs to determine the services that You may require.
You wiil receive the services appropriate to your individual need.

The contract further provided:
Each service is assigned a number of points that take into account the time to
perform the task, the average wage of the staff position performing the task, and
the frequency of the task. The number of points is multiplied by a dollar point

value ... to arrive at monthly cost. If Levels of Care are utilized. the number of
points will be used to determine a Level which is assigned-a'morithty cost.. =, .

76.  Mr. Anderson reviewed the representations in the édntrﬁcﬁthiid :;eaééliébiy
understood them to mean that Oakmont would perform assessments of his mother, and based on
those asséssments, assign her a certain number of cate points. He understood that Gakmont would
charge his mother for each care point assessed and those care paints would reflect tij}e amoutit of
time staff would spend providing services to mother. He reasonably expected that Oakmont
would ensuire sufficient numbers of trained staff to provide the services his mother required and
paid for: Mr. Anderson read and relied on Oakmont’s representations in the contract in making
the final decision to admit Ms. Nashadka into Oakmont of Mariner Point.

77. At the time of move-in, Ms. Nashadka was charged a Community Fee of $2,000
and a pro-rated amount for the first month’s rent ($3,633), Thus, the total amount she paid to
enter Oakmont was $5,633. Ms. Nashadka currently pays $5,127 for rent, and her care fees have
ranged from an additional $241 to $4,380 a month. | _

78.  Within the {irst several months, Ms. Nashadka bc"gan" t-éilin-g:-M.r. Andusen abo‘,ﬂt
problems related to understaffing, including that staff was not responding to her call-button when
she pressed it for help. In approximately November 20135, for exampte, Ms. Nashadka called her
son distressed in the middle of the night because she was recuperating from a broken shoulder
after a fall and staff would not respond to her call button to help her turn on the light in her
apartment and ambulate to the toilet. Alone and in pain in the dark, she was forced 1o urinate in
her bed. Mr. Anderson complained to the executive director the next morning, who reassured him

the problem would be addressed, but staff still fail to consistently respond to his mother’s cail
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button within a reasonable amount of time. Ms. Nashadka felt and continues to feel afraid of
being dependent on staff that are not consistently available to help her.

79.  Mr. Anderson has also noticed that staff does not consistently provide the services
for which Oalmont is charging his mother. Specifically; staff often fail to provide assistance with
toileting and transferring, even though Oakmont represented in service plans that these services
were requited and charges Ms. Nashadka accordingly. As a result, Ms. Nashadka must perform
these daily activities unassisted. In October 2015, Mr. Anderson discovered his mother alone on
the floor after a fall, where she had been waititig at least 30 minutes for staff to help her. After-
this fall, Qalkumont began charging her for “fall management,” bul the hcqlth ser wcas director
could not reasonably explain to Mr. Anderson what ser vices staf i wcxc pmwdmg m exchdnge for |
those fees. Ms. Nashadka has fallen at least twice more since she bt,gfm paymg, y for * Fqil
management.” Ms. Nashadka is-also paying for staff 0 escort her throughout the facility, but staff '
does not come to her room to escort her for meals and she instead uses her walker unassisted.

80. Mr. Anderson has considered moving Ms. Nashadka out of Oakmont of Mariner
Point, but has decided against it because he is concerned how another move might impact her
health. She only just moved to Oakmont from Pennsylvania a little over two years ago, and she
has since been transferred back and forth from a skilled nursing facility to rebabilitate from her
broken shoulder. Each move has been stressful and disruptive to Ms. Nashadka’s physical and
mental health.

Jane Burton-Whitaker

81.  Jane Burton-Whitaker is a former resident 01" Qakimont of Mariner Point from
February 16, 2016 until June 15,2017, She has multiple scle:os;s and usos '1 motonzud acootcr.
Before moving into Oakmont Ms. Burton-Whitaker tourcd the fdGll]l’y, mct with the Executive
Director, and reviewed Qakmont’s marketing materials. Oakmont represented to her that there

would be enough staff in the facility {o take care of her needs.
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82. Oakmont provided Ms. Burton-Whitaker with a standard contract under which it
promised to provide cettain core services.in exchange for a monthly base raie. Additionally, the

contract stated that Oakmiont would provide Ms. Burton-Whitaker:

with personal assistance and care on an as needed basis. ... When You
applied for admission to the Conumunity, Oakmont’s professional staff
peiformed a comprehensive assessment of your needs. Oakmont will
perform reassessments in light of your changing needs to determine the
setvices that You may require, You will receive the services appropriate
to your individual need.

The contract further provided:
Each service is assigned a number of points that take into account the time
to perform the task, the average wage of the staff position performing the
task, and the frequency of the task. The number of points is. multiplied by
a dollar point value ... to arrive at monthly cost. If Levels of Careate ©
utilized the number of points will be used to determine a Level which Is, - .~
assigned a monthly cost. ‘ . Cen o

83,  Ms. Burton-Whitaker read and reasonably understood Oakmont’s representations in
the contract to mean that Oakmont staff would perform an assessments of her needs and assign her
a certain number of care points based on those needs, and that those care points would reflect the
frequency and type of services she required from staff to meet those needs. She reasonably
expected that as her needs increased, her points would increase because she required more care
from staff, and she would pay more for those increased levels of care. She further expected that
Oakmont would ensure the facility had the staffing resources necessary to provide the services for
al} of the residents in the facilily based on their assessment results. Ms. Burton-Whitaker read arid
telied on Oakmont’s misrepresentations and misleading statements, including those in its
standardized contract, in making the final decision to enter Oakmont-of Ma.ll'_i:;er]'{()li;at.'

84. At the time of move-in, Ms. BurtowWhilukc’;’-pai& 'al‘)prd"kili;}at'e‘ly=$'S.,OO('} for the
first month’s rent, and a Community Fee of $600. Thus, the tetai' émoun‘i shc pdid uﬁaun meove-in
was approximately $5,600,

85. After the first six months, Ms. Burton-Whitaker noticed that she did not

consistently reccive all of the services that Oakimont promised {o provide in her resident
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[

assessments. For example, she paid Oakmont approximately $270 a month for assistance with-her

urinary catheter, but staff came to change the catheter bag only once a day when it required

changing several times a day. Ms. Burton-Whitaker paid Oakiont approximately 5153 a month

to provide “skin checks” up to threc times a day, but she is not aware of any skin checks
performed by staff, let alone up to thres times a day.. She paid Oakmont approximately $50 a
month for “coordination of care by Community nurse” with an outside provider, bul_ Ms. Burton-
Whitaker handled her own care with outside providers and was not aware of Oakmont providing
any services in this regard,

86.  Staff did not always timely respond to Ms. Burton-Whitaker’s call button.

S ee =1 Gy th L R

—_—

Sometimes she waited up to 45 minutes before staff responded, and other 1imes staff did not

—
ot

respond at all and Ms, Burton-Whitaker had to leave her toom to find staft.herself, ‘She'witnessed ~'|

—_—
[\

staff fail to respond to residents who pushed their call button for help ih;tlrie'qd‘ini‘n.g-‘ro,om and

—
(9%}

searched the facility for staff to help them. In early June 2017, at approximately 10 p.m., another

-r—"
I~

resident came to Ms. Burton-Whitaker’s room because her bed frame had collapsed and staff were
. P

—
wn

not responding to her call button. Ms. Burton-Whitaker also pushed her call button and went

[

scarching for staff when they did not respond. She searched the second and third floors of the

—
)

facility and could not find any staff. Ms. Burton-Whitaker then called the main phone number for

a—
oo

the facitity and reached a staff member in the Memory Care Unit on the first floor. Approximately
19 1 45 minutes after Ms, Burton-Whitaker first pushed her call-button, a staff member arrived to help
20 i| the resident, |

21 87.  Ms. Burton-Whitaker decided to leave Oakmont of Mariner Point because she was
’ ' 22 |} frustrated with its failure to deliver the services for which she was being charged. She was also

23 || afaid that Qakmont’s failure to adequately staff the facility was _ieqpal*dizi.11g h‘eljh"a.f,ei){, and staff -
24 || would not be available to hélp if she had a medical emergency, | S |

25 CLASS ALLEGATIONS

26 88.  The Named Plaintiffs bring this action as a class action pursuant to Cal, Code of

27§ Civ. Proc. section 382 as set forth below,
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CLASS ACTION COMPLAINT




C e . D - U 0% S

24
25

26

27
28

Case 4:17-cv-05912-JSW Document 1 Filed'10/16/17 Page 33 of 78

89.  This action is brought on behalf of the named Plaintiffs and all similarly situated
persons, and/or the successors—i'n—interest to the estates of similarly situated persons, Who resided
or reside at one of the California assisted living facilities owned and/or operated by Oakmont
under the Oakmont name from September 13, 2013, through the present (the “Class Period™), and
who contracted with Oakmoiit for services for which Oakmont was paid money.

90, Excluded from the above-referenced class are the officers, directors, and employees
of Defendant, and any of Defendant’s shareholders ot other persons who hold a financial inferest
in Defendant. Also excluded is any judge assigned to hﬂear this case (or any spouse or family
member of any assigned judge), or any juror selected to-hear thm cage. ‘ -_ _

91, This action is brought as a ¢lass action and m'\y p1 o 301 ly be so mfumamecl pm suant |’
to Cal. Code of Civ, Proc section 382 and applicable case taw,’ In adchtlon to my.mctwe rehef, this
action seeks class wide damages based on Defendant’s mistepresentations and mislecading
statements and material omissions alleged hercin. This action does not seek recovery for personal
injuries, emotional distress, or bodily harm that may have beenlcaused by Defendant’s conduct
alicged herein.

92. Impracticability of Joinder (Numerosity of the Class). Members of the class are so

numerous that their individual joinder herein is impracticable. The precise number of members of
the class and their addresses are presently unknown to Plaintiff. Defendant currently owns and/or
operates approximately 23 éssisted living facilities in California. The number of residents at those
facilities during the class period likely exceeds 4,000 individuals. The precise number of persons

in the class and their identities and addresses may be ascertained ﬁom Defendam records.

93, Questions of Fact and Law Common to the Class. \Iumuous unpmtmt common

questions of law and fact exist as to all members of the class and predommate over the quest:ons
affecting only individual members of the class. These common legal and factual questions include
without limitation:

(a) wliether Defendant has violated and continues to violate the Consumer

Legal Remedies Act, California Civil Code section 1770 et seq., (“the CLRA™) by falsely
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representing that Oakmont uses its resident assessment system and the care points generated by it
to determine and provide staffing at its California assisted living facilities, wheﬁ, in fact,
Defendant does not and h'lS no intention to do so; .

) 1ethel Defendant has. violated and contmues to VLo1ale the CLRA by
promising residents that it will provide care and services when Dcfendfmt kzzows Lhat its. f;tanda;d
operating procedure and corporate policy of using pre-determined and static budgets to staff its.
facilities, without regard to the results generated by its resident assessment system, precludes it
from providing its residents with all of the care they have been promised and places all residents at
an inherent and significant risk that they will not receive the services they have paid for on any
given day;

(c) whether Defendant’s misrepresentations, misleading statements, and
omissions regarding the budgets for staffing as alleged herein were and are material to the
reasonabie consumer;

(d) whether a reasonable consumer would be likely to be deceived by
Defendant’s misrepresentations, misleading statements, or material omissions;

() whether by making the mmepmsenmt:om m1slcadmv statcments and
material omissions alleged in this Complaint, Defendant has v1o§aled and conlmuc% to violate tir l
CILRA;

(H whether by making the misrepresentations, misleading statements, and
material omissions alleged in this Complaint Defendant violated and continues to violate
California Business & Professions Code sections 17200, et seq. (“UCL”);

(2) whether Defendant had CxClUSiV? knowledge of material facts not known or
reasonably accessible to the Plaintiffs and the class;

(h) whether the Plaintiffs, the Class and the consuming public were likely to be

deceived by the foregoing concealment and omission;
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{1 whether the Plaintiffs; the Class and the consuming puiﬂic have a
reasonable expectation that Defenidant will use its residént ésséssnjéﬁt sj{.stéml ‘t{jl‘:d;}d_’{e_rmin.e.the'
budgets for staffing at its facilities; RIS -

() whether Defendant’s misrepresentations, i.ts misleadihg statements, its
failures to disclose, and its concealment of its true policies, procedures, and practices regarding
how its staffs iis facilities violated the CLRA and the UCL,;

k) whether Defendant has engaged and continues to engage in a pattern and
practice of unfair and deceptive conduct In connection with the management, administration and
operation of its California assisted living and memory care facilities;

)] whether Defendant has. violated and continues to violate the UCL by
violating the CLRA and California W&I Code section 15610.30 during the Class Period;

(m)  whether Defendant has committed financial elder abuse under California
W&I Code section 15610,30 by taking, secreting, appropriating, obtaining and/or retaining money
from elders and dependent adults for a wrongful use and/or with the 1ment tor dc,ﬁdud them

() whether Plaintiffs and the members of the Chss hwe SUStdmCd m]uty, :

(o) whether Plaintiffs and the members of the Class are entitled to damag}es,-
and the nature of such damages; and,

(p)  whether Plaintiffs and the memb:ers of the Class are entitled to restitution,
declaratory and injunctive relief and/or other relief, and the nature of such relief.,

94.  Typicality. The claims of the Named Plaintiffs are typical of the claims of the
Class. As alleged above, Defendant mistepresented to Plaintiffs and the class members and/or

their family members that Defendant uses ifs resident assessment system to determine the care

services to be provided by facility staff and to assess and bill residents for corresponding care

points. The resident assessment system and care points generated by it allow Defendant to
determine and provide the aggregate staffing Defendant has determined is necessary to meet the
assessed needs of its residents, but in fact, Defendant does not use tins ultu,al mfm matwn in

budgeting for or determining staffing at its California f’lCihttCS Ralhei Defeﬂd'mt has a pohw of ‘_
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{

setting a fixed budget for staffing, regardless of the results generated by it_é lesndcnt ésscl‘}ssim‘en'_l"
system, which results in residents’ not receiving all of the care they have paid for and/of being
subjected to the inherent risk that, on any given day, facility staffing will be insufficient to provide
the promised care for all residents, Further, as alleged above, Defendant has failed to disclose and
concealed this material fact from the Named Plaintiffs and the members of the proposed class.
Plaintiffs claims are typical of the claims of the proposed class in the following ways: 1)
Plaintiffs are members of the proposed clags; 2) Plaintiffs’ claims arise from the same uniferm
corporate policies, procedures, practices, and course of conduct on the part of Defendant; 3)
Plaintiffs’ claims are based on the same fegal and remedial theories as those of the proposed class
and involve similar factual circumstances; 4) the injuries suffered by the Named Plaintiffs are
similar to the injuries suffered by the proposed class members; and 5} Plaintiffs scek a common
form of relief for themselves and the members of the class. _

95.  Adequacy. The Named Plaintiffs are adequate ;'ejﬁ:x;eSéixti;’ti'iéés-'l(J1:“'fll{Ciéllaééjo'n“ -
whose behalf this action is prosecuted. Their interests do not cohﬁict Wiilh.the interests of the.
class, Also, they have retained competent counsel with extensive experience in class action and
senior care litigation and who will prosecute this action vigorously.

96.  Predominance. Withrespect to Plaintiffs™ elaims under the CLRA, the UCL, and
the Elder Abuse Act, class certification is appropriate» because questions of law or fact common to
class members predominate over any questions affecting only individual members of the proposed
class,

97. Superiority. Moreover, a class action is superior to other methods for the fair and
elficient adjudication of the controversies raised in this Complaint because:

(a) individual claims by the class members would be impracticable because the
costs of pursuing such claims would far exceed what any individual class member has at stake;

(b) relatively little individual litigation has been :Qmﬁ'mjéncea.i-Q#{él‘ tl?é _, o
controversies alleged in this Complaint, and individual class meﬁibérs aré ﬁnlikefy' (o ﬁave an

interest in separately prosecuting and controlling individual actions;
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(¢)  the concentration of litigation of these claims iri one forum will achieve
efficiency and promote judicial economy;

(d)  the proposed class is manageable, and no difficulties ate likely to be

encountered in the management of this class action that would preclude its maintenance as a class

action;

(e) the proposed class members are readily identifiable from Defendant’s own
records; and,

(f) prosecution of separate actions by individual members of the préposed class
would create-the risk of incqnsistent or varying adjudications with respect to individual members
of the proposed class that would establish incompatible standards of conduct for Defendant.

98.  Without a class action, Defendant will likely retain the benefit of its wrongdoing
and will continue in its illegal course of conduct which will result in further damages to Plaintiffs

and the proposed class.

FIRST CLAIM

CALIFORNIA CONSUMERS LEGAL REMEDIES ACT (Cal, Ciy. Code § 1750 #f seq.)

99.  Plaintiffs refer to, and incorporate herein by reference, all preceding paragraphs.

100.  Plaintiffs and the class members are “senior citizens” and/or “disabled petsons” as
defined in California Civil Code section 1761(f) and {g). They are also “consumers” as defined in
California Civil Code section 1761(d).

101, Defendant is a “person” as defined under California Civil Code section 1761(c).
The assisted living and memory care services provided by Defendant constitute “services” under
California-Civil Code section 1761(b). The agreement by Plaintiffs and the putative class
members to provide new resident services fees and monthly payments to Defendant in exchange
for assisted living and memory care services constitutes a “transaction” under Cal ffp;‘hi_ja Civil

Code section 1761(e).
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102, In its uniform resident contracts presented to prospective residents and their family
members, Defendant represented and continues to represent that Oakmont will provide care
services (through its facility staff) that are sufficient to meet the needs of each resident, as
determined by Oakmont’s resident assessment system and confirmed in the care points assigned to
gach resident. That same representation is made in Oakmont’s re-assessments of tesidents and
other standardized corporate materials, As.alleged herein, these uniform corporate representations
are false and misleading, and are likely to deceive the reasonable consumer.

103.  Contrary to Oakmont’s uniform misrepresentations and misleading statements,
Oakmont does not use its residént assessment system or consider resident assessment points in
setting budgets to ensure sufficient numbers of trained staff to meet promised care levels, but
instead uses predetermined budgets designed to meet corporate profit gqals’_.‘-‘Oajm‘}‘ont faci%iﬂgs
must slay within these predetermined budgets for staffing thﬁt 1'a1_;§]y:,-’.if evel,chdngeq, désjjifé :
changes in the assessed personal care levels of the current residents. Oékmont does not disclose
and actively conceals this corporate policy and practice from current and prospective residents and.
their family members, |

104.  The named Plaintiffs and/or their legal representatives and power of attorneys and
the putative class members considered material Qakmont’s promise to provide care services
(through its facility staff) that would be sufficient to meet the needs of each resident, as
determined by Oakmont’s resident assessment system. If the named Plaintiffs and/or their iegal
representatives had known the {rue facts, they would not have agreed to enter or to place their
loved ones in an Oakmont facility. If the putative class members had known the true facts, they
would in all reasonable probability not have agreed to enter Oakmont or to place their loved ones
in an Oakmont facility. _ _

105.  The facts that Oakmont misrepresents, fails tt_) dis‘é:lo@ aﬁd"'a.‘c_tirvé!'.y""j.cc‘méeé]s zﬁ'e'
material and are likely to deceive the reasonable consumer. COIiSﬁﬂlCl‘SéhOjOSE an aésistcd living
facility because they need care and/or wish to age in place as their care needé change. Residents

and their family members consider the overall staffing levels provided by tie assisted living
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facility they selectto be of great importance. The use of a systexﬁjsuéh as ti?z"é- oné (ll)zliktﬁoﬁt
represents it uses, which ensures adequate staffing at the facilities by basing staffing decisions on
resident assessments and personal care needs, is also, therefore, of great importance (o residents
and their family members and is a material factor in their decision to choose Oakmont and to pay
Oa]ﬁnont the amounts of money that it charges for occupancy and services,

106. Residents and thelr family members would consider material Defendant’s uniform
corporate policy and practice of not using its resident assessment system and the stafling numbers
generated by it to set staffing at its facilities. They would consider material Defendant’s policy
and practice of not using the assessed resident needs and corresponding care points to set staffing
budgets. Plaintiffs and the putative class members could not reasonably have been expected (o

tearn or discover these non-disclosed facts, and in fact, OQakmont affirmatively conccaled them.

107.  Qakmont has violated and continues to violate CaL‘ICiv. ﬁ@ode‘§-, 1770 in at least the | == :

following respects: (a) in violation of section 1770(a)(5), Oakunont 'hés.‘n_}'lié;;el')'r‘l:clgét;tedk,_'ff;iicd' o
disciose and concealed the true characteristics and/or quantities of services provided at its
California facilities; (b) in violation of section 1770¢a)(7), Defendaa}t has misrepresented, failed to
disclose and concealed the true standard, quality and/or grade of services provided at ils Califorma
facilities; and (¢} in violation of section 1770(a)(14), Defendant has represeated that the agreement
signed by residents and/or their representatives, and under which they pay their monthly rates,
confers on residcnts‘; the right to reside in a facility that provides staffing based on the amount of
time its own resident assessment system has determined is necessary to provide the caré services
for which residents are charged, when in fact, Defendant does not use its resident assessment
system and the care points generated by it in allocating resources for staffing at its facilities.

108.  These misrepresentations, misleading statements, maierial omissions, acts, and
practices by Defendant are and were intended to induce and lure _elderiy__agd df':_peridctit‘aduit
residents and their family members into agreeing to be admitted ‘_l(‘) or té bi_gs'cé. theu ._fam'% ly
members in Defendant’s facilities and to pay new resident servibéé fes and méntlﬂy cates based

on Defendant’s resident assessment system and assessed care points.
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109.  Defendant made the written misrepresentations and misleading statements alleged
hetein through various uniform means of communication, including without limitation, the
admission agreement, subsequent agreements based on re-assessments of the resident, resident
care plans, standardized corporate marketing and promotional materials, Defendant’s corporate
website, and other written corporate materials disseminated {o the public in connection with
Defendant’s services, These representations were made directly to the named Plaintiffs, putative
class members and their family members and/or representatives by Oakmont in its standard
resident admission contract and reinforced by the uniform imeans of communicaiion listed above.

110, In addition to its affirmative m1sxepresmlat:ons Defendant failed to disclose and
conceated rom thuffa the putative class members, and {heu famlly members ﬂnt it. doa,s not ;
use its tesident assessment system to determine or provide taclhty staf[’mg at lcvels suiT cient lo
meet the assessed care needs of facility residents, but instead allocates resources for staffing based
on predetermined and static budgets, regardless of changes in the aggregate assessed care needs of
the facility residents and regardless of whether the residents’ assessed care needs are being met.

111, QOakmont had exclusive and superior knowledge of matetial facts not known to the
named Plaintiffs, the proposed class members, or the general public at the time of the subject
transactions and did not disclose these material facts.

112, Oakmont had exclusive and superlor knowledge of its corporate policy and practice
of ignoring its resident assessment systen and the care points generated by it in defermining the
budgets for its facilities. Further, Plaintiffs allege on information and belief that Defendant’s
officers, directors, and managers were advised by their own staff that Oakmont chilities did not
have enough trained staff to consistently meel residents’ needs O'lkant also knew that its
failure to ensure sufficient numbers of trained staff based on the amoum of tlme thal Oakmont had " i
itself determined was necessary to provide the care and ses‘vices i‘cn' which it charged its resilents
posed a substantial health and safety risk to the named Plaintiffs and the proposed class members,
Qakmonl intentionally concealed, suppressed, and/or failed to disclose the true facts with the

intent to defraud the named Plaintiffs and putative class members. The named Plaintitfs and the
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putative class members did not know these material undisclosed facts and could not reasonably
have been expected to discover them.
£13.  Asadirect and proximate result of the Defendant’s conduct, Plaintiffs and the

putative class members suffered actual damages. Specifically, Plaintiffs and the class members

‘paid money to Defendant, in the form of the new resident fee (called a “Community Fee™), their

initial monthly fees, and additional monthly fees, paid in exchange for residency and services in a.
facility that was falsely represenied to be staffed based on Oakmont’s residential assessment and
care point system. Plaintiffs and the class members paid a premium for the misrepresented
services, and would not, in all reasonably probability, have entered Oakmont’s facilities and made
payments to Oakmont had they known the truth about Oakmont’s policies and practices of
determining its budgets for staffing its assisted living facilities, Membels ol thec]asa cgin;i._me_ _to' o ':
pay monthly fees based on their assessed care points. | o

114, Asa further direct and proximate result of Defendant’s fai]ufe to ensure sufficient
numbers of trained staff at its facilities as represented, i.e. based on residents’ needs as determined
through its comprehensive assessments, Plaintiffs and the class members have been forced Lo
reside in facilities that do not have enough trained staff to meet their care needs, as determined by
Oakmont itself. As a result of Oakmont®s policy of staffing its facilities according to pre-
determined and inflexible labor budgets, regardless of increases in the overall care needs and
assessed points of current residents, it is not possible for the needs of all residents to be met, and
there is a substantial likelihood that each resident, at any given time, will not receive the care
Oakmont has determined necessary and promised to provide, Plaintiffs and the proposed class
members also face the substantial risk that they will suffer physical injuries from such lack of care
and/or supervision. _ ) B 7

{15, Plaintiffs sent Defendant a notice to cure under Calif‘cﬁ-nia:‘(iivil Code séc’ribﬁ
1782(a), which was received by Defendant on May 8§, 2017. Defendant has not corrected or

remedied the violations alleged in the notice and herein,
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116.  Accordingly, Plaintiffs and the class members are entitied to actual damages and
restitution in an amounl to be proven at trial.

117.  Plaintiffs and the proposed class members are also entitled to not less than: $1,060

in statutory damages pursuant to California Civil Code section 1780(a). Further, Plaintiffs and

other class members are also each entitled to statutory damages of up to $5,000 pursuant to
California Civil Code section 1780(k). Plaintiffs and many other class members are seniors and/or
disabled persons as defined by California Civil Code section [ 761{f) and (g) anld have sustlained
substantial economic hartn as a result of Defendant’s conduct, Oakmont knew that its conduct
negatively impacted‘seni‘ors- and disabled persons. | o ‘. SRN

118, Plaintiffs additionally seek treble damages under Qalil'll’éuﬂé‘l Civil Code :ééCfioﬂ
3345, punitive damages, reasonable attorneys’ fees and costs, and all other relief the Court deems
just and proper. Excluded from Plaintiffs’ request are damages related to any peréonal injui‘ies,
emotional distress, or wrongful death suffered by any member of the class.

119, Oakmont’s conduct presents a continuing threat of substantial harm to the public
Among other things, Defendant continues to induce eidle:‘ly and vulnerable citizens to enter its
facilities, despite the fact that Oakmont does not use resident assessments and assigned care points
{0 determine facility staffing, The risk of harm to the class n‘;embers- from Defendant’s conduct is
substantial, - Accordingly Plaintiffs seek an injunction that requires that Defendant immediately
cease the CLRA violations alleged herein, and to enjoin it from continuing to engage in any such
acts or practices in the future. Additionally, Plaintiffs seek an injunction 1equ11mg Defwdant to
disclose to Plaintiffs, the putative class members, and the consummg, publtc Unt {iau 1csuits ot
resident assessments and care points are not used to set staffing budg,ets and thdl Oakmam mstead' }
uses pre-determined and static labor budgets, regardless.of ch‘mges in the overall needs and
assessed care points of current residents. Plaintiffs and the class also seek an injunction
prohibiting Defendant from basing its care fees on care points that correspond to the amount of

staff time Defendant represents is necessary to provide the required services, when Delendant does
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not, as a matter of corporate poiicy and procedure, use those numbers in setting staffing levels at

its facilities.
SECOND CLAIM FOR UNLAWTFUL, UNFAIR AND DECEPTIVE BUSINESS
PRACTICES (Cal, B&P Code § 17200 ef seq.)
120.  Plaintiffs refer to, and incorporate herein by this reference, all pgcc_c;fdling. -
paragraphs, | R ’ ; " e
121.  Defendant has engaged in unlawful business acts ';cﬁ;d p:.'au.:t.iées. S.tfcii acﬁ; z%nd '
practices constitute unfair business practices in violation of California Business and Professions

Code section 17200 et seq.
122, In particular, Defendant has engaged in untawful business acts and practices by
violating numerous laws, slatutes, and regulations including, without limitation:

(a) Systematically and uniformly represeniing to the residents of its assisted
living facilities in California, their family members, and the public that Oakmont uses its resident
assessment system and the care points generated by it to determine and provide facility staffing,
when in fact, it did not and never intended to do so, in violation of California Business &
Professions Code section 17500, et seq. and California Civil Code section 1770, et seq.; and

(by  Taking, secreting, appropriating, obtaining, and retaining the funds of elders
and dependent adults for a wrongful use and/or with the intént to .d.c.f_rla_u-‘d m '\{i_c;i"a;tifc;rri of Caii‘lfgi-nia !  .
W& Code section 15610.30. : | |

123. By virtue of the conduct alleged herein, Defendant has also engaged in fraudulent

‘business practices. Members of the general public (including without limitation persons admitted

to and/or residing in Oakmont’s California assisted living and memory care facilities during the
Class Period, and their family members and/or representatives) have been and are likely lo be
deceived by Defendant’s misrepresentations and failures to disclose as alleged herein.

124.  The acts and practices of Defendant also constitute unfair business acts and

practices within the meaning of California Business & Professions Code section 17200, ef seq., in
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that the conduct alleged herein is immoral, unscrupulous and conirary to public policy, and the
detriment and gravity of that conduct outweighs any beriefits attributable to such conduct.

125.  Defendant’s misrepresentations, misleading stqtemcnts matérhl omissions acls,
and practices were mtcnded to induce and Hure elderly and dependcnt ﬁduit 1emden£:~. and 111(:11
family members into agreeing to be admitted to or to place their {‘dmﬂy membms in Defendam’
facilities and to pay a new resident fees and monthly rates to live in an assisted living facility that
determines and provides staffing according to the staff time and type of staff Defendant has
determined is necessary to provide the services identified in its resident assessments.

126.  Defendant made these mistepresentations and misleading statements through
various uniform means of written corporate communications, including without limitation, the
admission agreement, subsequent agreements based on re-assessmerits of the resident, resident
care plan, marl;et’ing and promotional materials, Defendant’s corporate website and other materials
disseminated to the public from its corporate headquarters in connection with Defendant’s
services, These representations were made directly to the named Plaintiffs, the proposed class
members and their family members and/or representatives by Dcfcndan% in its standard resident
contracts and reinforced by the uniform means of commumcatmn ]13 ed- abowz. L

127, In addition to its affirmative misrepresentations ti)at-'Oakmom uses ité;-relsideﬁt
assessment system to determine and provide facility staffing in accordance with residents’
assessed needs, Defendant failed (o disclose to Plaintiffs, the putative class members, and their
family members that Defendant does not use its resident assessment system to set or determine the
budgets for facility staffing but instead maintains predetermined and static budgets for facility
staffing levels regardless of changes in the overall assessed care needs of current residents.

128.  Defendant had exclusive and superior knowledge of material facts not known to the
named Plaintiffs, the putative class members or the general public at the time of the subject
{ransactions and did not disclose these material facts,

129, Oakmont had exclusive and superior knowledge of.its corporate policy and practice

of ignoring the assessed care points and corresponding amounts of staff service time generated by

38

CLASS ACTION COMPLAINT




AN Py ™

Case 4:17-cv-05912-JSW Document 1 Filed 10/16/17 Page 45 of 78

its resident assessment system in determining thé staffing budgets for each facility. Oakmont also
knew that its failure to provide staffing based on the amount of time that Oakmont had itself
determined was necessary to provide the care and services for which residents were charged posed
a substantial health and safety risk to the named Plaintiffs and class mcn_ib{:‘rs.‘ Qak.moﬁt;
intentionally concealed, suppressed, and/or failed to disclose. the-‘._t:ljﬁe: detSWlﬁl‘.l themtent to _
defraud the named Plaintiffs and putative elass members, The nzﬁﬁécl I’llezi.n.tiffs ;mdl the pufatiﬁc
class members did not know these material undisclosed facts and could not reasenably have been
expected to discover them,

130.  As adircet and proximate result of Defendant’s conduct, Plaintiffs, the class
members, and members of the general public(including without limitation persons admitted to
and/ot residing in the facilities, and their family members and/or representatives) have been
harmed and continue to be harmed. Among other things, they paid money to Defendant to enter
the facility and for services that were substandard to those promised by Defendant. Accordingly,
Plaintiffs and the pu‘tative class members are entitied (o restitution.

131.  Additionally, Plaintiffs seek an injunction that requires that Defendant immediately
cease acts of wnlawful, unfair and fraudulent business acts or pz'actiégs as all_eg_eld h-e_rein, and to
enjoin Defendant from continuing to engage in any such.acts or ;.Ji‘élloti.béé '1.1:} th{,iutmc t» »

132, Plaintiffs and the putative class members also seck 14easonziblé atidfn-e;ys" fees, costs
and expenses, and all other remedies permitted by law.

THIRD CLAIM FOR ELDER FINANCIAL ABUSE (Cal. W&I Code § 15610.30)

133, Plaintiffs refer to, and incorporate herein by this reference, all preceding
paragraphs.

134, Plaintiffs and the putative class members are and at all times were “elders” as
defined under California W&I Code section 15610.27 and/or “dependent adults™ as defined under
California W&I Code section 15610.23.

135. Defendant entered into a standard agreement with the named Plaintiffs, by and

through their power of attorneys, the putative class members and/or their personal representatives.
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In these agreements, Defendant represented that Oakmont determines and provides staffing at its

assisted living facilities sufficient to meet the needs of its residents as determined by Oakmont’s
assessments and confirmed in care points used (o calculate resident charges. Defendant made this
promise in exchange for new resident fees and monthly payments it received from the named

Plaintiffs and the putativé class members, Yet Defendant did not and hdd o mtenhon 01

m-‘

complying with its obligations under the contract, Defendanl d1d not mtend to 'md does not use its.|

resident assessment system to set or provide staffing at its facilities. Rat_hcr,- it has a policy and
practice of using pre-determined budgets to allocate staffing expenditures that do not change with
increases in resident care needs. This policy and practice precludes Oakmont from providing
facility residents with all of the care OQakmont has promised them and for which they are paying
Oakmont.

136.  Defendant knew or should have known that such conduct would tikely be harmful
to Plaintiffs and the pulative class members,

137.  Defendant knew or should have known that Plaintiffs and the putative class
members had a right to the funds used to pay new resident community fees and monthly fees to
Defendant.

138, As such, Defendant took, secreted, appropriated, obtamcd cmd retamed f.hb funds of
Plaintiffs and the putative class members fora wrongful use 'mci/ot wuh the mtent 10 deﬁaud .

139.  Defendant’s conduct was despicable, fraudulent, reckless, and carrled out with a
willful and conscious disregard for the rights and safet)if of Plaintiffs and the members of the
putative class.

140,  Accordingly, Plaintiffs and the putative class seek )an‘injunction requiring
Defendant to disclose to Plaintiffs, the putative class members and the consuming public that
Oakmont does not use its resident assessment or assessed care points to set or provide staffing at
its facilities, but instead allocates staffing resources based on fixed labor budgets, which do not
change regardless of increases in the overall assessed care needs of current residents, Plaintiffs

and the class also seek an injunction prohibiting Defendant from basing its caze fees on care points
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that correspond to the amount of sta{f time Defendant represents is necessary to provide the
required services, when Defendant does not, as a matter of corporate policy and procedure, use
those numbers in setting staffing levels at its facilities.

141, Plainiiffs and the putative class members also seek compensatory damages,
reasonable attorneys® fees, costs and expenses, punitive damages, treble damages gursgtan_t to
California Civil Code section 3345, and all other remedies psrmit..t‘c:d_'byr-;a\j;/f'VI‘?;;’_a'ih,ﬁ:ffls do not
seck damages relaled to any personal injuries, emotional dist’ress,-pr Qronéful d_eét.'tl.l éLlf@‘c:*;;d bi’y
any member of the class. |

PRAYER

WHEREFORE, Plaintiffs pray for judgment as follows:

I For a Court order certifying that the action may be maintained as a class action;
2. For statutory damages;
3. For actual damages according to proof, excepting any damages for personal injury,

emotional distress, and/or wrongful death suffered by the named Plaintifts or any

class member;

ha

For restitution and any other monetary relief permitted by law;

For reasonable attorneys’ fees, costs and expenses;

&

For treble’ damages pursuant to California Civil Code section 3345; - -
For punitive damages;

For pre-judgment and post-judgment intzrest, acéording to law,

e

For a public injunction requiring that Defendant immediately cease acts that
constitute unlawful, unfair and fraudulent business practices, and violations of the
Consumer Legal Remedies Act, Business and Professions Code section 17200 et

seq.,and the Elder Financial Abuse statute as alleged herein, and to enjoin

Defendant from continuing to engage in any such acts or practices in the future;
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1 10, For a public injunction requiring Defendant to disclose to-the putative class
2 ’ members and the consuming public that Oakmont does not use its resident
: 5 N - _ 3 assessment or care points generated by it to set or provide staffing at its facilitics;
}, 41 . 11, Fora public injunction prohibiting Defendant from-charging Ff:e‘; b-"l.SG'd .on' care.
: ) 5 points that correspond to the amount of staff time Defc;adam Leptesc,nts is necessary - | "
6 to provide the required services, unless and until Dt,iend'mt uses those 11LlllleiS in
-7 setting and providing staffing levels at its facilities;
8 12, For such other and further relief as the Coust may deem just and proper. ..E;
9 JURY TRIAL DEMANDED
10 Plaintiffs demand a jury trial on all issues so triable.
y
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