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3ODLQWLII� 'DQD� 'HOPDQ� �³3ODLQWLII´��� RQ� EHKDOI� RI� KHUVHOI� DQG� DOO� RWKHUV�

VLPLODUO\�VLWXDWHG��WKURXJK�KHU�XQGHUVLJQHG�DWWRUQH\V��DOOHJHV�WKLV�6HFRQG�$PHQGHG�

&ODVV�$FWLRQ�&RPSODLQW�DJDLQVW�'HIHQGDQWV�RQ�DFWXDO�NQRZOHGJH�DV�WR�KHU�RZQ�DFWV��

DQG�DIWHU�GXH�LQYHVWLJDWLRQ�DV�WR�DOO�RWKHU�DOOHJDWLRQV��DV�IROORZV���

1$785(�2)�7+(�$&7,21�

��� 7KLV�LV�D�FRQVXPHU�FODVV�DFWLRQ�DJDLQVW�WKH�RZQHUV�DQG�RU�RSHUDWRUV�RI�

WKH� ³-�&UHZ� )DFWRU\´� :HEVLWH� �WKH� ³)DFWRU\� :HEVLWH´��� ZKLFK� DUH� WKH� UHODWHG�

FRUSRUDWLRQV� -�&UHZ� *URXS�� ,QF�� DQG�� -�&UHZ� ,QWHUQDWLRQDO�� ,QF�� �7KH� FRUSRUDWH�

'HIHQGDQWV�DUH�KHUHLQDIWHU�VRPHWLPHV�FROOHFWLYHO\�UHIHUUHG�WR�DV�³-�&UHZ´�����

� ��� 7KH� )DFWRU\� :HEVLWH� IHDWXUHV� DSSDUHO� DQG� RWKHU� LWHPV� VROG� DW� ZKDW�

DSSHDUV�WR�EH�D�VLJQLILFDQW�GLVFRXQW�� �%XW��LQ�WKH�YDVW�PDMRULW\�RI�FDVHV��WKHUH�LV�QR�

GLVFRXQW�RI� WKH�PDJQLWXGH�DVVHUWHG��RU�QR�GLVFRXQW� DW� DOO�� DQG� WKH�JRRGV�DUH�EHLQJ�

VROG� DW� WKHLU� RUGLQDU\� UHWDLO� SULFHV�� � %\� QRW� GHOLYHULQJ� WKH� YDOXH� UHSUHVHQWHG��

'HIHQGDQWV�DUH�HQJDJLQJ�LQ�GHFHSWLYH�FRQGXFW�� �$FFRUGLQJO\��3ODLQWLII��D�SXUFKDVHU�

RI� JRRGV� YLD� WKH� )DFWRU\� :HEVLWH�� EULQJV� WKLV� DFWLRQ� RQ� EHKDOI� RI� D� &ODVV� RI�

SXUFKDVHUV� RI� LWHPV� IURP� WKH� )DFWRU\� :HEVLWH� IRU� GDPDJHV� DQG� D� &ODVV� IRU� DQ�

LQMXQFWLRQ��WKH�³&ODVVHV´����

��� 3ODLQWLII� DVVHUWV� FODLPV� XQGHU� WKH� &DOLIRUQLD� )DOVH� $GYHUWLVLQJ� /DZ��

&DO��%XV��	�3URI��&RGH����������et seq���%XVLQHVV�DQG�3URIHVVLRQV�&RGH����������et 

seq�� �8QODZIXO� %XVLQHVV� $FWV� DQG� 3UDFWLFHV��� DQG� WKH� &RQVXPHU� /HJDO� 5HPHGLHV�

$FW��&DO��&LY��&RGH��������et seq���7KH�'DPDJHV�&ODVV�FRQVLVWV�RI�DOO�SHUVRQV�ZKR�

SXUFKDVHG� UHOHYDQW� )DFWRU\�:HEVLWH� JRRGV� �DV� GHILQHG� KHUHLQ��ZKLOH� LQ�&DOLIRUQLD�

DQG�ZKR�VHHN�GDPDJHV��WKH�³'DPDJHV�&ODVV´����([FOXGHG�IURP�WKH�'DPDJHV�&ODVV�

DUH�WUDQVDFWLRQV��LI�DQ\��ZKHUH�WKH�FODLPHG�³YDOXHG�DW´�SULFH�ZDV�DQ�DFWXDO�SUHYLRXV�

SULFH�DW�ZKLFK�-�&UHZ�JRRGV�ZHUH�UHJXODUO\�VROG�IRU�D�VXEVWDQWLDO�SHULRG�RI�WLPH��7KH�

VHFRQG�FODVV��WKH�³,QMXQFWLRQ�&ODVV´��FRQVLVWV�RI�DOO�SHUVRQV�ZKR��ZKLOH�LQ�&DOLIRUQLD��

SXUFKDVHG� )DFWRU\�:HEVLWH� JRRGV� DGYHUWLVHG�ZLWK� D� GHFHSWLYH� ³9DOXHG�$W´� SULFH���

7KH� ,QMXQFWLRQ�&ODVV� VHHNV�DQ� LQMXQFWLRQ�SURKLELWLQJ� WKH�XVH�RI�GHFHSWLYH�³9DOXHG�
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$W´�DGYHUWLVLQJ��RU�DQ\�RWKHU�WHUP�RI�VLPLODU�GHFHSWLYH�LPSRUW��SXUVXDQW�WR�)HGHUDO�

5XOH����D��DQG����E������� 

� ��� 7KH� )DFWRU\� :HEVLWH� SUHVHQWO\� DQG� GXULQJ� WKH� &ODVV� 3HULRG� GHILQHG�

EHORZ���D��SURPLVHV�WR�GHOLYHU�JRRGV�KDYLQJ�D�VSHFLILHG�YDOXH�WR�FXVWRPHUV�DQG�WKHQ�

IDLOV� WR�GHOLYHU�JRRGV�KDYLQJ� WKDW�YDOXH��DQG� �E��DVVHUWV�GHFHSWLYHO\� WKDW� WKH�JRRGV�

VROG�DUH�³9DOXHG�$W´�D� VLJQLILFDQWO\�KLJKHU�SULFH� WKDQ� WKH� VDOHV�SULFH�� FUHDWLQJ� WKH�

IDOVH� LPSUHVVLRQ� WKDW� WKH� JRRGV� KDYH� EHHQ� PDUNHG� GRZQ� IURP� WKDW� ³9DOXHG� $W´�

SULFH�� RU� WKDW� RWKHU� PHUFKDQWV� VHOO� LGHQWLFDO� RU� YHU\� VLPLODU� JRRGV� DW� WKDW� KLJKHU�

³9DOXHG�$W´�SULFH����

� ��� 'HIHQGDQWV¶� DFWLRQV� FUHDWH� WKH� IDOVH� LPSUHVVLRQ� WKDW� FRQVXPHUV� DUH�

EX\LQJ� JRRGV� DW� KXJH� GLVFRXQWV� WR� RUGLQDU\� SULFHV� IURP� D� IDFWRU\� RXWOHW� ZHEVLWH�

RIIHULQJ� GLVFRXQW�� FORVH�RXW� DQG� PDUNHG�GRZQ� PHUFKDQGLVH�� � %XW� WKLV� LV� QRW� WKH�

FDVH²WKH�JRRGV�DUH�GHVLJQHG�DQG�IDEULFDWHG�E\�-�&UHZ�VSHFLILFDOO\�IRU�WKH�)DFWRU\�

:HEVLWH��DQG�)DFWRU\�DQG�-�&UHZ�0HUFDQWLOH�EULFN�DQG�PRUWDU�VWRUHV���DQG�WKHUH�DUH�

QR� GLVFRXQWV� RI� WKH� DVVHUWHG�PDJQLWXGH� WR� EH� KDG�� � ,QGHHG�� LQ� SUHYLRXV� OLWLJDWLRQ��

-�&UHZ�KDV�DGPLWWHG�WKDW�WKH�)DFWRU\�:HEVLWH�SULFHV�are not mark-down prices,�HYHQ�

WKRXJK�WKLV�LV�WKH�LPSUHVVLRQ�LWV�PDUNHWLQJ�IRVWHUV�DQG�FRQYH\V��

� ��� &RQVXPHUV� DUH� HQWLWOHG� WR� UHFHLYH� WKH� YDOXH� WKH\� DUH� SURPLVHG���

$FFRUGLQJO\�� -�&UHZ¶V� DFWLRQV� DUH� GHFHSWLYH�� � 3ODLQWLII� DQG� DOO� PHPEHUV� RI� WKH�

&ODVVHV�KDYH�EHHQ�LQMXUHG�E\�WKHVH�DFWV��

� ��� ,Q� OLJKW� RI� WKH� IRUHJRLQJ�� 3ODLQWLII� VHHNV�� RQ� EHKDOI� RI� KHUVHOI� DQG� DOO�

&ODVV� PHPEHUV�� VWDWXWRU\� UHOLHI� �LQFOXGLQJ� GDPDJHV� DQG� UHVWLWXWLRQ��� DQG� DQ�

LQMXQFWLRQ�DJDLQVW�IXUWKHU�GHFHSWLYH�SUDFWLFHV��

-85,6',&7,21�$1'�9(18(�

� ��� 7KLV� LV� D� FLYLO� DFWLRQ� EURXJKW� SXUVXDQW� WR� WKH� &DOLIRUQLD� %XVLQHVV� 	�

3URIHVVLRQV� &RGH� �������� et seq.� �WKH� 8QIDLU� &RPSHWLWLRQ� /DZ� RU� ³8&/´���

&DOLIRUQLD�%XVLQHVV�	�3URIHVVLRQV�&RGH���������et seq.��WKH�)DOVH�$GYHUWLVLQJ�/DZ�
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RU�³)$/´���DQG�&DOLIRUQLD�&LYLO�&RGH��������et seq.��WKH�&DOLIRUQLD�&RQVXPHU�/HJDO�

5HPHGLHV�$FW�RU�³&/5$´���

���� ��� 7KLV� &RXUW� KDV� MXULVGLFWLRQ� RYHU� WKLV� DFWLRQ� SXUVXDQW� WR� ��� 8�6�&��

������G���WKH�&ODVV�$FWLRQ�)DLUQHVV�$FW�RI�������³&$)$´���EHFDXVH�WKH�DPRXQW�LQ�

FRQWURYHUV\� H[FHHGV� WKH� YDOXH� RI� ������������ H[FOXVLYH� RI� LQWHUHVW� DQG� FRVWV��

EHFDXVH�WKH�FODVVHV�FRQVLVWV�RI�����RU�PRUH�SXWDWLYH�&ODVV�0HPEHUV��DQG�EHFDXVH�DW�

OHDVW�RQH�SXWDWLYH�&ODVV�0HPEHU�LV�GLYHUVH�IURP�ERWK�'HIHQGDQWV��ZKLFK�DUH�FLWL]HQV�

RI�1HZ�<RUN�DQG�'HODZDUH��

� ���� 9HQXH� LV� SURSHU� LQ� WKH�8�6��'LVWULFW�&RXUW� IRU� WKH�&HQWUDO�'LVWULFW� RI�

&DOLIRUQLD� EHFDXVH� 'HIHQGDQWV� WUDQVDFW� D� VXEVWDQWLDO� DPRXQW� RI� EXVLQHVV� LQ� WKLV�

'LVWULFW�� �3ODLQWLII�'HOPDQ�UHVLGHV� LQ� WKLV�'LVWULFW��DQG� WKH� WUDQVDFWLRQV�ZKLFK�IRUP�

WKH�EDVLV�RI�'HOPDQ¶V�FODLPV�DJDLQVW�'HIHQGDQWV�RFFXUUHG� LQ� WKH�FLW\�RI�7KRXVDQG�

2DNV��&DOLIRUQLD� LQ�9HQWXUD�&RXQW\��&DOLIRUQLD��'HIHQGDQWV�� GLUHFWO\�RU� LQGLUHFWO\��

PDLQWDLQ� PDQ\� UHWDLOV� VDOHV� RXWOHWV� LQ� WKLV� 'LVWULFW�� DQG� VHOO� LQWR� WKLV� 'LVWULFW� YLD�

DGYHUWLVLQJ� GLUHFWHG� WR� UHVLGHQWV� RI� WKLV� 'LVWULFW�� ZKR� DFFHVV� WKH� )DFWRU\�:HEVLWH�

IURP� FRPSXWHU� GHYLFHV� LQ� WKLV�'LVWULFW�� 3ODLQWLII� KDV� ILOHG� KHUHZLWK� DQ� DSSURSULDWH�

GHFODUDWLRQ�DIILUPLQJ�SURSHU�YHQXH��DV�UHTXLUHG�E\�&DO��&LY��&RGH��������G���

� ���� 7KLV�&RXUW�KDV�in personam�MXULVGLFWLRQ�RYHU�WKH�FRUSRUDWH�'HIHQGDQWV�

EHFDXVH�� inter alia, WKHVH� 'HIHQGDQWV�� ���� WUDQVDFWHG� VXEVWDQWLDO� EXVLQHVV� LQ� WKLV�

'LVWULFW�� LQFOXGLQJ� WKH� GLVWULEXWLRQ� RI� JRRGV� LQWR� WKLV� 'LVWULFW�� ���� PDLQWDLQHG�

FRQWLQXRXV� DQG� V\VWHPDWLF� FRQWDFWV� LQ� WKLV� 'LVWULFW� SULRU� WR� DQG� GXULQJ� WKH� &ODVV�

3HULRG��DQG�FRQWLQXLQJ�WR�GDWH������SXUSRVHIXOO\�DYDLOHG�WKHPVHOYHV�RI�WKH�EHQHILWV�RI�

GRLQJ�EXVLQHVV� LQ� WKLV�'LVWULFW��DQG�����FDXVHG�WRUWLRXV�KDUP�IURP�RXWVLGH� WKH�VWDWH�

ZKLFK� FDXVHG� KDUP� WR� 3ODLQWLII� DQG� RWKHUV� ZLWKLQ� &DOLIRUQLD�� ,Q� DGGLWLRQ�� WKHVH�

'HIHQGDQWV�PDLQWDLQ�D�JUHDWHU�UHWDLO�SUHVHQFH�LQ�&DOLIRUQLD�WKDQ�DQ\�RWKHU�VWDWH��DQG�

PD\�EH�SUHVXPHG� WR�VHOO�PRUH�JRRGV� WR�UHVLGHQWV�RI�&DOLIRUQLD� �ERWK� LQ�VWRUHV�DQG�

RQOLQH��WKDQ�WR�UHVLGHQWV�RI�DQ\�RWKHU�VWDWH���$FFRUGLQJO\��WKH�FRUSRUDWH�'HIHQGDQWV�
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PDLQWDLQ� PLQLPXP� FRQWDFWV� ZLWK� WKLV� GLVWULFW� ZKLFK� DUH� PRUH� WKDQ� VXIILFLHQW� WR�

VXEMHFW�WKHP�WR�VHUYLFH�RI�SURFHVV�DQG�WR�FRPSO\�ZLWK�GXH�SURFHVV�RI�ODZ��

3$57,(6�

� ���� 3ODLQWLII�'HOPDQ�UHVLGHV�LQ�9HQWXUD�&RXQW\��&DOLIRUQLD�DQG�LV�D�FLWL]HQ�

RI� &DOLIRUQLD�� � %HJLQQLQJ� LQ� RU� DERXW� HDUO\� ������ RQ� WKUHH� VHSDUDWH� RFFDVLRQV��

3ODLQWLII� SXUFKDVHG� JRRGV� WKURXJK� WKH� )DFWRU\�:HEVLWH�� 3ODLQWLII�ZDV� GHFHLYHG� E\�

'HIHQGDQWV� LQ� WKDW�VKH�ZDV�RI� WKH�EHOLHI�VKH�ZDV�REWDLQLQJ�PDUNHG�GRZQ�JRRGV�RI�

WKH�YDOXH� UHSUHVHQWHG�E\� WKH�³9DOXHG�$W´�SULFH��3ODLQWLII�GLG�QRW� UHFHLYH� WKH�YDOXH�

SURPLVHG��RU�WKH�VLJQLILFDQW�GLVFRXQWV�FODLPHG��DQG�VXIIHUHG�DVFHUWDLQDEOH�KDUP�DQG�

PRQHWDU\�GDPDJHV�DV�D�UHVXOW�RI�'HIHQGDQWV¶�XQODZIXO�FRQGXFW���3ODLQWLII�ZRXOG�QRW�

KDYH� SXUFKDVHG� WKH� LWHPV� VKH� SXUFKDVHG� IURP� -�&UHZ� KDG� VKH� NQRZQ� RI� WKLV�

GHFHSWLYH�PLVFRQGXFW�� � 3ODLQWLII� DQG� WKH�&ODVVHV� DUH� HQWLWOHG� WR� VXFK�GDPDJHV� DQG�

UHVWLWXWLRQDU\�UHOLHI�DV�WKH�ODZ�PD\�SHUPLW��DV�ZHOO�DV�LQMXQFWLYH�UHOLHI��

� ���� 'HIHQGDQW� -�&UHZ� *URXS�� ,QF�� �³*URXS´�� LV� D� IRU�SURILW� FRUSRUDWLRQ�

IRUPHG�DQG�H[LVWLQJ�XQGHU�WKH�ODZV�RI�WKH�6WDWH�RI�'HODZDUH�ZLWK�LWV�SULQFLSDO�SODFH�

RI�EXVLQHVV�DW�����%URDGZD\��1HZ�<RUN��1HZ�<RUN��������DQG�WKXV�LV�D�FLWL]HQ�RI�

'HODZDUH�DQG�1HZ�<RUN���*URXS�DQG�PD\�EH�VHUYHG�ZLWK�SURFHVV�E\�VHUYLFH�XSRQ�

LWV� UHJLVWHUHG� DJHQW�� &RUSRUDWLRQ� 6HUYLFH� &RPSDQ\�� ��� 6WDWH� 6WUHHW�� $OEDQ\��1HZ�

<RUN���������*URXS�RSHUDWHV�WKH�-�&UHZ�UHWDLO�VWRUHV�DQG�WKH�)DFWRU\�:HEVLWH���

� ���� 'HIHQGDQW� -�&UHZ� ,QWHUQDWLRQDO�� ,QF�� �³,QWHUQDWLRQDO´�� LV� D� IRU�SURILW�

FRUSRUDWLRQ� IRUPHG� DQG� H[LVWLQJ� XQGHU� WKH� ODZV� RI� WKH� 6WDWH� RI�'HODZDUH�ZLWK� LWV�

SULQFLSDO�SODFH�RI�EXVLQHVV�DW�����%URDGZD\��1HZ�<RUN��1HZ�<RUN��������DQG�WKXV�

LV�D�FLWL]HQ�RI�'HODZDUH�DQG�1HZ�<RUN��'HIHQGDQW�,QWHUQDWLRQDO�PD\�EH�VHUYHG�ZLWK�

SURFHVV� E\� VHUYLFH� XSRQ� LWV� UHJLVWHUHG� DJHQW��&RUSRUDWLRQ� 6HUYLFH�&RPSDQ\�� �����

&HQWHUYLOOH� 5RDG�� 6XLWH� ����� :LOPLQJWRQ�� 'HODZDUH� ������� ,QWHUQDWLRQDO� LV� WKH�

RZQHU�DQG�RU� RSHUDWRU� RI� WKH�)DFWRU\�:HEVLWH� DFFRUGLQJ� WR� UHFRUGV�REWDLQHG� IURP�

WKH�,QWHUQHW�&RUSRUDWLRQ�IRU�$VVLJQHG�1DPHV�DQG�1XPEHUV��³,&$11´���

� ���� ,QWHUQDWLRQDO�LV�D�ZKROO\�RZQHG�VXEVLGLDU\�RI�*URXS���
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)$&78$/�$//(*$7,216�

� ���� 'HIHQGDQWV� DUH� LQ� WKH� IRU�SURILW� EXVLQHVV� RI� VHOOLQJ� DSSDUHO� DQG� RWKHU�

SHUVRQDO�LWHPV�LQ�WKHLU�UHWDLO�-�&UHZ��-�&UHZ�)DFWRU\�DQG�-�&UHZ�0HUFDQWLOH�VWRUHV��

DV�ZHOO�DV�YLD�WKHLU�RQOLQH�-�&UHZ�ZHEVLWH�DQG�WKH�)DFWRU\�:HEVLWH���³-�&UHZ´�VWRUHV�

FDUU\�KLJKHU�SULFHG��KLJK�TXDOLW\�JRRGV���-�&UHZ�)DFWRU\�DQG�-�&UHZ�0HUFDQWLOH�DUH�

QDPHV�XVHG� IRU� VWRUHV� WKDW�FDUU\� ORZHU�SULFHG�JRRGV�� �$V� IXUWKHU�GLVFXVVHG�KHUHLQ��

FRQVXPHUV�WUDGLWLRQDOO\�EHOLHYH�WKDW�DQ\�VWRUH�ODEHOHG�³IDFWRU\´�LV�DQ�RXWOHW�DW�ZKLFK�

KLJK�TXDOLW\�JRRGV�DUH�VROG�DW�GLVFRXQWHG��FORVHRXW�SULFHV��

� ���� 7KLV� DFWLRQ�FRQFHUQV�'HIHQGDQWV¶� IDOVH�DQG�PLVOHDGLQJ�PDUNHWLQJ�DQG�

VDOHV� SUDFWLFHV� ZLWK� UHVSHFW� WR� WKHLU� LOOXVRU\� ³GLVFRXQWLQJ´� RI� LWHPV� VROG� RQ� WKH�

)DFWRU\�:HEVLWH�� �(DFK� LWHP�RIIHUHG� IRU� VDOH� LV�� DQG�ZDV�GXULQJ� WKH�&ODVV�3HULRG��

DVVLJQHG�D�³9DOXHG�$W´�SULFH� �6HH�([K��$� IRU�DQ� LOOXVWUDWLRQ�RI� WKLV��� �'HIHQGDQWV�

KDYH� VHW� XS� WKH� )DFWRU\� :HEVLWH� WR� PLPLF� D� UHDO� IDFWRU\�� FORVHRXW� RU� GLVFRXQW�

ZHEVLWH� VR� WKDW� FXVWRPHUV� DUH� OHG� WR� EHOLHYH� WKDW� WKH� ³9DOXHG� $W´� SULFH� LV� WKH�

³RULJLQDO´�RU�³SUHYLRXV´�VHOOLQJ�SULFH�RI�WKDW�LWHP��DQG�RU�WKDW�WKH�LWHP�DW�LVVXH�KDV�

WKH�YDOXH�RI�DQ�LWHP�OHJLWLPDWHO\�VR�SULFHG�E\�RWKHUV����

���� 7KH�³9DOXHG�$W´�SULFH�LV�ZKROO\�LOOXVRU\��KRZHYHU��EHFDXVH�QR�LWHP�RQ�

WKH�)DFWRU\�:HEVLWH�LV�UHJXODUO\�VROG��RU�HYHQ�RIIHUHG�IRU�VDOH��DW�WKH�OLVWHG�³9DOXHG�

$W´� SULFH�� � 1RU� LV� WKH� ³9DOXHG� $W´� SULFH� WKH� SULFH� DW� ZKLFK� WKH� JRRGV� ZHUH�

SUHYLRXVO\� UHJXODUO\� VROG� LQ� DQ\� -�&UHZ� VWRUHV�� � ,Q� SUHYLRXV� SXEOLF� ILOLQJV��

'HIHQGDQWV� KDYH� DGPLWWHG� DV�PXFK�� �0RUHRYHU�� ³9DOXHG�$W´� SULFHV� GR�QRW� UHIOHFW�

SULFHV�VLPLODU�WR�WKRVH�XWLOL]HG�E\�RWKHU�PHUFKDQWV�VHOOLQJ�VLPLODU�JRRGV��

���� &RQWUDU\� WR� WKH� LPSUHVVLRQ� FUHDWHG�� WKH� )DFWRU\� :HEVLWH� LV� QRW� D�

GLVFRXQW� RU� DQ� RXWOHW� ZHEVLWH�� � 7KH� DSSDUHO� RIIHUHG� IRU� VDOH� ZDV� PDQXIDFWXUHG�

VSHFLILFDOO\�IRU�WKH�:HEVLWH��DQG�RU�)DFWRU\�RU�0HUFDQWLOH�UHWDLO�VWRUHV��WR�UHVHPEOH�

WKH�JRRGV�RIIHUHG�DW�'HIHQGDQWV¶�KLJK�SULFHG�DQG�KLJK�TXDOLW\�-�&UHZ�VDOHV�YHQXHV��

ZKLFK�RIIHU�KLJKHU�TXDOLW\�DSSDUHO�� �7KH�DSSDUHO�GRHV�QRW�FRPH�IURP�WKHVH�KLJKHU�

SULFHG�YHQXHV��EXW�LV�GHVLJQHG�IRU�VDOH�DW�WKH�PXFK�ORZHU�SULFH�ODEHOHG�³<RXU�3ULFH�´�
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7KHVH� JRRGV� KDYH� D� TXDOLW\� RI� IDEULF� DQG� PDQXIDFWXUH� FRQVLVWHQW� ZLWK� WKH� ORZHU�

VDOHV�SULFH����

���� 7KH�DSSDUHO�RIIHUHG�IRU�VDOH�RQ�WKH�)DFWRU\�:HEVLWH�KDV�QHYHU�EHHQ�VROG�

E\� -�&UHZ� RU� DQ\� RWKHU� UHWDLOHU� DW� WKH� ³9DOXHG� $W´� SULFH�� � 5DWKHU� WKH� DSSDUHO� LV�

GHVLJQHG�WR�EH�VROG�DW�ZKDW� LV�UHSUHVHQWHG�WR�FRQVXPHUV� WR�EH�³<RXU�3ULFH�´�7KXV��

FRQVXPHUV� DUH� QRW� JHWWLQJ� WKH� GLVFRXQW� RU� WKH� ³YDOXH´� SXUSRUWHGO\� RIIHUHG� E\�

'HIHQGDQWV���7KH�SURPLVH�DQG�OXUH�RI�WKH�GLVFRXQW�LV�GHFHSWLYH��

� ���� &DOLIRUQLD¶V� FRQVXPHU� VWDWXWHV� DUH� PRGHOHG� DIWHU� WKH� )HGHUDO� 7UDGH�

&RPPLVVLRQ� $FW�� � ,Q� LQWHUSUHWLQJ� WKH� VFRSH� RI� WKH� FRQVXPHU� SURWHFWLRQ� VWDWXWHV��

FRXUWV�PD\� ORRN� WR� UXOLQJV�DQG�JXLGHOLQHV�RI� WKH�)7&�� �See Colgan v. Leatherman 

Tool Group, Inc.,�����&DO��$SS���WK�����������&DO��$SS���G�'LVW���������7KH�)HGHUDO�

7UDGH�&RPPLVVLRQ��WKH�³)7&´��WDNHV�D�YHU\�GLP�YLHZ�RI�GHFHSWLYH�SULFLQJ�VFKHPHV��

7R� DVVLVW� VHOOHUV�� WKH�)7&�SURYLGHV� JXLGDQFH� LQ� WKH� IRUP�RI� UHJXODWLRQV� LQGLFDWLQJ�

ZKDW�ZRXOG�FRQVWLWXWH�XQIDLU�WUDGH�SUDFWLFHV��

� ���� 7KH�)7&�UHJXODWLRQV�SURYLGH�LQ�SDUW���

2QH� RI� WKH� PRVW� FRPPRQO\� XVHG� IRUPV� RI� EDUJDLQ� DGYHUWLVLQJ� LV� WR�

RIIHU�D�UHGXFWLRQ�IURP�WKH�DGYHUWLVHU
V�RZQ�IRUPHU�SULFH�IRU�DQ�DUWLFOH��

,I� WKH� IRUPHU� SULFH� LV� WKH� DFWXDO�� ERQD� ILGH� SULFH� DW�ZKLFK� WKH� DUWLFOH�

ZDV�RIIHUHG�WR�WKH�SXEOLF�RQ�D�UHJXODU�EDVLV�IRU�D�UHDVRQDEO\�VXEVWDQWLDO�

SHULRG�RI� WLPH�� LW� SURYLGHV� D� OHJLWLPDWH� EDVLV� IRU� WKH� DGYHUWLVLQJ�RI� D�

SULFH� FRPSDULVRQ�� :KHUH� WKH� IRUPHU� SULFH� LV� JHQXLQH�� WKH� EDUJDLQ�

EHLQJ�DGYHUWLVHG�LV�D� WUXH�RQH��,I��RQ�WKH�RWKHU�KDQG�� WKH�IRUPHU�SULFH�

EHLQJ�DGYHUWLVHG�LV�QRW�ERQD�ILGH�EXW�ILFWLWLRXV²IRU�H[DPSOH��ZKHUH�DQ�

DUWLILFLDO��LQIODWHG�SULFH�ZDV�HVWDEOLVKHG�IRU�WKH�SXUSRVH�RI�HQDEOLQJ�WKH�

VXEVHTXHQW�RIIHU�RI�D�ODUJH�UHGXFWLRQ²WKH�³EDUJDLQ´�EHLQJ�DGYHUWLVHG�

LV� D� IDOVH� RQH�� WKH� SXUFKDVHU� LV� QRW� UHFHLYLQJ� WKH� XQXVXDO� YDOXH� KH�

H[SHFWV��,Q�VXFK�D�FDVH��WKH�³UHGXFHG´�SULFH�LV��LQ�UHDOLW\��SUREDEO\�MXVW�

WKH�VHOOHU
V�UHJXODU�SULFH�������&�)�5������������
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���� $OWKRXJK�FRQVXPHUV�DUH� OHG� WR�EHOLHYH� WKDW� ³<RXU�3ULFH´� UHSUHVHQWV� D�

PDUN�GRZQ�� 'HIHQGDQWV� KDYH� PDLQWDLQHG� LQ� RWKHU� OLWLJDWLRQ� WKDW� WKH� ³9DOXHG� $W´�

SULFH�PHUHO\�LV�DQ�H[HUFLVH�LQ�FRPSDUDWLYH�PDUNHWLQJ²i.e���VKRZLQJ�FRQVXPHUV�WKH�

YDOXH�VXSSRVHGO\�SODFHG�RQ�WKH�VDPH�RU�FRPSDUDEOH�JRRGV�E\�RWKHU�DSSDUHO�UHWDLOHUV���

%XW�WKH�³9DOXHG�$W´�SULFH�LV�QRW�D�FRPSDUDEOH�SULFH��

���� 7R� GHPRQVWUDWH� WKDW� WKH� ³9DOXHG� $W´� SULFH� LV� ILFWLWLRXV�� DQG� QRW�

UHIOHFWLYH� RI� IDLU� FRPSDUDWLYH� SULFLQJ�� 3ODLQWLII¶V� FRXQVHO� UHWDLQHG� DQ� LQYHVWLJDWRU�

ZKR� LV� DQ�H[SHUW� LQ� WKLV� ILHOG��ZLWK����\HDUV¶� H[SHULHQFH�DV� D�SULQFLSDO�� H[HFXWLYH��

DQG�FRQVXOWDQW�LQ�WKH�DSSDUHO�LQGXVWU\���7KH�LQYHVWLJDWRU�KDV�KHOG�NH\�H[HFXWLYH�DQG�

PDQDJHPHQW� SRVLWLRQV�� DQG� KDV� EHHQ� D� FRQVXOWDQW� WR� D� ZLGH� UDQJH� RI� SXEOLF� DQG�

SULYDWH�DSSDUHO�FRPSDQLHV�LQ�WKH�ZKROHVDOH�DQG�UHWDLO�IDVKLRQ�EXVLQHVV���6LQFH�������

WKH�LQYHVWLJDWRU�KDV�RSHUDWHG�D�EXVLQHVV�VSHFLDOL]LQJ�LQ�LVVXHV�RI�PDUNHWLQJ�DQG�VDOHV�

DV�ZHOO� DV� SURGXFW� GHYHORSPHQW� DQG� VHOOLQJ� VWUDWHJLHV� LQ� WKH� DSSDUHO� LQGXVWU\�� � ,Q�

DGGLWLRQ�� WKH� H[SHUW� KDV� IRU�PDQ\� \HDUV� EHHQ� D�PHPEHU� RI� WKH� IDFXOW\� DW� )DVKLRQ�

,QVWLWXWH� RI� 'HVLJQ� DQG�0HUFKDQGLVLQJ� �³),'0´��� ZDV� HOHFWHG� WR� WKH� LQVWLWXWLRQ
V�

�+DOO�RI�)DPH��DQG�LV�D�WKUHH�WLPH�UHFLSLHQW�RI�),'0
V��)DFXOW\�RI�WKH�<HDU��DZDUG��

7KH�H[SHUW�KDV�VHUYHG�DV�DQ�DSSDUHO�H[SHUW�LQ�PDQ\�OHJDO�GLVSXWHV��

� ����� %DVHG�RQ�� inter alia�� D� VDPSOLQJ�RI� -�&UHZ�DQG�RWKHU� LWHPV� WKH�H[SHUW�

SXUFKDVHG� DQG� HYDOXDWHG� �DV� GHVFULEHG� EHORZ��� WKH� H[SHUW� FRXOG� QRW� ILQG� JRRGV�

FRPSDUDEOH� WR� WKH� )DFWRU\� :HEVLWH¶V� JRRGV� EHLQJ� VROG� LQ� WKH� PDUNHW� DW� SULFHV�

FRPSDUDEOH� WR� WKH� VSHFLILHG� ³9DOXHG� $W´� SULFHV�� � 5DWKHU�� WKH� LQYHVWLJDWLRQ�

GHWHUPLQHG�WKDW�LWHPV�FRPSDUDEOH�WR�JRRGV�SXUFKDVHG�E\�3ODLQWLII�DQG�RWKHU�UHOHYDQW�

)DFWRU\�:HEVLWH�FRQVXPHUV�FRXOG�EH�SXUFKDVHG�LQ�WKH�PDUNHW�at or below the “Your 

Price” price.� � 7KXV�� WKHUH� LV� QR� GLVFRXQW� RU� EDUJDLQ� EDVHG� RQ� FRPSDUDEOH� SULFHV��

'HIHQGDQWV¶�FODLP�WKDW�WKH\�DUH�VLPSO\�HQJDJHG�LQ�FRPSDUDWLYH�SULFLQJ�LV�EDVHOHVV��

7KH�³9DOXHG�$W´�SULFH�LV�D�ILFWLRQ�GHVLJQHG�WR�LQGXFH�FXVWRPHUV�WR�SXUFKDVH�DSSDUHO�

ZLWK� WKH�H[SHFWDWLRQ� WKDW� WKH\�DUH�REWDLQLQJ� LWHPV�ZLWK�D�KLJK�YDOXH�� � ,Q�DFWXDOLW\��
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³<RXU� 3ULFH´� UHIOHFWV�� DW� EHVW�� WKH� WUXH� YDOXH�� � ,Q� IDFW�� LQ� DOPRVW� DOO� FDVHV�� ³<RXU�

3ULFH´�HYHQ�H[FHHGV�WKH�PDUNHW�SULFH�RI�FRPSDUDEOH�LWHPV������

� ���� )RU� LQVWDQFH�� 3ODLQWLII� 'HOPDQ� SXUFKDVHG� DSSDUHO� IURP� WKH� )DFWRU\�

:HEVLWH�RQ�WKUHH�RFFDVLRQV��0DUFK����������-XO\�����������DQG�6HSWHPEHU������������

�&RSLHV�RI�3ODLQWLII�'HOPDQ¶V�SXUFKDVHV�DUH�DQQH[HG�KHUHWR�DV�([K��%����

� ���� 3ODLQWLII¶V� LQYHVWLJDWRU� SXUFKDVHG� WKH� LWHPV� ZKLFK� ZHUH� RULJLQDOO\�

SXUFKDVHG�E\�3ODLQWLII�'HOPDQ���7KH�LWHPV�ZLWK�UHVSHFW�WR�'HOPDQ¶V�0DUFK���������

SXUFKDVH�DUH����

D�� -�&UHZ� )DFWRU\� ORQJ�VOHHYH� VXQZDVKHG� JDUPHQW�G\HG� 7�VKLUW�

�(��������

� � E�� -�&UHZ�)DFWRU\�VOLP�ZDVKHG�SRFNHW�7�VKLUW����������DQG�

� � F�� -�&UHZ�)DFWRU\�JLUOV¶�SRFNHW�7�VKLUW��&�������

� ���� 3ODLQWLII¶V�LQYHVWLJDWRU�DOVR�SXUFKDVHG�WKH�LWHPV�ZLWK�UHVSHFW�WR�

'HOPDQ¶V�-XO\����������SXUFKDVH����

� � D�� -�&UHZ�)DFWRU\�VOLP�KHDWKHUHG�ZDVKHG�SRFNHW�7�VKLUW����������

� � E�� -�&UHZ�)DFWRU\�VOLP�KHDWKHUHG�ZDVKHG�7�VKLUW����������

� � F�� -�&UHZ�)DFWRU\�IHDWKHUZHLJKW�VOXE�FRWWRQ�9�QHFN�7�VKLUW�

���������DQG�

� � G�� -�&UHZ�)DFWRU\�JLUOV¶�KHDUW�SRFNHW�7�VKLUW��)�������

� ���� 3ODLQWLII¶V� LQYHVWLJDWRU� DOVR� SXUFKDVHG� WKH� LWHPV� ZLWK� UHVSHFW� WR�

'HOPDQ¶V�6HSWHPEHU����������SXUFKDVH����

� � D�� -&UHZ�)DFWRU\�*LUOV¶�IODQQHO�VKLUWGUHVV��(�������

� � E�� -&UHZ�)DFWRU\�*LUOV¶�VNLQQ\�FRUG����������

� � F�� -&UHZ�)DFWRU\�*LUOV¶�ORQJ�VOHHYH�OD\HULQJ�7�VKLUW��&�������DQG�

� � G�� -&UHZ�)DFWRU\�*LUOV¶�OHJJLQJV����������

� ���� 7KH� LQYHVWLJDWRU�VRXJKW�RXW�DQG�SXUFKDVHG�FRPSDULVRQ�JDUPHQWV� IURP�

PXOWLSOH� GLIIHUHQW� UHWDLO� ZHE� VLWHV� VKH� VHOHFWHG�� � 7KH� SXUSRVH� RI� WKH� FRPSDULVRQ�

VKRSSLQJ� ZDV� WR� ILQG� JDUPHQWV� ZKLFK� ZHUH� FRPSDUDEOH� WR� WKH� )DFWRU\� :HEVLWH�
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SXUFKDVHG� JDUPHQWV� LQ� DSSHDUDQFH��PDQXIDFWXUHG�ZLWK� WKH� VDPH�RU� VLPLODU� IDEULFV�

DQG�ZKHUH�SRVVLEOH��SURGXFHG�LQ�WKH�VDPH�FRXQWU\�RI�RULJLQ����

� ���� 7KH� REMHFWLYHV� RI� WKH� VWXG\� ZHUH� WZRIROG�� ���� WR� DVFHUWDLQ� ZKHWKHU�

VLPLODU� JDUPHQWV�ZHUH� VHOOLQJ� DW� RWKHU� FRPSDUDEOH� UHWDLOHUV� DW� WKH� VDPH� RU� VLPLODU�

�9DOXHG�$W��SULFHV��DQG�����WR�DVFHUWDLQ�ZKHWKHU�VLPLODU�JDUPHQWV�ZHUH�DYDLODEOH�DW�

UHWDLO� SULFHV�ZKLFK�ZHUH� HTXDO� WR�� RU� HYHQ� ORZHU� WKDQ�� -�&UHZ
V� �<RXU�3ULFH��� �$V�

GLVFXVVHG�EHORZ�� WKH� LQYHVWLJDWRU� IRXQG� WKDW� WKH�³<RXU�3ULFH´�YDOXH�ZDV�VLPLODU� WR�

UHWDLO�YDOXH�DW�RWKHU�UHWDLOHUV��DQG�GLG�QRW�UHIOHFW�D�VLJQLILFDQW�GLVFRXQW�RI�DQ\�W\SH���

� ���� 7KH� LQYHVWLJDWRU� IRXQG� WKH� IROORZLQJ� LQIRUPDWLRQ� ZLWK� UHVSHFW� WR�

'HOPDQ¶V�SXUFKDVHV��

� � D�� 7KH� -�&UHZ� )DFWRU\� 0HQ¶V� /RQJ�6OHHYH� 6XQZDVKHG�

*DUPHQW�'\HG�7�6KLUW�PDGH�RI������FRWWRQ�DQG�LPSRUWHG�KDG�D��9DOXHG�$W��

SULFH� RI� ������� DQG� D� �<RXU� 3ULFH�� SULFH� RI� ������� �(������� � $� YHU\� VLPLODU�

PHQ¶V� JDUPHQW� G\HG� KHDY\�ZHLJKW� 7HH� PDGH� RI� ����� FRWWRQ� DQG� LPSRUWHG�� ZDV�

VHOOLQJ�DW�2OG�1DY\�DW�D�IXOO�UHWDLO�SULFH�RI���������DQRWKHU�YHU\�VLPLODU�PHQ¶V�ORQJ�

VOHHYH�7�VKLUW��DOVR�PDGH�RI������FRWWRQ�DQG�LPSRUWHG��ZDV�VHOOLQJ�DW�+	0�DW�D�IXOO�

UHWDLO�SULFH�RI��������� �%RWK�WKH�2OG�1DY\�DQG�+	0�JDUPHQWV�ZHUH�VHOOLQJ�EHORZ�

WKH��9DOXHG�$W��SULFH�DV�ZHOO�DV�EHORZ�WKH��<RXU�3ULFH��SULFH�RIIHUHG�E\�-�&UHZ����

� � E�� 7KH� -&UHZ� )DFWRU\� 0HQ¶V� 6OLP� :DVKHG� 3RFNHW� 7�6KLUW�

PDGH�RI������FRWWRQ�DQG�LPSRUWHG�KDG�D��9DOXHG�$W��SULFH�RI��������DQG�D�

�<RXU� 3ULFH�� SULFH� RI� ������� ��������� � $� YHU\� VLPLODU� PHQ¶V� 7�VKLUW�� PDGH� RI�

����� FRWWRQ� DQG� LPSRUWHG�� ZDV� VHOOLQJ� DW� 7DUJHW� DW� D� IXOO� UHWDLO� SULFH� RI� �������

DQRWKHU� YHU\� VLPLODU�PHQ¶V� 7�VKLUW�� DOVR�PDGH� RI� ����� FRWWRQ� DQG� LPSRUWHG��ZDV�

VHOOLQJ� DW� +	0� DW� D� IXOO� UHWDLO� SULFH� RI� ������� � %RWK� WKH� 7DUJHW� DQG� WKH� +	0�

JDUPHQWV�ZHUH� VHOOLQJ�DW�EHORZ� WKH� �9DOXHG�$W��SULFH�DV�ZHOO� DV�EHORZ� WKH��<RXU�

3ULFH�� SULFH� RIIHUHG� E\� -�&UHZ�� � $OWKRXJK� 3ODLQWLII� 'HOPDQ� SDLG� ������� IRU� WKLV�

LWHP�� WKH�³<RXU�3ULFH´�DW� WKH� WLPH�ZDV�VWLOO�DERYH� WKH�FRPSDUDWLYH�VHOOLQJ�SULFH�RI�

WKH�LWHP�DQG�WKH�³9DOXHG�$W´�SULFH�ZDV�IDU�DERYH�FRPSDUDEOH�SULFHV���
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� � F�� 7KH�-&UHZ�)DFWRU\�*LUO¶V�3RFNHW�7��7�6KLUW�PDGH�RI������

FRWWRQ� DQG� LPSRUWHG�KDG�D��9DOXHG�$W��SULFH� RI� ������� DQG�D��<RXU�3ULFH��

SULFH�RI�������� �&������� �$�YHU\�VLPLODU�JLUO¶V�7�VKLUW��PDGH�RI������FRWWRQ�DQG�

LPSRUWHG��ZDV� VHOOLQJ� DW�+	0�DW� D� IXOO� UHWDLO� SULFH� RI� ������� IRU� D� WZR�SDFN� VHW��

DQRWKHU�VLPLODU�JLUO¶V�7�VKLUW��PDGH�RI�FRWWRQ�SRO\�EOHQG�DQG�LPSRUWHG��ZDV�VHOOLQJ�DW�

:DOPDUW�DW�D�IXOO� UHWDLO�SULFH�RI�������� �%RWK�WKH�+	0�DQG�WKH�:DOPDUW�JDUPHQWV�

ZHUH�VHOOLQJ�EHORZ� WKH��9DOXHG�$W��SULFH�DV�ZHOO� DV�EHORZ� WKH��<RXU�3ULFH��SULFH�

RIIHUHG�E\�-�&UHZ���$OWKRXJK�3ODLQWLII�'HOPDQ�SDLG��������IRU�WKLV�LWHP��WKH�³<RXU�

3ULFH´�DW�WKH�WLPH�ZDV�VWLOO�DERYH�WKH�FRPSDUDWLYH�VHOOLQJ�SULFH�RI�WKH�LWHP�DQG�WKH�

³9DOXHG�$W´�SULFH�ZDV�IDU�DERYH�FRPSDUDEOH�SULFHV���

� � G�� 7KH� -�&UHZ�)DFWRU\�0HQ¶V� 6OLP�+HDWKHUHG�:DVKHG�3RFNHW�

7�6KLUW��PDGH�RI�D�FRWWRQ�SRO\�EOHQG�DQG�LPSRUWHG�KDG�D��9DOXHG�$W��SULFH�RI�

�������DQG�D��<RXU�3ULFH��SULFH�RI������������������$�YHU\�VLPLODU�PHQ¶V�7�VKLUW��

PDGH�RI�D�FRWWRQ�SRO\�EOHQG�DQG�LPSRUWHG��ZDV�VHOOLQJ�DW�7DUJHW�DW�D�IXOO�UHWDLO�SULFH�

RI� ������� DQRWKHU� VLPLODU� PHQ¶V� 7�VKLUW�� DOVR� PDGH� RI� FRWWRQ�SRO\� EOHQG� DQG�

LPSRUWHG�� ZDV� VHOOLQJ� DW� 7DUJHW� DW� D� IXOO� UHWDLO� SULFH� RI� ������� � %RWK� WKH� 7DUJHW�

JDUPHQWV� ZHUH� VHOOLQJ� EHORZ� WKH� �9DOXHG� $W�� SULFH� DV� ZHOO� DV� EHORZ� WKH� �<RXU�

3ULFH��SULFH�RIIHUHG�E\�-�&UHZ���$OWKRXJK�3ODLQWLII�'HOPDQ�SDLG�������IRU�WKLV�LWHP�

RQ�D�ILQDO�FORVH�RXW��WKLV�GRHV�QRW�DOWHU�'HIHQGDQWV¶�FRQWLQXHG�ZURQJIXO�FRQGXFW�DV�

DOOHJHG��DV�WKH�YDOXH�DGYHUWLVHG�ZDV�QRW�WKH�YDOXH�UHFHLYHG��

� � H�� 7KH� -�&UHZ�)DFWRU\�0HQ¶V� 6OLP�+HDWKHUHG�:DVKHG�3RFNHW�

7�6KLUW��PDGH�RI�D�FRWWRQ�SRO\�EOHQG�DQG�LPSRUWHG�KDG�D��9DOXHG�$W��SULFH�RI�

�������DQG�D��<RXU�3ULFH��SULFH�RI������������������$�YHU\�VLPLODU�PHQ¶V�7�VKLUW��

PDGH�RI�D�FRWWRQ�SRO\�EOHQG�DQG� LPSRUWHG��ZDV�VHOOLQJ�DW�2OG�1DY\�DW�D� IXOO� UHWDLO�

SULFH�RI���������DQRWKHU�VLPLODU�PHQ¶V�7�VKLUW��DOVR�PDGH�RI�FRWWRQ�SRO\�EOHQG�DQG�

LPSRUWHG��ZDV�VHOOLQJ�DW�7DUJHW�DW�D�IXOO�UHWDLO�SULFH�RI���������%RWK�WKH�2OG�1DY\�DQG�

WKH�7DUJHW�JDUPHQWV�ZHUH�VHOOLQJ�DW�EHORZ�WKH��9DOXHG�$W��SULFH�DV�ZHOO�DV�EHORZ�

WKH��<RXU�3ULFH��SULFH�RIIHUHG�E\�-�&UHZ���$OWKRXJK�3ODLQWLII�'HOPDQ�SDLG�������IRU�
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WKLV� LWHP� RQ� D� ILQDO� FORVH�RXW�� WKLV� GRHV� QRW� DOWHU�'HIHQGDQWV¶� FRQWLQXHG�ZURQJIXO�

FRQGXFW�DV�DOOHJHG��DV�WKH�YDOXH�DGYHUWLVHG�ZDV�QRW�WKH�YDOXH�UHFHLYHG��

� � I�� 7KH�-�&UHZ�)DFWRU\�:RPHQ¶V�)HDWKHUZHLJKW�6OXE�&RWWRQ�9�

1HFN�7�6KLUW�PDGH�RI������FRWWRQ�DQG� LPSRUWHG�ZDV��9DOXHG�$W��DW��������

DQG�KDG�D�³<RXU�3ULFH´�SULFH�RI������������������$�YHU\�VLPLODU�ZRPHQ¶V�7�VKLUW�

PDGH�RI������FRWWRQ�DQG�LPSRUWHG�ZDV�VHOOLQJ�DW�:DOPDUW�DW�D�IXOO�SULFH�RI��������

7DUJHW�ZDV�DOVR�VHOOLQJ�D�YHU\�VLPLODU�ZRPHQ¶V�7�VKLUW��PDGH�RI������FRWWRQ�DQG�

LPSRUWHG��DW�D�IXOO� UHWDLO�SULFH�RI��������3ODLQWLII�'HOPDQ�SDLG��������IRU� WKH�VKLUW��

ZKLFK�ZDV�IDU�LQ�H[FHVV�RI�WKH�FRPSDUDWLYH�VHOOLQJ�SULFHV����

� � J�� 7KH�-�&UHZ�)DFWRU\�*LUOV¶�+HDWKHU�3RFNHW�7�6KLUW�PDGH�RI�D�

FRWWRQ�SOR\�EOHQG�DQG�LPSRUWHG�KDG�D�³9DOXHG�$W´�SULFH�RI��������DQG�D�³<RXU�

3ULFH´�SULFH�RI���������)��������$�YHU\�VLPLODU�JLUO¶V�7�VKLUW��PDGH�RI�D�FRWWRQ�SRO\�

EOHQG�DQG�LPSRUWHG��ZDV�VHOOLQJ�DW�:DOPDUW�DW�D�IXOO�UHWDLO�SULFH�RI��������D�VLPLODU�

JLUOV� GUDSHU\� 7�� D� FRWWRQ�SRO\� EOHQG� DQG� LPSRUWHG�� ZDV� VHOOLQJ� DW� 7DUJHW� DW� D� IXOO�

UHWDLO�SULFH�RI�������� �3ODLQWLII�'HOPDQ�SDLG�������� IRU� WKH�VKLUW��ZKLFK�ZDV� IDU� LQ�

H[FHVV�RI�WKH�FRPSDUDWLYH�VHOOLQJ�SULFHV����

� � K�� 7KH�-�&UHZ�)DFWRU\�*LUOV¶�)ODQQHO�6KLUWGUHVV�PDGH�RI������

FRWWRQ� DQG� LPSRUWHG� KDG� D� ³9DOXHG�$W´� SULFH� RI� ������� DQG� D� ³<RXU� 3ULFH´�

SULFH�RI���������(��������$�VLPLODU�JLUO¶V�GUHVV��PDGH�RI������FRWWRQ�DQG�LPSRUWHG��

ZDV�VHOOLQJ�DW�7DUJHW�DW�D� IXOO� UHWDLO�SULFH�RI���������D�VLPLODU�JLUOV�GUHVV��PDGH�RI�

����� FRWWRQ� DQG� LPSRUWHG�� ZDV� VHOOLQJ� DW� =DUD� DW� D� IXOO� UHWDLO� SULFH� RI� ���������

3ODLQWLII� 'HOPDQ� SDLG� ������� IRU� WKH� GUHVV�� ZKLFK� ZDV� IDU� LQ� H[FHVV� RI� WKH�

FRPSDUDWLYH�VHOOLQJ�SULFHV����

� � L�� 7KH� -�&UHZ� )DFWRU\� *LUOV¶� 6NLQQ\� &RUG� PDGH� RI� �����

FRWWRQ� DQG� LPSRUWHG� KDG� D� ³9DOXHG�$W´� SULFH� RI� ������� DQG� D� ³<RXU� 3ULFH´�

SULFH� RI� ������� ��������� � $� YHU\� VLPLODU� JLUO¶V� SDQWV�� PDGH� RI� ����� FRWWRQ� DQG�

LPSRUWHG�� ZDV� VHOOLQJ� DW� =DUD� DW� D� IXOO� UHWDLO� SULFH� RI� �������� D� YHU\� VLPLODU� JLUOV�

SDQWV��PDGH�RI������FRWWRQ�DQG�LPSRUWHG��ZDV�VHOOLQJ�DW�7DUJHW�DW�D�IXOO�UHWDLO�SULFH�
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RI��������� �3ODLQWLII�'HOPDQ�SDLG��������IRU� WKH�SDQWV��ZKLFK�ZDV�IDU� LQ�H[FHVV�RI�

WKH�FRPSDUDWLYH�VHOOLQJ�SULFHV����

� � M�� 7KH� -�&UHZ� )DFWRU\� *LUOV¶� /RQJ�6OHHYH� /D\HULQJ� 7�6KLUW�

PDGH�RI������FRWWRQ�DQG� LPSRUWHG�KDG�D�³9DOXHG�$W´�SULFH�RI��������DQG�D�

³<RXU� 3ULFH´� SULFH� RI� ������� �&������� � $� YHU\� VLPLODU� JLUO¶V� 7�VKLUW�� PDGH� RI�

�����FRWWRQ�DQG�LPSRUWHG��ZDV�VHOOLQJ�DW�2OG�1DY\�DW�D�IXOO�UHWDLO�SULFH�RI��������D�

VLPLODU�JLUOV�7�VKLUW��PDGH�RI�D�FRWWRQ�SRO\�EOHQG�DQG�LPSRUWHG��ZDV�VHOOLQJ�DW�7DUJHW�

DW�D�IXOO�UHWDLO�SULFH�RI���������3ODLQWLII�'HOPDQ�SDLG��������IRU�WKH�LWHP��ZKLFK�ZDV�

IDU�LQ�H[FHVV�RI�WKH�FRPSDUDWLYH�VHOOLQJ�SULFHV����

� � N�� 7KH� -�&UHZ� )DFWRU\� *LUOV¶� /HJJLQJV� PDGH� RI� D�

FRWWRQ�6SDQGH[�EOHQG�DQG� LPSRUWHG�KDG�D�³9DOXHG�$W´�SULFH�RI��������DQG�D�

³<RXU� 3ULFH´� RI� ������� ��������� � $� YHU\� VLPLODU� JLUO¶V� OHJJLQJV�� PDGH� RI� D�

FRWWRQ�6SDQGH[� EOHQG� DQG� LPSRUWHG��ZDV� VHOOLQJ� DW� 7DUJHW� DW� D� IXOO� UHWDLO� SULFH� RI�

�������D�YHU\�VLPLODU�JLUOV�OHJJLQJV��PDGH�RI�D�FRWWRQ�6SDQGH[�EOHQG�DQG�LPSRUWHG��

ZDV�VHOOLQJ�DW�+	0�DW�D�IXOO�UHWDLO�SULFH�RI��������IRU�D�WZR�SDFN���3ODLQWLII�'HOPDQ�

SDLG��������IRU�WKH�VKLUW��ZKLFK�ZDV�IDU�LQ�H[FHVV�RI�WKH�FRPSDUDWLYH�VHOOLQJ�SULFHV����

� ���� 3ODLQWLII�ZDV�XQDZDUH�RI�'HIHQGDQWV¶�XQODZIXO�FRQGXFW�DOOHJHG�KHUHLQ�

DQG� GLG� QRW� NQRZ� VKH� ZDV� DFWXDOO\� SD\LQJ� WKH� HYHU\GD\�� UHJXODU� SULFHV� IRU�

'HIHQGDQWV¶� SURGXFWV�� UDWKHU� WKDQ� D� GLVFRXQWHG�RU� EDUJDLQ� SULFH� IRU� DSSDUHO�ZKLFK�

KDG�D�YDOXH�HTXDO�WR�WKH�³9DOXHG�$W´�SULFH���3ODLQWLII�GLG�QRW�UHFHLYH�JRRGV�ZLWK�WKH�

VSHFLILHG� YDOXH�� DV� SURPLVHG�� � 'HOPDQ� ZRXOG� SXUFKDVH� PRUH� DSSDUHO� IURP�

'HIHQGDQWV�LI�'HIHQGDQWV�FHDVHG�WKH�ZURQJIXO�SUDFWLFHV�VHW�IRUWK�KHUHLQ���$V�D�UHVXOW��

'HOPDQ�ZDV�KDUPHG�E\�WKH�'HIHQGDQWV¶�FRQWLQXHG�ZURQJIXO�FRQGXFW�ZKLFK�PDNHV�

KHU�XQDEOH�WR�SXUFKDVH�IURP�WKH�)DFWRU\�:HEVLWH���

� ���� $V� D� UHVXOW� RI� WKH� DIRUHPHQWLRQHG� FRQGXFW�� 3ODLQWLII� DQG� WKH� &ODVVHV�

KDYH�EHHQ�KDUPHG��HQWLWOLQJ�WKHP�WR�VWDWXWRU\�UHOLHI�� LQFOXGLQJ�GDPDJHV��UHVWLWXWLRQ�

DQG�D�SHUPDQHQW�LQMXQFWLRQ��

�
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&/$66�$&7,21�$//(*$7,216�

� ���� 3ODLQWLII�EULQJV�WKLV�DFWLRQ�DV�D�FODVV�DFWLRQ�RQ�EHKDOI�RI�D�FODVV�SXUVXDQW�

WR� 5XOHV� ���D�� DQG� ��� �E����� RI� WKH� )HGHUDO� 5XOH� RI� &LYLO� 3URFHGXUH�� VHHNLQJ�

GDPDJHV��DQG�UHVWLWXWLRQ�XQGHU�WKH�&DOLIRUQLD�VWDWH�FRQVXPHU�SURWHFWLRQ�VWDWXWHV�RQ�

EHKDOI�RI�KHUVHOI�DQG�DOO�PHPEHUV�RI�WKH�&ODVV��WKH�³'DPDJHV�&ODVV´���DQG�RQ�EHKDOI�

RI� D� FODVV� SXUVXDQW� WR� 5XOHV� ���D�� DQG� ���E����� VROHO\� IRU� LQMXQFWLYH� UHOLHI� �WKH�

³,QMXQFWLRQ�&ODVV´����(DFK�³FODVV´�LV�LGHQWLFDO��H[FHSW�DV�WR�WKH�UHPHG\�VRXJKW��

� ���� (DFK�&ODVV�FRQVLVWV�RI�DOO�SHUVRQV�ZKR��ZKLOH�LQ�&DOLIRUQLD��SXUFKDVHG�

DQ\� LWHP� IURP� WKH� )DFWRU\�:HEVLWH� ZLWKLQ� WKH� DSSOLFDEOH� VWDWXWH�V�� RI� OLPLWDWLRQV�

SHULRG�V�� �WKH�³&ODVV�3HULRG´��� �([FOXGHG�IURP�WKLV�VXLW�E\� WKH�'DPDJHV�&ODVV�DUH�

WUDQVDFWLRQV�� LI� DQ\�� ZKHUH� WKH� FODLPHG� ³YDOXHG� DW´� SULFH� ZDV� DQ� DFWXDO� SUHYLRXV�

SULFH�DW�ZKLFK�-��&UHZ�JRRGV�ZHUH�UHJXODUO\�VROG�IRU�DQ�H[WHQGHG�SHULRG�RI�WLPH��

� ���� (DFK�&ODVV�IRU�ZKRVH�EHQHILW�WKLV�DFWLRQ�LV�EURXJKW�LV�VR�QXPHURXV�WKDW�

MRLQGHU�RI�DOO�PHPEHUV� LV� LPSUDFWLFDEOH�� �:KLOH� WKH�H[DFW�QXPEHU�DQG� LGHQWLWLHV�RI�

&ODVV� PHPEHUV� LV� SUHVHQWO\� XQNQRZQ�� LW� LV� HYLGHQW� WKDW� WKHUH� DUH� KXQGUHGV� LI� QRW�

WKRXVDQGV� RI� &ODVV� PHPEHUV²WKH� H[DFW� QXPEHU� FDQ� EH� DVFHUWDLQHG� IURP�

'HIHQGDQWV¶� UHFRUGV�� -&UHZ¶V� LQWHUQHW� VDOHV� LQ� ����� DSSUR[LPDWHG� ����� PLOOLRQ��

DFFRUGLQJ� WR� LQGXVWU\� PDJD]LQH�� (PDUNHWHU�� $� VXEVWDQWLDO� DPRXQW� RI� VXFK� VDOHV�

RFFXUUHG�LQ�&DOLIRUQLD��

� ���� &RPPRQ� 4XHVWLRQV� 3UHGRPLQDWH�� 7KLV� DFWLRQ� LQYROYHV� FRPPRQ�

TXHVWLRQV�RI�ODZ�DQG�IDFW�EHFDXVH�HDFK�&ODVV�0HPEHU¶V�FODLP�GHULYHV�IURP�WKH�VDPH�

DOOHJHG� GHFHSWLYH� DFWLRQV�� � 7KH� FRPPRQ� TXHVWLRQV� RI� ODZ� DQG� IDFW� LQYROYHG�

SUHGRPLQDWH�RYHU�TXHVWLRQV� WKDW�DIIHFW�RQO\�3ODLQWLII�RU� LQGLYLGXDO�&ODVV�0HPEHUV���

7KXV��SURRI�RI�D�FRPPRQ�RU�VLQJOH�VHW�RI�IDFWV�ZLOO�HVWDEOLVK�WKH�ULJKW�RI�HDFK�&ODVV�

PHPEHU�WR�UHFRYHU��RU�WR�REWDLQ�LQMXQFWLYH�UHOLHI���

� ���� $PRQJ�WKH�TXHVWLRQV�RI�ODZ�DQG�IDFW�FRPPRQ�WR�WKH�&ODVVHV�DUH���

D�� :KHWKHU�'HIHQGDQWV�PDUNHWHG�DQG�VROG�SURGXFWV�E\�PHDQV�RI�D�

SURPLVH�WR�GHOLYHU�D�VSHFLILHG�YDOXH��ZKLFK�ZDV�QRW�GHOLYHUHG���
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E�� :KHWKHU�'HIHQGDQWV¶� DFWLRQV�ZHUH� GHFHSWLYH� DQG�PLVOHDGLQJ� LQ�

FRQQHFWLRQ�ZLWK�PDUNHWLQJ�DQG�VDOH�RI�WKH�LWHPV�RIIHUHG�IRU�VDOH�YLD�WKH�

:HEVLWH�LQ�WKH�PDQQHU�GHVFULEHG�KHUHLQ��DQG�YLRODWHG�YDULRXV�&DOLIRUQLD�

FRQVXPHU�SURWHFWLRQ�ODZV���

F�� :KHWKHU� 'HIHQGDQWV� HQJDJHG� LQ� WKH� FRXUVH� RI� FRQGXFW�

FRPSODLQHG�RI�KHUHLQ���

G�� :KHWKHU�'HIHQGDQWV¶�PDUNHWLQJ� DQG� RIIHULQJ� IRU� VDOH� WKH� LWHPV�

RQ�WKH�ZHEVLWH�FRQVWLWXWHV�D�GHFHSWLYH�SUDFWLFH���

� � H�� 7KH�SURSHU�PHDVXUH�RI�GDPDJHV�RU�UHVWLWXWLRQ��DQG�

� � I�� 7KH�IRUP�DQG�H[WHQW�RI�WKH�LQMXQFWLYH�UHOLHI���

� ���� 7\SLFDOLW\�� 3ODLQWLII¶V� FODLPV� DUH� W\SLFDO� RI� WKH� &ODVVHV� EHFDXVH� VKH�

ERXJKW� LWHPV� IURP� WKH� )DFWRU\� :HEVLWH� GXULQJ� WKH� &ODVV� 3HULRG�� � 'HIHQGDQWV¶�

DFWLRQV� FRQFHUQ� WKH� VDPH� GHFHSWLYH� EXVLQHVV� SUDFWLFHV� GHVFULEHG� KHUHLQ�� � 7KXV��

3ODLQWLII�DQG�&ODVV�0HPEHUV�VXVWDLQHG�WKH�VDPH�LQMXULHV�DQG�GDPDJHV�DULVLQJ�RXW�RI�

'HIHQGDQWV¶�FRQGXFW�LQ�YLRODWLRQ�RI�ODZ��DQG�KDYH�WKH�VDPH�HQWLWOHPHQW�WR�LQMXQFWLYH�

UHOLHI�� 7KH� LQMXULHV� DQG� GDPDJHV� RI� HDFK� &ODVV� 0HPEHU�� DQG� WKH� HQWLWOHPHQW� WR�

LQMXQFWLYH�UHOLHI��DUH�GLUHFWO\�E\�'HIHQGDQWV¶�ZURQJIXO�FRQGXFW�LQ�YLRODWLRQ�RI�ODZ�DV�

DOOHJHG�KHUHLQ��DQG�FDXVHG�E\�VXFK�FRQGXFW���

� ���� $GHTXDF\��3ODLQWLII�ZLOO�IDLUO\�DQG�DGHTXDWHO\�SURWHFW�WKH�LQWHUHVWV�RI�DOO�

&ODVV�0HPEHUV�EHFDXVH� LW� LV� LQ� WKHLU�EHVW� LQWHUHVWV� WR�SURVHFXWH� WKH�FODLPV�DOOHJHG�

KHUHLQ�WR�REWDLQ�IXOO�FRPSHQVDWLRQ�WKH\�DUH�GXH�IRU�WKH�LOOHJDO�FRQGXFW�RI�ZKLFK�WKH\�

FRPSODLQ��DQG�LQMXQFWLYH�UHOLHI�� �3ODLQWLII�DOVR�KDV�QR�LQWHUHVWV� WKDW�FRQIOLFW�ZLWK�RU�

DUH� DQWDJRQLVWLF� WR� WKH� LQWHUHVWV� RI� &ODVV�0HPEHUV�� � 3ODLQWLII� KDV� UHWDLQHG� KLJKO\�

FRPSHWHQW�DQG�H[SHULHQFHG�FODVV�DFWLRQ�DWWRUQH\V�WR�UHSUHVHQW�WKHLU�LQWHUHVWV�DQG�WKDW�

RI�WKH�&ODVVHV���1R�FRQIOLFW�RI�LQWHUHVW�H[LVWV�EHWZHHQ�3ODLQWLII�DQG�&ODVV�0HPEHUV�

EHFDXVH�DOO�TXHVWLRQV�RI�ODZ�DQG�IDFW�UHJDUGLQJ�OLDELOLW\�RI�'HIHQGDQWV�DUH�FRPPRQ�

WR� &ODVV� 0HPEHUV� DQG� SUHGRPLQDWH� RYHU� WKH� LQGLYLGXDO� LVVXHV� WKDW� PD\� H[LVW���

3ODLQWLII� DQG�KHU� FRXQVHO�KDYH� WKH�QHFHVVDU\� ILQDQFLDO� UHVRXUFHV� WR� DGHTXDWHO\� DQG�
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YLJRURXVO\� OLWLJDWH� WKLV� FODVV� DFWLRQ�� DQG� 3ODLQWLII� DQG� FRXQVHO� DUH� DZDUH� RI� WKHLU�

ILGXFLDU\� UHVSRQVLELOLWLHV� WR� WKH� &ODVV� 0HPEHUV� DQG� DUH� GHWHUPLQHG� WR� GLOLJHQWO\�

GLVFKDUJH� WKRVH� GXWLHV� VHHNLQJ� WKH�PD[LPXP� SRVVLEOH� UHFRYHU\� DQG� IXOO� HTXLWDEOH�

UHOLHI�IRU�WKH�&ODVV�0HPEHUV���

� ���� 6XSHULRULW\��7KHUH� LV�QR�SODLQ�� VSHHG\��RU�DGHTXDWH� UHPHG\�RWKHU� WKDQ�

E\� PDLQWHQDQFH� RI� WKLV� FODVV� DFWLRQ�� � 7KH� SURVHFXWLRQ� RI� LQGLYLGXDO� UHPHGLHV� E\�

PHPEHUV�RI�WKH�&ODVVHV�ZLOO�WHQG�WR�HVWDEOLVK�LQFRQVLVWHQW�VWDQGDUGV�RI�FRQGXFW�IRU�

'HIHQGDQWV�DQG�UHVXOW�LQ�WKH�LPSDLUPHQW�RI�&ODVV�0HPEHUV¶�ULJKWV�DQG�GLVSRVLWLRQ�RI�

WKHLU�LQWHUHVWV�WKURXJK�DFWLRQV�WR�ZKLFK�WKH\�ZHUH�QRW�SDUWLHV���&ODVV�DFWLRQ�WUHDWPHQW�

ZLOO�SHUPLW�D�ODUJH�QXPEHU�RI�VLPLODUO\�VLWXDWHG�SHUVRQV�WR�SURVHFXWH�WKHLU�FRPPRQ�

FODLPV� LQ� D� VLQJOH� IRUXP� VLPXOWDQHRXVO\�� HIILFLHQWO\�� DQG�ZLWKRXW� WKH� XQQHFHVVDU\�

GXSOLFDWLRQ�RI�HIIRUW�DQG�H[SHQVH�WKDW�QXPHURXV�LQGLYLGXDO�DFWLRQV�ZRXOG�HQJHQGHU���

)XUWKHUPRUH�� DV� WKH� GDPDJHV� VXIIHUHG� E\� HDFK� LQGLYLGXDO� PHPEHU� RI� WKH� &ODVVHV�

PD\�EH�UHODWLYHO\�VPDOO��WKH�H[SHQVHV�DQG�WKH�EXUGHQ�RI�LQGLYLGXDO�OLWLJDWLRQ�ZRXOG�

PDNH�LW�GLIILFXOW�RU�LPSRVVLEOH�IRU�LQGLYLGXDO�PHPEHUV�RI�WKH�&ODVVHV�WR�UHGUHVV�WKH�

ZURQJV� GRQH� WR� WKHP�� ZKLOH� DQ� LPSRUWDQW� SXEOLF� LQWHUHVW� ZLOO� EH� VHUYHG� E\�

DGGUHVVLQJ�WKH�PDWWHU�DV�D�FODVV�DFWLRQ���

� ���� 7KH� SUHUHTXLVLWHV� WR� PDLQWDLQLQJ� D� FODVV� DFWLRQ� IRU� LQMXQFWLYH� RU�

HTXLWDEOH� UHOLHI� SXUVXDQW� WR� )HG�� 5�� &LY�� 3�� ���E����� DUH� PHW� DV� 'HIHQGDQWV� KDYH�

DFWHG�RU�UHIXVHG�WR�DFW�RQ�JURXQGV�JHQHUDOO\�DSSOLFDEOH�WR�WKLV�&ODVV��WKHUHE\�PDNLQJ�

DSSURSULDWH�ILQDO�LQMXQFWLYH�RU�HTXLWDEOH�UHOLHI�ZLWK�UHVSHFW�WR�WKH�&ODVV�DV�D�ZKROH���

� ���� 3ODLQWLII�LV�XQDZDUH�RI�DQ\�GLIILFXOWLHV�WKDW�DUH�OLNHO\�WR�EH�HQFRXQWHUHG�

LQ� WKH� PDQDJHPHQW� RI� WKLV� DFWLRQ� WKDW� ZRXOG� SUHFOXGH� LWV� PDLQWHQDQFH� DV� D� FODVV�

DFWLRQ���

����

�

�

�
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),567�&/$,0�)25�5(/,()�

9LRODWLRQ�RI�WKH�&DOLIRUQLD�)DOVH�$GYHUWLVLQJ�/DZ�&DO��%XV��	�3URI��&RGH���

�������et seq. 

�$JDLQVW�$OO�'HIHQGDQWV���

� ���� 3ODLQWLII�UHDOOHJHV�DQG�LQFRUSRUDWHV�E\�UHIHUHQFH�DOO�SUHYLRXV�DOOHJDWLRQV�

RI�WKLV�&RPSODLQW�DV�LI�WKH\�ZHUH�VHW�IRUWK�LQ�IXOO�KHUHLQ��

� ���� &DOLIRUQLD�%XVLQHVV�	�3URIHVVLRQV�&RGH����������et seq. �WKH�³)$/´���

SURYLGHV� WKDW� LW� LV� XQODZIXO� IRU� DQ\� SHUVRQ�� ILUP�� FRUSRUDWLRQ� RU� DVVRFLDWLRQ� WR�

GLVSRVH� RI� SURSHUW\� RU� SHUIRUP� VHUYLFHV�� RU� WR� LQGXFH� WKH� SXEOLF� WR� HQWHU� LQWR� DQ\�

REOLJDWLRQ�UHODWLQJ�WKHUHWR��WKURXJK�WKH�XVH�RI�XQWUXH�RU�PLVOHDGLQJ�VWDWHPHQWV��

� ���� $W� DOO� WLPHV� KHUHLQ� DOOHJHG�� 'HIHQGDQWV� KDYH� FRPPLWWHG� DFWV� RI�

GLVVHPLQDWLQJ�XQWUXH�DQG�PLVOHDGLQJ�VWDWHPHQWV�DV�GHILQHG�E\�WKH�)$/�E\�HQJDJLQJ�

LQ� WKH� IROORZLQJ�DFWV�DQG�SUDFWLFHV�ZLWK� LQWHQW� WR� LQGXFH�PHPEHUV�RI� WKH�SXEOLF� WR�

SXUFKDVH�'HIHQGDQWV¶�LWHPV���

D�� 5HSUHVHQWLQJ�WR�3ODLQWLII�DQG�WKH�JHQHUDO�SXEOLF�WKDW�WKH�³9DOXHG�

$W´�SULFH�SODFHG�RQ�'HIHQGDQWV¶�JRRGV�RIIHUHG�IRU�VDOH�UHIOHFWHG�WKH�

WUXH�YDOXH�RI�WKH�JRRGV���

E�� (QJDJLQJ�LQ�DGYHUWLVLQJ�SURJUDPV�GHVLJQHG� WR�FUHDWH� WKH� LPDJH��

LPSUHVVLRQ� DQG� EHOLHI� E\� FRQVXPHUV� WKDW� WKH� ³9DOXHG� $W´� SULFH�

UHIOHFWHG�WKH�WUXH�YDOXH�RI�WKH�JRRGV��DQG�ZDV�LQGLFDWLYH�RI�WKH�YDOXH�RI�

WKH�LWHPV�RIIHUHG�IRU�VDOH��DQG�

F�� (QJDJLQJ�LQ�DGYHUWLVLQJ�SURJUDPV�GHVLJQHG� WR�FUHDWH� WKH� LPDJH��

LPSUHVVLRQ�DQG�EHOLHI�E\�FRQVXPHUV�WKDW�³<RXU�3ULFH´�SULFH�SURYLGHG�D�

GLVFRXQW�RI�D�VSHFLILHG��JUHDW�PDJQLWXGH��ZKHQ�LQ�IDFW�LW�GLG�QRW�SURYLGH�

WKH�GLVFRXQW�UHSUHVHQWHG���

� ���� ,Q� OLJKW� RI� WKH� KDUP� FDXVHG� E\� WKH� IRUHJRLQJ�� 3ODLQWLII�� RQ� EHKDOI� RI�

KHUVHOI� DQG� WKH� 'DPDJHV� &ODVV�� LV� HQWLWOHG� WR� MXGJPHQW� DJDLQVW� 'HIHQGDQWV� IRU�

UHVWLWXWLRQ��PHDVXUHG�E\��DPRQJ�RWKHU�WKLQJV���D��&RPSOHWH�5HVWLWXWLRQ��SURYLGLQJ�
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3ODLQWLII�DQG�RWKHU�&ODVV�PHPEHUV�WKH�RSSRUWXQLW\�WR�UHVFLQG�WKH�SXUFKDVH��UHWXUQ�WKH�

JRRGV�� DQG� REWDLQ� D� FRPSOHWH� UHIXQG�� DQG�RU� �E�� 7UDQVDFWLRQ� 9DOXH�� DZDUGLQJ�

3ODLQWLII�DQG�WKH�&ODVV�WKH�GLIIHUHQFH�EHWZHHQ�WKH�SURPLVHG�YDOXH�RI�WKH�SXUFKDVHG�

JRRGV� DQG� WKH� UHFHLYHG� YDOXH� RI� WKRVH� JRRGV�� DQG�RU� �F�� 5HVWLWXWLRQDU\�

'LVJRUJHPHQW�� SURYLGLQJ� 3ODLQWLII� DQG� WKH� &ODVV� ZLWK� GLVJRUJHPHQW� RI� WKH� QHW�

SURILWV�UHDOL]HG�WKURXJK�WKH�YLRODWLYH�VDOHV��

� ���� 3ODLQWLII� DOVR� VHHNV� LQMXQFWLYH� UHOLHI� WR� SUHYHQW� WKH� GHFHSWLYH� FRQGXFW�

IURP�FRQWLQXLQJ���3ODLQWLII�KDV�VWDQGLQJ�WR�UHTXHVW�VXFK�UHOLHI�DV�VKH�ZRXOG�SXUFKDVH�

-�&UHZ�SURGXFWV�DJDLQ�LI�WKH�³VDOHV´�SULFHV�ZHUH�QRW�PDUNHWHG�LQ�D�GHFHSWLYH�PDQQHU�

WKDW� LV� OLNHO\� WR� PLVOHDG� FRQVXPHUV� OLNH� KHUVHOI�� � ,W� ZRXOG� EH� YHU\� GLIILFXOW� IRU�

3ODLQWLII�DQG�&ODVV�PHPEHUV�WR�DYRLG�KDUP�E\�VLPSO\�³VKRSSLQJ�HOVHZKHUH´�DV�IDOVH�

GLVFRXQW�VFKHPHV�KDYH�EHFRPH�HSLGHPLF�LQ�&DOLIRUQLD���0DQ\�FRPSDQLHV�VLPLODU�WR�

-�&UHZ�KDYH� EHHQ� FDOOHG� WR� WDVN� IRU� RIIHULQJ� QRQ�H[LVWHQW� GLVFRXQWV�� DV� DFWLRQ� KDV�

EHHQ� WDNHQ� E\� SULYDWH� OLWLJDQWV� DQG� JRYHUQPHQW� DXWKRULWLHV� UHJDUGLQJ� VLPLODU�

SUDFWLFHV�� � ,Q� DGGLWLRQ�� GHFHSWLYH� VDOHV� SUDFWLFHV� VWLIOH� FRPSHWLWLRQ� IURP� KRQHVW�

GLVFRXQWHUV�� DQG� WKXV� FDXVHV� KDUP� WR� FRQVXPHUV� DQG� WKH� JHQHUDO� SXEOLF�� 7KH� RQO\�

PHDQV� WKDW� FDQ� EH� HPSOR\HG� WR� VWRS� WKHVH� SUDFWLFHV� DQG� SURWHFW� WKH� SXEOLF� LV� WKH�

LVVXDQFH�RI�LQMXQFWLYH�UHOLHI��

6(&21'�&/$,0�)25�5(/,()�

9LRODWLRQ�RI�WKH�&DOLIRUQLD�8QIDLU�&RPSHWLWLRQ�/DZ�&DO��%XV��	�3URI��&RGH���

�������et seq.�

�$JDLQVW�$OO�'HIHQGDQWV²8QIDLU�3URQJ��

� ���� 3ODLQWLII�UHDOOHJHV�DQG�LQFRUSRUDWHV�E\�UHIHUHQFH�DOO�SUHYLRXV�DOOHJDWLRQV�

RI�WKLV�&RPSODLQW�DV�LI�WKH\�ZHUH�VHW�IRUWK�LQ�IXOO�KHUHLQ��

� ���� &DOLIRUQLD�%XVLQHVV� DQG�3URIHVVLRQV�&RGH�6HFWLRQ��������et seq. �WKH�

³8&/´��� SURKLELWV� ³DQ\«XQIDLU«EXVLQHVV� DFW� RU� SUDFWLFH�´� $V� VHW� IRUWK� DERYH��

'HIHQGDQWV¶�GHFHLWIXO�FRQGXFW�FRQVWLWXWHV�XQIDLU�EXVLQHVV�DFWV�RU�SUDFWLFHV��
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� ���� 7KH�'HIHQGDQWV¶�FRQGXFW�LV�XQIDLU�XQGHU�WKH�³EDODQFLQJ�WHVW´�DSSOLHG�LQ�

WKLV� &LUFXLW� DQG� LQ� &DOLIRUQLD� FRXUWV�� � 7KH� FRQGXFW� GHFHLYHV� FRQVXPHUV� ZKR� DUH�

VHHNLQJ� WR� VDYH� PRQH\� RQ� SXUFKDVHV� LQ� WKHVH� GLIILFXOW� HFRQRPLF� WLPHV� DQG� LV�

LPPRUDO�� XQHWKLFDO�� RSSUHVVLYH�� XQVFUXSXORXV� DQG� VXEVWDQWLDOO\� LQMXULRXV� WR� WKRVH�

FRQVXPHUV���7KH�XWLOLW\�RI�VXFK�FRQGXFW�LV�QRQ�H[LVWHQW��ZKLOH�WKH�KDUP�WR�WKH�SXEOLF�

DQG� WR� KRQHVW� FRPSHWLWRUV� LV� VXEVWDQWLDO�� 0RUHRYHU�� WKHUH� DUH� QR� FRXQWHUYDLOLQJ�

EHQHILWV�WR�FRQVXPHUV�RU�FRPSHWLWLRQ��DQG�WKH�LQMXU\�LV�RQH�WKDW�FRQVXPHUV�FRXOG�QRW�

KDYH� UHDVRQDEO\�DYRLGHG�� �$� UHDVRQDEOH�FRQVXPHU�ZRXOG�EHOLHYH� WKDW�KH�RU� VKH� LV�

REWDLQLQJ�WKH�SURPLVHG�YDOXH�DW�D�GLVFRXQWHG�SULFH��

� ����� $FFRUGLQJO\�� 'HIHQGDQWV� KDYH� HQJDJHG� LQ� XQIDLU� EXVLQHVV� DFWV� DQG�

SUDFWLFHV� LQ� YLRODWLRQ� RI� WKH�8&/�� � ,Q� OLJKW� RI� WKH� KDUP� FDXVHG� E\� WKH� IRUHJRLQJ��

3ODLQWLII��RQ�EHKDOI�RI�KHUVHOI�DQG�WKH�'DPDJHV�&ODVV��LV�HQWLWOHG�WR�MXGJPHQW�DJDLQVW�

'HIHQGDQWV� IRU� UHVWLWXWLRQ�� PHDVXUHG� E\�� DPRQJ� RWKHU� WKLQJV�� �D�� &RPSOHWH�

5HVWLWXWLRQ��SURYLGLQJ�3ODLQWLII�DQG�RWKHU�&ODVV�PHPEHUV�WKH�RSSRUWXQLW\�WR�UHVFLQG�

WKH� SXUFKDVH�� UHWXUQ� WKH� JRRGV�� DQG� REWDLQ� D� FRPSOHWH� UHIXQG�� DQG�RU� �E��

7UDQVDFWLRQ� 9DOXH�� DZDUGLQJ� 3ODLQWLII� DQG� WKH� &ODVV� WKH� GLIIHUHQFH� EHWZHHQ� WKH�

SURPLVHG� YDOXH� RI� WKH� SXUFKDVHG� JRRGV� DQG� WKH� UHFHLYHG� YDOXH� RI� WKRVH� JRRGV��

DQG�RU� �F��5HVWLWXWLRQDU\�'LVJRUJHPHQW�� SURYLGLQJ� 3ODLQWLII� DQG� WKH� &ODVV� � ZLWK�

GLVJRUJHPHQW�RI�WKH�QHW�SURILWV�UHDOL]HG�WKURXJK�WKH�YLRODWLYH�VDOHV��

� ���� 3XUVXDQW�WR�%XVLQHVV�DQG�3URIHVVLRQV�&RGH�6HFWLRQ��������3ODLQWLII�DQG�

&ODVV�PHPEHUV�VHHN�DQ�RUGHU�UHTXLULQJ�'HIHQGDQWV�WR�LPPHGLDWHO\�FHDVH�VXFK�DFWV�

RI� XQIDLU� EXVLQHVV� SUDFWLFHV� DQG� UHTXLULQJ� 'HIHQGDQWV� WR� FRUUHFW� WKHLU� DFWLRQV���

$FFRUGLQJO\��3ODLQWLII�DOVR�VHHNV� LQMXQFWLYH� UHOLHI� WR�SUHYHQW� WKH�GHFHSWLYH�FRQGXFW�

IURP�FRQWLQXLQJ���3ODLQWLII�KDV�VWDQGLQJ�WR�UHTXHVW�VXFK�UHOLHI�DV�VKH�ZRXOG�SXUFKDVH�

-�&UHZ�SURGXFWV�DJDLQ�LI� WKH�VDOHV�SULFHV�ZHUH�QRW�PDUNHWHG�LQ�D�GHFHSWLYH�PDQQHU�

WKDW� LV� OLNHO\� WR� PLVOHDG� FRQVXPHUV� OLNH� KHUVHOI�� � ,W� ZRXOG� EH� YHU\� GLIILFXOW� IRU�

3ODLQWLII�DQG�&ODVV�PHPEHUV�WR�DYRLG�KDUP�E\�VLPSO\�³VKRSSLQJ�HOVHZKHUH´�DV�IDOVH�

GLVFRXQW�VFKHPHV�KDYH�EHFRPH�HSLGHPLF�LQ�&DOLIRUQLD���0DQ\�FRPSDQLHV�VLPLODU�WR�
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-�&UHZ�KDYH� EHHQ� FDOOHG� WR� WDVN� IRU� RIIHULQJ� QRQ�H[LVWHQW� GLVFRXQWV�� DV� DFWLRQ� KDV�

EHHQ� WDNHQ� E\� SULYDWH� OLWLJDQWV� DQG� JRYHUQPHQW� DXWKRULWLHV� UHJDUGLQJ� VLPLODU�

SUDFWLFHV�� � ,Q� DGGLWLRQ�� GHFHSWLYH� VDOHV� SUDFWLFHV� VWLIOH� FRPSHWLWLRQ� IURP� KRQHVW�

GLVFRXQWHUV�� DQG� WKXV� FDXVHV� KDUP� WR� FRQVXPHUV� DQG� WKH� JHQHUDO� SXEOLF�� 7KH� RQO\�

PHDQV� WKDW� FDQ� EH� HPSOR\HG� WR� VWRS� WKHVH� SUDFWLFHV� DQG� SURWHFW� WKH� SXEOLF� LV� WKH�

LVVXDQFH�RI�LQMXQFWLYH�UHOLHI��

7+,5'�&/$,0�)25�5(/,()�

9LRODWLRQ�RI�WKH�&DOLIRUQLD�8QIDLU�&RPSHWLWLRQ�/DZ�&DO��%XV��	�3URI��&RGH���

�������et seq.�

�$JDLQVW�$OO�'HIHQGDQWV²8QODZIXO�3URQJ��

� ���� 3ODLQWLII�UHDOOHJHV�DQG�LQFRUSRUDWHV�E\�UHIHUHQFH�DOO�SUHYLRXV�DOOHJDWLRQV�

RI�WKLV�&RPSODLQW�DV�LI�WKH\�ZHUH�VHW�IRUWK�LQ�IXOO�KHUHLQ��

� ���� &DOLIRUQLD�%XVLQHVV� DQG�3URIHVVLRQV�&RGH�6HFWLRQ��������et seq. �WKH�

³8&/´��� SURKLELWV� ³DQ\«XQODZIXO«EXVLQHVV� DFW� RU� SUDFWLFH�´�$V� VHW� IRUWK� DERYH��

'HIHQGDQWV¶�GHFHLWIXO�FRQGXFW�FRQVWLWXWHV�DQG�XQIDLU�EXVLQHVV�DFWV�RU�SUDFWLFHV��

� ���� 7KH�'HIHQGDQWV¶�FRQGXFW�LV�XQODZIXO��DV�GHFHLYLQJ�FRQVXPHUV�ZKR�DUH�

VHHNLQJ� WR�VDYH�PRQH\�RQ�SXUFKDVHV�YLRODWHV� WKH�)$/�DQG� WKH�)7&�*XLGHOLQHV��DV�

VHW� IRUWK� DERYH�� DQG� WKH� &RQVXPHU� /HJDO� 5HPHGLHV� $FW�� DV� VHW� IRUWK� infra.� � $�

UHDVRQDEOH�FRQVXPHU�ZRXOG�EHOLHYH�WKDW�KH�RU�VKH�LV�REWDLQLQJ�WKH�SURPLVHG�YDOXH�DW�

D�GLVFRXQWHG�SULFH��

� ����� $FFRUGLQJO\��'HIHQGDQWV�KDYH� WKXV�HQJDJHG� LQ�XQODZIXO�EXVLQHVV�DFWV�

DQG�SUDFWLFHV�LQ�YLRODWLRQ�RI�WKH�8&/���,Q�OLJKW�RI�WKH�KDUP�FDXVHG�E\�WKH�IRUHJRLQJ��

3ODLQWLII��RQ�EHKDOI�RI�KHUVHOI�DQG�WKH�'DPDJHV�&ODVV��LV�HQWLWOHG�WR�MXGJPHQW�DJDLQVW�

'HIHQGDQWV� IRU� UHVWLWXWLRQ�� PHDVXUHG� E\�� DPRQJ� RWKHU� WKLQJV�� �D�� &RPSOHWH�

5HVWLWXWLRQ��SURYLGLQJ�3ODLQWLII�DQG�RWKHU�&ODVV�PHPEHUV�WKH�RSSRUWXQLW\�WR�UHVFLQG�

WKH� SXUFKDVH�� UHWXUQ� WKH� JRRGV�� DQG� REWDLQ� D� FRPSOHWH� UHIXQG�� DQG�RU� �E��

7UDQVDFWLRQ� 9DOXH�� DZDUGLQJ� 3ODLQWLII� DQG� WKH� &ODVV� WKH� GLIIHUHQFH� EHWZHHQ� WKH�

SURPLVHG� YDOXH� RI� WKH� SXUFKDVHG� JRRGV� DQG� WKH� UHFHLYHG� YDOXH� RI� WKRVH� JRRGV��
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DQG�RU� �F��5HVWLWXWLRQDU\�'LVJRUJHPHQW�� SURYLGLQJ� 3ODLQWLII� DQG� WKH� &ODVV� � ZLWK�

GLVJRUJHPHQW�RI�WKH�QHW�SURILWV�UHDOL]HG�WKURXJK�WKH�YLRODWLYH�VDOHV��

� ���� 3XUVXDQW�WR�%XVLQHVV�DQG�3URIHVVLRQV�&RGH�6HFWLRQ��������3ODLQWLII�DQG�

&ODVV�PHPEHUV�VHHN�DQ�RUGHU�UHTXLULQJ�'HIHQGDQWV�WR�LPPHGLDWHO\�FHDVH�VXFK�DFWV�

RI� XQIDLU� EXVLQHVV� SUDFWLFHV� DQG� UHTXLULQJ� 'HIHQGDQWV� WR� FRUUHFW� WKHLU� DFWLRQV���

$FFRUGLQJO\��3ODLQWLII�DOVR�VHHNV� LQMXQFWLYH� UHOLHI� WR�SUHYHQW� WKH�GHFHSWLYH�FRQGXFW�

IURP�FRQWLQXLQJ���3ODLQWLII�KDV�VWDQGLQJ�WR�UHTXHVW�VXFK�UHOLHI�DV�VKH�ZRXOG�SXUFKDVH�

-�&UHZ�SURGXFWV�DJDLQ�LI� WKH�VDOHV�SULFHV�ZHUH�QRW�PDUNHWHG�LQ�D�GHFHSWLYH�PDQQHU�

WKDW� LV� OLNHO\� WR� PLVOHDG� FRQVXPHUV� OLNH� KHUVHOI�� � ,W� ZRXOG� EH� YHU\� GLIILFXOW� IRU�

3ODLQWLII�DQG�&ODVV�PHPEHUV�WR�DYRLG�KDUP�E\�VLPSO\�³VKRSSLQJ�HOVHZKHUH´�DV�IDOVH�

GLVFRXQW�VFKHPHV�KDYH�EHFRPH�HSLGHPLF�LQ�&DOLIRUQLD���0DQ\�FRPSDQLHV�VLPLODU�WR�

-�&UHZ�KDYH� EHHQ� FDOOHG� WR� WDVN� IRU� RIIHULQJ� QRQ�H[LVWHQW� GLVFRXQWV�� DV� DFWLRQ� KDV�

EHHQ� WDNHQ� E\� SULYDWH� OLWLJDQWV� DQG� JRYHUQPHQW� DXWKRULWLHV� UHJDUGLQJ� VLPLODU�

SUDFWLFHV�� � ,Q� DGGLWLRQ�� GHFHSWLYH� VDOHV� SUDFWLFHV� VWLIOH� FRPSHWLWLRQ� IURP� KRQHVW�

GLVFRXQWHUV�� DQG� WKXV� FDXVHV� KDUP� WR� FRQVXPHUV� DQG� WKH� JHQHUDO� SXEOLF�� 7KH� RQO\�

PHDQV� WKDW� FDQ� EH� HPSOR\HG� WR� VWRS� WKHVH� SUDFWLFHV� DQG� SURWHFW� WKH� SXEOLF� LV� WKH�

LVVXDQFH�RI�LQMXQFWLYH�UHOLHI��

�� � � � )2857+�&/$,0�)25�5(/,()�

9LRODWLRQ�RI�WKH�&DOLIRUQLD�&RQVXPHUV�/HJDO�5HPHGLHV�$FW�

&DO��&LY��&RGH���������et. seq. 

�$JDLQVW�$OO�'HIHQGDQWV��

� ���� 7KLV� FDXVH� RI� DFWLRQ� LV� EURXJKW� SXUVXDQW� WR� WKH� &RQVXPHU� /HJDO�

5HPHGLHV� $FW�� &DOLIRUQLD� &LYLO� &RGH� �� ������ et seq. �WKH� ³&/5$´��� � 3ODLQWLII�

UHDOOHJHV�DQG�LQFRUSRUDWHV�E\�UHIHUHQFH�DOO�SUHYLRXV�DOOHJDWLRQV�RI�WKH�&RPSODLQW�DV�

LI�WKH\�ZHUH�VHW�IRUWK�LQ�IXOO�KHUHLQ��H[FHSW�WKDW�IRU�WKLV�FODLP�3ODLQWLII�GLVFODLPV�DQ\�

DOOHJDWLRQV�WKDW�PD\�EH�FRQVWUXHG�DV�DVVHUWLQJ�WKDW�'HIHQGDQWV�FRPPLWWHG�D�IUDXG�RU�

DFWHG�ZLWK� IUDXGXOHQW� LQWHQW�� �3ODLQWLII�KDV�GXO\�VHUYHG�'HIHQGDQWV�ZLWK�D�'HPDQG�

/HWWHU� GDWHG�0D\� ���� ������ DQG� DWWDFKHG� KHUHWR� DV�([K��&�� � 6XFK�'HPDQG�/HWWHU�
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FRQVWLWXWHV� VXIILFLHQW� SUH�VXLW� GHPDQG� DV� UHTXLUHG� E\� WKH� &/5$�� ZKLFK� UHTXLUHV�

GHOLYHU\�RI�VXFK�D�OHWWHU�SULRU�WR�DVVHUWLQJ�DQ\�FODLP�XQGHU�WKH�&/5$�IRU�GDPDJHV��

3ODLQWLII�KDV�ILOHG�KHUHZLWK��DV�RUGHUHG�E\�WKH�&RXUW��3URRI�RI�6HUYLFH�RI�WKH�'HPDQG�

/HWWHU�� �$V� VHW� IRUWK� LQ� WKDW�'HPDQG�/HWWHU�� WKLV�&RXQW� LV� EURXJKW� RQ� WKH� EDVLV� RI�

QHJOLJHQW�PLVUHSUHVHQWDWLRQ���

� ���� 7KH�&/5$�KDV�DGRSWHG�D�FRPSUHKHQVLYH�VWDWXWRU\�VFKHPH�SURKLELWLQJ�

YDULRXV�GHFHSWLYH�SUDFWLFHV�LQ�FRQQHFWLRQ�ZLWK�WKH�FRQGXFW�RI�D�EXVLQHVV�SURYLGLQJ�

JRRGV�� SURSHUW\�� RU� VHUYLFHV� WR� FRQVXPHUV� SULPDULO\� IRU� SHUVRQDO�� IDPLO\�� RU�

KRXVHKROG� SXUSRVHV�� � 7KH� VHOI�GHFODUHG� SXUSRVHV� RI� WKH� &/5$� DUH� WR� SURWHFW�

FRQVXPHUV�DJDLQVW�XQIDLU�DQG�GHFHSWLYH�EXVLQHVV�SUDFWLFHV�DQG� WR�SURYLGH�HIILFLHQW�

DQG�HFRQRPLFDO�SURFHGXUHV�WR�VHFXUH�VXFK�SURWHFWLRQ��

� ���� (DFK� 'HIHQGDQW� LV� D� ³SHUVRQ´� DV� GHILQHG� E\� &LYLO� &RGH� 6HFWLRQ�

�����F���EHFDXVH�HDFK�'HIHQGDQW�LV�D�FRUSRUDWLRQ�DV�VHW�IRUWK�DERYH��

� ���� 3ODLQWLII� DQG�&ODVV�0HPEHUV� DUH� ³FRQVXPHUV�´�ZLWKLQ� WKH�PHDQLQJ� RI�

&LYLO�&RGH�6HFWLRQ������G���EHFDXVH�WKH\�DUH�LQGLYLGXDOV�ZKR�SXUFKDVHG�WKH�LWHPV�

IRU�SHUVRQDO�DQG�RU�KRXVHKROG�XVH��

� ���� 'HIHQGDQWV¶� LWHPV�DUH�³JRRGV´�ZLWKLQ� WKH�PHDQLQJ�RI�&DOLIRUQLD�&LYLO�

&RGH� 6HFWLRQ� �����D��� LQ� WKDW� WKH\� DUH� WDQJLEOH� SURGXFWV� ERXJKW� E\� 3ODLQWLII� DQG�

&ODVV�0HPEHUV�IRU�SHUVRQDO��IDPLO\��DQG�RU�KRXVHKROG�XVH���

� ���� 'HIHQGDQWV¶�RIIHU�RI�WKHLU�LWHPV�IRU�VDOH�YLD�WKH�ZHEVLWH�ZDV�³LQWHQGHG�

WR�UHVXOW�RU�ZKLFK�UHVXOW>HG@�LQ�WKH�VDOH´�RI�JRRGV�WR�FRQVXPHUV�ZLWKLQ�WKH�PHDQLQJ�

RI�&LYLO�&RGH�6HFWLRQV������H��DQG������D���

� ���� 3ODLQWLII�KDV�VWDQGLQJ�WR�SXUVXH�WKLV�FODLP�DV�VKH�KDV�VXIIHUHG�LQMXU\�LQ�

IDFW� DV� D� UHVXOW� RI� 'HIHQGDQWV¶� DFWLRQV� DV� VHW� IRUWK� KHUHLQ�� � 6SHFLILFDOO\�� 3ODLQWLII�

SXUFKDVHG� LWHPV� IURP� WKH� )DFWRU\� :HEVLWH�� DQG� IDLOHG� WR� UHFHLYH� WKH� YDOXH� DQG�

GLVFRXQW�UHSUHVHQWHG���+DG�'HIHQGDQWV�QRW�PLVUHSUHVHQWHG�DOO�WKH�WHUPV�RI�WKH�VDOH�DV�

DOOHJHG�KHUHLQ��3ODLQWLII�ZRXOG�QRW�KDYH�SXUFKDVHG�WKH�LWHPV��ZRXOG�KDYH�SXUFKDVHG�

OHVV�RI�WKH�LWHPV�RU�ZRXOG�KDYH�SXUFKDVHG�LWHPV�HOVHZKHUH�� �
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� ���� 6HFWLRQ�������D������SURKLELWV�WKH�FRQGXFW�DOOHJHG�KHUHLQ���

� ���� 6HFWLRQ������D������RI�WKH�&/5$�SURKLELWV�DQ\RQH�IURP�³PDNLQJ�IDOVH�

RU� PLVOHDGLQJ� IDOVH� RU� PLVOHDGLQJ� VWDWHPHQWV� RI� IDFW� FRQFHUQLQJ� UHDVRQV� IRU��

existence of,�or amounts of�SULFH�UHGXFWLRQV�´�

� ���� 3ODLQWLII�DQG�WKH�FODVV�PHPEHUV�KDYH�VXIIHUHG�OHJDO�LQMXU\�DQG�GDPDJHV�

E\�EHLQJ�GHFHLYHG�ZKHQ�SXUFKDVLQJ� IURP� WKH�)DFWRU\�:HEVLWH�DV� VHW� IRUWK�DERYH���

'DPDJHV� XQGHU� WKH� &/5$� DUH� EURDGO\� FRQVWUXHG��� )LQDOO\�� 3ODLQWLII� DQG� WKH�

'DPDJHV�&ODVV�VKH�UHSUHVHQWV�LV�HQWLWOHG�WR�UHVWLWXWLRQDU\�UHOLHI�PHDVXUHG�E\��DPRQJ�

RWKHU� WKLQJV�� �D�� &RPSOHWH� 5HVWLWXWLRQ�� SURYLGLQJ� 3ODLQWLII� DQG� RWKHU� &ODVV�

PHPEHUV� WKH� RSSRUWXQLW\� WR� UHVFLQG� WKH� SXUFKDVH�� UHWXUQ� WKH� JRRGV�� DQG� REWDLQ� D�

FRPSOHWH� UHIXQG�� DQG�RU� �E��7UDQVDFWLRQ�9DOXH�� DZDUGLQJ�3ODLQWLII� DQG� WKH�&ODVV�

WKH�GLIIHUHQFH�EHWZHHQ�WKH�SURPLVHG�YDOXH�RI�WKH�SXUFKDVHG�JRRGV�DQG�WKH�UHFHLYHG�

YDOXH�RI�WKRVH�JRRGV��DQG�RU��F��5HVWLWXWLRQDU\�'LVJRUJHPHQW��SURYLGLQJ�3ODLQWLII�

DQG� WKH�&ODVV� �ZLWK� GLVJRUJHPHQW� RI� WKH� QHW� SURILWV� UHDOL]HG� WKURXJK� WKH� YLRODWLYH�

VDOHV�� �)LQDOO\��3ODLQWLII�PD\�VHHN�DFWXDO�GDPDJHV� WR�WKH�H[WHQW�VKH�ZDV�LQGXFHG�WR�

SD\�SULFHV�LQ�H[FHVV�RI�SUHYDLOLQJ�PDUNHW�SULFHV��

'(0$1'�)25�-85<�75,$/�

3ODLQWLII�GHPDQGV�D�WULDO�E\�MXU\��

5(48(67�)25�5(/,()�

� :+(5()25(��3ODLQWLII�UHTXHVWV�UHOLHI�SURYLGLQJ�WKDW���

� ��� WKLV�DFWLRQ�EH�FHUWLILHG�DV�D�FODVV�DFWLRQ��WKDW�3ODLQWLII�EH�GHVLJQDWHG�WKH�

FODVV�UHSUHVHQWDWLYH��DQG�WKDW�KHU�FRXQVHO�EH�DSSRLQWHG�DV�FODVV�FRXQVHO��

��� WKH�'HIHQGDQWV¶� FRQGXFW� EH� GHFODUHG� YLRODWLYH� RI� WKH�)$/��8&/�� DQG�

&/5$� DV� DOOHJHG�� WKDW� 3ODLQWLII� DQG� WKH� 'DPDJHV� &ODVV� EH� DZDUGHG� GXH�

UHVWLWXWLRQ�XQGHU� WKH�)$/��8&/�DQG�&/5$��DQG�GDPDJHV�XQGHU� WKH�&/5$��

DQG�WKDW�D�IXUWKHU�DZDUG�EH�PDGH�RI�SUH�MXGJPHQW�LQWHUHVW�DV�DSSURSULDWH��

��� �'HIHQGDQWV� EH� HQMRLQHG� IURP� HIIHFWLQJ� DQ\� IXUWKHU� YLRODWLRQV� RI� WKH�

ODZ��
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��� 3ODLQWLII� EH� DZDUGHG� DWWRUQH\V¶� IHHV� DQG� UHLPEXUVHPHQW� RI� DOO� FRVWV�

LQFXUUHG� LQ� WKH� SURVHFXWLRQ� RI� WKLV� DFWLRQ� XQGHU� &RGH� RI� &LYLO� 3URFHGXUH�

VHFWLRQ� ������� DV�� �D�� WKLV� OLWLJDWLRQ� LV� DLPHG� DW� HQIRUFLQJ� LPSRUWDQW� ULJKWV�

DIIHFWLQJ�WKH�SXEOLF�LQWHUHVW���E��LW�VHHNV�WR�FRQIHU�D�VLJQLILFDQW�EHQHILW�RQ�WKH�

JHQHUDO�SXEOLF�RU�D�ODUJH�FODVV�RI�SHUVRQV��DQG��F��WKH�QHFHVVLW\�DQG�ILQDQFLDO�

EXUGHQ�RI�SULYDWH�HQIRUFHPHQW�LV�VXFK�DV�WR�PDNH�WKH�DZDUG�DSSURSULDWH��DQG�

� ��� VXFK�RWKHU�UHOLHI�DV�WKLV�&RXUW�GHHPV�MXVW�DQG�SURSHU��

�
'DWHG����0D\����������
�
� � � � � � /$:�2)),&(6�2)�'$9,'�1��/$.(�
�
�

%\���V��David N. Lake�
'DYLG�1��/DNH�

�
� � � � � � /DXUHQFH�'��3DVNRZLW]�

7+(�3$6.2:,7=�/$:�),50�3�&��
� � � � � � ����(DVW���VW�6WUHHW��6XLWH�����
� � � � � � 1HZ�<RUN��1<�������
� � � � � � �������������
� � � � � � OSDVNRZLW]#SDVNODZ�FRP�
�
� � � � � � � � DQG�
� � � � � � �

5R\�/��-DFREV�
� � � � � � 52<�-$&2%6�	�$662&,$7(6�
� � � � � � ����/H[LQJWRQ�$YHQXH��6XLWH������
� � � � � � 1HZ�<RUN��1<�������
� � � � � � �������������
� � � � � � UMDFREV#MDFREVFODVVODZ�FRP�
�
� � � � � � Attorneys for Plaintiff 
�
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