
al 

r, . 

7 

130NN111"I',1"A11l14(JlA1+1, PItIlaI1MAN 
&13A1,IN'I" !',C, 
1'atricia N, ~i vcrg~~rr ((;A S1:1l~ 21):3111  ~`  ~:.W 
~vlanf'rccl l), Mucckc ~t;A tiffN 122M4Y,4))  ~~ ~~ ~  r LO) 690 W. J3roaclw~ly. Stiitc 900 
5un MLlyo, tx:'aliforniu 92 101  JUL 3 12011 nqyvrr%uhC"u~ hf'I h.cc~rrr 
mmucck;ht`Ib.cum  'inMP'o M, K114, ( 'rltlYl ft!NU~~YA, t'elcnhc~r)c: (6 19) 798-4 5')3  MArurr LiyrinTr (H)PARrtru ~;~~ r,t~°, 

.01+, J, !'1411, Mnpniy 

Attorneys fc'r illaintif'f 

StJI'I::RIOrl C;t)lJlt'r 0F '!`EIF; 51'A~i'l; ~~1~ ~'Al.~li~)iaNfA 
COIJN'I'Y 017 MA1ttN 

V'IVIAN 1306C)ANiC, t")n I~chalf'~~I' 
1lcrsrlf'and Al) ~)thcr:; Similarly 
Situated. 

Nlaintif'f; 

V. 

!'14:ILOSOPWY, INC. an  Ariic,n;a 
com any, YHHI L05t~131-1 Y 
ML;~7ANlNL t;CJ.RI', a !)claware 
corpc~ration, and CO'T"~f,1NC;., a 
pel•aware campany, 

17efcndants.  

(;~r ~` N~r,~/ *4"',  ~~ 70277;3 
CI,ASti At`"1'1ON COMI'I,AIN'I` 
IrOIt: 

Vlt)I,,A'L'ION OF TI I1; UNI"AIIt 
coMI'I;'!'1'1'1ON I.,Aw Burlincsrr :.twJ 
1'rufctrsiuns Cucic; # 17260 el 

22 

23 

24 

25 

2<) 

27 

28 

-I- 
~;I.:ASS AC'I'I~N C()MPI,AIN"I' 

Case 3:17-cv-05094-KAW   Document 1-1   Filed 08/31/17   Page 2 of 39



9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Plaintiff Vivian Bogdanic brings this action on behalf of herself and all 

others similarly situated against Defendants Philosophy, Inc., Philosophy 

Mezzanine Corp., and Coty, Inc. and states: 

NATURE OF ACTION 

1. Defendants manufacture, market, sell and distribute several skin care 

creams in their Philosophy "ultimate miracle worker" line. Four of the products are: 

ultimate miracle worker eye multi-rejuvenating eye cream, ultimate miracle worker 

multi-rejuvenating cream, ultimate miracle worker multi-rejuvenating lightweight 

emulsion, and ultimate miracle worker night multi-rejuvenating nighttime serum- 

in-cream (collectively, "Ultimate Miracle Worker Products" or the "Products").' 

The Products are sold online and in major mass retail outlets such as Sephora, Ulta, 

Nordstrom, and Macy's. 

2. The Products are marketed as drugs. Drugs are held to a higher 

standard than cosmetics, requiring pre-approval from the FDA and their represented 

benefits usually must be supported by randomized, placebo controlled, double-blind 

clinical trials. Further, the label claims, including represented product benefits, 

must be truthful and not misleading. Defendants have been selling and marketing 

the Products unlawfully as drugs, without monographs for the Products' active 

ingredients, without subjecting the Products to the FDA New Drug Application 

process, and without pre-approval from the FDA. 

3. On the front of each and every Ultimate Miracle Worker Product 

package, where consumers cannot miss it, Defendants represent that the Products 

are "multi-rejuvenating". Defendants affirmatively represent on every Product 

package that the Products work "from the inside out" to "help your skin rebuild its 

natural collagen" and help your skin "naturally rejuvenate itself '. The ultimate 

' Plaintiff reserves the right to add additional products upon completion of 
discovery. 

-2- 
CLASS ACTION COMPLAINT 
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miracle worker multi-rejuvenating cream and ultimate miracle worker multi-

rejuvenating lightweight emulsion packages further represent that the products 

contain "dermatologically proven skin rejuvenators." And, the ultimate miracle 

worker night multi-rejuvenating nighttime serum-in-cream also represents it is 

proven to improve "skin regeneration and epidermal repair while helping skin 

rebuild its natural collagen and rejuvenate its appearance layer by layer" 

(collectively, the "rejuvenation, regeneration, repair and collagen rebuilding 

representations" or "unlawful representations"). The rejuvenation, regeneration, 

repair and collagen rebuilding representations are drug claims. 

4.  As more fully set forth below, Plaintiff brings this action on behalf of 

herself and other similarly situated California consumers who have purchased the 

Products under the "unlawful" prong of the UCL. By means of the rejuvenation, 

regeneration, repair and collagen rebuilding representations, the Products claim to 

affect the structure of skin making them a drug. By selling the Ultimate Miracle 

Worker Products without monographs for the Products' active ingredients and 

without submitting New Drug Applications to the FDA and obtaining FDA 

approval to sell these drugs, Defendants have been selling and marketing the 

Products "unlawfully". 

5.  As more fully set forth below, Plaintiff also brings this action on 

behalf of herself and other similarly situated California consumers who have 

purchased the Ultimate Miracle Worker Products under the "fraudulent" prong of 

the UCL. Defendants sell the Products with the unlawful rejuvenation, regeneration, 

repair and collagen rebuilding representations on each and every Product package, 

where they cannot be missed by consumers. Consumers comparing the Products 

with other Philosophy or competitor products without the unlawful representations 

but otherwise comparable to the Ultimate Miracle Worker Products are likely to be 

misled into believing that the Ultimate Miracle Worker Products are of higher 
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1 quality and/or provide superior skin benefits than lower priced competitors' 

 

2  products or lower . priced Philosophy skin care creams without the unlawful 
3 representations. Plaintiff seeks to halt the dissemination of these misleading and 

 

4 
 

deceptive advertising messages, correct the misleading perception they have created 

 

5 
 

in the minds of consumers, and obtain redress for those who have purchased the 

 

6 
 

Products. Plaintiff and Class members paid a substantial (approximately $6.50-$64 
7 per ounce) price premium for the Ultimate Miracle Worker Products with the 
8I rejuvenation, regeneration, repair and collagen rebuilding representations over other 
9 comparable Philosophy and competitor products that do not make unlawful drug 

10! claims. For example, Defendants offer a non-ultimate miracle worker Philosophy 

 

11 
 

"renewed hope in a jar eye" product that retails for approximately $102 per ounce 

 

12  and Origins brand "Eye Doctor" retails for approximately $76 per ounce compared 
13 to the ultimate miracle worker eye multi-rejuvenating eye cream that retails for 
14 $140 per ounce. Similarly, Origins brand "GinZing Energy-boosting moisturizer" 

 

15  retails for approximately $16 per ounce, its "High Potency Night-A-Mins Mineral- 
16 enriched renewal cream" retails for approximately $25 per ounce, and its "Dr. 
17 Andrew Weil for Origins Mega-Bright SPF 30 Skin Tone Correcting Oil-Free 
18 Moisturizer" retails for approximately $31 per ounce compared to the Ultimate 

 

19 
 

Miracle Worker Products that retail between $37.50 to $50 per ounce depending on 
20 the particular product. These other non-ultimate miracle worker Philosophy and 
21 competitor products share several common main ingredients with the Ultimate 
22 Miracle Worker Products and are sold at the same retail establishments right next 
23 to, or in close proximity to each other. And, when consumers look at the Ultimate 
24 Miracle Worker Products online, the above identified non-ultimate miracle worker 
25 philosophy and Origins products are listed as "similar products." Based on 

 

26  violations of California's unfair competition laws (detailed below), Plaintiff seeks 

 

27  injunctive and monetary relief for consumers who purchased the Products. 
28 
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1 
 

JURISDICTION AND VENUE 

 

2 
 

6.  This Court has jurisdiction over Defendants and the claims set forth 

 

3 
 

below pursuant to Code of Civil Procedure §410.10 and the California Constitution, 

 

4 
 

Articl VI § 10 because this case is a cause not given by statute to other trial courts. 

 

5 
 

7.  This Court has personal jurisdiction over Defendants because 
6 Defendants are authorized to conduct and do conduct business in California, 
7 including Marin County. Defendants have marketed, promoted, distributed, and 
8 sold Ultimate Miracle Worker Products in Marin County, causing Defendants to 

 

9 
 

incur both obligations and liabilities in Marin County. 

 

10 
 

8.  The amount in controversy does not exceed $74,999.00 with respect to 
11 Plaintiff's claim and the Class members' claims as a whole do not exceed the 

 

12 
 

jurisdictional limit of $5,000,000 for purposes of establishing diversity jurisdiction 
13 I pursuant to the Class Action Fairness Act. More than two thirds of the members of 
14 the Class currently reside in California. The amount in controversy requirement 
15 i  exceeds the jurisdiction minimum of this Court. 
16' 
 

9.  Venue is proper in Marin County because Defendants systematically 

 

17  and continuously transact business in Marin County, California and the transactions 

 

18  with Plaintiff took place in Marin County. 

 

19 
 

PARTIES 

 

20 
 

10. Plaintiff Vivian Bogdanic is a resident of Corte Madera, California. 

 

21 
 

On approximately July 1, 2017, Plaintiff purchased ultimate miracle worker multi- 

 

22  rejuvenating lightweight emulsion from a Sephora store in Novato, California. She 
23 paid approximately $75.00 for the Product. Plaintiff Bogdanic read the Product 
24 package and relied on Defendants' rejuvenation, regeneration, repair and collagen 
25 rebuilding representations when she purchased the Products and she selected the 

 

26 
 

Product instead of less expensive other Philosophy or competitor products based on 

 

27 
 

the representations that the Product is "multi-rejuvenating", that it works "from the 
28 

Case 3:17-cv-05094-KAW   Document 1-1   Filed 08/31/17   Page 6 of 39



1 inside out" to "help your skin rebuild its natural collagen" and help your skin 
2 "naturally rejuvenate itself', and that it contains "dermatologically proven skin 
3 rejuvenators." Plaintiff would not have purchased the Product but for the 

 

4  rejuvenation, regeneration, repair and collagen rebuilding representations. She paid 

 

5  a substantial premium for the Product. Had Plaintiff known that the rejuvenation, 
6I regeneration, repair and collagen rebuilding representations were unapproved drug 
7 claims such that the Product was being sold illegally, that no evidence of the 
8 Product's effectiveness or safety had been presented to the FDA, and that the 

 

9 
 

Product was not found by the FDA to be safe or to actually provide the represented 
10 rejuvenation, regeneration, repair, and collagen benefits as required by law, 

 

11  Plaintiff would not have purchased the Product and certainly would not have paid a 

 

12  premium price for it. As a result, Plaintiff suffered injury in fact and lost money. 

 

13 
 

11. Defendant Philosophy, Inc. is an Arizona company with its principal 

 

14  place of business in Phoenix, Arizona. Philosophy, Inc. manufactures, distributes, 
15 markets and sells the Ultimate Miracle Worker Products and created the 
16 rejuvenation, regeneration, repair and collagen rebuilding representations, which it 

 

17  caused to be disseminated to consumers in California. 

 

18 
 

12. Defendant Philosophy Mezzanine Corp. is a Delaware corporation. 
19 Philosophy Mezzanine Corp. manufactures, distributes, markets and sells the 
20 Ultimate Miracle Worker Products and created the rejuvenation, regeneration, 
21 repair and collagen rebuilding representations, which it caused to be disseminated 

 

22  to consumers in California. 

 

23 
 

13. Defendant Coty, Inc. is a Delaware company with its principal place of 
24 business in New York City, New York. Coty, Inc. manufactures, distributes, 

 

25  markets and sells the Ultimate Miracle Worker Products under its Philosophy brand 
26 with the rejuvenation, regeneration, repair and collagen rebuilding representations, 

 

27  which it caused to be disseminated to consumers in California. 
28 
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FACTUAL ALLEGATIONS 

14. Defendants' rejuvenation, regeneration, repair and collagen rebuilding 

representations appear prominently and conspicuously on each Product package as 

follows: 

The front of each package represents the Products are "multi-rejuvenating". 

(front of 2 ounce ultimate miracle worker multi-rejuvenating cream, 0.5 ounce 

ultimate miracle worker eye multi-rejuvenating eye cream, 1.5 ounce ultimate 

miracle worker multi-rejuvenating lightweight emulsion, and 1.7 ounce ultimate 

miracle worker night multi-rejuvenating nighttime serum-in-cream, respectively). 
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The side panels all represent that the Products work "from the inside out" to 

"help your skin rebuild its natural collagen". 

(side #1 of ultimate miracle worker multi-rejuvenating cream, ultimate miracle 

worker eye multi-rejuvenating eye cream, ultimate miracle worker multi- 

rejuvenating lightweight emulsion, and ultimate miracle worker night multi- 

rejuvenating nighttime serum-in-cream, respectively). 
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The side panels also all represent that the Products help your skin "naturally 

rejuvenate itself'. 

(side #2 of ultimate miracle worker multi-rejuvenating cream (also representing 

contains "dermatologically proven skin rejuvenators"), ultimate miracle worker eye 

multi-rejuvenating eye cream, ultimate miracle worker multi-rejuvenating 

lightweight emulsion (also representing contains "dermatologically proven skin 

rejuvenators"), and ultimate miracle worker night multi-rejuvenating nighttime 

serum-in-cream (also representing proven to improve "skin regeneration and 

epidermal repair while helping skin rebuild its natural collagen and rejuvenate its 

appearance layer by layer"), respectively). 

Copies of representative labels are attached hereto as Exhibit A. 
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15. An over-the-counter skin cream can be a drug, a cosmetic, or a 
2  combination of both. 21 U.S.C. §359 (the categories of "drug" and "cosmetic" are 
3 

4 
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9 II  
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11 I  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

not mutually exclusive). 

16.. The federal Food, Drug, and Cosmetics Act ("FDCA") (21 U.S.C. 

§§301, et. seq.) defines cosmetics as "articles intended to be rubbed, poured, 

sprinkled, or sprayed on, introduced into, or otherwise applied to the human body ... 

for cleansing, beautifying, promoting attractiveness, or altering the appearance." 21 

U.S.C. §321(i). The Ultimate Miracle Worker Products are cosmetics. 

17. Whether a cosmetic is also a drug depends on its "intended use." 21 

U.S.C. § 321(g)(1)(A)-(C). A cosmetic is also a drug if it is "intended to affect the 

structure or any function of the body of man". 21 U.S.C. § 321(g)(1). 

18. California's Sherman Food, Drug, and Cosmetic Law ("Sherman 

FD&C") (California's Health & Safety Code §§109875, et. seq.) parallels the 

FDCA in material part and adopts all nonprescription drug regulations. 

19. Like the FDCA, the Sherman FD&C defines a drug as "Any article 

other than food, that is used or intended to affect the structure or any function of the 

body of human beings." Cal. Health & Safety Code § 109925(c). 

20. Since at least 2012, and repeatedly thereafter, and as recently as 

October 18, 2016, the FDA has made clear that any representation that a product 

will increase the skin's collagen — such as the Ultimate Miracle Worker Products' 

promise to rebuild the skin's natural collagen — is a drug claim. In its industry 

publications, the FDA explains that products "intended to affect the structure or 

function of the body, such as the skin are drugs ... even if they affect the 

appearance. So, if a product is intended, for example, to remove wrinkles or 

increase the skin's production of collagen, it's a drug or a medical device." 

Wrinkle Treatments and Other Anti-aging Products, available at 

http ://www. fda. gov/Cosmetic  s/ProductsIngredients/Products/ucm3 8 8 826. htm 
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1  (emphasis added). And, consistent with its position that collagen production claims 
2 are drug claims, the FDA has sent numerous warning letters to product 
3 manufacturers making such claims without FDA approval or pursuant to an 

 

4  established monograph. See, e.g., FDA's October 18, 2016 letter to PhytoCeuticals, 

 

5 
 
I Inc.,  available  at 

 

6  www.fda.gov/ICECUEnforcementActions/WarningLetters/2016/ucm52593  8.htm 
7 (representations that products "assists in" and "facilitates" the "formation of 
8 collagen" and "collagen production" indicate that products are drugs); FDA's 
9 September 20, 2016 letter to Face Naturals, available at 

 

10  www. fda.gov/ICECUEnforcementActions/WarningLetters/2016/ucm525667.htm  

 

11 
 

(representation that product "boosts collagen production" indicate that product is a 
12 drug); FDA's August 29, 2016 letter to ZO Skin Health Group, LLC, available at 
13 www.fda.gov/ICECUEnforcementActions/WarningLetters/2016/ucm521019.htm  
14 (representation that product "Stimulates ... collagen production..." indicates that 
15 product is a drug); FDA's August 1, 2016 letter to Tata's Natural Alchemy, LLC, 

 

16  available  at 

 

17  www. fda. gov/ICECl/EnforcementActions/WarningLetters/2016/ucm521011.htm  

 

18 
 

(representation that product "Stimulates healthy collagen production" indicates that 
19 product is a drug); FDA's July 22, 2016 letter to Peter Thomas Roth Labs, LLC, 

 

20  available  at 

 

21  www. fda. gov/ICECl/EnforcementActions/W  arningLetters/2016/ucm 5 04411. htm 

 

22 
 

(representations that product "mimics body's own mechanism to produce collagen" 

 

23  and "promote[s] collagen production" indicate that product is a drug); FDA's July 
24 21, 2016 letter to La Bella Figura, LLC, available at 

 

25  www. fda. gov/ICECl/Enforc  ementActions/W arningLetters/2016/ucm 518 518 . htm 
26 (representations that products "help rebuild collagen", and "[S]timulate new 
27 collagen growth" indicate that products are drugs); FDA's July 20, 2016 letter to 
28 
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Finally  Pure,  LLC,  available  at 

2  www. fda. gov/ICECl/EnforcementActions/WarningLetters/2016/ucm515125  .htm 

3  (representation that product "Aids in stimulating collagen production" indicates that 
4 product is a drug); FDA's July 19, 2016 letter to Sevani Botanica, available at 

5  www. fda. gov/ICECl/EnforcementActions/WarningLetters/2016/ucm513404.htm  

6 (representation that product "encourages collagen production" indicates that 
7 product is a drug"); FDA's July 18, 2016 letter to Michael Todd True Organics 
8 LLC,  available  at 

9 www.fda.gov/ICECUEnforcementActions/WarningLetters/2016/ucm516160.htm  

10, (representation that products "stimulate collagen production" indicate that products 
11  are drugs); FDA's July 15, 2016 letter to Annmarie Gianni Skin Care, available at 

12 www.fda.gov/ICECUEnforcementActions/WarningLetters/2016/ucm512070.htm  
13 (representation that product provides a"new way for your skin to build collagen" 
14 indicates that product is a drug); FDA's December 3, 2015 letter to Dr. Brandt 
15 Skincare,  available  at 

16 www.fda.gov/ICECl/EnforcementActions/WarningLetters/2015/ucm476560.htm  
17  (representation that product "[b]oosts collagen production" indicates that product is 
18 a drug); FDA's May 22, 2015 letter to Pharmagel International, available at 

19 www.fda.gov/ICECl/EnforcementActions/WarningLetters/2015/ucm453709.htm  
20 (representation that the product "[S]timulates collagen production" indicates that 
21 the product is a drug); FDA's March 25, 2015 letter to Skin Authority, LLC, 

22 available  at 

23 www.fda.gov/ICECUEnforcementActions/WarningLetters/2015/ucm440960.htm  

24  (representation that product will "help stimulate collagen" indicates that product is 
25 a drug); FDA's October 5, 2012 Warning Letter to Avon Products, Inc., available 

26 at 

27  http ://www. fda. gov/ICECl/EnforcementActions/WarningLetters/2012/ucm32373  8. 
28 
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1 
 

htm (representation that product will help to "rebuild[] collagen" indicates that the 

2  product is a drug); FDA's October 5, 20121etter to Bioque Technologies, available 

3 at www.fda.gov/ICECl/EnforcementActions/WarningLetters/2012/ucm323767.htm  

4 (representation that product will "stimulate production of collagen" indicates that 
5 the product is a drug); FDA's September 21, 2012 letter to Andes Natural Skin 
6 Care,  LLC,  available  at 

7  www. fda. gov/ICECl/EnforcementActions/WarningLetters/2012/ucm321094.htm  

8 (representation that product will "help the skin to regenerate new collagen" 
9 indicates that the product is a drug); FDA's September 21, 2012 letter to Janson- 

10 Beckett,  available  at 

11  www.fda.gov/ICECFEnforcementActions/WamingLetters/2012/ucm321  I I I.htm 

12 
 

(representations that products will "aid[] new collagen production" and "promote[] 
13  collagen synthesis" indicate that the products are drugs); FDA's September 7, 2012 
14 letter  to  Greek  Island  Labs,  available  at 

15  www.fda.gov/ICECl/EnforcementActions/WarningLetters/2012/ucm318  805.htm 

16 (representations that products will "help[] promote the development of collagen" 
17  and "increase[]. water soluble collagen" indicate that the products are drugs). 
18 
 

21. By representing that the Products will "help your skin rebuild its 
19  natural collagen", the Products are new drugs as defined in 21 U.S.C. § 321(p) and 
20 
 

Cal. Health & Safety Code § 109980(a). 
21 
 

22. The FDA has also warned that representations that a product will 
22 
 

"repair", "regenerate", and/or "rejuvenate" the skin — such as the Ultimate Miracle 
23 Worker Products' "multi-rejuvenating", "epidermal repair", and "proven skin 
24  rejuvenators" representations — are drug claims. See, e.g., FDA's October 18, 2016 

25 letter  to  PhytoCeuticals,  Inc.,  available  at 

26  www. fda. gov/ICECl/EnforcementActions/W  arningLetters/2016/ucm525 93 8.htm 

27 (representations that products "assist[] in skin regeneration" indicate that products 
28 
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1  are drugs); FDA's August 29, 2016 letter to ZO Skin Health Group, LLC, available 
2 at www.fda.gov/ICECl/EnforcementActions/WarningLetters/2016/ucm521019.htm  
3 ("Stimulates cellular regeneration", "Promotes healthy cell regeneration" and 

 

4 
 

"Helps support skin's natural mechanism to repair damage" indicates that products 
5 are drugs); FDA's September 7, 2012 letter to Greek Island Labs, available at 

 

6  www. fda. gov/ICECUEnforcementActions/WarningLetters/2012/ucm318  805. htm 
7 ("effective cell regenerator" that has "tissue regeneration properties" indicate that 
8 the product is a drug); FDA's July 15, 2016 letter to Annmarie Gianni Skin Care, 

 

9  available  at 
10 www.fda.gov/ICECl/EnforcementActions/WarningLetters/2016/ucm512070.htm  (a 

 

11 
 

"new way for your skin to ... repair itself' indicates that product is a drug); FDA's 
12 July 20, 2016 letter to Finally Pure, LLC, available at 
13 www.fda.gov/ICECUEnforcementActions/WarningLetters/2016/ucm515125.htm  
14 ("Promotes skin repair and cell regeneration" indicates that product is a drug); 
15 FDA's July 21, 2016 letter to La Bella Figura, LLC, available at 

 

16  www. fda. gov/ICECl/Enforc  ementActions/W arningLetters/2016/ucm518 518 .htm 

 

17 
 

(aids in "repairing skin" indicates that product is a drug); and FDA's December 3, 
18 2015 letter to Dr. Brandt Skincare, available at 
19 www.fda.gov/ICECl/EnforcementActions/WarningLetters/2015/ucm476560.htm  

 

20 
 

("[R]epairs damaged skin" indicates that product is a drug). 

 

21 
 

23. By representing the Products are "multi-rejuvenating", "skin 
22 rejuvenators" and/or will improve "epidermal repair", the Products are new drugs 

 

23  as defined in 21 U.S.C. § 321(p) and Cal. Health & Safety Code § 109980(a). 

 

24 
 

24. These structural improvement representations — as opposed to strictly 
25 appearance enhancing representations (such as a product will improve or 

 

26  temporarily maintain the appearance or feel of the skin by moisturizing or softening 

 

27  the skin )— make the Products drugs. 
28 
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25.  Thus, by representing that the Products "help your skin rebuild its 

natural collagen", "naturally rejuvenate itself', improve "skin regeneration and 

epidermal repair" and contain "dermatologically proven skin rejuvenators", the 

Products are new drugs as defined in 21 U.S.C. § 321(p) and Cal. Health & Safety 

Code § 109980(a). 

26. Because they are new drugs, Defendants may not sell their Ultimate 

Miracle Worker Products without an approved New Drug Application ("NDA"). 

21 U.S.C. § 355(a); Cal. Health & Safety Code § 111550. Defendants do not have 

an approved NDA for any of the Ultimate Miracle Worker Products. 

27. In lieu of an approved NDA, a drug may conform to a monograph for a 

particular drug category, as established by the FDA's Over-the-Counter Drug 

Review. See FDA, "Is It a Cosmetic, a Drug, or Both? (Or Is It Soap?), available at 

http://www. fda.gov/Cosmetics/GuidanceRegulation/LawsRegulations/ucm074201.  

htm. The OTC Drug Review process results in monographs for active ingredients, 

which establish whether the ingredients are safe and effective for certain uses. If the 

ingredients in a drug are generally recognized as safe for their intended uses, an 

approved New Drug Application is not required. Id. Products containing active 

ingredients that are nonmonograph require an approved New Drug Application for 

marketing. See FDA, "Over-the-Counter (OTC) Drug Monograph Process", 

available  at 

http://www.fda.gov/drugs/developmentapprovalprocess/howdrugsaredevelopedand  

approved/ucm317137.htm. None of the active ingredients in the Ultimate Miracle 

Worker Products conform to a monograph for skin rejuvenation, regeneration, 

repair or collagen building. Thus, the Ultimate Miracle Worker Products require an 

approved New Drug Application for marketing, which Defendants do not have. 

28. Integral to the NDA process is demonstrating that the products are 

generally recognized as safe for their intended uses — here skin regeneration, repair, 
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rejuvenation and rebuilding collagen. See FDA, Over-the-Counter (OTC) Drug 

Monograph Process, available at 

http: //www. fda. gov/drugs/developmentapprovalprocess/howdrugsaredevelopedand  

approved/ucm317137.htm; FDA, How Drugs are Developed and Approved, 

available  at 

www.fda. gov/Drugs/DevelopmentApprovalProces  s/HowDrugsareDevelopedandAp 

proved/ucm2007006.htm (it is the responsibility of the company seeking to market 

a drug to test it and submit evidence that it is safe and effective). By failing to have 

their Ultimate Miracle Worker Products screened and approved for safety, 

Defendants are putting consumers at risk of adverse reactions and other ill effects 

from their indicated use. 

29. By making the unlawful representations Defendants also are able to 

charge a substantial premium for their Ultimate Miracle Worker Products over what 

they and competitors charge for similar products without the unlawful drug claims. 

Consequently, consumers are paying for premium priced unlawful drugs banned by 

law from sale because they have not been found effective for their represented 

structural skin benefits rendering them valueless or, at a minimum, overpriced. 

30. For all these reasons, Defendants should be enjoined from selling the 

Ultimate Miracle Worker Products with the illegal rejuvenation, regeneration, 

repair and collagen rebuilding representations and consumers, like Plaintiff, who 

purchased the illegal drugs must be refunded their money or, at a minimum, the 

premium they paid to purchase Defendants' illegal Products. 

CLASS DEFINITION AND ALLEGATIONS 

31. Plaintiff brings this action on behalf of herself and all other similarly 

situated California consumers pursuant to C.C.P. §382 and Cal. Civ. Code §1781 

and seeks certification of the following Class: 
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All consumers who, within the appTicab~le statute ot —lir 
purchased Ultimate Miracle Worker lsroducts in California. 

Excluded from this Class are Defendants and their officers, directors and 
employees and those who purchased Ultimate Miracle Worker Products for 
the purpose of resale.2 
32. Plaintiff and the members of the Class are so numerous and 

geographically dispersed throughout the state of California that joinder of all 

members of the Class individually is impracticable. While the exact number and 

identities of the Class members are presently unknown, such information can be 

obtained through appropriate investigation and discovery. 

33. The disposition of Plaintiff's and proposed Class members' claims in a 

class action will provide substantial benefits to both the parties and the Court. 

34. The proposed Class is ascertainable and there is a well-defined 

community of interest in the questions of law or fact alleged herein since the rights 

of each proposed Class member were infringed or violated in a similar fashion 

based upon Defendants' unlawful conduct. 

35. This action involves common questions of law and fact, which 

predominate over any questions affecting individual Class members. These 

common legal and factual questions include, but are not limited to, the following: 

(a) whether Defendants engaged in the unlawful sale of an illegal 

drug in violation of the FDCA and California's Sherman FD&C laws; 

(b) whether Defendants engaged in misleading and/or deceptive 

advertising; 

(c) whether the alleged conduct constitutes violations of the UCL; 

(d) whether Plaintiff and Class members are entitled to restitution; 

L The Products are: ultimate miracle worker eye multi-rejuvenating eye cream, 
ultimate miracle worker multi-rejuvenating cream, ultimate miracIe worker multi- 
rejuvenating lightweight emulsion, and ultunate miracle worker night multi- 
rejuvenatmg nighttime serum-in-cream. Plaintiff reserves the right to add additional 
products upon completion of discovery. 
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1  and 

 

2 
 

(e)  whether Plaintiff is entitled to declaratory, equitable, and 

 

3 
 

injunctive relief. 

 

4 
 

36. Judicial determination of the common legal and factual issues essential 
5 to this case would be far more efficient and economical as a class action than in 

 

6  piecemeal individual determinations. 

 

7 
 

37. Plaintiff s claims are typical of the claims of the members of the Class 

 

8 
 

because, inter alia, all Class members were injured through the uniform misconduct 
9 described. Plaintiff is advancing the same claim and legal theories on behalf of 

 

10 
 

herself and all members of the Class. 

 

11 
 

38. Plaintiff is willing and prepared to serve the Court and the proposed 
12 Class in a representative capacity with all of the obligations and duties material 

 

13  thereto. Plaintiff will fairly and adequately protect the interests of the members of 

 

14  the Class. Plaintiff has retained counsel experienced in complex consumer class 

 

15  action litigation, and Plaintiff intends to prosecute this action vigorously. Plaintiff 

 

16 
 

has no adverse or antagonistic interests to those of the Class. 

 

17 
 

39. Plaintiff seeks preliminary and permanent injunctive relief individually 

 

18  to enjoin and prevent Defendants from engaging in the acts described. 

 

19 
 

40. Unless a Class is certified, Defendants will retain monies received as a 

 

20  result of their conduct that were illegally taken from Plaintiff and Class members. 

 

21 
 COUNTI 

Violation of Business & Professions Code §17200, et seq. 

 

22  Unlawful Business Acts and Practices 

 

23 
 

41. Plaintiff repeats and re-alleges the allegations contained in the 
24  paragraphs above, as if fully set forth herein. 

 

25 
 

42. Plaintiff brings this claim individually and on behalf of the California 
26 Class. 
27 

28 
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1 
 

43. The Unfair Competition Law, Business & Professions Code § 17200, et 

 

2  seq. ("UCL"), prohibits any "unlawful" business act or practice. 

 

3 
 

44.  As alleged herein, Defendants engaged in illegal conduct by 
4 unlawfully making rejuvenation, regeneration, repair and collagen rebuilding 
5~ representations about the Products that resulted in them being deemed drugs under 
6I FDA and Sherman Act regulations, but did so without monographs for the active 
7 1 ingredients and without obtaining required FDA approval through the NDA 
8' process. Defendants committed unlawful business practices by violating 

 

9 
 

California's Sherman Food, Drug and Cosmetic Law, California's Health & Safety 

 

10 
 

Code §§ 109875 et seq. and the Food Drug and Cosmetic Act, 21 U.S.C. §§ 301, et 

 

11  seq. Plaintiff and the California Class reserve the right to allege other violations of 
12 law, which constitute other unlawful business acts or practices. Such conduct is 

 

13  ongoing and continues to this date. 

 

14 
 

45. Plaintiff and the California Class suffered "injury in fact"/economic 

 

15 
 

loss by spending money on Products not generally recognized as safe and effective 

 

16 
 

that, but for Defendants' illegal conduct, would not have been on the market. 

 

17 
 

46. The NDA process and the FDA and Sherman Act 
18 misbranding/consumer protections are intended to ensure that if the consuming 
19 public (e.g., Plaintiff and the Class) are sold a product that is a drug as defined 

 

20  under the FDA law and regulations, that it will have been put through the rigorous 

 

21 
 

NDA approval process to ensure that it is safe and effective. 

 

22 
 

47. The UCL unlawful prong is intended to hold Defendants who engage 

 

23 
 

in unlawful conduct accountable for their violations by, among other things, paying 
24 full compensation to consumers who have purchased such illegally sold products 
25 that, by virtue of being banned from sale to the public, are valueless or, at a 
26 minimum, overpriced. 

 

27 
 

48. But for Defendants illegally selling the Ultimate Miracle Worker 
28 
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Products when they were unapproved and misbranded drugs and illegally placing 

them in the market for sale to the public, Plaintiff and the Class would never have 

purchased these illegal Products. As result of Defendants' illegal conduct, Plaintiff 

and the Class have suffered injury/economic loss a.nd are entitled to a full refund of 

their purchase price or, at a minimum, a refund of the premium they paid for the 

I Products. 

49. Plaintiff, on behalf of herself, all other similarly situated California 

consumers, and the general public, seeks restitution of all money they paid for 

Defendants' illegally sold Products or, at a minimum, the premiums paid for the 

Products, consistent with Business & Professions Code § 17203. 

50. Plaintiff, on behalf of herself, seeks preliminary and permanent 

injunctive relief to enjoin and prevent Defendants from engaging in the acts 

described. 
COUNT II 

Violation of Business & Professions Code § 17200, et seq. 
Fraudulent Business Acts and Practices 

51. Plaintiff repeats and re-alleges the allegations contained in the 

paragraphs above, as if fully set forth herein. 

52. Plaintiff brings this claim, individually and on behalf of the Class. 

53. As alleged herein, Plaintiff has suffered injury in fact and lost money 

or property as a result of Defendants' conduct because she purchased the premium 

priced Ultimate Miracle Worker Product in reliance on Defendants' unlawful 

rejuvenation, regeneration, repair and collagen rebuilding representations instead of 

purchasing less-expensive comparable products that do not make unlawful drug 

claims. 

54. The Unfair Competition Law, Business & Professions Code § 17200, 

et seq. ("UCL") prohibits any "fraudulent" business act or practice and any false or 

misleading advertising. 

1 

2 

3 

4 

5 
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8 

9 

10 
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55 
 

In the course of conducing business, Defendants committed fraudulent 
2 business acts or practices and disseminated Product packaging that is false, 
3 misleading, and/or likely to deceive the consuming public within the meaning of 
4 Business & Professions Code § 17200, et seq. by, inter alia, making the 
5 rejuvenation, regeneration, repair and collagen rebuilding representations (which 
6I also constitutes advertising within the meaning of § 17200) on each and every 
7I Ultimate Miracle Worker Product, as more fully set forth herein. 

 

8 
 

56. By making the unlawful rejuvenation, regeneration, repair and 

 

9  collagen rebuilding representations on their Products, Defendants misled consumers 
10 into believing that the Ultimate Miracle Worker Products are of a higher quality 
11 and/or provide superior skin benefits than other comparable products that comply 

 

12  with the law and do not make unlawful drug claims. 

 

13 
 

57. Plaintiff and other members of the Class have in fact been deceived as 

 

14  a result of their reliance on Defendants' unlawful representations. This reliance has 
15 caused harm to Plaintiff and other members of the Class who each purchased 

 

16 
 

Defendants' Products. Plaintiff and other members of the Class have suffered injury 
17 in fact and lost money as a result of these false, misleading, and/or deceptive 

 

18  practices by paying a premium for Defendants' Products over similar products that 

 

19 
 

do not make such unlawful drug claims. 

 

20 
 

58. Plaintiff, on behalf of herself, and all others similarly situated, and the 
21 general public, seeks restitution of the premium paid for Defendants' Ultimate 

 

22 
 

Miracle Worker Products. 

 

23 
 

59. Plaintiff, on behalf of herself, seeks preliminary and permanent 
24 injunctive relief to enjoin and prevent Defendants from engaging in the acts 
25 described. 
26 

27 

28 
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PRAYER FOR RELIEF 

Wherefore, Plaintiff prays for a judgment: 

A. Certifying the Class as requested herein; 

B. Awarding restitution to Plaintiff and the proposed Class members of 

all monies paid for the Products or, at a minimum, the premium paid for the 

Products; 

C. Enjoining Defendant's conduct and order Defendant to engage in a 

corrective advertising campaign; 

D. Awarding attorneys' fees and costs pursuant to Cal. Civ. Proc. 

Code § 1021.5; and 

E. Providing such further relief as may be just and proper. 

Dated: July 31, 2017 

BONNETT, FAIRBOURN, FRIEDMAN 
& BALINT, P.C. 

_ ~.~~}~.~-,....... 

BONNETT, FAIRBOURN, FRIEDMAN 
& BALINT, P.C. 
PATRICIA N. SYVERSON (CA SBN 203111) 
MANFRED P. MUECKE (CA SBN 222893) 
600 W. Broadway, Suite 900 
San Diego, California 92101 
psyverson~~bffb.com  
mmuecke@bffb.com  
Telephone: (619) 798-4593 
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did you know that  ~ 
your skin can actually 

improve with age? 
you can siinultaneously addr.ess ;. 
the key signs of aging with a 
moisturizer that targets the full 
spectrum of the sun's rays—uva, 
uvb, infrared, visible light—arnd 
contains powerful dennatologically ~ 
proven skin rejuvenators.  j 

~- 
introducing the all-in-one 
miracle for your best skin 

our lst lightweight anti-aging 
emulsion to help protect and 

j  defend your skin so completely, it 
can naturally rejuvenate itself 
better than ever before. 

;  after lst use: 
F skin feels immediately soft and 
;  deeply hydrated' 

in 4 weeks: 
the appearance of wrinkles  ~ ~  is reduced*  ~ 

x.. 
ooks:firmer and more .~ 

s=visible pores  * ~  -- 

•.~~;: ~. „. 
•xY= 

*i.%  ~ 
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developed for the clelicate eye area, our 
egclusive formula with patented technology 
targets lines, wrinkles and firmness, as 
well as dark circles and puffiness. 

r ` ~  it works two ~ays - ;-  ~ 
F_  • •'~... . • ..,  

.A~'ruin the outside in: our most comprehensive  ~ 
5' a  • '~ ~iiroad-spectrum protection shields slan from 

Iiai7 iriful sun rays—the number one cause of 

~s. ;.. 

Case 3:17-cv-05094-KAW   Document 1-1   Filed 08/31/17   Page 32 of 39



_---~ 

__  
,i17.•  ~ ^~ ~"1Y. Y(~,~~.  ' ~  mGa., 

}, 

introducing tfne all-in-one miracle  ; 
to bring out the best in your eyes 
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our Ist anti-aging eye cream to help prntect 
and defend your skin so completely, it can  ~ 
natnrally rejuvenate itself better than  I 

 

~
~  ever before:  i 

after 1 use:  ~ 
hydratio.n ievels inc-rease by neariy 80%*  ~ 

eye area looks smootiier;'  ~ ; 
in 2 weeks.  

 

~.  under  puffiness appears reduced for a  4 
healthier look'* 

~~ ~;~;.' ,  .R=~ ° reek$; 
„ of wrinhles*= ,r.._ 

~ally firxner skin' 

~33~a;,xRaga44-bS 
agia 4S-bS 
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ultimate 

-m--iracie 
worker 

~,I; 14 L --I tf) U1. tMa 115 CA ~ 

broad spectrum spf 30 sunscreen I 
w7inkles, firmness, density, pores, radiance 
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. .  : 

-- ~ •. y—.—_~  —.-_._. - ..  
.:s...:.uu  Rj 

~  our eAclusive formula with patented technology targets  ~ 
~  limes, wrinkles, firmness, derYsity, pores and radlance: 

lt works tvvo ways 
from the outside in: our most coynprehensive hroaa spectruan  " 

.~  
protection shields skin from harmfuD sun rays—the nutnher one 

~  cause of premature skin aging.  ~ 

~  fmin the inside out; we cotnbined neu{ geneaation high-performance  ; ; 
bi-retinoid (lipr+) with a neu, anti-aging pmwerhou.se—active-plant 
cells from the iris flower. together, they help your skfln rebuild-its 
natural collagen and rejuvenate its appearanee layer hy layer.  ; 

s  how to use i 
?(  just a little of this lightweight, yet concentrated, caream goes a long 
I;  way. apply a dime-sir.e am s ~~  ~ allow it to melt into sl:in. apply  ' 

nore.as-oeeded  
~  j~  "' z  •- d k'+.~ i r  4 .-  . 

~ 
14 rue du 4  re, 75002 Paris septemb 

I0118 • m'de in hee USA tl, 
~  • 70531002 • 00531002 15d 
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, 

~  did you know that your skin can 
~ ' • ~  actua.11y improve with age? 

address all key signs of aging witfi a moisturizer ~ 

 

of the sun's rays—uva, u%,b, infrared, visible  ' 
dern;atologically prQven sl:in rejuvenators. 

.g 

-o~~ miracle fflr your best skin .; 
~~n hdp proteet and defend your skin so 

~ute ipseifbet~er than ever before. ~ .  ~a~.~ . ,. 

 

-  ~.Y~f -  
_,  • ~  _ 

' 

 

...  '  I 

` 
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ultimate miracle 
worker night 

multi-rejuvenating nighttime 
serum-in-cream 

w7"1*77kles, ft'1 'nljless, te.t tlf - e, poi-es, radlailce 

philosophy: the best is yet to come. 
i 

~ 
:  serum:l0 m1/0.34 fl. oz. cream: 50 mUl.7 fl. oz. 
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iMt=EUCLrg  rzlffhzt~me  
~r(cr tie !~~-st ti:nes we 'nzve eombined the canceatx ated power 
©lf a se:-urn with  ncu.-_,sh:ng benefits of a crearrs, to 'Llelp 
drarnazicaflflv reduee t-He signs of present and past skin-aging, 
"Vhu~e y®u sleep. 

im  
yau'fil w-a%e up to a dev~T, ri6rant and more-rested complexian' 

im 2 wep-kso 
97% of women had notzceahly healthier-loolLing skin— 

~  ~(TG% drarnatically irnproved the texture and firmness Qf their si;in°p 

Ilm 4 weekse 
ml~n, ~nd~h and dept~ of ~•rink «~ les  as significantl6 redc~ced°° the 4eng  

rnore than half of women agreed that they had their hest-lonkang skin in 
years—even cdmpared to receiving professional skin treatrnentsR 

¢sElf-rrscess;:rearstndi•. 42 i:'0311est cZcfJ 4)-6) "trdepeiIdFi1f c117:lc.Ij sj,(~i1'. 32 ::, oTitfii [tgt's 4)-6) 

h  -.. 

, 
..  ..  . 

''~;=~; 
::.;4st. 'X~„{' ..'•   .. -  - 

n~..,•  -  ~~'~  '~~'  •  4-41P~:. :~;•  .  .  ;q}y - _~?'a~.~. ". 
~:  .  >{.:~_  
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aur exclusivc forznula ivith patemcd technol(c)(rics ta.rgcft:s a.il ana;(or 
signs ofaginff inciudzng lixtes, wt•irxkles, firtnness, texture9 
pores arid radiance. 
ian ®ur coracentrated serum: patented pearl system encapsulates active 
plant cells from the iris flower exceptionally rich in natural polyphenols. 
for en~^kanced nighttiune .epair, this product contains a 2x more-concentrated 
dose of actIlve plant cells than our ultimate miracle worker products for 
daytirne use. 
in our cream: patented high-performance bi-retinoid (hpr+) boasts 
targeted-release technolog~~ helping deliver active and stable retinol 
directly to skin cells. 
both ingredients have been proven to help improve skin regeneration 
and epidermal repair while helping skin rebuild its natural collagen and 
rejuvenate its appearance layer by layer. 

philosophy.com  
dist. Coty, 14 rue du 4 septembre, 75002 Paris • philosophy inc., Mw York, NY 10i18 • serum made 
in France • cream made in the USA • 1.800.1ove1 y 1([; SA and Canada only) • 70531032 • 00531032 • lSf 

4}. .. .. . 
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