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 Case No. 2:17-cv-04839   

NOTICE OF REMOVAL 

 

UNITED STATES DISTRICT COURT  

CENTRAL DISTRICT OF CALIFORNIA 

 

DAVID GREENSTEIN, 
 
  Plaintiff, 
 
 v. 
 
B&G FOODS, INC. and PIRATE 
BRANDS, LLC, Does 1 through 10, 
inclusive. 
 
  Defendant(s). 
 

 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 2:17-cv-04839  
 
 
DEFENDANTS B&G FOODS, 
INC.’S AND PIRATE BRANDS, 
LLC’S NOTICE OF REMOVAL 
 
 
  
  

 )  

J. Noah Hagey, Esq. (SBN: 262331) 
hagey@braunhagey.com 

Matthew Borden, Esq. (SBN: 214323) 
    borden@braunhagey.com  
Amit Rana, Esq. (SBN: 291912) 

 rana@braunhagey.com 
BRAUNHAGEY & BORDEN LLP 
220 Sansome Street, Second Floor 
San Francisco, CA 94104 
Telephone:  (415) 599-0210 
Facsimile:   (415) 276-1808 
 
ATTORNEYS FOR DEFENDANTS 
B&G Foods, Inc. and Pirate Brands, LLC  
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 1 Case No. 2:17-cv-04839 

NOTICE OF REMOVAL 

 

TO THE CLERK OF THE UNITED STATES DISTRICT COURT FOR THE 

CENTRAL DISTRICT OF CALIFORNIA:  

  PLEASE TAKE NOTICE that Defendants B&G Foods, Inc. 

(“B&G Foods”) and Pirate Brands, LLC (“Pirate Brands”) (collectively, 

“Defendants”) hereby remove this action from the Superior Court in the State of 

California for Los Angeles County to the United States District Court for the Central 

District of California pursuant to 28 U.S.C. §§ 1332, 1441 and 1446. In accordance 

with 28 U.S.C. § 1446(a), set forth below is a statement of the grounds for removal. 

I. THE COMPLAINT AND STATE COURT PROCEEDINGS  

1. On June 5, 2017, Plaintiff David Greenstein (“Plaintiff”) filed an action 

against Defendants, entitled David Greenstein v. B&G Foods, Inc. and Pirate 

Brands, LLC, Case No. BC664313, in the Superior Court in the State of California 

for Los Angeles County.  

2. On June 8, 2017, Defendants received a copy of the Complaint and 

Summons via email through counsel. True and correct copies of the Complaint and 

Summons are attached hereto as Exhibit A.  

3. The Complaint purports to allege causes of action against Defendants 

for violations of the California Unfair Competition Law, Cal. Bus & Prof Code § 

17200 and 17500, et seq. as well as a common law claim for fraud, regarding the 

packaging of ½ oz. bags of Pirate’s Booty® snacks.  

II. JURISDICTION AND VENUE 

4.  As is set forth more fully below, this is a civil action over which this 

Court has jurisdiction pursuant to 28 U.S.C. § 1332 (diversity), and is an action 

which may be removed to this Court pursuant to the provisions of 28 U.S.C. § 

1441(b) in that it is a civil action between citizens of different states, the amount in 

controversy sought by Plaintiff exceed the sum of $75,000 and neither B&G Foods 

nor Pirate Brands are citizens of California, the forum state.  
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 2 Case No. 2:17-cv-04839 

NOTICE OF REMOVAL 

5. Venue is proper in this Court because this Court embraces the County of 

Los Angeles where the underlying state court action was filed. 28 U.S.C. § 1441(a).  

III. DIVERSITY JURISDICTION EXISTS OVER THIS ACTION 

6.  Diversity jurisdiction exists where (1) the amount in controversy 

exceeds $75,000, exclusive of interest and costs, and (2) the suit is between citizens 

of different states. Matheson v. Progressive Specialty Ins. Co., 319 F.3d 1089, 1090 

(9th Cir. 2003); 28 U.S.C. § 1332(a)(1) (District Court “shall have original 

jurisdiction of all civil actions where the matter in controversy exceeds the sum or 

value of $75,000, exclusive of interest and costs, and is between citizens of different 

States”). 

A. The Amount in Controversy Exceeds $75,000 

7. The amount in controversy is based on the relief a plaintiff theoretically 

could obtain if he or she was successful on all her claims.  Kenneth Rothschild Trust 

v. Morgan Stanley Dean Witter, 199 F. Supp. 2d 993,1001 (C.D. Cal. 2002). 

8. Whereas here, a complaint seeks injunctive relief, courts use the “either 

viewpoint” standard, which calculates the amount-in-controversy for jurisdictional 

purposes as the potential cost to the defendant of complying with the sought after 

injunction. In re Ford Motor Co./Citibank (S. Dakota), N.A., 264 F.3d 952, 958 (9th 

Cir. 2001) (“In other words, where the value of a plaintiff's potential recovery (in this 

case, a maximum of $3,500) is below the jurisdictional amount, but the potential cost 

to the defendant of complying with the injunction exceeds that amount, it is the latter 

that represents the amount in controversy for jurisdictional purposes.”); Arens v. 

Popcorn, Indiana, LLC, No. 14-CV-1323-SC, 2014 WL 2737412, at *2 (N.D. Cal. 

June 16, 2014) (Including costs of complying with injunction such as “[r]evising 

non-FIT Products' labeling, pulling Non-FIT Products from California shelves, and 

destroying old packaging and corrugate” for amount in controversy calculation.); 

Vinotemp Int'l Corp. v. Wine Master Cellars, LLLP, No. CV111543ABCPLAX, 

2012 WL 12893932, at *4 (C.D. Cal. July 9, 2012) (“Amount in controversy 
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 3 Case No. 2:17-cv-04839 

NOTICE OF REMOVAL 

calculation should “include the possibility of an injunction or an order of specific 

performance that would preclude future sales.”); Biendara v. RCI, LLC, No. 

SACV101878AGMLGX, 2011 WL 13137567, at *6 (C.D. Cal. Jan. 24, 2011) (the 

Court may also consider injunctive relief when determining the amount in 

controversy). 

9. “Where it is not facially evident from the complaint that more than 

$75,000 is in controversy, the removing party must prove, by a preponderance of the 

evidence, that the amount in controversy meets the jurisdictional threshold.” 

Matheson v. Progressive Specialty Ins. Co., 319 F.3d 1089, 1090 (9th Cir. 2003); 

Abrego Abrego v. The Dow Chem. Co., 443 F.3d 676, 690 (9th Cir. 2006) (courts 

may consider “summary-judgment-type evidence relevant to the amount in 

controversy at the time of removal.”) 

10. While Defendants deny Plaintiff’s false allegations set forth in the 

Complaint and maintain that Plaintiff is not entitled to any of the relief he seeks, in 

determining the amount in controversy, “a court must assume that the allegations in 

the complaint are true and assume that a jury will return a verdict for the plaintiff on 

all claims made in the complaint.” Kenneth Rothschild Trust v. Morgan Stanley Dean 

Witter, 199 F. Supp. 2d 993,1001 (C.D. Cal. 2002). 

11. Here, Plaintiff seeks “injunctive orders that the Product referenced shall 

not be distributed for sale or sold in California.” (Prayer ¶ C.)  If Plaintiff succeeded 

in obtaining such relief, B&G Foods’ lost sales would exceed $75,000.  (Declaration 

of Scott Lerner (“Lerner Decl.”) ¶ 5.) 

12. Likewise, if B&G Foods elected to modify the manufacturing and 

packaging process in conformity with Plaintiff’s Complaint, the costs would exceed 

$75,000.  (Lerner Decl. ¶ 6.) 

13. Accordingly, the amount in controversy exceeds the jurisdiction 

requirement of $75,000, exclusive of interests and costs, and the amount in 

controversy requirement is satisfied. 
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 4 Case No. 2:17-cv-04839 

NOTICE OF REMOVAL 

B. The Suit is between Citizens of Different States 

14. A suit is between citizens of different states for diversity jurisdiction 

purposes when all plaintiffs are diverse from all defendants. Weeping Hollow Avenue 

Trust v. Spencer, 831 F.3d.3d 1110, 1112 (9th Cir. 2016). 

15. A natural person has the citizenship of the place of his domicile. Kanto 

v. Wellesley Galleries, Ltd., 704 F.2d 1088, 1090 (9th Cir. 1983). Corporate parties 

can have the citizenship of the state of incorporation and the citizenship of the state 

of its principle place of business. Bank of Calif. National Ass’n v. Twin Harbors 

Lumber Co., 465 F.2d 489, 491-92 (9th Cir. 1972). 

16. Here, Plaintiff concedes he is a citizen of the State of California. 

(Compl. ¶ 25.) 

17. Defendant B&G Foods is a Delaware corporation with its principle 

place of business in New Jersey.  (Lerner Decl. ¶ 2.) 

18. Defendant Pirate Brands is a Delaware limited liability company with its 

principle place of business in New Jersey. Pirate Brands has one member, which is a 

citizen of New Jersey and Delaware.  (Lerner Decl. ¶ 3.) 

19. Therefore, the suit is between citizens of different states.  

C. All Procedural Requirements are Satisfied 

20.  28 U.S.C. § 1441(a) allows civil actions brought in state court to be 

removed to the district court “embracing the place where such action is pending.” 

The Complaint was filed in the Superior Court of California for the County of Los 

Angeles. This District is the proper venue for this action upon removal pursuant to 28 

U.S.C. § 1441(a) because it is the District that embraces the country where the state 

court action was pending.  

21. Pursuant to 28 U.S.C. § 1446(a), copies of all process, pleadings, and 

orders are attached hereto as Exhibit A.  
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 5 Case No. 2:17-cv-04839 

NOTICE OF REMOVAL 

22. Defendants will serve written notice of the removal of this action upon 

all parties and will file such notice with the Clerk of the Superior Court of California 

for the County of Los Angeles.  

CONCLUSION 

23.  WHEREFORE, Defendants B&G Foods, Inc. and Pirate Brands, LLC 

hereby remove this case from the California Superior Court for the County of Los 

Angeles, to this federal district court. 

 

 

Dated:  June 30, 2017  Respectfully Submitted,  

  BRAUNHAGEY & BORDEN LLP 

 
  By:   _/s/ Matthew Borden___  

             Matthew Borden 
 

  Attorneys for B&G Foods, Inc.  
and Pirate Brands, LLC 
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LERNER DECLARATION 

 

UNITED STATES DISTRICT COURT  

CENTRAL DISTRICT OF CALIFORNIA 

 

DAVID GREENSTEIN, 
 
  Plaintiff, 
 
 v. 
 
B&G FOODS, INC. and PIRATE 
BRANDS, LLC, Does 1 through 10, 
inclusive. 
 
  Defendant(s). 
 

 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.   
 
 
DECLARATION OF SCOTT E. 
LERNER, ESQ. IN SUPPORT OF 
DEFENDANTS B&G FOODS, 
INC.’S AND PIRATE BRANDS, 
LLC’S NOTICE OF REMOVAL 
 
 
  
  

 )  

J. Noah Hagey, Esq. (SBN: 262331) 
hagey@braunhagey.com 

Matthew Borden, Esq. (SBN: 214323) 
      borden@braunhagey.com  
Amit Rana, Esq. (SBN: 291912) 

rana@braunhagey.com 
BRAUNHAGEY & BORDEN LLP 
220 Sansome Street, Second Floor 
San Francisco, CA 94104 
Telephone:  (415) 599-0210 
Facsimile:   (415) 276-1808 
 
ATTORNEYS FOR DEFENDANTS 
B&G Foods, Inc. and Pirate Brands, LLC  
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 1 Case No. 

LERNER DECLARATION 

 

 

I, Scott E. Lerner, Esq., declare:  

1. I am the Executive Vice President, General Counsel and Secretary of 

Defendants B&G Foods, Inc. (“B&G Foods”) and Pirate Brands, LLC (“Pirate 

Brands”). I make this declaration on personal knowledge. If called as a witness, I 

could, and would, testify competently to the facts stated herein.  

2. B&G Foods is a Delaware corporation with its principle place of 

business in New Jersey. 

3. Pirate Brands is a Delaware limited liability company with its principle 

place of business in New Jersey. Pirate Brands’ only member is B&G Foods North 

America, Inc. (“B&G Foods North America”), a Delaware limited liability company 

with its principle place of business in New Jersey. B&G Foods North America is a 

wholly owned subsidiary of B&G Foods.  Pirate Brands has no employees.  

4. In my role as Executive Vice President, General Counsel and Secretary 

of B&G Foods and Pirate Brands, I have personal knowledge of the sales, pricing, 

manufacturing, packaging, and distribution of ½ oz. Pirate’s Booty® products in 

California.  

5. In his complaint, Plaintiff seeks an injunction requiring B&G Foods to 

stop selling ½ oz. bags of Pirate’s Booty® in California. (Prayer ¶ C.) If Plaintiff 

succeeded in obtaining such relief, the costs to B&G Foods would exceed $75,000.  

Lost sales, alone, would exceed $75,000.   

6. Plaintiff’s complaint also contemplates some type of injunction that 

would allow B&G Foods to continue to sell ½ oz. bags of Pirate’s Booty® in 

California if B&G Foods somehow modified its manufacturing process and/or 

packaging. (Prayer C(i).) As Plaintiff was informed before he filed this suit, the 

production process for ½ oz. bags of Pirate’s Booty® cannot be changed to reduce 

the amount of air in the bags, and changing the metalized film currently used to 

package the product would cause the product to spoil, go stale and/or go rancid on 

the shelf.  Even if B&G Foods could change its packaging, the costs associated with 
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SUPERIOR COURT OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES 

13 DAVID GREENSTEIN. 

14 

15 v. 

Plaintiff. 

16 B&G FOODS. TNC. and PIRATE BRANDS, 
LLC, Does I through I 0, inclusive. 

17 
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Defendant(s). 

Case No. BC664313 

DEFENDANTS B&G FOODS, INC.'S 
AND PIRATE BRANDS, LLC'S 
ANSWER TO COMPLAINT 

Complaint Filed: June 5, 2017 
Trial Date: None Set 

Case No. BC6643 13 
DEFENDANTS' ANSWER 
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 1 Case No. BC664313 
DEFENDANTS’ ANSWER 

Defendants B&G Foods, Inc. and Pirate Brands, LLC (“Defendants”) hereby answer 

Plaintiff David Greenstein’s (“Plaintiff” or “Greenstein”) complaint as follows:  

GENERAL DENIAL  

Pursuant to California Code of Civil Procedure § 431.30(d), Defendants generally deny 

each and every allegation of Plaintiff’s complaint, and further deny that Plaintiff is entitled to any 

remedy or relief as a result of any alleged act or omission by Defendants.  

AFFIRMATIVE DEFENSES 

Defendants set forth below its defenses and affirmative defenses. Each defense and 

affirmative defense is asserted as to all causes of action against it. By setting forth these defenses 

and affirmative defenses, Defendant does not assume the burden or proving any fact, issue, or 

element of a claim where such burden properly belongs to Plaintiff. Plaintiff also reserves the right 

to allege additional defenses and affirmative defenses as they become known or as they evolve 

during litigation.  

FIRST AFFIRMATIVE DEFENSE 

(Failure to State a Claim) 

  Greenstein has failed to state facts sufficient to constitute a claim upon which relief can be 

granted. 

SECOND AFFIRMATIVE DEFENSE 

(Frivolous Pleading) 

 Greenstein’s claims are knowingly false, have no basis in law, and were filed for an improper 

purpose.   

THIRD AFFIRMATIVE DEFENSE 

(Lack of Causation) 

  To the extent Greenstein suffered any of the injuries, losses, or damages described 

in the complaint, which Defendants deny, such injuries, losses, or damages were not proximately 

caused by Defendants’ conduct. 
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 2 Case No. BC664313 
DEFENDANTS’ ANSWER 

FOURTH AFFIRMATIVE DEFENSE 

(Consent) 

Greenstein consented to the matters complained of in the complaint, and such consent was both 

expressed and implied. 

FIFTH AFFIRMATIVE DEFENSE 

(No Damages) 

Greenstein has not been damaged in any amount, matter, or at all by reason of any of the 

acts alleged against Defendants in the complaint, and therefore the relief prayed for in the 

complaint cannot be granted. 

SIXTH AFFIRMATIVE DEFENSE 

(Absence of Fraud) 

 Greenstein’s claims fail because Defendants did not engage in acts, practices, or courses of 

business which were fraudulent, deceptive, or manipulative with respect to any involved parties. 

SEVENTH AFFIRMATIVE DEFENSE 

(Good Faith) 

Greenstein’s claims fail because Defendants acted with good faith in connection with all facts 

alleged in the complaint. 

EIGHTH AFFIRMATIVE DEFENSE 

(Attorney’s Fees Not Recoverable) 

Greenstein is not entitled to recover any of its attorney’s fees, costs, or expenses it incurs in 

connection with this dispute under the applicable law. 

NINTH AFFIRMATIVE DEFENSE 

(Waiver) 

 Greenstein, by reason of his knowledge, statements, and conduct, has waived any rights he 

may have for any acts or omissions of Defendants and any further obligations or liabilities they 

may have owed to Greenstein, thereby barring each of his claims for relief. 
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 3 Case No. BC664313 
DEFENDANTS’ ANSWER 

TENTH AFFIRMATIVE DEFENSE 

(Accord and Satisfaction) 

One or more of Greenstein’s claims and/or the relief he seeks are barred by the doctrine of 

accord and satisfaction.  

ELEVENTH AFFIRMATIVE DEFENSE 

(Lack of Standing) 

 Greenstein lacks standing to bring one or more of the causes of action alleged in his 

complaint. 

TWELFTH AFFIRMATIVE DEFENSE 

(Estoppel) 

 One or more of Greenstein’s claims and/or the relief he seeks are barred by the doctrine of 

estoppel.  

THIRTEENTH AFFIRMATIVE DEFENSE 

(Unclean Hands) 

 One or more of Greenstein’s claims and/or the relief he seeks are barred by the doctrine of 

unclean hands. 

FOURTEENTH AFFIRMATIVE DEFENSE 

(Lack of Privity) 

One or more of Greenstein’s claims and/or the relief he seeks are barred because he lacks 

privity with Defendants 

FIFTEENTH AFFIRMATIVE DEFENSE 

(Laches) 

One or more of Greenstein’s claims and/or the relief he seeks are barred by the doctrine of 

laches. 

SIXTEENTH AFFIRMATIVE DEFENSE 

(Mootness) 

One or more of Greenstein’s claims and/or the relief he seeks are moot.  
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 4 Case No. BC664313 
DEFENDANTS’ ANSWER 

Dated:  June 30, 2017    Respectfully Submitted,  

 BRAUNHAGEY & BORDEN LLP 

   

 By:        
  Matthew Borden 
 

     Attorneys for Defendants B&G Foods, Inc.  
and Pirate Brands, LLC 
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J. Noah Hagey, Esq. (SBN 262331) 
ha!!evtti;braunha!!ey .com 

2 Matthew Borden. Esq. (SBN: 214323) 
borden!a>braunhagey .com 

3 Amit Rana, Esq. (SBN: 291912) 
rana@braunhagey.com 

4 BRAUNHAGEY & BORDEN LLP 
220 Sansome Street, 2nd Floor 

5 San Francisco. CA 941 04 
Telephone: (415) 599-0210 

6 Facsimile: (415) 276- 1808 

7 ATTORNEYS FOR DEFENDANTS 
B&G FOODS, TNC. AND PIRATE BRANDS. LLC 

8 

9 

CONFORMED COPY 
OF ORIGINAL FILED 

Los Aneeles Sunerior Court 

JUN 30 2011 
Sherri R. caner, c:x~uuve vmcer/cl rk 

By Shaunya Bolden, Deputy 

10 

II 

SUPERIOR COURT OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES 

12 

13 DAVID GREENSTEIN. 

14 Plaintiff. 

15 v. 

16 B&G FOODS. INC. and PTRA TE BRANDS, 
LLC, Does 1 through I 0, inclusive. 

17 

18 

19 

20 

21 

22 

24 

25 

26 

27 

28 

Defendant(s). 

Case No. BC664313 
-y r oo -f- 6 f ~-'<'V > U2_ 
DEFENDANTS B&G FOODS, INC.'S 
AND PIRATE BRANDS, LLC'S 
ANSWER TO COMPLAINT 

Complaint Filed: June 5, 2017 
Trial Date: None Set 

Case No. BC664313 
PROOF OF SERVfCE 
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 1 Case No. BC664313 
PROOF OF SERVICE 

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

I, Victoria Tong, declare: 

I am over the age of 18 years and not a party to this action. My business address is 

BraunHagey & Borden LLP; 220 Sansome Street, 2nd Floor; San Francisco, CA 94104 which is 

located in the county where the service described below occurred. 

On June 30, 2017, at my place of business, I served the following document: 
1. DEFENDANTS B&G FOODS, INC.’S AND PIRATE BRANDS, LLC’S ANSWER 

TO COMPLAINT 

for deposit in the United States Postal Service in a sealed envelope, with postage fully prepaid, 

addressed to: 

 
David Greenstein 
17630 Sherman Way A-35 
Van Nuys, CA 91406 
1998jeopardychampion@gmail.com   

 

      

  

I declare under penalty of perjury the foregoing to be true and correct. Executed at San 

Francisco, California on June 30, 2017. 

 

  Victoria Tong           
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 Case No. 2:17-cv-04839   
CERTIFICATE OF SERVICE 

 

UNITED STATES DISTRICT COURT  

CENTRAL DISTRICT OF CALIFORNIA 

 

DAVID GREENSTEIN, 
 
  Plaintiff, 
 
 v. 
 
B&G FOODS, INC. and PIRATE 
BRANDS, LLC, Does 1 through 10, 
inclusive. 
 
  Defendant(s). 
 

 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.  2:17-cv-04839 
 
 
CERTIFICATE OF SERVICE 
 
 
  
  

 )  

J. Noah Hagey, Esq. (SBN: 262331) 
hagey@braunhagey.com 

Matthew Borden, Esq. (SBN: 214323) 
    borden@braunhagey.com  
Amit Rana, Esq. (SBN: 291912) 

 rana@braunhagey.com 
BRAUNHAGEY & BORDEN LLP 
220 Sansome Street, Second Floor 
San Francisco, CA 94104 
Telephone:  (415) 599-0210 
Facsimile:   (415) 276-1808 
 
ATTORNEYS FOR DEFENDANTS 
B&G Foods, Inc. and Pirate Brands, LLC  
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 1 Case No. 2:17-cv-04839 
CERTIFICATE OF SERVICE 

 
TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

I, Victoria Tong, declare: 

I am over the age of 18 years and not a party to this action. My business 

address is BraunHagey & Borden LLP; 220 Sansome Street, 2nd Floor; San 

Francisco, CA 94104 which is located in the county where the service described 

below occurred. 

On June 30, 2017, at my place of business, I served the following documents: 
1. DEFENDANTS B&G FOODS, INC.’S AND PIRATE BRANDS, LLC’S 

NOTICE OF REMOVAL 
2. DECLARATION OF SCOTT E. LERNER, ESQ. IN SUPPORT OF 

DEFENDANTS B&G FOODS, INC.’S AND PIRATE BRANDS, LLC’S 
NOTICE OF REMOVAL 

3. EXHIBIT A TO DEFENDANTS B&G FOODS, INC.’S AND PIRATE 
BRANDS, LLC’S NOTICE OF REMOVAL 

4. CIVIL COVER SHEET 
5. NOTICE OF INTERESTED PARTIES PURSUANT TO FED. R. CIV. P. 

RULE 7.1 AND L.R. 7.1-1 
 
for deposit in the United States Postal Service in a sealed envelope, with postage 

fully prepaid, addressed to: 

 
David Greenstein 
17630 Sherman Way A-35 
Van Nuys, CA 91406 
1998jeopardychampion@gmail.com   

David Greenstein 
17639 Sherman Way A-35 
Van Nuys, CA 91406 
1998jeopardychampion@gmail.com   

 

  
I declare under penalty of perjury the foregoing to be true and correct. 

Executed at San Francisco, California on June 30, 2017. 

 

 Victoria Tong                      
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