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NOTICE OF REMOVAL 

 

ANDREW S. TULUMELLO, SBN 196484 
atulumello@gibsondunn.com 

GIBSON, DUNN & CRUTCHER LLP 
1050 Connecticut Avenue, N.W. 
Washington, DC  20036 
Telephone: 202.955.8500 
Facsimile: 202.467.0539 

Counsel for Defendants Frito-Lay North 
America, Inc. and Frito-Lay, Inc. 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

 

BARRY ALLRED and MANDY C. 
ALLRED, on behalf of themselves, and 
all others similarly situated, and the 
general public, 

Plaintiffs, 

v. 

FRITO-LAY NORTH AMERICA, 
INC., a Delaware corporation; and 
FRITO-LAY, INC., a Delaware 
corporation, 

Defendants. 

 Case No.: ______________ 

NOTICE OF REMOVAL 

(Removal from the Superior Court of 
California for the County of San Diego, 
No. 37-2017-00017305-CU-BC-CTL) 

 
PLEASE TAKE NOTICE THAT, pursuant to 28 U.S.C. §§ 1332, 1441, 1446, 

and 1453, Defendants Frito-Lay North America, Inc. and Frito-Lay, Inc. (collectively, 

“Frito-Lay”) hereby give notice of removal of this action from the Superior Court of 

California for the County of San Diego to the United States District Court for the 

Southern District of California.  Removal to this Court is proper because (1) this Court 

has jurisdiction over the case, and (2) the Southern District of California is the district 

embracing the place where the state court litigation is pending.  Frito-Lay appears 

specifically for the purpose of removal and preserves any and all defenses available 
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 2 
NOTICE OF REMOVAL  

 

under Rule 12 of the Federal Rules of Civil Procedure.  In support of this Notice of 

Removal, Frito-Lay states as follows:  

1. Named Plaintiffs, Barry Allred and Mandy C. Allred (collectively, 

“Plaintiffs”), individually and on behalf of all others similarly situated, filed a 

complaint (the “Complaint”) on May 11, 2017, in the Superior Court of California for 

the County of San Diego, bearing the Case Number 37-2017-00017305-CU-BC-CTL 

(the “Removed Action”).  The Complaint is attached as Exhibit A.  

2. On June 5, 2017, counsel for Frito-Lay executed and returned to Plaintiffs 

written acknowledgements of receipt of summons for Frito-Lay North America, Inc., 

and Frito-Lay, Inc.  Service of summons was therefore complete on June 5 under 

California law.  Cal. Civ. Proc. Code § 415.30(c); see also IV Sols., Inc. v. United 

Healthcare Servs., Inc., No. 12-cv-4887, 2012 WL 12887403, at *4 (C.D. Cal. Aug. 

27, 2012) (“It is . . . well settled that . . . service is deemed complete on the date a 

written acknowledgement of receipt of summons is executed”) (internal quotation 

omitted).   

3. The Complaint asserts claims for violations of California’s Unfair 

Competition Law (Cal. Bus. & Prof. Code § 17200, et seq.), False Advertising Law 

(Cal. Bus. & Prof. Code § 17500, et seq.), and Consumers Legal Remedies Act (Cal. 

Civ. Code § 1750, et seq.), as well as claims for breach of express warranties and 

breach of implied warranties, based on allegedly unlawful statements made by Frito-

Lay on the labels and outer packaging of its Lay’s Salt & Vinegar Flavored Potato 

Chips (the “Product”).  Compl. ¶¶ 99-181. 

4. Plaintiffs bring a putative class action on behalf of “[a]ll consumers who 

purchased the Product from a retailer within the state of California for personal, 

family, or household purposes, and not for resale, at any time during the period six (6) 

years prior to the filing of this Complaint and continuing until the Class is certified 

(hereinafter the ‘Class Period’).”  Compl. ¶ 82.    
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5. This removal is effected and has been timely filed within the period 

allowed for removal under 28 U.S.C. §§ 1446(b) and 1453(b). 

6. As set forth more fully below, this Court has jurisdiction over this matter 

and it is properly removed pursuant to 28 U.S.C. §§ 1332, 1441, 1446 and 1453. 

JURISDICTION UNDER CAFA 

7. The Class Action Fairness Act of 2005 (“CAFA”), Pub. L. 109-2, 119 

Stat. 4 (partially codified at 28 U.S.C. § 1332(d)), vests federal courts with diversity 

jurisdiction over any (1) purported class action in which (2) “any member of a class of 

plaintiffs is a citizen of a State different from any defendant,” (3) the proposed class 

contains at least 100 members, and (4) the amount in controversy is at least $5,000,000 

in the aggregate.  28 U.S.C. § 1332(d)(2), (d)(5).  Each of these four requirements is 

satisfied in this case.  

8. First, the case is a purported class action.  See Compl. ¶¶ 81-98 (“Class 

Action Allegations”). 

9. Second, this case satisfies the CAFA minimal diversity requirement: that 

“any member” of the plaintiff class be a citizen of a state different from “any 

defendant.”  28 U.S.C. § 1332(d)(2)(A).   

10. Plaintiffs are citizens and residents of California.  Compl. ¶ 15.  

11. Frito-Lay North America, Inc. is a Delaware corporation and has its 

principal place of business in Texas.  Compl. ¶ 16.   

12. Frito-Lay, Inc. is a Delaware corporation and has its principal place of 

business in Texas.  Compl. ¶ 17.   

13. Third, the putative class consists of at least 100 members.  Plaintiffs seek 

to represent all persons who purchased the Product in California over a period of six 

years (Compl. ¶ 82), and assert that “the Class numbers, at minimum, in the tens of 

thousands” (Compl. ¶ 89).  

14. Fourth, the amount in controversy exceeds $5,000,000, exclusive of costs 

and interest.  Unlike other bases for removal, a defendant need not show that the 
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named plaintiff or any class member has a particular amount at stake in excess of a 

jurisdictional amount; rather, the defendant need only show that the aggregate amount 

in controversy exceeds $5,000,000.  28 U.S.C. § 1332(d)(6).   

15. Plaintiffs seek “disgorgement and restitution of all monies from the sale 

of the Product” on behalf of all retail purchasers of Lay’s Salt & Vinegar Potato Chips 

across California over the last six years.  Compl. ¶ 153 (emphasis added); see also 

Compl. 27-28 (seeking orders requiring Frito-Lay to “to pay restitution and damages to 

Plaintiffs and Class Members so that they may be restored any money which was 

acquired” through allegedly unlawful means, and “to disgorge any benefits received . . 

. as a result of” the allegedly unlawful practices) (emphases added).  Plaintiffs also 

assert that as a result of the purportedly unlawful practices, “Plaintiffs and the Class 

suffered, and continue to suffer, ascertainable losses in the form of the purchase price 

they paid for the unlawfully labeled and marketed Product, which they would not have 

paid had the Product been labeled correctly . . . .”  Compl. ¶ 110 (emphasis added); see 

also Compl. ¶ 142 (alleging that Frito-Lay caused “Plaintiffs and other Class Members 

to suffer an ascertainable loss in the form of, inter alia, monies spent to purchase the 

Product they otherwise would not have, . . . and they are entitled to recover such 

damages”).  They thus seek monetary relief on behalf of all putative class members 

amounting up to the full purchase price of the Product, as well as disgorgement 

amounting to any benefits received by Frito-Lay resulting from sales of the Product to 

putative class members.    

16. Attached hereto as Exhibit B is the Declaration of Connie Faulkner (the 

“Faulkner Declaration”).  The Faulkner Declaration establishes that the amount in 

controversy in the Complaint far exceeds $5,000,000.  In her Declaration, Ms. 

Faulkner states that Frito-Lay’s gross revenues from sales of Lay’s Salt & Vinegar 

Flavored Potato Chips in California in each of 2014, 2015, and 2016 alone were well 

in excess of $5,000,000.  Faulkner Decl. ¶ 3.  In addition, Ms. Faulkner states that 

Frito-Lay’s net revenues from sales of the Product in California in each of 2014, 2015 
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and 2016 alone were well in excess of $5,000,000.  Faulkner Decl. ¶ 4.  In light of 

Plaintiffs’ claims indicating that they seek a full refund of the Product’s purchase price 

on behalf of the putative California class, as well as the disgorgement of gains Frito-

Lay obtained from sales in California, the amount in controversy in the action is 

clearly greater than $5,000,000.   

17. The Faulkner Declaration establishes that the requisite minimum amount 

in controversy is easily satisfied.  Thus, the fourth and final requirement of CAFA is 

satisfied and removal is proper.1     

REMOVAL PROCEDURES 

18.  The CAFA removal statute states that class actions may be removed to 

federal court “in accordance with section 1446.”  28 U.S.C. § 1453(b).  

19. Consistent with 28 U.S.C. § 1446, Frito-Lay is providing this Notice of 

Removal, which contains the requisite “short and plain statement of the grounds for 

removal.”  28 U.S.C. § 1446(a).  This Notice of Removal has been prepared and signed 

by an authorized attorney pursuant to Rule 11 of the Federal Rules of Civil Procedure.  

Id.  

20. Pursuant to 28 U.S.C. § 1446(d), counsel for Plaintiffs will be served with 

a copy of this Notice of Removal, and a copy of this Notice of Removal will be filed 

with the Clerk of the Superior Court of California for the County of San Diego.  

21. By filing this Notice of Removal, Frito-Lay expressly preserves and does 

not waive any defenses that may be available to it.  Moreover, by seeking to prove that 

the amount in controversy is greater than the jurisdictional amount, Frito-Lay does not 

                                           
1   Moreover, in addition to seeking monetary relief (including punitive damages and 
attorneys’ fees and costs), Plaintiffs also seek injunctive relief, including court orders: 
(1) prohibiting Frito-Lay from “packaging, distributing, advertising and selling the 
Product in violation of U.S. FDA regulations and California consumer protection law”; 
(2) requiring that Frito-Lay immediately re-label or recall all existing packages of the 
Product; and (3) requiring that Frito-Lay conduct a “corrective advertising campaign.”  
Compl. ¶ 14; see also id. at 27-28.  Plaintiffs do not purport to limit the scope of the 
requested injunctive relief to California only.  
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concede that the jurisdictional amount is recoverable.  Rather, Frito-Lay denies that 

any amount or relief is recoverable by Plaintiffs or the putative class.   

22. Consistent with the requirements of the statute, copies of all process, 

pleadings, and orders served upon Frito-Lay North America, Inc. and Frito-Lay, Inc., 

in the Removed Action are attached hereto as Exhibit C.  28 U.S.C. § 1446(a).  

23. Service on Frito-Lay was completed on June 5, 2017, when Frito-Lay’s 

counsel executed written acknowledgements of receipt of summons, pursuant to Cal. 

Civ. Proc. Code § 415.30(c).  See Ex. D (executed acknowledgement forms and related 

correspondence with Plaintiffs’ counsel).  This Notice is filed within 30 days of service 

and is therefore timely pursuant to 28 U.S.C. § 1446(b). 

WHEREFORE, Frito-Lay removes the state court action from the Superior 

Court of California for the County of San Diego to the United States District Court for 

the Southern District of California. 

 

 

Dated: July 3, 2017 Respectfully submitted,    

GIBSON, DUNN & CRUTCHER LLP 

By: /s/ Andrew S. Tulumello  
Andrew S. Tulumello 

Counsel for Defendants Frito-Lay North 
America, Inc. and Frito-Lay, Inc. 
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