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TOALL PARTIESAND TO THEIR COUNSEL OF RECORD HEREIN:

PLEASE TAKE NOTICE that on November 16, 2017, or as soon thereafter
as the matter may be heard in Courtroom 9D of the United States District Court for
the Central District of California, located at 350 West First Street, Los Angeles,
California90012, defendants MARKET AMERICA, INC., MARKET AMERICA
WORLDWIDE, INC., JAMES HOWARD RIDINGER, LOREN RIDINGER, and
MARC ASHLEY (collectively, “Defendants’) will and hereby do move the Court
for the following alternative forms of relief:

(1) Anorder compelling individual arbitration of the claims asserted
herein by plaintiffs CHUANJE YAN, OLLIE LAN AKA RUONING LAN, and
LIU LIU (collectively, “Plaintiffs’) in Greensboro, North Carolina pursuant to the
binding and enforceabl e arbitration agreement entered into by Plaintiffs and
Market America, and 9 U.S.C. § 4, or, in the dternative;

(2) Anorder dismissing this action pursuant to Rules 12(b)(1) and (6) of
the Federal Rules of Civil Procedure; see Thinknet Ink Inf. Res. v. Sun
Microsystems, Inc., 368 F.3d 1053, 1060 (9th Cir. 2004) , or, in the aternative;

(3) An order staying these proceedings pursuant to 9 U.S.C. 8§ 3 until the
Middle District of North Carolina can decide Defendants' recently-filed petition to
compel arbitration, Market America, Inc. et al. v. Chuanjie Yang et al.,

Case No. 1:17-cv-897 (M.D. N.C.), and in the event the Middle District of North
Carolina grants Defendants' petition, until the arbitration proceedings have been
completed, or, in the alternative;

(4) Anorder transferring this action to the Middle District of North
Carolina pursuant to 28 U.S.C. § 1404(a) and the Supreme Court’s holding in
Atlantic Marine Construction Co. v. United States District Court for the Western
District of Texas, 134 S.Ct. 568, 581 (2013).
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This motion is made following the conferences of counsel pursuant to
Local Rule 7-3 which took place on June 21, 2017 and July 26, 2017.

This motion is based on this Notice of Motion and Motion, Defendants
Memorandum of Points and Authorities, the concurrently filed Request for Judicial
Notice, the previoudy filed Declarations of Eugene Wallace (Dkt. No. 39-1),
Clement Erhardt (Dkt. No. 39-2), and Jonathon D. Townsend (Dkt. No. 39-3) and
all exhibits attached thereto, all documentsin the Court’ s file, and on such other
arguments as may be presented to the Court.

DATED: October 9, 2017

BUCHALTER
A Professional Corporation

By /s
Lawrence B. Steinberg
Attorneys for defendants
MARKET AMERICA, INC,,
MARKET AMERICA WORLDWIDE, INC.,
JAMES HOWARD RIDINGER,
LOREN RIDINGER and MARC ASHLEY

WOMBLE CARLYLE
SANDRIDGE & RICE, LLP

By /s
Pressly M. Millen
Attorneys for defendants
MARKET AMERICA, INC.,,
MARKET AMERICA WORLDWIDE, INC.,
JAMES HOWARD RIDINGER,
LOREN RIDINGER and MARC ASHLEY
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MEMORANDUM OF POINTSAND AUTHORITIES

Defendants MARKET AMERICA, INC. (“Market America’),
MARKET AMERICA WORLDWIDE, INC., JAMES HOWARD RIDINGER,
LOREN RIDINGER, and MARC ASHLEY (collectively, “Defendants’) submit
this memorandum of points and authorities in support of their motion.

INTRODUCTION

This case arises out of the contractual relationship between plaintiffs
CHUANJE YANG, OLLIE LAN akaRuoning Lan, and LIU LIU (collectively,
“Plaintiffs’) with Market America. Market America’ s records show that, between
2010 and 2015, each of the three Plaintiffs signed up online to be Market America

distributors by clicking abox affirming that they assented to the Terms and
Conditions of Market America s distributor agreement. Among other things,
Plaintiffs expressly agreed to arbitrate “[a]ny controversy or claim arising out of or
relating to [the] Agreement” and an express statement that Plaintiffs agreed to give
up “the right to have any dispute [they] have regarding [the] Agreement heard by a
jury and determined in acourt of law.” (Declaration of Eugene Wallace (Dkt. No.
39-1, hereinafter “Wallace Decl.”), 1 11 (emphasis added).) Plaintiffs also agreed
that North Carolinalaw would govern any dispute related to the agreement with
Market America and that the mandatory arbitration proceedings --- and any
emergency or provisional relief preceding the arbitration --- must take place in
Greensboro, North Carolina. Despite these clear and express contractual
agreements, Plaintiffs filed a multi-count complaint against Defendantsin this
Court, rather than pursuing arbitration in North Carolina.

In arecent tentative ruling in this lawsuit, (Dkt. No. 54 (the “ Tentative
Ruling”)), the Court questioned the parties’ premise that Ninth Circuit law bars this
Court from compelling arbitration outside of this District, and invited Defendants to
reconsider filing a motion to compel arbitration. Taking up the Court on its

invitation, Defendants have revisited the authorities cited in the Tentative Ruling

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE
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and now present the Court with the following four alternative options, all of which
have precedent in this Circuit: (1) interpret Continental Grain narrowly and compel
arbitration in North Carolina; (2) stay proceedings in this case pending the outcome
of anew Petition to Compel Arbitration' which Defendants have recently filed in
the United States District Court for the Middle District of North Carolina
(apossible procedure noted by this Court in Footnote 5 of the Tentative Ruling);
(3) dismissthe First Amended Complaint (Dkt. No. 33 (the “FAC")); or (4) transfer
this case to the Middle District of North Carolina

STATEMENT OF FACTS

Market Americais a 25-year-old product brokerage and Internet one-to-one

marketing company; the company is ranked as the 66th largest Internet retailer in
America? It sells products through a network of independent distributors, known
within Market America as Independent UnFranchise Owners (“Distributors’). Both
Market America and its co-defendant and parent company Market America
Worldwide, Inc. are North Carolina corporations headquartered in Greensboro,
North Carolina, where nearly 600 Market America employees work. Defendant
James Howard Ridinger founded Market Americain North Carolinain 1992 and he
serves as Market America' s Chief Executive Officer. Defendant Loren Ridinger is
the Senior Executive Vice President and defendant Marc Ashley is the President
and Chief Operating Officer. Marc Ashley residesin North Carolina and James
Howard Ridinger and Loren Ridinger residein Florida. (Wallace Decl. { 2;
Declaration of Clement Erhardt (Dkt. No. 39-2, hereinafter “Erhardt Decl.”) { 2;
FACT 11, 12)

! See Request for Judicial Notice, filed concurrently with this Motion.

2“\When consideri ng amotion to compel arbitration, a court applies a standard similar to the summary
judgment standard of Fed.R.Civ.P. 56.” Jurado v. Schutz 655, LLC, Case No. 2:16-cv-05996, 2017 WL 600076, *5
(C.D. Cdl. Feb. 13, 2017) (quoting Concat LP v. Unilever, PLC, 350 F.Supp.2d 796, 804 (N.D. Cal. 2004).)
Defendants have therefore submitted evidence in support of this motion for the predominant purpose of establishing
that Plaintiffs agreed to arbitrate the claims at issue in this lawsuit.

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE
2.
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Notwithstanding the claims advanced by the three former Distributorsin this
case (one of which was in the business only three months), Market America has
never been accused by any Federal, State, or international regulator of being
anything other than a legitimate direct-selling business marketing safe and effective
products. (Erhardt Decl. 12.) The company maintains an A+ Better Business
Bureau rating. (1d.)

Since 1992, Market America has required all Distributorsto sign an
agreement with Market America, (now known as the “Independent UnFranchise
Application and Agreement,” and referred to herein asthe “Agreement”). (1d. 14.)
The Agreement serves as the key from which Market America enters a Distributor’s
personal information into its system. (Id. §7.) Without an Agreement and the
requisite personal information that accompanies the Agreement, Market America
would have no record of aDistributor’s activities nor would the Distributor’s
information bein Market America’' s system. (Id.)

The Agreement sets out the general, high-level terms between Market
Americaand its Distributors. (Id. 6.) Some of the terms, for example, directly
relate to Federal regulatory requirements, such as the company’ s mandate that
Distributor compensation be based on retail sales. (Id.) Other provisions designate
Distributors as independent contractors and explain the tax consequences of that
status. (Id.) The Agreement has a one-year term and must be renewed each year.
(Id. 15.) Both parties have the right to terminate the Agreement with 30 days
notice, (Wallace Decl. 1 10), and Market Americamay only modify the
Agreement’ stermsif it notifies the Distributors, (id. §11).

The Agreement includes a choice of law provision designating North
Carolinalaw, (id. 1 10), and, most importantly for this motion, contains the

following forum selection and arbitration clause:

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE
3.
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Arbitration. Any controversy or claim arising out of or relating to this
Agreement, or the breach thereof, shall ultimately be settled by
arbitration administered by the American Arbitration Association in
accordance with its Commercial Arbitration Rules and judgment on
the award rendered by the arbitrators may be entered in a court of
competent jurisdiction. Y ou understand that this arbitration provision
means you are giving up the right to have any dispute you have
regarding this Agreement heard by a jury and determined in a court of
law. The arbitration shall be heard by one arbitrator, and it shall take
place in Greensboro, North Carolina. Either party may seek
emergency or provisional relief in the General Court of Justice,
Guilford County, North Carolina, prior to invoking the arbitration
remedy.

(Wallace Decl. § 13; FAC 1 76 (the “ Arbitration Provision”).)

Distributors can sign up with Market America online or in paper form.
(Erhardt Decl. §15.) To sign up online, a Distributor must provide their personal
information before being presented with a copy of the Agreement. (Wallace Decl.
18.) Beforethe Distributor can submit the Agreement, he or she must click a box
indicating agreement to the Terms and Conditions. (Id.) The Termsand
Conditions are not in a hyperlink; rather, they are presented on the same page as the
checkbox and include the Arbitration Provision. (I1d.) Similarly, if a Distributor
signs up using a paper form, the Distributor must sign the form acknowledging that
he or she agrees to the terms on the back of the form. (Erhardt Decl. 1 5.)

Market America s records indicate that Plaintiff Yang signed up asa
Distributor online in May 2010 and remained a Distributor until August 2015.
(Wallace Decl. 114, 19.) Market Americareceived Annual Renewal Forms from
MPaintiff Yang in 2010 and 2011. (Id., 116, Exh. G.) Beginningin 2012,

Market America s records indicate that Y ang opted in to Auto Renew online by

clicking “I agree” to the following terms:

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE
4,




Case 2317-cv-04012-GW-JEM Document 62 Filed 10/09/17 Page 14 of 34 Page ID #:1468

BUCHALTER

A PROFESSIONAL CORPORA

31162651

© 00 N OO O A~ W DN P

N DD NN N NNDNRRPRER R R B P R
N O OO0 W NP O © 0N O 00 W N PP O

28

TION

“ Acceptance of Amendmentsto IDA&A. By agreeing to these terms
and conditions for Auto Renewal, you agree to the incorporation by
reference of all amendments and/or revisions of the IDA&A asyou
agreed to it originally, as provided during the previous year in official
Market Americaliterature. Renewal of the IDA& A and Forms
925/1001. You renew your IDA&A with Market America. You
agree to be bound by the Terms and Conditions of that Agreement . . .
asamended from timeto time.” (Id. §17.)

Plaintiff Lan signed up online in November 2015, but did not renew the
Agreement in November 2016 and is currently listed asinactive in Market
America ssystem. (Id. 115, 20, Exh. B.) Paintiff Liu signed up online on March
1, 2016, but did not renew the Agreement in March 2017 and is currently listed as
inactive. (Id. §7, Exh. D.) Market America’ s recordsindicate that all three
plaintiffs signed up online by clicking “I agree” next to the Terms and Conditions,
which stated that any dispute related to the Agreement must be arbitrated in
Greensboro, North Carolina. (Id. 1 15.)

Despite this clear agreement to arbitrate all claims related to the Agreement,
Plaintiffs filed this putative class action on May 30, 2017, alleging causes of action
for adeclaratory judgment that the arbitration provision is unenforceable,
violations of several California statutes, and RICO violations. Defendantsfiled a
motion to compel arbitration soon after being served with the complaint, (Dkt.

No. 19), and the parties fully briefed the motion. After the motion was fully
briefed, but before it could be decided, Plaintiffs filed an amended complaint
adding Plaintiff Liu Liu as an additional plaintiff. (Dkt. No. 33.) Thereafter, based
on Plaintiffs’ allegation in paragraph 72 of the FAC and Defendants' review of
relevant Ninth Circuit case law, namely the Ninth Circuit’ s decision in Continental
Grain Co. v. Dant & Russell, 118 F.2d 967 (1941), Defendants re-styled their
motion as a motion to transfer the action to the Middle District of North Carolina,
or, in the aternative, stay or dismissthe action. At the hearing on Defendants

motion to transfer, the Court issued the Tentative Ruling, which questioned the

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE
S.
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applicability of Continental Grain to the facts of this case and invited Defendants
to move to compel arbitration or to petition the Middle District of North Carolina
to enforce the arbitration agreement. In response, on October 5, 2017, Defendants
filed a petition to enforce arbitration in the United States District Court for the
Middle District of North Carolina, Market America, Inc. et al. v. Chuanjie Yang et
al., Case No. 1:17-cv-897 (M.D. N.C.),® and now file this motion to compel
arbitration, or stay the proceedings pending resolution of the North Carolina action,
or dismiss the case, or transfer the matter to the Middle District of North Carolina.
As noted below, courtsin this district have utilized all four approaches when
confronted with a binding and enforceable agreement to arbitrate in alocation
outside of the federal district that the plaintiffs choseto file their lawsuit.
ARGUMENT
The Federal Arbitration Act (“FAA™) governs arbitration provisionsin

agreements that affect interstate commerce. Allied Bruce Terminix Cos. v. Dobson,
513 U.S. 265, 277 (1995). Written arbitration agreements “shall be valid,
irrevocable, and enforceable, save upon such grounds as exist at law or in equity for
the revocation of any contract.” 9 U.S.C. § 2. “The overarching purpose of the
FAA .. .isto ensure the enforcement of arbitration agreements according to their
terms so as to facilitate streamlined proceedings.” AT& T Mobility LLC v.
Concepcion, 563 U.S. 333, 344 (2011). Thisgoal reflects a“liberal federa policy
favoring arbitration.” Moses H. Cone Memorial Hospital v. Mercury Constr.
Corp., 460 U.S. 1, 24 (1983). “Any doubts about the scope of arbitrable issues,
including applicable contract defenses, are to be resolved in favor of arbitration.”
Tompkinsv. 23andMe, Inc., 840 F.3d 1016, 1022 (9th Cir. 2016).

% Defendants respectfully request that the Court take judicial notice of the filing and contents of the Petition
for Order Compelling Arbitration filed by Defendants on October 5, 2017 in the United States District Court for the
Middle District of North Carolina. See, Request for Judicial Notice, filed concurrently herewith.

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE
6.
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l. THE ARBITRATION PROVISION AND FORUM SELECTION CLAUSE
ISA VALID AND ENFORCEABLE PROVISION REQUIRING
PLAINTIFFSTO ARBITRATE THEIR CLAIMSIN NORTH CAROLINA.

The federal policy favoring enforcement of arbitration provisions limitsthis
Court’sinquiry to two “gateway” questions: (1) “whether there is an agreement to
arbitrate between the parties,” and (2) “whether the agreement covers the dispute.”
Brennan v. Opus Bank, 796 F.3d 1125, 1130 (9th Cir. 2015).

A. North Carolina Law Governs Whether the Parties Entered Into aValid
Agreement to Arbitrate Disputes in North Carolina.

The Agreement states that “North Carolina law shall govern any dispute
arising out of, or related to, this Agreement notwithstanding its choice of law
provisions.” (Wallace Decl. 110.) This Court must look to California choice of
law principles to determine whether to honor that provision. Paracor Fin., Inc. v.
General Elec. Capital Corp., 96 F.3d 1151, 1164 (9th Cir. 1996) (“In afedera
guestion action where the federal court is exercising supplemental jurisdiction over
state claims, the federal court applies the choice-of-law rules of the forum state—in
this case, California.”) Californialaw, in turn, follows the three-step analysis set
forth in Section 187 of the Restatement Second of Conflict of Laws, “which reflects
astrong policy favoring enforcement of [choice of law] provisions.” Nedlloyd
LinesB.V. v. Super. Ct, 3 Cal.4th 459, 465 (1992). Firgt, this Court must determine
whether the parties or the transaction have a substantial relationship to North
Carolina or “whether there is any other reasonable basis for the parties’ choice of
law.” 1d. If that prong is satisfied, the Court must enforce the choice of law
provision unless the Court finds that “[North Carolina’s] law is contrary to a
fundamental policy of California” 1d. If the Court does find that North Carolina
law conflicts with a fundamental California policy, the Court may only disregard
North Carolinalaw if it finds that “ California has a materially greater interest” than

North Carolinain the determination of theissuesin thiscase. |d.

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE
1.
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To start, it is settled law that a party has a substantial relationship to a chosen
state when the party isincorporated, hasits principal place of business, or residesin
that state. Gen. Sgnal Corp. v. MCI Telecommunications Corp., 66 F.3d 1500,
1506 (9th Cir. 1995); Continental Airlines, Inc. v. Mundo Travel Corp.,

412 F.Supp.2d 1059, 1064 (E.D. Cal. 2006) (“If one party resides in the chosen
state, that state has a substantial relationship to all of the parties.”). Plaintiffs
concede that Market Americaand Market America Worldwide, Inc. are
incorporated in North Carolina, (FAC 1112, 13; Wallace Decl.  2), it is undisputed
that all three individual defendants are employees and officers of North Carolina
corporations, (Wallace Decl.  2), and one of the individual defendantsis a North
Carolinaresident, (id.). Therefore, the “substantial relationship” prong is satisfied.

Plaintiffs bear the burden of establishing the “fundamental conflict” and
“materially greater interest” prongs,” which is“ahigh bar.” Fagerstromv.
Amazon.com, Inc., 141 F.Supp.3d 1051, 1061 (S.D. Cal. 2015). Here, thereisno
fundamental California policy at risk if the Court applies North Carolinalaw
because both states share the federally mandated policy favoring enforcement of
arbitration clauses. Importantly, Californiafederal courts have consistently held
that afundamental conflict does not exist merely because the chosen state’s laws
may render a different outcome than Californialaw, including the determination of
whether an arbitration provision is unconscionable. See Han v. Samsung
Telecommunications Am., LLC, No. CV 13-3823-GW(AJWXx), 2013 WL 7158044,
*5-6 (C.D. Cdl. Dec. 16, 2013) (holding that Texas law applied even though
California s general unconscionability analysis may render a more favorable result
for aCaliforniaresident); Zeif v. Cintas Corporation No. 2, 2013 WL 12147757
(C.D. Cal. April 15, 2013) (applying Ohio law where it “requires both procedural
and substantive unconscionability” just like California).

Because Defendants have a substantial relationship to North Carolinaand

North Carolinalaw regarding interpretation and enforcement of arbitration

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE
8.
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provisions does not conflict with any fundamental policy of California, North

Carolinalaw governs whether the arbitration provision is valid and enforceable.
B.  All Three Plaintiffs Assented to the Agreement Terms and Conditions

Under North Carolina law, “[a] contract, express or implied, requires assent,
mutuality, and definite terms.” Schlieper v. Johnson, 672 S.E.2d 548, 553 (N.C. Ct.
App. 2009). Market America has submitted evidence that all three Plaintiffs
assented to the Terms and Conditions by clicking the box indicating that they agree
to the “Terms and Conditions’ which were presented to the Plaintiffs on the same
page as the checkbox. (Wallace Decl. §15.) Plaintiffs were required to check the
box indicating their assent before they could submit their applications. (1d.)
Numerous courts® have enforced similar “clickwrap agreements” and they are
enforceable under North Carolinalaw. See Bergenstock v. LegalZoom.com, Inc.,
No. 13 CV S 15686, 2015 WL 3866703, at *5-6 (N.C. Super. June 23, 2015)
(enforcing arbitration provision in LegalZoom'’s clickwrap agreement); Solumv.
CertainTeed Corp., 147 F.Supp.3d 404, 413 (E.D. N.C. 2015) (holding plaintiffs
alleged reliance on defendants’ misrepresentations was unreasonabl e because
plaintiffs entered into a clickwrap agreement with terms that contradicted the
alleged misrepresentations). Here, Plaintiffs assented to the Terms and Conditions,
including the arbitration provision, by clicking “| agree” on the same page as the
Terms and Conditions. Plaintiffs therefore agreed to the Terms and Conditions and
the Arbitration Provision is valid and enforceable under North Carolinalaw.

Paintiff Yang challenges Market America’s electronic records and alleges
that he “did not sign the distributorship agreement in the form referred to in Figure
No. 12 and did not enroll with Market America electronically, but instead signed

* See, e.g., Fteja v. Facebook, Inc. 841 F.Supp.2d 829, 838 (S.D.N.Y. 2012) (collecting cases enforcing
forum selection clauses in clickwrap agreements); Hancock v. Am. Tel & Tel. Co., Inc., 701 F.3d 1248, 1256 (10th
Cir. 2012) (“Clickwrap agreements are increasingly common and ‘ have routinely been upheld.’”); Nguyen v. Barnes
& Nobles, Inc., 763 F.3d 1171, 1175-76 (9th Cir. 2014) (noting that the operative question when enforcing a
clickwrap-like agreement is whether the plaintiff “had actual notice of the Terms of Use or was required to
affirmatively acknowledge the Terms of Use before completing” the contract).

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE
9.
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the form presented by hisupline.” (FAC 1 68.) In aprior declaration, Plaintiff
Y ang claimed that he “signed a one page piece of paper” that “to the best of [hig]
recollection . . . did not include any ‘terms and conditions.”” (Dkt. No. 42-1, 3.)

This Court addressed a similar argument in Jurado v. Schutz 655 LLC, supra.
In that case, the defendant submitted a declaration stating that the terms and
conditions were presented to the plaintiff electronically and that “ she checked a box
labeled ‘1 Accept’ rather than an adjacent box labeled ‘Reject.’” 2017 WL 600076,
at *5. This, the Court found, constituted “ undisputed, admissible evidence that [the
plaintiff] accepted the terms of the [agreement] and the arbitration clause therein,”
which “shift[ed] [the burden] to plaintiff to point to evidence creating a material
issue of disputed fact.” Id. Ultimately, the Court found that plaintiff’s claim that
“she does not ‘recall reviewing or accepting any type of arbitration agreement with
[defendant]” was “insufficient to create a disputed issue of material fact.” 1d.; see
also Smpson v. Inter-Con Sec. Sys,, Inc., No. C12-1955RAJ, 2013 WL 1966145, at
*5 (W.D. Wash. May 10, 2013) (noting that “mere assertion that [a party] does not
remember signing [an arbitration agreement] isinsufficient to create a genuine issue
of material fact”).

Similarly, Market America's electronic records show that Plaintiff Y ang
clicked “I Agree” when presented with the terms and conditions. (Wallace Decl.
14.) Further, any paper form signed by Plaintiff Y ang would have included the
terms and conditions on itsreverse side. (Erhardt Decl. §5.) Thus, evenif the
Court believed Plaintiff Y ang's allegations that he signed a paper form and does not
remember any terms and conditions, that evidence does not, as the Jurado court

found, create a material issue of disputed fact.

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE
10.




Case 2317-cv-04012-GW-JEM Document 62 Filed 10/09/17 Page 20 of 34 Page ID #:1474

BUCHALTER

A PROFESSIONAL CORPORA

31162651

© 00 N OO O A~ W DN P

N DD NN N NNDNRRPRER R R B P R
N O OO0 W NP O © 0N O 00 W N PP O

28

TION

C. The Career Manual’ s Internal Dispute Resolution Procedure is Not
Relevant to the FAC.

Plaintiffs’ allegations regarding the Career Manual are irrelevant because the
internal dispute resolution process does not apply to Plaintiffs' claims and has no
bearing on the enforceability of the Arbitration Provision.

The Career Manual lists the rules, regulations, policies, procedures, and
standard of conduct for Market America’s Distributors. (Erhardt Decl. 19.) It
serves as a blueprint for how Distributors are expected to run their business and
includes details and step-by-step procedures for the Distributorsto follow. (Id.)
For example, the Career Manual includes policies for day-to-day issues like the
generation of commissions, customer orders, and advertising. (1d.)

Because disputes occasionally arise regarding the proper interpretation of the
Career Manual’ srules, Market America has a distributor grievance and complaint
procedure. (ld., 1 14.) This procedure requires disputes over interpretations of the
Career Manual and disputes between distributors inter se to be submitted to an
Appeals Board and eventually a Dispute Resolution Board within Market America.
(Id., 1 14.) Distributors are not required to submit disputes related to the
Agreement to the Dispute Resolution Board and in 25 years the Career Manual’s
grievance procedure has never been used for any purpose other than interpreting the
Career Manual policies and procedures. (1d., §16.) Market Americahas never
required a Distributor to exhaust the remedies in the distributor grievance process
before pursuing arbitration. (1d. 21.)

In short, the grievance procedure applies to internal disputes over compliance
with certain Career Manual Rules, not disputes over the validity or legality of the
Agreement or Market America s business model as Plaintiffs have alleged here.
Therefore, Plaintiffs allegations regarding the purported unconscionability and

unenforceability of those provisions have no bearing on this motion.

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE
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D. Plaintiffs Challengesto the Arbitration Provision and Forum
Selection Clause Lack Merit.

Paintiffs advance three general objectionsto the Arbitration Provision’s
enforceability: (1) the written version of the Agreement allegedly only requiresa
signatory to agree to the “terms” of the Agreement and not the “conditions,” and
Plaintiffs allege that the Arbitration Provision is a condition, (FAC 9 75-77);

(2) Market America sright to modify the Agreement “render[s] the arbitration
provision illusory, lacking consideration, and therefore unenforceable, (FAC

1 109); and (3) the Arbitration Provision is unconscionable, (FAC { 87). None of
MPlaintiffs defenses have merit.

First, even putting aside the fact that all three Plaintiffs electronically agreed
to the Terms and Conditions and accepting Plaintiffs’ argument that Distributors
signing up viathe paper form only agreeto “terms,” Plaintiffs' own allegations
undermine their argument that the Arbitration Provision is a condition, rather than
an agreed to “term.” Paragraph 109 on page 28 of the FAC alleges that “[t]he
conditions grant MarketAmerica[sic] the power to unilaterally modify the terms of
the Agreement, including the arbitration provision, at any time....” Andthe
Modification provision that Plaintiffs are citing to clearly states that Market
Americahas the right to modify “the terms of this Agreement.” (Wallace Decl.
111 (emphasis added).) Thus, Plaintiffs argument that neither they nor other class
members assented to the Arbitration Provision contradicts the FAC.

Second, North Carolina courts have held that the right to modify a contract
does not render the contract illusory when the contract requires the modifying party
to notify the other party, and as long as the discretionary power is subject to the
implied duty of good faith and fair dealing. See Curtisv. GE Capital Corp., 2013
WL 4212932, *4 (W.D. N.C. Aug. 15, 2015); MCI Constructors, Inc. v. City of
Greensboro, 125 Fed.App'x 471, 477 (4th Cir. 2005). The Arbitration Provision

requires Market Americato notify Plaintiffsif it modifies any of the terms and

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
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conditions, and Plaintiffs then have the unfettered right to terminate the Agreement
if they disapprove of the amendment. (Wallace Decl. 110, 11.) Furthermore,
Market America has not exercised its right to modify the arbitration provisionin
MPaintiffs agreements, (Wallace Decl. 4 14), and, even if it did, that right would be
subject to the implied duty of good faith and fair dealing. For both reasons, the
modification provision does not render the Agreement illusory.

Third, the Arbitration Provision is not unconscionable. Under North
Carolinalaw, acontract is not unconscionable unless “the inequality of the bargain
Is so manifest as to shock the judgment of a person of common sense, and where
the terms are so oppressive that no reasonable person would make them on the one
hand, and no honest and fair person would accept them on the other.” Brenner v.
Little Red Sch. House, Ltd., 274 S.E.2d 206, 210 (N.C. 1981). The terms must be
“so one-sided that the contracting party is denied any opportunity for a meaningful
choice].]” Id. “The mere fact that plaintiffs lacked the ability to negotiate contract
terms does not create substantive unconscionability.” Wilner v. Cedars of Chapel
Hill, LLC, 773 S.E.2d 333, 337 (N.C. Ct. App. 2015). Paintiffs bear the burden of
proving both procedural and substantive unconscionability. Zhu v. Deng, 794
S.E.2d 808, 812 (N.C. Ct. App. 2016).

Based on recent Supreme Court precedent, North Carolina courts have
determined that “unconscionability attacks that are directed at the arbitration
process itself will no longer betolerated.” Torrence v. Nationwide Budget Finance,
753 S.E.2d 802, 811 (N.C. Ct. App. 2014). Specifically, the North Carolina Court
of Appeals held in Torrence that the United States Supreme Court’ s precedent
precludes afinding of unconscionability based on high arbitration costs, or “being
excessively one-sided and lacking mutuality.” 1d. at 811-12.

Paintiffs claim that the Arbitration Provision is unconscionable because “the
rules of Commercial Arbitration for American Arbitration Association do not

provide for prevailing party fees and class members would have to pay the cost and

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
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fees of arbitration despite their entitlement to costs of suit and fees should they be
the prevailing party in this action, [and] the pre-litigation requirements of
MarketAmerica[sic] prior to bringing action are unconscionable.” (FAC {87.) In
North Caroling, Plaintiffs attacks on the arbitration processitself cannot support a
claim of unconscionability.

Similarly, even if this Court were to ignore the choice of law provision,
application of Californialaw does not change the result. In Tompkinsv. 23andMe,
the Ninth Circuit applied Californialaw and rejected the plaintiffs
unconscionability claims concerning an arbitration provision that (1) plaintiffs
agreed to online by clicking abox indicating that the plaintiffs agreed to certain
“Terms of Service,” 840 F.3d at 1020; (2) required arbitration before the AAA, id,;
(3) required the losing party to pay the prevailing party’ s fees, id. at 1024-27,

(4) required arbitration in the defendant’ s principal place of business even though it
would be expensive for plaintiffsto arbitrate there, id. at 1029; (5) carved out
certain intellectual property claims that plaintiffs claimed the defendant was much
more likely to bring than the plaintiffs, id. at 1030-31; and (6) granted the defendant
the unilateral right to modify the entire agreement, including the arbitration
provision, id. at 1032-33. Just asin Tompkins, Plaintiffs agreed to the Arbitration
Provision online through asimilar process, and the Arbitration Provision requires
arbitration proceedings to occur before AAA arbitratorsin Market America’'s
principal place of business.

In short, the Arbitration Provision and the Agreement as a whole are not
unconscionable under North Carolina or Californialaw, and must be enforced.

E. The Broad Arbitration Provision Encompasses Plaintiffs Claims.

Parties may delegate to an arbitrator the question of whether an arbitration
provision covers certain disputes. Rent-A-Center, West, Inc. v. Jackson, 561 U.S.
63, 79-80 (2010) The Arbitration Provision’s broad language and its incorporation

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE
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of the AAA Commercial Rules demonstrate Plaintiffs and Market America’'s
mutual intent to delegate the question of arbitrability to an arbitrator.

The Arbitration Provision states that “[a]lny controversy or claim arising out
of or relating to [the] Agreement” will be submitted to an arbitrator and emphasizes
to Plaintiffs that “this arbitration provision means you are giving up theright to
have any dispute you have regarding this Agreement heard by ajury and
determined in acourt of law.” (Wallace Decl.  13; FAC 129 (emphasis added).)
Because the threshold question of whether the Arbitration Provision coversthe
disputes at issueisitself a“controversy” related to the Agreement and a “dispute
[Plaintiffs] have regarding [the] Agreement,” the parties have clearly and
unmistakably agreed to arbitrate arbitrability. See Fadal Machining Ctrs., LLC v.
Compumachine, Inc., 461 Fed.App’ x. 630, 632 (9th Cir. 2011) (parties clearly and
unmistakably delegated the question of arbitrability based on exact same language).

Furthermore, the Arbitration Provision specifies that arbitration proceedings
will be governed by the Commercial Arbitration Rules of the American Arbitration
Association (“AAA™). Rule7(a) of the AAA Rules grants the arbitrator “the power
to rule on his or her own jurisdiction, including any objections with respect to the
existence, scope, or validity of the arbitration agreement or to the arbitrability of
any claim or counterclaim.” (Declaration of Jonathon D. Townsend (Dkt. No. 39-
3), Exh. A.) In Brennan v. Opus Bank, 796 F.3d 1125, 1130 (9th Cir. 2015), the
Ninth Circuit held that “incorporation of the AAA rules constitutes clear and
unmistakable evidence that contracting parties agreed to arbitrate arbitrability.”
Since Brennan, severa courtsin this District have joined the “vast mgjority of the
circuits’ and applied the Brennan rule even when one of the partiesis arguably
“unsophisticated.” See Miller v. Time Warner Cable Inc., No. 8:16-CV-329
(J. Snyder), 2016 WL 7471302, at *5 (C.D. Ca. Dec. 27, 2016) (applying Brennan
to arbitration agreement between customer and Time Warner Cable); Grisby v. DC
4400, LLC, 2016 WL 7115903, *5 (C.D. Cal. Dec. 5, 2016). Thus, even if the
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Court considers Plaintiffs to be “unsophisticated,” under the AAA rulesit isthe
arbitrator, and not a court, who determines the scope of the Arbitration Provision.

But even if the Court determines the scope of the Arbitration Provision itself,
the broad language clearly encompasses the FAC's claims.” “To require arbitration,
[Plaintiffs] factual allegations need only ‘touch matters' covered by the contract
containing the arbitration clause and all doubts are to be resolved in favor of
arbitrability.” Smula, Inc. v. Autoliv, Inc., 175 F.3d 716, 721 (9th Cir. 1999).

The United States Supreme Court previously described an arbitration clause
applying to “[a]ny controversy or claim arising out of or relating to this Agreement,
or breach thereof” --- language identical to this Arbitration Provision --- asa
“broad arbitration clause,” Prima Paint Corp. v. Flood & Conklin Mfg. Co.,

388 U.S. 395, 398 (1967), and the Ninth Circuit has recognized that “when parties
intend to include a broad arbitration provision, they provide for arbitration ‘arising
out of or relating to’ the agreement.” Cape Flattery Ltd. v. Titan Maritime, LLC,
647 F.3d 914, 922 (9th Cir. 2011).

Plaintiffs herein allege that Market America s agreements and business
relationships with its distributors, including Plaintiffs, violate Californialaw and
RICO. Plaintiffs allegations focus on the money paid to Market America under the
Agreements, alleged misrepresentations made by Defendants regarding the business
opportunities associated with becoming a distributor for Market America, and the
alleged unlawful structure of Market America' s business model as an “endless
chain” and/or “pyramid scheme.” All of these causes of action “relate to” the
Agreement and certainly “touch on” the subject matter of the Agreement.

Therefore, they are encompassed by the Arbitration Provision.

® All of the Defendants may enforce the Arbitration Provision against Plaintiffs even though Market
Americaisthe only signatory. See Kramer v. Toyota Motor Corp., 705 F.3d 1122, 1128 (9th Cir. 2013) (“[A] litigant
who is not a party to an arbitration agreement may invoke arbitration under the FAA if the relevant state contract law
allows the litigant to enforce the agreement.”); Ellison v. Alexander, 700 S.E.2d 102, 110 (N.C. Ct. App. 2010)
(“[A]slong as [anonsignatory’s] alleged liability arises from his actions as an agent of the corporate signatory to the
arbitration agreement, [the nonsignatory defendant] is entitled to enforce the arbitration clause.”).

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE
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. THIS COURT SHOULD COMPEL ARBITRATION, DISMISS THIS
CASE, STAY PROCEEDINGS, OR TRANSFER THISCASE TO THE
MIDDLE DISTRICT OF NORTH CAROLINA.

Districts courtsin this Circuit have enforced valid arbitration provisions —
like the arbitration provision at issue here — by using least four different procedural

mechanisms, all of which are available to this Couirt.
A. This Court May Compel Arbitration in North Carolina.

A party to an arbitration agreement may petition afederal district court to
compel arbitration and if the Court determines that “the making of the agreement
for arbitration or the failure to comply therewith is not in issue,” the Court must
order arbitration pursuant to the agreement’sterms. 9 U.S.C. § 4 (“Section 4”).
Section 4 also states, however, that “[t]he hearing and proceedings, under such
agreement, shall be within the district in which the petition for an order directing
such arbitrationisfiled.” 9U.S.C. §4.

Contrary to the position advanced by Plaintiffs, Continental Grain Co. v.
Dant & Russell, 118 F.2d 967, 968 (1941), does not prevent this Court from
compelling arbitration which, according to the Arbitration Provision, isto occur in
adifferent state. In Continental Grain, in a situation where the plaintiff filed a
petition in Oregon to compel arbitration in New Y ork, the Ninth Circuit held that
Section 4 limited afederal district court to ordering arbitration within the district in
whichit sat. 1d. at 968. Notably, the Ninth Circuit stated that “the appellant had
invoked the jurisdiction of a court other than that having jurisdiction in New Y ork
to enforce the agreement” and “having invoked the jurisdiction of the United States
District Court for Oregon [the appellant] is hardly in a position to complain that it
has exercised that jurisdiction in accordance with the statute giving it jurisdiction.”
Id. Here, of coursg, it is not the moving party that has invoked the jurisdiction of
this California district court, but it is the party opposing arbitration which filed in
this District.

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
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None of the Ninth Circuit decisions since 1941 explicitly prohibit a district
court from compelling arbitration in a different district when, as here, the plaintiff
chose the venue and is the party seeking to avoid arbitration in the contractually-
designated forum. In Bauhinia Corp. v. China National Machinery & Equipment
Import & Export Corporation, the Ninth Circuit upheld the Eastern District of
California s order compelling arbitration in its district where the arbitration
provision was ambiguous about the selected forum. 819 F.2d 247, 249-50
(9th Cir. 1987). However, the Ninth Circuit limited its holding to circumstances
where the contract did not designate aforum. 1d. at 250 (“In the absence of aterm
specifying location, a district court can only order arbitration within its district.”).

The Ninth Circuit returned to the issue in 2001 and held that a suit to enjoin
arbitration does not have to have to be filed in the “ contractually-designated
arbitration locale.” Textile Unlimited, Inc. v. A.BMH & Co., Inc., 240 F.3d 781,
783 (9th Cir. 2001). The court noted that “the venue provisions of the FAA do not
supplant the general venue provisions of 28 U.S.C. § 1391(a); rather they are
permissive and supplement those sections.” 1d. With this background in mind, the
Ninth Circuit held that a petition to compel arbitration may be filed in adistrict
other than the one specified in the underlying arbitration provision. Id. at 785.

Finaly, in Sovak v. Chugai Pharmaceutical, Co., 280 F.3d 1266 (9th Cir.
2002) amended by 289 F.3d 615, 619 n.1 (9th Cir. 2002), the Ninth Circuit did not
overturn the Southern District of California s decision to compel arbitration in
Chicago, but noted that the appellant did not “challenge the district court’ s order
compelling arbitration.” “Therefore, [the Ninth Circuit] express[ed] no view asto
whether the district court properly compelled arbitration in Chicago, even though
the federal action wasfiled in California” 1d. In support of this statement, the
Ninth Circuit directed the reader to compare Continental Grain with Dupuy-
Busching Gen. Agency v. Ambassador Ins. Co., 524 F.2d 1275, 1276-78 (5th

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
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Cir.1975) (concluding that § 4 bars ordering arbitration in another judicial district
only when the party seeking to compel arbitration filed the federal suit).

This Court apparently reads Continental Grain as not applying here, noting in
the Tentative Ruling that “ Section 4’ s terms arguably only apply where that
particular procedureis initiated by the same party who is seeking to compel
arbitration.”

At least one California federal district court® has read Continental Grain as
only applying when it is the plaintiff which istrying to compel arbitration. See,
United Sates ex rel. Turnkey Construction Services, Inc. v. Alacran Contracting,
2013 WL 6503307 (E.D. Cdl. Dec. 11, 2013) (Cadliforniadistrict court granted
defendant’ s motion to compel arbitration where arbitration clause provided for
arbitration to occur in lllinois; in so holding, court interpreted Continental Grain as
limited to its facts and procedural circumstances; court found reasoning of Fifth
Circuit in Dupuy-Busching Gen. Agency, supra, to be “persuasive”).

This case at hand exemplifies the concerns raised by this Court in its
Tentative Ruling and the Eastern District of Californiain Alacran Contracting
regarding Continental Grain opening the door for plaintiffsto circumvent mutually
agreed upon forum selection provisions in arbitration clauses by filing suit ina
district outside the designated forum.

Accordingly, this Court should interpret Continental Grain narrowly --- like

the Alacran court --- and compel Plaintiffs to arbitrate in North Carolina

B. The Court May Stay These Proceedings, or Dismiss This Action,
Pending the Completion of Arbitration.

The FAA requires this Court to stay proceedings until the parties have

conducted arbitration proceedings because Plaintiffs brought suit in this court

¢ Admittedly, and as noted in prior submissions by both parties, other district courts within this Circuit have
come out the other way on thisissue. See, e.g., Beuperthuy v. 24 Hour Fitness USA, Inc., No. 06-0715-SC, 2012 WL
3757486, at *5 (N.D. Cal. duly 5, 2012); Seaman v. Private Placement Capital Notes I, LLC, Case No. 16-cv-00578-
BAS-DHB, 2017 WL 1166336, at *5-6 (S.D. Cal. March 3, 2017).

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE
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“upon an[] issue referable to arbitration under an agreement in writing for such
arbitration.” 9 U.S.C. 8§ 3. Assuggested in the Tentative Ruling as one possible
course of action, on October 5, 2017, Defendants filed, in the United States District
Court for the Middle District of North Carolina (the “Middle District”) a petition to
compel arbitration. Defendants therefore request a stay of these proceedings until
the Middle District issues aruling on Defendants’ petition; and, if the Middle
District grants the petition, Defendants request that this action be stayed until such
time as the parties complete their arbitration. See Entravision Comm' ns Corp v.
BroadView Software, Inc., Case No. CV 09-4573, 2009 WL 10675885, at *3 (C.D.
Cal. Aug. 26, 2009) (noting Continental Grain issue, and staying action “pending
the completion of arbitration”).

This Court also has discretion to dismiss this action if it finds that the claims
are arbitrable. Thinknet Ink Information Resources, Inc. v. Sun Microsystems, Inc.,
368 F.3d 1053, 1060 (9th Cir. 2004). Courtsin thisdistrict have done so pursuant
to Rule 12(b)(6), Luna v. Kemira Specialty, Inc., 575 F.Supp.2d 1166, 1176 (C.D.
Cal. 2008), and Rule 12(b)(1), Alvarado v. Pacific Motor Trucking Co., EDCV 14—
0504-DOC, 2014 WL 3888184, at *7 (C.D. Cal. Aug. 7, 2014). Seealso Ideal
Company, Inc. v. 1st Merchant Funding, LLC, 2016 WL 2932086, at *3 (C.D. Cal.
May 18, 2016) (“ Further ‘[s]ubstantial case law establishes that [Rules] 12(b)(1),
(3), and (6) are the correct rules under which to seek dismissal based on an
arbitration provision.”) (quoting Valley Power Sys., Inc. v. Gen. Elec. Co., No. 11-
cv-10726-CAS-JCx, 2012 WL 665977, at *7 (C.D. Cal. Feb. 27, 2012)); Cigirex,
LLC v. Acosta, Inc., 2014 WL 12606496, at *3 (C.D. Cal. Oct. 6, 2014) (expressing
concerns on the ramifications of Continental Grain and dismissing the claims
subject to arbitration as “the best way to navigate the requirements of the FAA™).
Because the Arbitration Provision appliesto al of Plaintiffs' claims, this Court may

dismissthisactioninits entirety.
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C. In the Alternative, this Court Should Transfer Venue to the Middle
District of North Carolina.

The arbitration provision provides for mandatory arbitration in Greensboro,
North Carolina, and also provides that “[€]ither party may seek emergency or
provisional relief in the General Court of Justice, Guilford County, North Carolina,
prior to invoking the arbitration remedy.” (Wallace Decl. §13.)

Because arbitration clauses are “in effect, a specialized kind of forum-
n7

selection clause,
dismiss the case, this Court should transfer the case to the Middle District of North

if this Court is not inclined to compel arbitration or stay or

Carolina pursuant to Atlantic Marine Construction Co. v. United Sates District
Court for the Western District of Texas, U.S. , 134 S.Ct. 568, 581 (2013).°

1. The Supreme Court’s Decision in Atlantic Marine _
Requires Transfer to the Middle District of North Carolina.

In Atlantic Marine, the United States Supreme Court recently explained that
a party may enforce aforum selection clause through a motion to transfer pursuant
to 28 U.S.C. § 1404(a), and the court must give “controlling weight” to forum
selection clauses “in all but the most exceptional cases.” 134 S.Ct. at 581. There,
the Court adopted a modified analysis that applies in the context of a motion to
transfer premised on a forum-selection clause: (1) “plaintiff’s choice of forum
merits no weight” because “when a plaintiff agrees by contract to bring suit only in
a specified forum—presumably in exchange for other binding promises by the
defendant—the plaintiff has effectively exercised its ‘ venue privilege’ before a
dispute arises,” id. at 581-82; (2) adistrict may only consider “public-interest

" Scherk v. Alberto-Culver Co., 417 U.S. 506, 519 (1974).

8 Defendants respectfully disagree with the Court’ s suggestion in the Tentative Ruling that Defendants
motion to transfer hinges on whether the Court determines that it can compel arbitration outside of thisdistrict. As
noted infra, the Arbitration Provision is aforum selection clause that requires “controlling weight” under Atlantic
Marine, irrespective of the Court’s power to compel arbitration in North Carolina. 1ndeed, the two Central District
cases relied on in Section 1V.A transferred cases to other districts based on similar Arbitration Provisions without
ever mentioning Continental Grain or the Court’s authority to compel arbitration outside this district.
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factors’ rather than the traditional private-interest factors such as the convenience
of the forum for Plaintiffs or their witnesses, id. at 582; and (3) transfer of venue
will not carry with it the original venue's choice-of-law rules, id. at 583.

Relevant public-interest factors include administrative difficulties flowing
from court congestion, the interest of the local court in deciding local controversies,
and theinterest in trying a diversity case in a court that is at home with thelaw. |d.
at 581 & n.6. “Asthe party acting in violation of the forum-selection clause,
[Plaintiffs] must bear the burden of showing that public-interest factors
overwhelmingly disfavor atransfer.” Id. at 583 (emphasis added). Here, Plaintiffs
agreed to arbitrate in North Carolina. (Wallace Decl. 113.)

Since Atlantic Marine, this Court has granted motions to transfer to another
federal district court based on nearly identical provisions and under similar
circumstances. See Crown Capital Secs,, L.P. v. Liberty SurplusIns. Corp.,

2015 WL 12748815, *2, *10 (C.D. Cd. Mar. 3, 2015) (J. Stanton) (granting motion
to transfer venue to the Southern District of New Y ork based on aforum selection
and arbitration provision stating that “[t]he arbitration or any court proceeding shall
take placein New York, New York and New York law shall apply”); Britvan v.
Cantor Fitzgerald, L.P., 2016 WL 3896821, *1 (C.D. Cal. July 18, 2016)

(J. Wright) (granting motion to transfer to New Y ork where contract was governed
by New Y ork law and arbitration provision stated that arbitration was “to be
adjudicated by apanel of arbitrators sitting in New Y ork City”).

Furthermore, al of the public interest factors weigh in favor of transferring
this matter to the Middle District of North Carolina. First, the Central District is
one of the busiest districtsin the country and transferring the case to the Middle
District of North Carolinawill enhance rather than hinder administrative efficiency.
Crown Capital Secs., L.P., 2015 WL 12748815 at * 8 (C.D. Cal. Mar. 3, 2015)
(“*[T]he Central District of California. . . isone of the busiest districtsin the
country.’”™) (quoting Inre Air Crash Over Taiwan on May 25, 2002, 331 F.Supp.2d

DEFENDANTS MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE,
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1176, 1202 (C.D. Cal. 2004)). Second, the Middle District has an interest in this
matter because both corporate defendants are North Carolina corporations and all
three individual defendants work for the North Carolina corporations. Third, the
Agreement is governed by North Carolinalaw, (Wallace Decl. § 12), which the
Middle District will obviously be more familiar with than this Court.

Because the Plaintiffs private interests, including their convenience and their
choice of forum, bear no weight on this question, and because the public interest
factors all favor transfer to the Middle District, this Court should transfer the matter
to the Middle District.

2. Plzlaintgfg Cannot Demonstrate that the Forum Selection Clause
isTnvalid.

Plaintiffs may only evade the Agreement’ s forum selection clause if they can
prove that the forum selection clause is “unreasonable”’ under the circumstances.
Argueta v. Banco Mexicano, SA., 87 F.3d 320, 325 (9th Cir. 1996). This Court
may only find that the forum selection clause is unreasonable if the Plaintiffs satisfy
their heavy burden of showing that “(1) its incorporation into the contract was the
result of fraud, undue influence, or overweening bargaining power; (2) the selected
forumis so ‘gravely difficult and inconvenient’ that the complaining party will ‘for
al practical purposes be deprived of itsday in court’; or (3) enforcement of the
clause would contravene a strong public policy of the forum in which the suit is
brought.” Id. (internal citations and quotations omitted). Although Plaintiffs
regurgitate the three factorsin the FAC, (FAC 1 90), they provide little explanation
for how they intend to satisfy their heavy burden. Nonetheless, the following
principles militate against a finding that the forum selection clause is unreasonabl e.

First, Plaintiffs must prove that Market America sinclusion of the forum
selection clause in the Agreement was the product of fraud, overreaching, or
overweening bargaining power, rather than that the Agreement as awhole was a
product of those factors. See Petersen v. Boeing Co., 715 F.3d 276, 282 (9th Cir.
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2013); Crown Capital Secs., 2015 WL 12748815, at *5. Here, Plaintiffs allege only
that the Agreement as awhole, not the forum selection clause in particular, isthe
product of overreaching or coercion. This does not satisfy Plaintiffs high burden.
See Richardsv. Lloyds of London, 135 F.3d 1289, 1297 (9th Cir. 1998).

Second, “[t]o establish unreasonableness of aforum selection clause the
party resisting enforcement of the clause has a heavy burden of showing that trial in
the chosen forum would be so difficult and inconvenient that the party effectively
would be denied a meaningful day in court.” Pelleport Inv., Inc. v. Budco Quality
Theatres, Inc., 741 F.2d 273, 281 (9th Cir. 1984). In other words, Plaintiffs must
show that transferring this case to Greensboro, North Carolinawould make it
impossible for them to try their case, “‘not simply aless convenient or effective
means of doing so.”” Zaklit v. Global Linquist Solutions, LLC, 2014 WL
12521725, at *19 (C.D. Ca. Mar. 24, 2014) (quoting Bowman v. Kona University,
Inc., 2013 WL 3819674, *2 (C.D. Cal. July 23, 2013) (J. Pregerson).).

In their prior declarations, Plaintiffs testified—with almost identical
language—that requiring them to arbitrate their claimsin North Carolinawould be
a hardship because they would have to pay for airfare and food, and disrupt their
work schedules. (Dkt. No. 42-1, 11 13, 27; Dkt. No. 42-2, 117, 8, 22; Dkt. No. 42-
3,717, 8, 22.) But this Court has previously rejected similar “bare assertions of
direfinancial situations and significant financial hardship.” Zaklit, 2014 WL
12521725, at *20. Instead, Plaintiffs must put forth specific evidence of “financial
difficulty and/or physical limitation, and explain why the difficulty and/or
limitation makes litigating in [ Greensboro, North Carolina] so prohibitively
expensive as to prevent the party from having the case heard at all.” 1d.

Finally, the loss of aclaim does not necessarily invalidate aforum selection
clause on public policy grounds. See Fireman's Fund Ins. Co. v. M.V. DR
Atlantic, 131 F.3d 1336, 1338 (9th Cir. 1997) (upholding forum selection clause

even though plaintiff lost right to bring in rem proceedings in Korea); Crown
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Capital Secs., 2015 WL 12748815, at *6 (“ The fact that the remedies availablein
New Y ork for insurance bad faith claims may be less favorable than those available
in Californiais not avalid basis to deny enforcement of aforum selection clause.”).
Thus, even if Plaintiffs can establish that they will lose the right to bring aclaim if
this caseis transferred to another federal district court, that fact alone will not
satisfy Plaintiffs’ heavy burden.
CONCLUSION
For the foregoing reasons, Defendants respectfully requests that their Motion

to Compel Arbitration be granted or that the Court stay the case pending resolution
of the North Carolina matter, dismiss the case in its entirety, or transfer the matter
to the Middle District of North Carolina.

DATED: October 9, 2017

BUCHALTER
A Professional Corporation

By /s
Lawrence B. Steinberg
Attorneys for defendants
MARKET AMERICA, INC,,
MARKET AMERICA WORLDWIDE, INC.,
JAMES HOWARD RIDINGER,
LOREN RIDINGER and MARC ASHLEY

WOMBLE CARLYLE
SANDRIDGE & RICE, LLP

By /s
Pressly M. Millen
Attorneys for defendants
MARKET AMERICA, INC.,,
MARKET AMERICA WORLDWIDE, INC.,
JAMES HOWARD RIDINGER,
LOREN RIDINGER and MARC ASHLEY
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Defendants MARKET AMERICA, INC., MARKET AMERICA
WORLDWIDE, INC., JAMES HOWARD RIDINGER, LOREN RIDINGER, and
MARC ASHLEY (collectively, “Defendants’) respectfully request that the Court
take judicia notice of the following record of the United States District Court for
the Middle District of North Carolina (“the “North Carolina Arbitration Petition™):

“Petition for Order Compelling Arbitration,” Dkt. No. 1,

Market America, Inc. et al. v. Chuanjie Yang, et al., Case

No. 1:17-cv-897 (M.D.N.C. filed October 5, 2017)
A true and correct copy of the North Carolina Arbitration Petition is attached hereto
as Exhibit 1.

Judicial noticeis proper for the foregoing document because it is an official
record of the U.S. District Court for the Middle District of North Carolina. See,
e.g., Triguerosv. Adams, 658 F.3d 983, 987 (9th Cir. 2011) (Federal courts “may

take notice of proceedings in other courts, both within and without the federal
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judicial system, if those proceedings have a direct relation to matters at issue.”)
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(quoting U.S. ex rel. Robinson Rancheria Citizens Council v. Borneo, Inc., 971 F.2d
244, 248 (9th Cir. 1992))); Nat. Res. Def. Council v. Sw. Marine, Inc., 39 F. Supp.
2d 1235, 1237 n.1 (S.D. Cal. 1999) (noticing the United States' amicus curiae brief
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in another matter, reasoning that because the brief was not a“‘fact,’ legal or
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1 Defendants request judicial notice only of the existence of this court record,
2 | and not of the truth of its specific contents.

3 DATED: October 9, 2017
4 BUCHALTER
5 A Professional Corporation
6
By /s
7 Lawrence B. Steinberg
3 Attorneys for defendants
MARKET AMERICA, INC,,
9 MARKET AMERICA WORLDWIDE, INC.,
JAMES HOWARD RIDINGER,
10 LOREN RIDINGER and MARC ASHLEY
11 WOMBLE CARLYLE
12 SANDRIDGE & RICE, LLP
13
By /s
14 Pressy M. Millen
15 Attorneys for defendants
MARKET AMERICA, INC,,
16 MARKET AMERICA WORLDWIDE, INC.,
JAMES HOWARD RIDINGER,
17 LOREN RIDINGER and MARC ASHLEY
18
19
20
21
22
23
24
25
26
27
28
BHA ***** DEFENDANTS REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF MOTION TO COMPEL
31165887 ARBITRATION OR, IN THE ALTERNATIVE, TO STAY, DISMISS OR TRANSFER VENUE
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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
Case No. 1:17-cv-897

MARKET AMERICA, INC.; MARKET
AMERICA WORLDWIDE, INC; JAMES
HOWARD RIDINGER; LOREN
RIDINGER; and MARC ASHLEY,
PETITION FOR ORDER
Petitioners, COMPELLING ARBITRATION

V.

CHUANJE YANG; OLLIE LAN; and LIU
LIU,

Respondents.

Pursuant to the Federal Arbitration Act, 9 U.S.C. 8 1 et. seq., Petitioners Market
America, Inc. (“Market America’), Market America Worldwide, Inc., James Howard
Ridinger, Loren Ridinger, and Marc Ashley (collectively, “Petitioners’) alege as

follows:

PARTIES

1 Petitioner Market Americais a 25-year-old product brokerage and Internet
one-to-one marketing company. It isa corporation organized and existing under the laws
of the State of North Carolinawith its headquarters in Greensboro, North Carolina, where

nearly 600 Market America employees work.

Case 1:'17-cv-00897 Document 1 Filed 10/05/17 Paaoe 1 of 9
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2. Petitioner Market America Worldwide, Inc. is a corporation organized and
existing under the laws of the State of North Carolina with its headquarters in
Greensboro, North Carolina. It isthe parent company of Market America.

3. Petitioner James Howard Ridinger is a resident of Miami, Florida. Mr.
Ridinger founded Market America in 1992 and serves as Market America’'s Chief
Executive Officer.

4, Petitioner Loren Ridinger is a resident of Miami, Florida, and the Senior
Executive Vice President of Market America.

5. Petitioner Marc Ashley is a resident of North Carolina and the President
and Chief Operating Officer of Market America.

6. Respondents Chuanjie Yang, Liu Liu, and Ollie Lan (“Respondents’) are
individuals that, upon information and belief, reside in Los Angeles County, California.
Respondents are plaintiffs in a putative class action filed against Petitioners in the United
States District Court for the Central District of California, which is styled Chuanjie Yang
et al. v. Market America, Inc. et al., Case No. 2:17-cv-04012 (C.D. Cal.) (the “California
Action”). A true and correct copy of the original class action complaint and the operative

first amended class action complaint (the “FAC”) are attached hereto as Exhibits 1 and 2.

JURISDICTION AND VENUE

7. This Court has subject matter jurisdiction over this Petition based on 28
U.S.C. 81332(a)(1) because the parties are completely diverse and the amount in

controversy, as set forth in the FAC, exceeds $75,000, exclusive of interest and costs, and

Case 1:'17-cv-00897 Document 1 Filed 10/05/17 Paae 2 of 9
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based on 28 U.S.C. 8§ 1367 because the state law claims alleged in the California Action
arise from the same case and controversy as Respondents’ federal law claims. See 9
U.S.C. 84 (“A party aggrieved by the alleged failure, neglect, or refusa of another to
arbitrate under a written agreement for arbitration may petition any United States district
court which, save for such agreement, would have jurisdiction under title 28, in a civil

action . . . for an order directing that such arbitration proceed in the manner provided for

in such agreement”).

GENERAL ALLEGATIONS

I. Respondents Assent to the Terms and Conditions of Market America’ s Distributor
Agreement.

8. Market America sells products through a network of independent
distributors known within Market America as Independent UnFranchise Owners
(“Distributors”).

9. Since 1992, Market America has required al Distributors to sign an
agreement that is now known as the “Independent UnFranchise Application and
Agreement” (the “Agreement”). A true and correct copy of the Agreement is attached

hereto as Exhibit 3.

' The version of the Agreement submitted as Exhibit 3 to this Petition is the same version
that Respondents’ attorney submitted as an exhibit to his declaration in support of a brief
filed in the Central District of California. Chuanjie Yang, et al. v. Market America, Inc.,
et al., Case No. 2:17-cv-04012-GW-JEM, Dkt. No. 43-9 (C.D. Cal.). Although the
Agreement has changed in minor ways over the years, the arbitration provision and the
choice of law provision have remained the same since 2010.

3
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10.  Distributors can sign the Agreement with Market America online or in
paper form. To sign up online, aDistributor hasto fill out his or her personal information
before being presented with a copy of the Agreement. Before the Distributor can submit
the Agreement, the Distributor must click a box indicating that he or she assents to the
Agreement’s Terms and Conditions. The Terms and Conditions are not presented in a
hyperlink; rather, the Terms and Conditions are presented on the same page as the
checkbox.

11.  Similarly, if a Distributor signs up using a paper form, the Terms and
Conditions are listed on the back of the Agreement, and the Distributor must sign the
form acknowledging that he or she agrees to the terms.

12. Market America's records show that respondent Chuanjie Yang signed up
as a Distributor online in May 2010 and remained a Distributor until August 2015.
Respondent Y ang renewed his Agreement in 2010 and 2011. Beginning in 2012, Market
America s records indicate that Y ang opted in to automatically renew (“Auto Renewal”)
online by clicking “1 agree” to the following terms:

Acceptance of Amendments to IDA&A. By agreeing to these terms and

conditions for Auto Renewal, you agree to the incorporation by reference of

all amendments and/or revisons of the IDA&A as you agreed to it

originally, as provided during the previous year in official Market America

literature. Renewal of the IDA&A and Forms 925/1001. You renew your

IDA&A with Market America. You agree to be bound by the Terms and
Conditions of that Agreement . . . as amended from time to time.”

2|In adeclaration filed in the California Action Respondent Y ang denied that he signed up
online as Market America’'s records indicate, but admitted, nonetheless, that he signed a
one-page piece of paper. Irrespective of whether Mr. Yang signed up online or by paper
form, he would have assented to the Agreement’s Terms and Conditions.

4
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13. Respondent Ollie Lan signed up online in November 2015, but did not
renew the Agreement in November 2016 and is currently listed as inactive in Market
America s system.

14. Respondent Liu Liu signed up online on March 1, 2016, but did not renew
the Agreement in March 2017, and is currently listed as inactive in Market America’'s
system.

15. Market America's records indicate that all three Respondents assented to
the Terms and Conditions of the Agreement by clicking “l agree” next to the

Agreement’s Terms and Conditions.

II. The Agreement Includes An Enforceable Arbitration Provision That Appliesto
“Any Controversy or Clam Arising Out Of or Relating To” the Agreement.

16. By assenting to the Terms and Conditions of the Agreement, Market
America and the Respondents agreed to arbitrate any disputes arising out of or relating to
the agreement in an arbitration administered by the American Arbitration Association.
The relevant provision provides as follows:

Arbitration. Any controversy or claim arising out of or relating to this
Agreement, or the breach thereof, shall ultimately be settled by arbitration
administered by the American Arbitration Association in accordance with
its Commercial Arbitration Rules and judgment on the award rendered by
the arbitrators may be entered in a court of competent jurisdiction. You
understand that this arbitration provision means you are giving up the right
to have any dispute you have regarding this Agreement heard by a jury and
determined in a court of law. The arbitration shall be heard by one
arbitrator, and it shall take place in Greensboro, North Carolina. Either
party may seek emergency or provisional relief in the General Court of

Case 1:'17-cv-00897 Document 1 Filed 10/05/17 Paae 5 of O
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Justice, Guilford County, North Carolina, prior to invoking the arbitration
remedy.

(Exhibit 3, § 29.)

17.  The Agreement further provides that “North Carolina law shall govern any
dispute arising out of, or related to, this Agreement notwithstanding its choice of law
provisions.” (Exhibit 3 § 28.)

18. Market America did not change the Arbitration Provision or the choice of
law provision between 2010 and 2016, and al three Respondents assented to both
provisions when they signed up to be Distributors.

19. Asawritten provision in a contract that involves interstate commerce, the
Arbitration Provision is valid and enforceable against Respondents. See9 U.S.C. 82 (“A
written provision in any ... contract evidencing a transaction involving commerce to
settle by arbitration a controversy thereafter arising out of such contract or
transaction . .. shall be wvalid, irrevocable, and enforceable....”); Zandford wv.
Prudential-Bach Secs,, Inc., 112 F.3d 723, 726 (4th Cir. 1997) (noting that there is a

“federa policy strongly favoring arbitration”).

1.  Respondents File aLawsuit Against Petitionersin California That Arises Out Of
and Relates to Their Agreements with Market America.

20. Degspite the Arbitration Provision, Respondents Chuanjie Yang and Ollie
Y an filed the California Action on May 30, 2017. (Exhibit 1.)
21.  Respondents amended their complaint on July 20, 2017, to add Respondent

LiuLiu. (Exhibit 2.)
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22. The FAC asserted eight claims for relief against Petitioners. (1) judgment
declaring the Arbitration Provision unenforceable; (2) endless chain scheme under
California Penal Code § 927 and California Civil Code 8§ 1689.2; (3) unfair and deceptive
practices claims under California Business & Professional Code § 17200, et seq.;
(4) false advertising under California Business & Professional Code § 17500, et seq.;
(5) violation of the Racketeer Influenced and Corrupt Organizations Act (“RICO”), 18
U.S.C. §1962(a); (6) RICO, 18 U.S.C. § 1962(c); (7) RICO, 18 U.S.C. § 1962(d); and
(8) federal securities fraud. In short, the FAC alleges that Market America’s relationship
with its Distributors constitutes an unlawful pyramid and/or fraudulent endless chain in
violation of California state law and federal law.

23. Because the Agreement with Respondents is essential to their claims
against Petitioners, the Agreement’s broad Arbitration Provision applies to all eight
causes of action in the FAC. See Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388
U.S. 395, 398 (1967) (describing an arbitration clause that applied to “[alny controversy
or claim arising out of or relating to this Agreement” as a “broad arbitration clause’);
Muriithi v. Shuttle Exp., Inc., 712 F.3d 173, 179 (4th Cir. 2013) (“Any uncertainty
regarding the scope of arbitrable issues agreed to by the parties must be resolved in favor
of arbitration.”).

24.  Petitioners moved, over Respondents opposition, to transfer the California

Action to this district pursuant to the Arbitration Provision. In a tentative ruling, the
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Central District of California invited Petitioners to file this petition. (Exhibit 4, p. 5,
fn.6.)*

25. A true and correct copy of the Central District of California’s Minutes of its
November 6, 2017, hearing, which encloses the Court tentative ruling, is attached hereto
as Exhibit 4.

26.  Petitioners intend to inform the Central District of Californiathat they have
filed this Petition and to ask the court to, among other options, stay the California Action

until this Court can decide whether to compel arbitration in North Carolina.

CLAIM FOR SPECIFIC RELIEF

Specific Performance of Arbitration Provision

27.  Respondents breached the Arbitration Provision by ignoring the Arbitration
Provision and filing the California Action. Pursuant to 9 U.S.C. 8§84, Petitioners are
entitled to an order requiring Respondents to comply with the Arbitration Provision and
directing that arbitration proceed in the manner provided for in the Arbitration Provision.

WHEREFORE, Petitioners pray as follows:

1. That Respondents be ordered to arbitrate al claims aleged against
Petitioners in Chuanjie Yang et al. v. Market America, Inc. et al., Case No. 2:17-cv-
04012 (C.D. Cal.);

2. That Petitioners be awarded such other relief as the Court deems proper.

® As described in the tentative ruling, Petitioners first asked the Central District of
Californiato compel arbitration, but re-styled their motion as a motion to transfer to this
District based on Ninth Circuit precedent that could be read to suggest that the Central
District of California cannot compel arbitration in North Carolina.

8
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Respectfully submitted this the 5th day of October, 2017.
WOMBLE CARLYLE SANDRIDGE & RICE, LLP

/s Pressy M. Millen

Pressly M. Millen

N.C. State Bar No. 16178

555 Fayetteville Street, Suite 1100
Telephone: (919) 755-2100
Facsimile: (919) 755-2150

Email: pmillen@wcsr.com

ATTORNEYSFOR PETITIONERS MARKET
AMERICA, INC.; MARKET AMERICA WORLDWIDE,
INC; JAMES HOWARD RIDINGER; LOREN
RIDINGER; and MARC ASHLEY
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1 Declaration of Eugene Wallace
2 I, Eugene Wallace, hereby declare as follows:
3 L I am an adult resident of the State of North Carolina and competent to
4 | make this declaration. Iam currently the Chief Technology Officer at Market
5 | America, Inc. (“Market America”), where I focus on information technology and
6 | Internet issues. I have worked for Market America for nineteen years. Before
7 | serving as Chief Technology Officer, my roles at Market America included Senior
8 | Applications Engineer, Vice President of Business Solutions, Project Manager, and
9 | Vice President of Project Management. I have over twenty years of experience in
10 | information technology, including ten years with the United States Navy as a
11 || Special Weapons Technician. My testimony herein is based upon my personal
12 | knowledge.
13 2. Market America is a product brokerage company that sells its products
14 || through a network of independent distributors, known within Market America as
15 | Independent UnFranchise Owners (“Distributors™). Market America Worldwide,
16 | Inc. is the parent company of Market America and both companies are North
17 | Carolina corporations headquartered in Greensboro, Guilford County, North
18 | Carolina. Individual Defendant James Howard Ridinger founded Market America
19 | in 1992 and he serves as Market America’s Chief Executive Officer. Defendant
20 | Loren Ridinger is the Senior Executive Vice President of Market America and
21 | Defendant Marc Ashley is the President and Chief Operating Officer of Market
22 | America. James Howard Ridinger and Loren Ridinger are residents of Miami,
23 | Florida. Marc Ashley is a resident of North Carolina.
24 3. Distributors have the option to sign up as a Distributor online by
25 | executing the Independent Distributor Application and Agreement, now known as
26 | the Independent UnFranchise Application and Agreement, (the “Agreement”)
27 | through a Sign-Up Wizard or to fill out a paper Agreement and mail the executed
28 | Agreement to Market America. Both methods require applicants to agree to the
BUCTM;ERNMR DECLARATION OF EUGENE WALLACE
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1 | Terms and Conditions of the Agreement. Market America’s system keeps electronic
2 | records, which can be accessed to determine the date and time a Distributor signed
3 | up online. Chuanjie Yang, Ruoning Lan and Liu Liu all signed up online through
4 || the Sign-Up Wizard.
5 4. Exhibit A is a screenshot of Market America’s electronic record of
6 | Chuanjie Yang’s sign up. Yang’s Distributor ID is located in the red box in the top
7 | right of the screenshot. The date in the second red box indicates the date that Yang
8 | selected “I agree” to the Terms and Conditions and submitted the Agreement. The
9 | third red box indicates the time that Yang selected “I agree” and submitted the
10 | Agreement. Yang agreed to the Terms and Conditions of the Agreement and signed
11 | up online on May 15, 2010 at 3:06 pm (Eastern).
12 5.  Exhibit B is a screenshot of Market America’s electronic record of
13 | Lan’s sign up. Lan’s Distributor ID is located in the second red box. The date and
14 | time in the first red box indicates that the date and time that Lan selected “I agree™
15 | to the Terms and Conditions and submitted the Agreement. Lan agreed to the
16 | Terms and Conditions of the Agreement and signed up online on November 13,
17 | 2015 at 6:20pm (Eastern).
18 6.  According to Market America’s system, when Lan signed up as a
19 | distributor with Market America, her address was listed as Houston, Texas. Exhibit
20 | C shows the information associated with Lan’s distributorship
21 7. Exhibit D is a screenshot of Market America’s electronic record of
22 | Liu’s sign up. Liu’s Distributor 1D is located in the first red box. The date and time
23 | inthe second red box indicates that the date and time that Liu selected “I agree” to
24 | the Terms and Conditions and submitted the Agreement. Liu agreed to the Terms
25 | and Conditions of the Agreement on March 1, 2016 at 1:25 p.m. (Eastern).
26 8. The following is the process by which a Distributor signs up online:
27 Applicants fill out personal information including, but not limited to, their
28 | name, mailing address, shipping address, social security number, phone number,
BUC:MI MNM“ DECLARATION OF;}-EUGENE WALLACE
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1 | email address and sponsor information (see Exhibits G and H for the 2010 and 2015
2 | - present online forms). Before being permitted to submit the Agreement, applicants
3 | are presented with a checkbox at the end of the Agreement (Exhibits E and F). This
4 | checkbox indicates a requirement to agree to the “Terms and Conditions” of the
5 | Agreement to become an Independent Distributor by selecting the checkbox. The
6 | Terms and Conditions of the Agreement are not contained in a hyperlink that
7 | requires users to visit another page. The Terms and Conditions of the Agreement
8 | are presented to Applicants on the same page as the checkbox.
9 9. The Agreement grants Distributors the right to sell certain products
10 | offered by Market America. Distributors are independent contractors, not
11 | employees of Market America.
12 10.  The Terms and Conditions of the Agreement grant both parties the
13 | right to terminate the Agreement for any reason by providing thirty days written
14 | notice.
15 11.  The Terms and Conditions of the Agreement give Market America the
16 | discretion to modify the Agreement’s terms and conditions, but require Market
17 | America to notify Distributors that it is modifying the Agreement. The
18 | modification provision states as follows:
19
20 “Modification. Market America, at its discretion, may amend the
MPCP, the policies and procedures in Part 2 of the Career Manual,
21 and terms of this Agreement, and shall notify you of any such
22 amendments in the UnFranchise Owner Magazine or other official
. Company publications or communications.”
24 12. The Agreement’s choice of law provision reads as follows:
25 “Choice of Law. North Carolina law shall govern any dispute arising
out of, or related to, this Agreement notwithstanding its choice of law
26 provisions.”
27 13.  The Agreement’s arbitration provision reads as follow:
28
DRCTARATION o FIGRNE WATTACE




Case 2:17-cv-04012-GW-JEM Document 62-2 Filed 10/09/17 Page 4 of 24 Page ID #:1505

Case 2"17—cv—04012—GW—JEM Document 39-1 Filed 08/03/17 Page 4 of 24 Page ID #:736
1 “Arbitration. Any controversy or claim arising out of or relating to this
7 Agreement, or the breach thereof, shall ultimately be settled by
arbitration administered by the American Arbitration Association in
3 accordance with its Commercial Arbitration Rules and judgment on
4 the award rendered by the arbitrators may be entered in a court of
competent jurisdiction. You understand that this arbitration provision
5 means you are giving up the right to have any dispute you have
6 regarding this Agreement heard by a jury and determined in a court of
law. The arbitration shall be heard by one arbitrator, and it shall take
7 place in Greensboro, North Carolina. Either party may seek emergency
8 or provisional relief in the General Court of Justice, Guilford County,
" North Carolina, prior to invoking the arbitration remedy.”
10 14.  Market America did not make any changes to the arbitration provision
11| or the choice of law provision from 2010 to 2016.
12 15.  Until the checkbox was selected, Yang, Lan, and Liu were not able to
13 submit the Agreement or complete the application. As indicated above and pursuant
14 | t© Exhibits A, B, and D Yang, Lan, and Liu clicked the checkbox indicating the
15 | acceptance of the Terms and Conditions of the Agreement, which specifically
16 designates arbitration as the sole method for resolving any disputes arising out of or
17 relating to the Agreement, and chooses North Carolina as the governing law and
18 sole venue. This same requirement and functionality has been in place from 2010 to
19 the present day. The only difference was that the 2016 and 2015 Agreement Terms
20 and Conditions are presented in a scroll box on the webpage and the 2010
21 Agreement Terms and Conditions are not contained in a scroll box.
2 16.  Prior to 2012, Distributors had to mail in an Annual Renewal Form to
23 Market America in order to renew the Agreement. Starting in 2012, however,
24 Distributors were able to opt in to Auto Renew their Agreements. But, similar to
25 signing up online, Distributors could not opt in to Auto Renew their Agreement
2% unless and until they selected an “I agree” checkbox, which indicated that they
27 agreed to the Terms and Conditions of the Annual Renewal and to the Terms and
28 conditions of the Independent Distributor Application and Agreement. Yang
S EETARATION OF FOGENE WALTACE
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1 | renewed his Agreement with Market America each year until 2015. In 2010 and
2 | 2011—i.e. before Auto Renewal was an option—Yang signed and mailed his
3 | Annual Renewal Form to Market America (Exhibit I). The Annual Renewal forms
4 | both contain the following language, which Yang agreed to:

5
6 “By signing this form I acknowledge the incorporation by
reference of all changes and/or revisions delineated in official
7 company literature that alter the Independent Distributor
8 Application and Agreement I originally signed. I, the above-named
Market America Independent Distributor, do hereby renew my
9 Independent Distributor Application and Agreement with Market
10 America as provided in the Independent Distributor Application and
Agreement, and I agree to be bound by the terms and conditions of
11 that agreement . . . as amended from time to time.”
12 17. In 2012, Yang opted in to Auto Renew his Agreement each year.
13 | Before opting in to Auto Renew, Yang clicked “I agree” to the following Terms:
14
“Acceptance of Amendments to IDA&A. By agreeing to these terms
IS and conditions for Auto Renewal, you agree to the incorporation by
16 reference of all amendments and/or revisions of the IDA&A as you
agreed to it originally, as provided during the previous year in official
17 Market America literature. Renewal of the IDA&A and Forms
18 925/1001. You renew your IDA&A with Market America. You agree
to be bound by the Terms and Conditions of that Agreement . . . as
19 amended from time to time.”
20 18.  Distributors can access the Terms and Conditions of the Agreement at
21 | any time on UnFranchise.com.
22 19.  On August 2, 2015, Yang faxed a letter to Market America requesting
23 | to cancel his distributorship (Exhibit J).
24 20. Market America’s records indicate that Lan did not renew the
25 | Agreement in November of 2016. Therefore, Lan is currently listed as inactive in
26 | Market America’s system.
27
28
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e

21. Market America’s records indicate that Liu did not renew the
Agreement in March of 2017. Therefore, Liu is currently listed as inactive in
Market America’s system.

I declare under penalty of perjury under the laws of the United States of

America that the foregoing is true and correct.

Dated this L7'1§-L”/‘/day of July, 2017

O o -1 N Wi B W

Eugene Wallace
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Ruoning Lan sign up date and time.
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EXHIBIT C
Ruoning Lan Distributor Information
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Exhibit D

Liu Liu’s sign up date and time.

ST DIST.ID STEP.CODE STEP.DATE STEP.TIME B7:49:0%an
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Exhibit E
“I Agree” required Checkbox on Independent Agreement for Year 2010.

fows Internet Explor

.w-@w%x.dm’glm— om]»s_‘dlﬁ.;l_?_p ? 4 j_i %

Todks Help
AU SOV UT AT IR YO ey T T U O U OO S OTIT I O T T T T D S T O T eI m LT PO @ U T Y OO MaT T
America business. You further agree not to use or disclose such information and material for the purpose of or your as a distributar for any
other Internet One-To-One Marketing Company (as defined in Section 17 abovel.
22. Srotaction of Markat Amarica Sales Forca, You racogniza that Markat America has invastad substantial effort and money in training, building. suppeorting and maintaining its

sales force and that protacting the Market Amarica sales farce fram unfair competition is impaortant ta both Market America and the other Distributors in its sales force. You
agraa tha[ the rastrictions contained in lh.; Agreamant are a fair and reasenable way to help protact the Market Amarica sales force from unfair compatition. You agraa that
f the n this will cause injury to Markat Amaerica and that Markaet Amarica is entitlad to seak preliminary and parmanant
injunctive reHeF to remedy such wdhhaﬂL
23. MNon-Compatition, While you are a Markat Amarica Distrbuter, you agree to the following limited restrictions:

(&) You will not solicit, diractly or indirectly, any Market Amenca Distributor, whether or nat personally spansored by you, into any other [nternet One-To-One Markaeting
Company {as defined in Section 17 above). Examples of indirect solicitation include, but are not limited to, request to review the products ar marketing plan, discussing good
experiences with the company, and putting a Market America Distributor in contact with a third party who solicits that Distrbutor.

{B) You will not sell the products of any other Internet One-To-One Marketing Company {as defined in Section L7 above), to any Market America Distnbutor except those who
are parsenally sponsered by you.

{C} You will not induce any Market America D those d by you, to sell the products of any other [nternet One-To-One Marketing Company
({as defined in Section 17 above).

(D) You will not. directly ar indirectly, salicit any Market America Distrnbutor to leave or reduce his or her activity with Market Amarica.

(E) You will not market the products of any other Internat One-To-One Marketing Company (as defined in Saction 17 above) to your ratail customers at the same tima as you
market Market America products to the same customers. The purpose of this provision is to aveid any confusion betwean Market Amarica’s products and the products of the
ather Internat One-To-One Markating Company (as defined in Section 17 above).

{F) You will not commingle the business of any other Internet One-To-One Marketing Campany (as defined in Sectian L7 above) with your Market America businass. You wil
keep @ach business totally separate and distinct from the other.

24. HKon-C aftar T, For a periad of six (6) months after termination of your Market America k& hip, whether by val I
tatrmination, or nen-renawal, you will not contact or communizate wath any Market America Distributar, or any of your farmer retail customers af Mnrket Amatico praducta, or any
ratail customers of anyane in your former Market America dewnline, on behalf of any other Internet Gne-To-One Markating Company (a3 defined in Saction 17 above):

{A) wathin 100 miles of your residence during the time you were a Distributar, ar

{B) within 100 miles of the rasidencas of any of your p. lly sp d Distrik ar

{C) within 100 miles of any Distnbutar in your Market Amarica dewnline who achieved the lavel of Certified Executive Coordinatar or above during the time that you were a
Markat Amarica Distnbutor,

In calculating the six-menth time period pravidad in this Section, the time shall be suspended during any period in which you are not in compliance with this Agreemant,

25. [ndemnification, You agree to defend, indemmify and hold harmless Market America, its anners, officers, agents, and assigns from and against
any and all Hablllw. lmuns. claims, jud lansuits, costs and { attorney’s fees) ansing out of, resulting from of in any way connected to
our T this whathar i by the actions or amissions to act of you or your agents, ar invitees. This

indamnity clauzae shall apply without regard to whether or not Market Amarica is actively or passively negligent with raspact to r}w liability. action, daim, ;udgmerm lawsuit
and/or demand. You vill provide the defanse of any and all such actions, claims, lavsuits and/or demands, and vill amploy counsel whao is satisfactory to Market Amariea for
that purpose. Alternatively. Market Amarica may. in its sole discration, provide its own defense at your expense.

28, Mon-Waiver. Any Failura to enfarce any nght hareundaer shall not constitute a waiver of any right granted haran or existing under Harth Carclina law.

27. umnfor:gaglc Tmms In u'-q evqnt any one or more of the terms contained in this Agreement shall for any reason be held to be mvahd illegal, or unenforceable in any

respact, such i shall nat affect any ather term hereof, and this Agreement shall be construed as if such invalid, illegal, or unenforceable
term had never been containad hercm.
28. Choice of Law, North Carclina law shall govern any dispute arising out of, ar relatad te, this Agreamant natvithstanding its chaice of law provisions.
29, Arhitration. Any contraversy or (laim arising aut or or relating to this Agreement, or the breach thereof, shall ultimately be utlled by arbitration administered by the
d with its € Rules and jud, ton the award rer d by th may be entered in a court of
d i You 4, d that this ark ision means you are giving up the right to have any dispute you havq regarding this Agreement heard by a

Jury ‘and determinad in a coust of law. The arbitration shall be heard by ane arbitrator, and it shall take place in Graensbore, Nerth Carolina. Either party may seek emergency
ar provisional relief in the General Court of Jask.:e, Guilfard County, North Carslina, prior to inveking the arbitration remedy.

30. Entire Agresmant, Thl! Agreemant and Part 2 of ihc Career Manual constituta the antire agreemant batween you and Markat America. Market Amarica has not made any
to or with you. You agree that you shall nct raly on any mada by a whather varbal
ar vnitten, ragarding 15 bari nnd canditions of thiz Agraemant. as the basis for a claim of misreprasentation against Market Amarica, To the extent that there is any
inconsistancy batwaen this Agreement and Part 2 of the Carear Manual, this Agreemant contrels. o ad 5 ; or of any

kind shall ba valid unless in writing and signed by an authorizad officer of Market Amarica.
I agrea to the above indicated information and 1 ACKNOWLEDGE THAT | HAVE READ, UNDERSTAND AND AGREE TO THE TERMS SET FORTH ON THIS FORM, AS EVIDENCED &Y
COMPLETING THIS FORM,
[ 1 Agree

I. I Agree - Submit Application | [ Print...

@ Internet + 1

DECLARATION OF EUGENE WALLACE
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EXHIBIT F

“I agree” required Checkbox on Independent Agreement for Year 2015 — Present.

Additional New Distributor Information
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TaxPayer inform ation
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EXHIBIT G
Online Sign Up Form for 2010.

€ Marke! America - Windows Internet Explorer

O -+ [ st missemioiedatetior = T84 X e

Pl Edt Ve Fgvooes Todk tidp I APcva Seakdrace =
- P GTgk s
e AN
| AT

WO e Market Amerka
# Home B Email  EnExpadol Q tiets Q) Spoott

‘marketamerica

- w0 Proder et e Foopin

| Homa The sign up wizasd will take you through the staps for encalling & paw American o Caradian distributer.
e e Flaase dick on the button belgw to gat started!

— If you sxpenience an interrugtion i Service, or you want (o esume a suspended “Sign Lp”, select the respecove distnbutar from the “New Distnbutar:” salectan
| urms sign Up g and dick the "Continue Sign Up Srocess” button..
P ——
| PATLive Sponsor 10 : 331542320
ponsor Name = SURDI0 CLINIC
Mew Distributor :  [New Distabutes] «

Type: () Distibuter () Health Professional Distributor

Country: (& usa O can

I Conltinue Sign Up Process

O O 00 1 v i B W

1 8 Done & @ Inernat +100% -
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rket Amer

@ » o hipsimy. comnfindez. distApp v B 4 X P

B ER vew Favortes Iock hep (Mehine Staschnce =

Pusass note that your home phons numbar wi ok be given sut.
R - —
Susiness Shone : 3364731234
Fax 1 356050041

Contact Nam:
Regionl BY *Gender 1 Male v

Transitions LifeStyles “Fiect Nan

B o Market Amarics 2 w - - ~Bage - Tosie =
- y T - x
3 f Home 5l E=wil En Espafiol O nets ) Signot
|
Lenguage
4 Home
| it ernationst Sign-Up Guide Steps -> The below checkboxes ars 'Automatically Checked' for aach step once you have completed or elected to ship.
I 1. Asplietion 2. UFMSInfe 3. UFMS 4. Tramafuc Bup 5. PATUve 4. Order 7. Ferm321 £ Form 200 3. Oene
| UFMS Sign Up
-
5 | PATLI If The P SSEMDULES 15 0 e0sting Freferred Customer, uss ore of the Dptions b
i—_ % Note: 8 2C 10wl be created 124 A5gnad Lo the mew distribulor i thare i pot ors Sready in sustence,
If this Preferred Customer was sponsored by vou, please dick on the doan-arrows and  if this Sreferrad Customer was spanscrad by snather Customer Manager, plaasa
6 Corporate Info salact the C [D from the hst: enter the seven-digit °C D in the bax below ard dick GO.
Sign Up Wirsrd ooy
e Sefect @ Proferred Customer ~ Bt
DOrdering Serdces
7 | Other Sendcer Personal Information
Pueape 548 W for Aspstance on (B3 form, Al Sl marked with an * Or coiored bax ar= required.
Online Forms ¥ you are FEEANE up a3 3 Company, (ompany Name 13 requred.
8 Praferred Customen: imary Distributor 55N / Fed Tax 10 [i700s088 |
Reports =Application Typa ¢ [ndiidual v "Prefarred Language | English v
e e - Company:Nim Subsenotion Kt Language 1 English v

1 Ty S S For faster Zommunication About your 3ppECation, Fease provide yow smit address.
“Last Name :[DISTAISUTOROL
Email Address : TESTUISAOLCOM
Downloads *Date of Sirth : MMM v Do v [vvvy v
NMTSS
1 1 Secondary Distributor Entry Classification
Links Rense seact casHMCALion.

OFEAND Seles Representative (No fee required. Sales representatives do not earn
Signaff Hiddle Inmal : @ commisgion,) - R RERRCR
1 2 Last Name : Distributor - Single BDC. Subeit current subscription fee. (initially you will
anly have ane BOC.)

5.5 plus requires order of 300 SV or greater
um 30 3V i 002 and mirimum 50 5V in 033}

| Supervisory Entry Level(s
with 200 B in 001 and mi

13

{ Mailing Address Shipping Address
[ Only complate f ¢ifferant from mating sddress.
"Street ) 20 Sow ((ASANT IIDGE R0AD) Street / P0 Box : 10 MAIN STREET
14 2pt / Suite : AT 10 &gt/ Suite : A°T 20
City : BEVERLY HILLS
v, State : California v

Zip : 90210

15 g r— Courtry Uz

16 Dana. & @ Internst +100% -+

17
18
19
20
21
22
23
24
25
26
27
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1 Internet Explorer

0 w Mo hiaps:fimy. comindax,ch dstipg v x Do
2 Ble Edt Vew Fpvortes Jools Heip
"
WO M Markst America - -
3 Sponsor Information Placement Information trumunx Report) A
Distibuzor’s 1D : 331642520 Aatamentt of New Distribalor.
Distabuter's Name : AURORD CLINIC —
“Hacement [D : 231822520
4 *Rlacament Ext : 002
|
| ‘LeRk  Caight
5 | New
TaxPayer Information
| Mndue punally of pisuys £ eiiify b
| 31 Tha Aumzer shewn 24 this foem i my comect Thxasyes [danbhicaban Number and
| act b Sace-up sthholding Secause:
[ am axamst from zackus sithhclding. o
- 4 # nct Besan notified by the [nbernal Revenus Serace that [ )'" TUTJECE T Tak-ul
witnhelding, as @ result of & Faliure t3 rezart ol intarest o dindends
3.Tne L35 has Achkad me Bhat £ am A8 16AGHr SuSiec be Saceus winhelding.
Right To Cancal
the buyer. may cancel this transaction at any time orice ko midaight of the third Butinels day aRter the date oF the traniactian,
7 Check Writing Privileges.
Distrizuter agraes
{21 Te comaly wth the rules OF Market Amenca. 81 May 39 amended fram e to tme,
indhuding mles raguinng saymast of apslicatia reinstatamant or athar
{2} Ta nakify Markst America of say change £
8 {3} Ta susrendar this creck woting zrivilege upan demand 2y Market Amarics.
Dnvess Licenses @
Drivers License State : ["USA States™] b
9 I authorize Market Amanca, [nc. to charge my credit card for any nea-quffient fundi {enacs of a0k draft) 3nd Sarvics charges Ehat are cutstanding for over 30 daye.
Cradit Card No :
Credst Card Expiration : MMM %[ vy »
1 0 Credit Cords Actapted: @E
Terms and Conditions
l 1 Veu haraby azzly to ecoms #n o Sales ive for Markat Amanca, You undarstand and agras thati
1, /4 o, If you are an individual, you are of legal age to enter into legally Sinding cantracta in the junadiction in which you entar into tis Agreement. iF you are
Susinasz antity, you 318 in geed standing in the punsdictian in waich you rare created, and in all jurisdictians in whith you ozerate. Also. IF yau are & Susinass enbty. the cesen
signing this Agresmaent oa vour Tehalf has the authenty &2 do 8o,
2. Ameptance: 3igntte Sall Sreducty, You shall Secoms an v 58l oy Market Amarica. Marcat
ot shall werat ia Rgravavant urduts 1€ mobAes you of rapection wthin 13 days f R receict, Voo shall nave the right lu 0l 1y oroducts fered oy Waricet Semarca in
aczerdanca wits tha eliiex ane crocadures in the Market America Carasr Manual, which may 2o amended fram tme to b
3. Egliges snd Srocedures, You certify that pou have recsived a cozy of s Carent Manual fram yeur Spanser. udline Ccmdm-kq- o7 aosther svure. M) u ond Sart
Z of the Carsar Manusl orior to entaring into thiz Agresmenat. You Iy reviewed the Cx NPCE) and the Schcies and
peccaduras a8 Bt forth in Dact 2 of the Caraar Masual, and you -mw-dg- that they ans incorporated ax carnt of this Agresmant in L‘u-r rasank farm aad as modifed fram
1 3 tima te time Sy Market Amarica.
4, Maricat Amarice, 8t 55 distration. may amend the MOCH, the solines and procadures in Sart 2 of the Carear Manual, and barms of bris 2graament. snd shall achiy
Tou oF any such agazine ar cther offioal Company publications or csmmunication!
3 Salas Ssscmssniaive Ozfien, {F you fieve slacied to becoma » snlu Reararentative, you have marked the azorooniate Dox on tis Agreement. Thar 5 Be fes of recuirement
te bacama 3 Seler 3 433§ u may purchass pradusts sk Dlstributer cost and ratall tham, but you may ook padidaste i the MRCE or am
1 4 CemMiEIens or SOAUTES. You UACATENG that unless you Jutat the 512985 ot wnaually pou il nat
an sarviies. o to from the Comaany, Sut you wil dasoibad in Saction &
¢. Distntuber Oction: Subsenotic Wi IF you have electad to become an Subscrigticn Fua of 5128, 3
(U5 Cumancy) it s Boremant. ¥ecl ageme ks MPCD hia 2gedfc raparting nd Hme-sensiove wwallicaion INauiramants ap Tot Jouh in the Corest Munosl, [
comsly with taed; may afact \mur . and Maricet Amarics sannot malo ts the The Faa covers vk up zuu Far
yous G-m‘wbzm-‘nw * Caraar M mateials, and sbraizion to rrices. 5 ¢ substripticn services sre soid at
*Comzany cost.” and Distrisuters el it missisns an b £ 8 sar w. Sut rather is steiztly to cfaet
tozts inurred by tve Comoany for Rduaticnal Bad Dusinals MALAALIS ARCSRIAR to Soerate & %o purthaze Iz to saroma 3 Markst Amanics Distrzuter
sther than the purchase of & SuSsmation Kit. -

J & Intermet H100% <

[y ] o () [\ —_— —_ —_ —_—
W N = O O e - N
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Favorites  Tools

20.

= = v s Bege =

m 7k 3 2w ywac. IF you wah b continue 38 & Distrisutor, wBch year you must 33l 50 retew BT Agraamant and submit the reneval
n place at the tma of rangwal. The ameunt ef this fas i3 sulfect to change Laes weittan Ashios in Campany susheatans, You Rave the nght nek i 1eek ansual reneral of
ENig AGraameant nd Market AMenca TR Ure Nght tS BICeSt of reject your retaral Bt i AiScrabicn. Any revewal Aot redected withia 13 davi of receiot By Maricet Amenica. or oy
Januacy 13 o the renasal pear. vhicheve is later, ahall Se Seemed sicested.
Tarminatian, Sthar sarty may tarminate s Agrasmient for a0y reasen aad 8t 2y GTre waen tidy (3] Gaya wittan ncbice 13 Khe Sthar 2arty, Howavar, Market Amenca may
karminate Enis Agraamant with |38 than 3T days critten notize for sedous viclations of the zelides 3nd srocedurds, in aceardancs with tne Camective Astion Sracedurs descited
in the Carear Manual. The SuZacnicticn Fee i3 fully refuncacie for s cencd of 30 cays. from the date of tas Agresement upan the retum of the Subsoiotan Kitin gacd
tandition and wntten tarminaticn of this dgreament by you. The cest of the Caraer Manual and initial matenalr in good conditien is 539.00 U5, Currencyl. and thia i

i x in gu-d canditian and weitten terminatien of tis Agreamant, The
raducts 4 matanals athar ran the Suiacisbion Kt Marcat

st Fllon e Deovitlon contained 18 the Corear Mamsel

Indazendant Contractar Statys. Uzan acceatancs of tuis Agreament oy Markst A yo wll 58 3a mquam- Saatiactar cospanaii for yeur ova Susinsss, Tris
Agrasmant is nat intanded and shall nct natrusc to ceate jency, 16 vanture Satveen you and Marcet Amanca, o0
Satvman you and your 13anar Thus Agresmact doas nok tanstibote tha 5a Al o Faes Bvs boaas Gr wi] b reciaind from v for s fant
to distnbute Maricet Amanca’s sroducts Sursuant to this Ar an 2 L2 you mustr

wad 1 aing te thig Ag andior tre racaizt halding. selling. dustrisuting or

A. Azide by any federal. state. esunty and lecal lavs. wul
scuartising af Maricat Amuries sraducts,

8. At your axzenze, make. exacuts or file all rezors and cotain all lizenses ax are required Sy law or sushic sutianty wEY rezect ke this Agrasmant andler tne receat.
nlding. selling, distnouting or advartising cf Mariet Emanca srodutts.

You ack tansidansd i amployes oF Madest Kmudcs sindes sny Fadarsl, stats or locil i, induding Suk nat limited be the
o, incame tax mtAhelding, or a1y cther federal, state orlocal laws. [tis your resscnaility b2 say seif-emaloymant. faderal

mpleymant Tax
state nsl:n ncame

gk an Emolovae,
Warkars” Camzen;
taxes as raguired by
The MOCR Ix bult on retall salas ts the. ead sonsumer. Yeu may purchasa produdts far your parsenal o family u anea $943 A3t By EEMTARSNS
on tieze Surcrases. You undmunu Enatin orderto szcnEer anctner Distnbuber und sk sell $200 in retal within 30 days of 1saascmhin
and ubmit receists to t tail salex reacet {tve Form 12000 or you shall los, ue-mn-g his. Yew must alss aell 5200 in retail value of aeoducts to end
Ghtes and sublk & Form 100D pce b0 retaiving M7y commianions under bhe M3CD or qualifang to be
s Yeu may not use the Mardest Amarics trads namae or sroduct trademidcs excast in the advariaing matedal o litaraturs sroduced or srowded to you
By Market ATiadica, o 3 Stherrise suthonzed Sy Market Amenica in witing. nar witten acoroval from Mackat Amenca is uqul!ud B3 advertise Maricat America oroducts. or to
e e 3roduce any IRerature Gthar han Markat Amedca-Sreduied lerabure. ralating ta Market America, i raducts. or the WRC3,
Sabs of mutraMaetix™ Srodyct Line, Only {HAACS) are ahgible to curchase Gr distibuts nutraMetix Advanced hutraceutical branded
Eraducta. NAACS may anly distisute the qutraMabix Srocucts o lrensed nealth srofessionals. [AACE are alas sermitted 53 Surchase the nutraMatrix srodusts far parssnal
consumatian

Zuk Ma

=, Only Distributors who Rave achisved @ 3in
¥ha MPCH o tha I.Ir\Pr-ne'hnI Syatam.

Qtnar ¥eu must macsge all of tre Distrsuters in yous sales % mgsnisiilan, rapslars af whathar thair sales mum. cantrisutas bo
veur cammiasiens. You must maAtal ongoing contact. wnd sales o tigns. Examples of such 5
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{2 McATee SHadchier. =

piielbver by Pt A il St koo S el —
Amedica Gush ther agree not ta use or disds emation and matenal for the swaose of devalaging or aramating your Ssiness =% a Gritotar for »y

alr ttames DawTa-Ona Harkabng Comzany (a3 defined in Sectien 17 asove)

Srataction of Madeat Amacics Jalag Force, You recognize that Markat Amarica nas invasted susstantial affart and mangy in traiming, Building. supaarting lnd maintsining its
sales foree and Erat orotecting the Marcat America 2abes force from unfair comoetition i3 IMacrtant ta S0t Market Amanca snd Ere other Distnutars in i

agrae that the restncions cantained in this .w‘l“m.ﬂ! Fair and reazcns aratnct e Market Amtwrica sales farce from unfalr comaeBBan, You agrea that
wiclatens of the restrictions containgd in this Agrasmaent wll cause rszaratla igury te Markat Amarics 304 that Markat Amanca is sabited ta seel sraliminary and sarmanaat
Phaazuve falief 22 ramady Bueh viclanens.

Hgn-Camaatingn, Ve YOU 3re 3 MBrcet AMencs CIRmSUSe YeU BSrEe I e fellsnng Imied resmsasa g

LA} Yau will ack salisit. diractly <r indiractly. a7y Market Amence Cistisuter, wh 2r not zersanally AU iate mAy Sthar Datartat One-Te.One Maricatia
Caman; s dafined in Swcticn 17 ateva). Bxamcies of indirect sclictation indude. Sut are not limited ta, riquest te revisw tie araducts or mancating alan, disuazing gead
axasdences Wi the camaany. and putting a Market 2menica Distizutar in contact wth @ third sarty nhe soliots thak Custnutor.

(84 Yau wil nat 2l tha srecucis of any sther [Atemaer Dre-ToOne Marcating Cemzany (38 2eTnad 1n Secuen 17 a3 12 any Markat Amanca DIltnDutor sxcest thais g
sarranally 12cnsared By yau.

au wil notinduce any Market Amaerncs Distnsuter. induting these semanally s2osored By you. to 1all the Sroducts of any aoner (ntemaet One-Te-Ona Markasng Cemzany
defined in Sectian 17 above).

(00 Yau vill net dractly ar indiracty, sslict Maricst ATienca DutnZuter to

# or reducs g S Rar ety wth Marcet Amaries,

(B} ¥eu will act markat Era greducts of any cther Latervet One-To-One Marketing Cemazany
Market Marcet Amarica sroducts IS the SAME CUIteTArS. TR Jursole of thil Srovinen i ks
athar (ntarnat Gne-To-One Markebing Comzaty (as ad in Secticn 17 abcval

1 defined in Section 17 abaova] t3 your retail customan
uzid BN CoAfUBIEN Deteaan MArKet ATienca's creducty

) You will ngt cammingle the butiness of any other [atemaet One-To-One Markabng Comaany (as defined in Section 17 sbave] with vaur Market Amaenca Businass. Yeu wil
a3 #ach Susineds tatally seaarate and distingt from the sther.
tgae ¢ Tyemingtigs. For @ saried of six (£) months after tarmination of yeur Sarket Amarica Distributarahis, whethar By velustary tarmination, invaluntary
Earntinaban. o —n‘m-mnml. veu wll nck contact ar communicate nith any Market Amarics Distributar. or any of your farmer ratsil custo af Market Amarnca Jreducts, o any
retail sustomars of anyane in yaur Farmar Marcet Amenca dosnling. on Senalf of any otnar (ntemaet One-Ta-One Marketng Comaany (a5 defined in Semen 17 azevel:

LA} within 100 miles of your
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agres te dafand, mdrnm‘v and hold narml . afficers, emoloyesr. agents, and assigns fram and againgt
=t g ||a=my. “ecens daim bs. laravits. damands, costs and axsenses (induding attorney arising out of. resulting fram ar in any vay connecte
yeur bt actions or omispons ke act of yeu er yau agants ar invitass. This
indemnity dause shall azoly Wthout regard to shetner or Aot Market Amanica is sctvely or Sassively negligent wih respect ta the lasility, acuen, claim, jugmaent. lawsuit
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Tat Surposa, Altamatvaly, Madcst Amarics miy. bn I scle discration, secrda s own dEiaAE At yoUF EXDANRE,
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Agresmant, This Agreamant and Part 2 of o Caraer Manual tonstitute the entire agresment betneen you and Market Amarica. Market Amernca has net made any
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EXHIBIT H

Online Sign Up Form for 2015 — present.

UnFranchise :
Business Account Za

My Organization v

Signup Wizard ) Home » My Organization » Signup Wizard

O o0 N N o B W N

Incomplete Signups Start New Sign Up

—_—
=D

Please Select

—
)
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~
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language

Select Your Country

The Americas Asia Pacific

United States  Colombia United Hang Kong
Caming Soon Kingdom Coming Soon
Coming Sean

O 0 1 N W B W N =

Ecuador
Coming Soon Chile Taiwan Hew Zealand
Coming Soon Spain Coming Scon Coming Soon

—
o

Coming Sean

[a—y
[S—

¥

Canada
Philippines
Coming Soon

—_—
(VS T

Mexico

._.
N

Singapore
Coming Soon

—
wh

Coga Rica

Commng Soon

—_—
~ o

Dominican
Republic
Coming Soon

[
[en BN e N ]

© Copyright 2012, Market Amenica Inc
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EXHIBIT 1
Chuanjie Yang Annual Renewal Forms 2010 and 2011

2310 2E 177

marketameric \< L . AMNUAL RENEWAL FORM

INDEPENDENT DISTRIBUTOR APPLICATION AND AGREEMENT RENEWAL
Built an Praduct Pouis

sla.

K/Cmu: [.& -T’rutci
REDACTED
% W Crechiiel

r Gy =
You MUST select ONLY ONE option below to ensure your Annual B
ona box is selactad, your Annual Renewal Form and Fee will be returned lo you unprocessed.

T1SALES REPRESENTATIVE ANNUAL RENEWAL = This Section ONLY!
y submsliing thes form w1t ng Annisal | Renawal Fgo. | opt ta renew oy Inetepencant Distnbutor Apploation and Ag

‘ffz' M

ZinFostn Lods

co 1 N W b~ W N =

is not made or more than

O

nant at Salas Reprasentative stnius }

'1DISTR\EUTOR ANNUAL RENEWAL — This Section ONLY!

By submitting this torm aiang e appropriate Annual Renewal Fue indicated below. | opt i ren
l 0 at my cument Intependant Distributor slalus. | undistand ir\ut 1 mast pay for my own Annua Rene
Distributor of otharsise, may pay 1ha Annual Ranewsl Fee for my

US598.05/C3599 35 Annual Renewal Foa (recelvod Mgu:l 1 through Dacember ‘.31:
US3104 85/C5104. 35 Annunl Renswal Faa freceived Jonuary 1 through January 31}
]_ 1 US3102 85/CS108.95 Arnug! Renawal Fee freceived Fobruary 1 through the 1nsl day of February)

Tlnutraietrix® ANNUAL RENEWAL — This Section ONLY!

MUST BE A REGISTERED AND APPROVED LICENSED HEALTH PROFESSIONAL WITH MARKET AMERICA

By submifing mus foamn alosg with the appropriate Annual Renewal Fea indizated balow, | oot 1o re

al my current. Distributor statue. | undarstand that | must pay far Y O

1 2 aurrant |r-qunuenl Dhstribidor or othervise. may pay the Annual Ranswal Fes far mo
5

9 95 ritr ity Prost eastm.)l-: Anrual Rar Faa [receivad Auguet 1 through Decamber 31}
Faa jreceived January 1 through January 31)
1 3 U*-alm 95 nutraMetns® Healih Prolessionals A.uw.».n Hun ual Faae fracelved February 1 threugh the last doy of Fobruary)

7] GLOBAL ANNUAL RENEWAL = This Seclion ONLY!
This section i enly to be used if you ar currentiy regrstared 53 4 Global independent Distributor n
UFMS cradit card must be usad for ail Glebal Anmeal Renesals,

1 4 By sutimiiting this lorm along wiin the appropriate Annual Renewal Fes Indicated balow, |
| ray en Arsrunl R, Fon a el Indopendent Destributor o rﬂ

: Unitod States and Canada

(received August 1 through Decomber 31)
Fen (raceived January 1 through January 31)
ll;S‘(J.}l= "S!G‘J a5 Av-\u i Renewal Faa fracalved Fobruary 1 through the tast day of February)

16 : oo st 4t URMS e ot rusmbor on i srole 5 B e s 13 [
17
18
19

nd=pandant Distribulors acg Globat Indepar
Renswal Feim and nanrafundable Annual Ranewnl F:
A 8 coparile announcements, prduct vpdates o
.w-s nsp\Esc‘ﬂmlmM |r.||q ranau har |.. sifbutor Apglication and A 5
Represeniatnes « whose appl cobad Ausgust | must renasr by
fwea whese applications are received Augus! 1 or Ier will raed te magw by Decermbar ‘n of |ne it

Anm Fa
10 orider

25 BEpAY)

a0r 10 Augies] 1
wwval Fen. Dist

will b granted o grace per
to Augu.er 1 wha do not renews by the |
pine Distributons will loes the Group Busines,
year «ho de nol fansw by the la of Febeuary
‘obume cradil of the puigad, nrensirad Sales Rag: 3

of 1o

h It year vl St
il logn thesr aceriad Group Ba

Anrual Renevil Form wilhoul the
am Ll ralain 1heir Personas B)

Renewd Fas
wss Vodime

asoil 'o Sales Rsprasantative s

It your Annual Renewal Form is nol received by the last day of Fabruary, your Distributor will axplre and your status
villl be changed to a Salas makin nd ref: fram the upline and Market amoncan nacassary. In addition, accass fe your
20 UnFranchise Business Account will ba untif reapy process is

| Submission of the Annual Renawal Form will satisty the antual raquiremants for Ferm 1001 and Farm 26, provided the hard coplos ol Form 1601 and Fanm Bas |
ara already on e with Market Amaerica.

TO AENEW YOUR INDEPENDENT DISTRIBUTOR M’PL[C.&TIUN AND AGREEMENT: comiplate and ma e Annwa) Aenewal Form wong with psisent (il app |
i the Apgopr tarent Amarica, PO, Bo 10 27425, Maka chacha payok 1 Each Independent Distributor must pay |
his ar har o Hanuw.'ll Fae, Asfer 10 tha cus a Cars —nr'r of pavinent |
By signing Ihls form | nckmmrlewgn the In:orpomlnn by referance of all changes andior ravislenas ol in effigial pany i that alter ihe
22 and A Voriginatly signad,
atha o fereby renaer my g 2 Chastrets Salian i e |
T s

ha tarms ar

et and legally
it Applicati QHJF\.IF' 1001, eaeh ¢

23

SIGNATURE itdust o noiginal NO COPIES 5 Floasa uss pi g ,;' £ u/_/, Date
24 us DIBTHIB‘-ITERS‘M)«JL'I PO Boa 35269 NG 27425
CANADIAN DISTHIEUTORS MAIL TO: 1 loe, B0 Hox 15306 Gregrstony, NG 27425 Pﬂzmwseo"w

25 )
26 2 't ECEIVED BEC 2780

27
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B, 395417

market ANNUAL RENEWAL FORM

INDEPENDENT DISTRIBUTOR APPLICATION AND AGREEMENT RENEWAL
i Powered oy Peopie

bl an Pro

Nirmia Market Amaerica Oistributar 1D Number

o lbgi2lylsla (8180

_CHUARTIE  yang
_REDACTED
SAl GABRIE

* nulrametriz and HP1 ﬁenowai; musi be cnmpl’eted an aparoprrare form. Please go to your hack office for the appropriate form. Please do not use {his
farm for ranewing your NM or HP1 Memabarship,

- E e z P Posial Code

You MUST select QNLY ONE oplion below to ensure your Annual Renewal is processed correc

Uy. If a seleclion is not made or more than one box is
selected, your Annual Renewal Form and Fee will be returned to you unprocessed,

e 3 N W bW N =

71 SALES REPRESENTATIVE nNNUnL RENEWAL — This Section ONLY!
B g This rpma i no Annunl Renewal Fee 1 opt 10w

By

butar Application and Agroement at Sates Represantative status. ]

9 7}DlSTﬂlBLlTOR ANNUAL RENEWAL — This Section ONLY!
By submitung this form alorg | appropriate An ad below. | opt torenaw perdent Distnbutor Apphcation and Agrean
al my cuman 5 | my awn Annual Ronew and that no other person. curen: inden
Chstributet o

Fer (received IA|.|gusl 1 through December 31)
e freceived January 1 through January 31)
© [received Fabruary 1 through the last day of February)

fr 35 3 Global Independent Disteibutor in the United States and Canada
1 2 UFMS credit c.m.fmu..r be used for ali Glabal Anﬂua! Rengwals

Annual al Fae ind ! below, | opt ta ran.
thize 0n. S rodent Destniutar or other
 [received August 1 through December a1
# freceived January 1 through January 31)

un:l al Distubutership. | undarstand that | must
he Annual Reriewal Foe tor me

: recoived Fcnm.uy 1 lm—nugh the last day of Fr:hm.m

/’ \ 5
Snatire of Cardhotder r;.r fr-’v,,f- ( //z o '.)_H’Z

$ Global Independent Distibutors must

Annunl Rencwal Fee in order lo maintam

& J | COrmo s, product upd: and access o computer intarmation .mu Marke:
1 g ratves m MG A and Agreement annually wath the Annual Renewal Foom anly (no |
7 3 a L v Dacember 21 of the s: 2 o emain active. Distrie
aut 31 of the ne
Representaives applyng pri
1 8 - N mnal Renaval Fas
]_ 9 evitl Fee wil revert 10 Sales
) ¥ foms
|1t your Annual Renewal Farm is nat receed by the last day ot February, yaur I O and A will expire and your status
20 will b changed ta a Sales Repr L naking and i from the upline and Market America necessary. In addiion, access to your
UnFranchise™ Business Account will be ded until 1 ication process is
| sub 1 0f the Annual & Form wall satisty the annual requirsments far Form 1001 and Form 825, provided the hard copies of Farm 1001 and Form 835 |
2 1 | st already on file with Market America. |

m HEME\.‘J‘ mun INDEPE'JDEN DISTRIEUTOR npm

|
LICATION AND AGREEMENT. Compteste ang mail “tvs Anwist Acaewsl Form alang with p

e Each Independent Distributor must pay I!u. or har awn .\num_nll

hlak
Amenca (

piatke methods of paymen®
ge he incorporation by reference of all chan andfar

i n alficial company hteratu Kl --’ze?_n\\
and Ag t | ariginally signad, ﬁEL l\
. e ‘: i 4 fiok ans ol vl " 5.

L.5. DISTRIBUTORS MAIL 7O, 1
25 CANADIAN DISTRIBUTORS MAIL TO.

INTERNAL IJSE DNLY I n:“, ‘
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1 EXHIBIT J

Yang Cancellation Request

GETTING OUT OF BUSINESS SURVEY

>~ . Rep.ID#
Month A‘”xi iy f‘ (Rep. D2 must be verified if verbal cancellation)
Chuangie Yan (3 zé’gﬁo A
UnFranchise Owner Name & ‘17ir L{ UnFranchise Owner ID# _f_ - Country Lés A .

Any Additional ID#(s) (if applicable)

é MARKET AMERICA

Start Date of UnFranchise Business J_ /;_ [0 __ Date of Call / Mail (FagPE-mail (Please circle one.) 8 - 3'/5

Sponsor Name /L!&'L '[C”’S) 2&11:"5 Sponsor [D# I?S"? L{3 é’ ¥ Cf
Upline Vested Interest Member Name Zat Hl’{}_(j__ Htll UVIID# _-_‘)Lg { é)‘fij ‘Z’"/ é?
Upline Advisory Council Member Name NP.‘L/ _fﬂf‘ff‘)’lfﬂﬁz‘y}‘{ﬁ.-( /Md;

O O 0 1 Oy i bW o

—

Statement: In order to help Market America understand your decision to close your Business Development Center, may we ask you a
few questions that would help us to serve our UnFranchise Owners better in the future

1Y Why are you resigning? (please indicate by letier) _C . U "&%ﬂr M}-‘S‘)ﬁ' *20 Cﬂg%f'}“—‘@.
Sily Mj fues AV Loty tel‘ﬁr

A. Requirements or Red Flush B. Product dissatisfaction C. Sponsor or Upline fupport
D, Time constraints E. Personal situation'health/moving out of country
E. Market America service ___ UnFranchise Services Commissions Shipping _ Other
@I’hc UnFranchise® Business Plan being too complicated
. Financial or loss of employment or divoree
I. N/A (refused survey, language. no answer, death)
1. Recruitment K. Ordering L. Delivery

—_
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2 Did you get to review the UnFranchise® Business Plan policies prior to signing your application? [JYes [INo

3)  On a ten-point scale (with 10 being excellent), please rate the service received from the following:

S

—_
(@)

nFranchise Services =~ __Commissions __ =~ Shipping

e

,_.
~J

: ) - d
Product Information Upline Support Market America overall

I 8 For any scores below six (6), please provide reasons (if necessary, please attach a separate sheet). IJn 125 \
>
19 4)  Did you attend New UnFranchise Owner Training (NUOT)? [J Yes O No .
e

e b D T A S U PO o/ S

Was UnFranchise Owner advised of reinstatement policy?  [JY AN
2 I IF UnFranchise Owner has a Web Center, does he/she want that cancelled? [JY Own Owra
22 Any commission cheeks owed? [JY N (UnFranchise Owner should receive any checks earned.)

Z-screen Seq # 7)J q/"j L!,éc) o S

by - ol
23 SAD Representative Signature ‘{Lf “:/L_C"-g'{ ,/Vl&h’f
-~ o I =

24 Date Forwarded to Data Processing f - q ?/ JJ-— - =
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TO BE FILLED OUT BY DATA PROCESSING

25 0 - i

SO, < oo b . i

Date UnFranchise Owner Canceled in Svstem = N\ Data Processing Signature B | .
26 '
Document : MA-FD-F-ACD 001,03 Revision: 09-03-14
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1 Declaration of Clement D. Erhardt
2 I, Clement D. Erhardt, hereby declare as follows:
3 1. I am the General Counsel to the defendant Market America, Inc.
4 | (“Market America”), a position which I have held since 2013. I have been a
5 | member of the Bar of Maryland since 1985. Among other things, I have served as
6 | General Counsel to a number of companies, been a partner or principal in several
7 || law firms, and served as General Counsel to the U.S. Consumer Product Safety
8 | Commission. As General Counsel of Market America, I oversee the Compliance
9 | and Ethics Department. 1 know and have personal knowledge of the contents of
10 | this Declaration and am competent to make it. My personal knowledge is based, in
11 | part, on my review of the business records kept by Market America in the regular
12 | conduct of its activities.
13 2. Market America is celebrating its 25" Anniversary as a product
14 | brokerage and Internet one-to-one marketing company. It is also ranked the 66
15 | largest Internet retailer and maintains an A+ rating with the Better Business Bureau.
16 | The company has never been accused by any Federal, State, or international
17 | regulatory agency as anything other than a legitimate business opportunity selling
18 | safe and effective products, such as dietary supplements and cosmetics. Close to
19 | 600 employees operate out of the headquarters in Greensboro, North Carolina.
20 3. Market America operates globally with business activities and offices
21 || in the United States, Canada, Mexico, Taiwan, Hong Kong, Singapore, Australia,
22 | United Kingdom, and Spain.
23 The Agreement Between Market America and its Independent Distributors
24 4, Market America has a distributor agreement (now known as the
25 | “Independent UnFranchise Application and Agreement,” and referred to herein as
26 | the “Agreement”) with each and every one of its independent distributors.
27 5. Market America enters into the Agreement when it accepts, at its
28 | North Carolina headquarters, the completed documentation from the distributor in
BUCHMTERNEM EE DECLARATION OF CLEMENT ERHARDT
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1 | either an electronic or paper format. The paper forms include the terms and
2 | conditions of the Agreement on the reverse side of the document. The Agreement
3 | has a term of one year and must be renewed annually to remain in force. The
4 | Agreement has been utilized since the company’s inception in Greensboro, North
5 | Carolina in 1992.
6 6. The Agreement sets out the general, high-level terms between Market
7 | America and its independent distributors. Some of the terms, for example, directly
8 | relate to Federal regulatory requirements, such as the company’s mandate that
9 | distributor compensation be based on retail sales. Other provisions touch upon the
10 | status of a distributor as an independent contractor and the tax consequences of that
11 | status.
12 7. The formation and execution of the Agreement — again in either
13 | electronic or paper format — also serves as the key from which each distributor’s
14 | personal information is entered into the Market America system. In other words,
15 | there is no way to become an independent distributor for Market America except by
16 | executing the Agreement and it is only by that process that an individual’s status as
17 | an independent distributor becomes part of the system by which Market America
18 | tracks the activities of those independent distributors.
19 8. Since 1992, the Agreement has had a forum selection clause providing
20 | that it is governed by the laws of North Carolina. The original 1992 forum
21 | selection clause (attached as Exhibit 1 at p. 10) provided:
This agreement shall be governed by the laws of the State of North
22 : : -
Carolina and all claims, disputes, and other matters between the
23 parties of this agreement shall be brought in Guilford County District
24 Court, in Greensboro, North Carolina, USA, or in the United States
District Court for the Middle District of North Carolina in
25 Greensboro, North Carolina.
26
27
28 -
BUCHALTER NEMER DECLARATION OF CLEMENT ERHARDT
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! The Career Manual Concerning Internal Company Policies
2 9. Market America has also published a Career Manual since 1992. The
3 | Career Manual lists the internal rules, regulations, policies, procedures and
4 | standards of conduct for serving as an independent distributor of Market America.
5 | Stated another way, it is a detailed blueprint for how to run the business. The
6 | Career Manual gets quite granular, listing details not included in the Agreement and
7 | covering step-by-step procedures that the distributor must follow. The Career
8 | Manual teaches policies related to the generation of commissions, customer orders,
9 | advertising, and many other business practices that a distributor faces on a day-to-
10 | day basis.
11 10.  The Career Manual, therefore, functions both as a “how-to” guide for
12 | conducting operations, and an internal rulebook. Market America prides itself on
13 | being systematized and standardized, and the Career Manual is an important part of
14 | what the company refers to as its “UnFranchise System.”
15 11.  Career Manuals, by that or another name, are utilized by virtually
16 | every direct sales company. Such handbooks are also used in traditional
17 | franchising arrangements. The Career Manual protects Market America’s
18 | intellectual property, serves as the basis for distributor training, and defines
19 | standards of conduct. Market America’s Career Manual, which is provided to
20 | distributors in English, Spanish, and Mandarin Chinese, is detailed, specific, clear,
21 | and readable. It helps insure the distributor’s understanding of the business of
22 | direct selling.
23 12. The Agreement and the Career Manual, as a contract and handbook
24 | respectively, together spell out the rights and responsibilities with respect to the
25 | former and rules and responsibilities with respect to the latter of both parties in an
26 | open and transparent way.
27 13.  The detailed nature of the Career Manual, coupled with an evolving
28 =
am:u:umm iR DECLARATION OF SLEM ENT ERHARDT
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1 | business model over 25 years, naturally lends itself to questions of interpretation.
2 | This is particularly the case because of the de-centralized nature of direct selling,
3 || and the interrelationship of people and technology. Inquiries and sometimes
4 | disputes can arise regarding matters described in the Career Manual, such as
5 | whether volume was properly placed or commissions were accurately computed, or
6 | even disputes between distributors. To respond to potential questions and disputes,
7 | Market America established a Compliance and Ethics Department and a Distributor
8 | Services Department. These corporate employees, like customer service
9 | representatives and franchise ombudsmen, answer questions and do their best to
10 | resolve distributor inquiries internally.
11 14.  These service representatives, however, have limited discretion.
12 | Because some questions require more intensive review and consideration, Market
13 | America additionally established, as far back as 1992, a distributor grievance and
14 | complaint procedure. One level of resolution in that process is garnering the help
15 | of senior upline representatives to resolve the issue. Ifthat tack is unsuccessful, the
16 | distributor is encouraged to contact the Distributor Services Department. In most
17 | cases, controversies are settled at those levels. To the extent they are not, an
18 | Appeals Board serves as the next level of review. Beyond that, a Dispute
19 | Resolution Board within Market America interprets the Career Manual, and then
20 | renders a decision.
21 15.  Issues handled by the appeals board and the Dispute Resolution Board,
22 | as noted above, are limited to internal policies and procedures in the Career
23 | Manual, such as sponsorship rights, controversies regarding distributor placement
24 | in sales organizations, commission-related matters, activation of distributors,
25 | qualification for commission checks, purging of business volume, placement of
26 | business volume, distributor training, missing forms, bounced checks, credit card
27 | cancellations, and other interpretations of or problems associated with internal
28 | Market America policies and procedures.__
i o DECLARATION OF ELEMENT ERHARDT
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1
5 | The Differences between Disputes Arising Under the Agreement and Internal
Disputes Arising under the Career Manual
3
g 16.  The issues handled by the Dispute Resolution Board arise exclusively
5 | under the Career Manual, not under the Agreement. In the 25-year history of
6 | Market America, the grievance procedure has never been considered applicable to
7 | anything other than interpretations of Market America’s Career Manual.
8 17.  Plaintiffs in this case are challenging the overall legality of Market
9 | America’s business opportunity and not any granular internal policy of the
10 | company. Thus, Market America has never considered, and does not now consider,
11 | Plaintiffs’ causes of action to fall within the scope of the internal dispute resolution
12 | procedure set forth in the Career Manual.
13 18.  Controversies concerning the Agreement itself have always been
14 | handled differently. Moreover, since December 1997 when the company published
15 | revisions to the terms and conditions of the Agreement effective as of January 1998
16 | (attached as Exhibit 2 at p. 25), disputes arising under the Agreement have been
17 | subject to arbitration:
18 Any controversy or claim arising out of or relating to this agreement,
or the breach thereof, shall ultimately be settled by arbitration
19 administered by the American Arbitration Association in accordance
20 with its Commercial Arbitration Rules and judgment in the award
rendered by the arbitrator may be entered in a court of competent
21 jurisdiction. 1 understand that this arbitration provision means I am
77 giving up the right to have any dispute 1 have regarding this
agreement heard by a jury and determined in a court of law. The
23 arbitration shall be heard by one arbitrator, and it shall take place in
24 Greensboro, North Carolina. Either party may seek emergency or
provisional relief in the General Court of Justice, Guilford County,
25 prior to invoking the arbitration remedy. North Carolina law shall
26 govern this agreement.
27 19. The arbitration provision was, and remains, mutual. It binds both
28 Market America as well as its network of independent distributors. It does not set
BUCHALTER NEMER DECLARATION OF CLEMENT ERHARDT
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out any fees, limit the scope of arbitration, or shorten any limitations period. And,
contrary to Plaintiffs’ unsupported suggestion in prior submissions to this Court,
Market America does not train any arbitrators nor does it unilaterally select or
choose an arbitrator. Instead, under the Commercial Rules of the American
Arbitration Association, both parties choose the arbitrator.

20.  Since the arbitration provision was put in place, Market America has
in fact filed several arbitrations against distributors for breach of the Agreement.
The company has also occasionally sought, as provided in the Agreement,

emergency relief, in the form of a temporary restraining order, prior to invoking

[ R N~ s I T = AT B © S R o ]

arbitration. In addition, Market America distributors have initiated proceedings in
11 | the American Arbitration Association against the company.

12 21. In no case regarding the Agreement, however, has Market America
13 | required as a condition precedent the use of any conciliation procedure, such as the
14 | distributor grievance procedure described in the Career Manual.

15 22. Stated simply, that Career Manual provision does not apply to a
16 | dispute, such as here, regarding the legality of the company’s operations. Instead, a
17 | distributor who accuses Market America of illegal activity arising out of the
18 | Agreement is expected — and required — to pursue arbitration rather than file a
19 | lawsuit, as provided by the Agreement.

20 23. Loren Ridinger and James Howard Ridinger are Officers of Market
21 | America, a North Carolina corporation, and therefore are statutorily subject to
22 || jurisdiction under the provisions of N.C. Gen. Stat. § 1-75.4(8).

23 I declare under penalty of perjury under the laws of the United States of

24 | America that the foregoing is true and correct.

o

26 Dated this 3rd day of August, 2017

27

28 B Clement D. Erhardt

BUCHALTER NEMER DECLARATION OF CLEMENT ERHARDT
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Copyright 1992 by Market America, Inc. All rights reserved. No part of this publication may be repro-
duced, transmitted, stored in a retrieval system, or translated into any language or computer language, in any
form or by any means, electronic, mechanical, magnetic, optical, chemical, manual or otherwise, without prior
permission of Market America, Inc. 7615 Business Park Drive, Greensboro, NC 27409.

The example given in this manual are not guarantees of what a Distributor will earn in his or her area. Indi-
vidual earnings of Market America Distributors will depend upon their individual efforts, the areas in which
they live, and the time which they dedicate to their enterprises.

Market America, Inc. Trademarks are registered properties of Market America, Inc. Market America's
trademarks may not be reproduced or used by others without expressed written permission of Market America,
Inc.

Exhibit 1
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“““““ e FENDENTDISTEIBUTOR
Case 2:17-cv-04012-GW-JEM  Dogyment 3.2, Filed 08/03/17 Pa%‘?bwﬁfpmow ND AGREEMENT

' INDEPENDENT DISTRIBUTOR INFORMATION
Social Security Number Federal ID No,

Ol = e | ®{1~|J||Hr|f
Name of Representative (Last, First, Initial) '

@lflll!llllilllfl!lllIFIIIFI_I
Street Address (Post Office Boxes are not acceptable) 5

@IIIIIIFII!JIIIIIIIJIIIIIIIIJ
City, Town State Zip Code

@IillIIlIJlFIIII!iIflIlillll
(Area Code) Home Phone (Area Code) Business Phone

Ol I I R R R @LHH;JH!H

(Area Code) Fax Phane
’IIMJH—HH

SPONSOR INFORMATION (The Distributor who introduced you to the business)
Sponsored By

_@IIIJI[IIIIIIIFIIIIIJIIIIJIIW

Social Security Number

Llrl—ml—uld

PLACEMENT INFORMATION (The Distributor who you are being placed under)
Placement By

@IilIIIIiIJIFrllJIIIJIIIIIIIT

Social Security Number Extension (Check One)

@JlHH—llJJf—IIJJ@]

OTHER FEATURES: (Set up cost waived with Subscription fee):
(1) WELCOME AMERICA MEMBERSHIP (Personal Check Guarantee Service)

By applying for a Welcome America card, Customer agrees (1) to comply with the rules of issurer, as may be amended from
time to time, including rules requiring payment of reinstatement charges, (2) of any change in address or personal bank
accounts, and (3) to surrender this service upon demand by any issurer host store.

If not completed wivoided check a 10 day hold will be placed on all personal checks.
DRIVER'S LICENSE: STATE # Signature
@ (2)VOICEMAIL OOY ON | will be billed $1.00 per month, $.19/minute (6 second intervals) ($5.00 per month)

’

OTHER FEATURES: (Set up cost waived with Subscription fee):

(1) Professional Service Package (PSP) $285.00 fee Oy 0ON
Requires completion of PSP agreement flyer. Form #201
(2) Power Line Information Network (Included in PSP): $200.00 per year Oy ON
see flyer detailed description $20.00 per month Oy ON FOR OFFICE
(3) Tape Of The Month (Included in PSP) $49.95/year Oy 0ON USE ONLY
Date
| agree to the above indicated information and to be bound by the terms on the reverse side of this application. J
Signature Date Accepted By - J
Approved By Date W—-
MAIL ORIGINAL AND 2nd COPY AND $37.50 SUBSCRIPTION FEE TO:
Market America, Inc. 7615 Business Park Dr.. Greensboro, NC 27409 YELLOW COPY: DISTRIBUTOR MA Code
or .
P.O. Box 35364, Greensboro, NC 27425 FINISGOPY: SPONSDR
SEE REVERSE SIDE FOR TERMS AND CONDITIONS OF THIS AGREEMENT Exhibit 1
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- N MARKET AMERICA

TERMS AND CONDITIONS

| hereby apply to become a Distributor of Market America and to participate in its marketing
program.

As an Independent Distributor, | understand and agree that:
1. 1am of legal age in the jurisdiction in which | enter this agreement.

2. Ishallbecome a Markel America Distributor upon acceptance of this application. | shall have
the right to sell the products offered by Markel America in accordance with the markeling program
and policies, which may be amended from time to lime

3. Market America, at its discretion, may amend the markeling plan, its policies, and terms of this
Distributer agreement, and shall notify its Distributors of any such amendments.

4. | have carefully reviewed the Market America marketing plan and policies and procedures,
and acknowledge that they are incorporated as part of this agreement in their present form and
as modified from time to time by Market America. | cerlify that | have received a copy of the
marketing plan and policies and procedures from my sponsor, upline, coordinator or from the
company.

5. | agree to pay an annual $25 application processing and subscription fee. The lerm of the
Market America Distributor agreement is one year. Market America Distributors, who wish to
continue to be Distributors, must apply to renew their Distributor agreement annually.

6. | understand that in order to sponsor other distributors under the marketing plan | must sell
$200.00 retail value of producls within 30days of sponsoring distributors and submit retail receipts
to the company, or | shall lose spansorship rights. | understand that | must merchandise $200.00
Bonus Volume to end users prior to receiving commission credit or qualifying as a Coordinator.
| agree and understand that upon meeting qualifications to become a Coordinator | must submit
acoordinator Application and Agreement and submit a Retail Sales Report Form prior to receiving
commissions.

7. ADistributor shall be entitled to cancel participation in the marketing program at any time and
for any reason upon written notice to the company. Upon notification of cancellation or
termination, the sponsoring Distributor or Market America will repurchase mandalory sales kit
materials in accordance with its policies as set forth in the Market America markeling plan,
policies, and procedures. No purchase is necessary to become a Market America Distributor other
than the purchase of a Distributor sales kit which is sold “at company cost” and which may be
required at the company's discretion.

8 Upon acceptance of this application by Market America, | will be an independent contractor
responsible for my own business and not an employee of Market America. | will not betreated as
an employee in regard lo any state or federal laws covering employees, including but not limited
to the Federal Insurance Contributions Act, the Social Security Act, the Federal Unemployment
Tax Acl, Workman's Compensalion, income tax withholding at source, or any federal or state 1ax
laws. Itis my responsibility to pay self-employment, state, and federal income taxes as required
by law

9. 1 will not use the Markel America trade name and/or trademark except in the advertising
provided lo me by Market America or in other advertising provided to me by Market America.
Furthermore, only literature produced or otherwise authorized by Markel America may be used,
Any use of unauthorized literature is strictly prohibited and is grounds for termination.

10. Any Distributor who sponsors other Distributors must fulfill the obligation of performing a bona
lide supervisory, distributing, and selling function in the sale or delivery of product to the ultimate
consumer and in the training of those sponsored. Distributors must maintain ongoing contact,
communicalion and management supervision with his or her sales organization. Examples of
such supervision may include, but are not limited to : newsletter, written correspondence,
personal meetings, telephone contacts, voice mail, electronic mail, training sessions, accompa-
nying individuals to company training, and sharing genealogy information with those sponsored.
Distributors must provide evidence to the company al its request, of ongoing fulfillment of
supervisory responsibilities.

11. The Market America program is buill on retail sales to the ullimate consumer. The company
recognizes that Distributors may also wish to purchase product for their own personal or family
use. Under the Market America program commissions are not paid on a Distributor's personal
purchases of Market America products.

12. The Distributor acknowledges Iha the Distributor is a wholly independent markeling Distribu-
lor who establishes and services retail customers for company products as an independent
contractor. The position of Distributor does no constitute either a sale of a franchise or a
distributorship, and absolutely no fees have been or will be required from the Distributor for the
nght to distribute the company's producls pursuant to this agreement. This agreemenlt is not
intended and shall not be construed lo create a relationship of employer-employee. agency
partnership or joint venture between any Distributor, sponsor, and/or the company.

As an independent contractor, the Distributor shall:

A. Abide by any federal, state, county and local laws, rules and regulations pertaining to this
agreement and/or the acquisition, receipt, holding, selling distributing or advertising of
company products.

- Al the Distributors own expense, make, exacute or file all such reports and obtain such
licenses as are required by law or public authority with respect to this agreerment and/or the
receipl, holding, selling, distributing or advertising of company products.

C. Be solely responsible for declaration and payment of all local, state and federal taxes as

they accrue because of the Distributors activities in connection with this agreement.

5]

13. Ifthe Dis!ribulorhaspurchasedcompany product and is in default on payments, the company
shall be entitied to deducl amounts due from commission earned. In addition, defaulton payments
due for eleclive purchases from the company shall be grounds for termination of the Distributor
and/or such legal action as the company deems appropriate.

14. Prior written approval from Market America is required for the following:
A.To advertise Market America products;
B. For there to be more than one Distributor in an immediate family, household or business;
C.lIssuance of an Income Center in a company or corporate name.
D.To use or produce any literature other than company produced literalure relating to the
products, company, or marketing plan.

15. | wish to enter the marketing structure as follows:
L single Income Center

] Supervisory Entry Level
! Executive Supervisory Entry Level

|

| understand thal option B and C must be approved by lhe company and have additional
qualification requirements as outlined in the Marketing Plan, Career Manual, and Policies and
Pracedures. Special requests for mulliple Income Centers must be made in writing on Market
America Form 850, and attached hereto.

16. lunderstand that only a Coordinator can make a presentation of the Market America Program

17. | agree to submit any complaint, grievance, claim against a Distributor or the Company to the
Dispute Resolution Board for resolution and settiement in accordance with the Policies and
Procedures prior to contracting any regulalory agencies or taking any legal action. | agree to allow
the Dispute Resolution Board sixty days to handle the claim. | agree thata breach of this covenant
on my part will make me liable for damages and legal cost to Market America.

18. | agree Ihat the marketing plan, genealogy reports, Distributor list and official literature are
proprietary information and trade secrets of the Company. | agree not to enter into competition
with Market America by participating as an Independent Contraclor, consultant, officer, share-
holder, director, employee or participant of another company or direct sales program using a
similar matrix marketing structure or handling similar producls to that of Market America or
involving a Distributor of Market America in such a program for a period of six months from my
written resignation or termination as an Independent Distributor of Market America. | agree that
if | breach this covenant, Market America shall be entitled to a restraining order in a court of
competent jurisdiction and | shall be liable to Pay no less than $2,000.00 in damages per breach
and legal cost.

19. This agreement will be binding upon receipt at the company address, as set forth below and
upon the acceptance thereafter by Market America,

20. This agreement shall be governed by the laws of the state of North Carolina and all claims,
disputes and other matters between the parties of this agreement shall be brought in Guilford
County District Court, in Greensboro, North Carolina, USA, or in the United States District Court
for the Middle District of North Carolina in Greensboro, North Carolina.

21.1 acknowledge that | have read and understand and agree to the terms sel forth in this
agreement. This agreement is not in force until accepted by the company.

22. This agreement constitutes the entire agreemenl between the Distribulor and Market America
and no other additional promises, representations, guarantees or agreements of any kind shall
be valid unless in writing

Exhibit 1
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SECTION 3

POLICIES AND
PROCEDURES

1. Market America, Inc. is a direct selling
company marketing Market America™ products
through Independent Distributors. The policies
and procedures herein are applicable to all
Independent Distributors of the company.

2. A Distributor is one who has completed an
Independent Distributor Application and
Agreement and has been accepted by the company
as a Distributor. The company reserves the right to
acceptorreject anyone as a Distributor. In order to
be accepted as a Qualified Distributor, an applicant
must make two client sales for at least $200.00.

3. All Distributors must be the age of majority
in the state in which they distribute company
products. The company will consider each married
couple a single Distributor. The company reserves
the right to reject any applications for new
Distributor Income Centers or applications for
renewal. Should a husband/wife Distributor
divorce, they should notify the company as to how
the Distributor income center is to be managed
thereafter. Otherwise, the company will consider
the person who was first listed as Distributor to
continue as the Distributor.

4. Distributors are independent marketing
Distributors of the company, and are not to be
considered purchasers of a franchise or a Distributor
Income Center. The agreement between the
company and its Distributors does not create an
employer/employee relationship, agency,
partnership, or joint venture between the company
and the Distributors. The Distributor has no
authority (expressed or implied), to bind the
company to any obligation. Each Distributor shall
hold harmless the company from any claims,
damages, or liabilities arising out of the Distributor's
business practices. Each Distributor is encouraged

fs;

to setup his/her own hours and to determine his/her
own methods of sale, so long as he/she complies
with the policies and procedures of the company.

In the conduct of his or her business, the
istributor shall safeguard and promote the
reputation of the products of the company and shall
refrain from all conduct which might be harmful to
the reputation of the company. The marketing of
such products shall be consistent with the public
interest, and shall avoid all discourteous, deceptive,
misleading, unethical or immoral conduct or
practices.

6.  The company program is built upon retail
sales to the ultimate consumer. The company
recognizes that Distributors may wish to purchase
products in reasonable amounts for their own
personal consumption. The Distributor, however,
will not receive credit for bonus purposes,
qualification or advancement for his or her own
personal purchases.

7. Any Distributor who sponsors other
Distributors must fulfill the obligation of performing
a bona fide supervisory, distributing and selling
function in the sale or delivery of product to the
ultimate consumer and in the training of those
sponsored. A Distributor must have ongoing
contact, communication and management
supervision with his/her sales organization. Failure
to fulfill this obligation will result in termination.

8. All Distributors are responsible for paying
local, state, and federal taxes due on earnin gs from
commissions generated as a Distributor of the
company.

9. Independent Distributors shall not advertise
company products and/or marketing plans except
as specifically approved by the company.
Independent Distributors agree to make no false or
fraudulent representation about the company, the
products, the company compensation plan, or
income potentials. Failure to comply with this
obligation will result in termination and possible
legal action.

Section 3 - 1
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r and unrealistic projections.

30.  Representation of Status. In all cases, any
reference the Distributor makes to himself/herself
must clearly set forth the Distributors’ independent
status. Forexample, if the Distributor has a business
telephone, the telephone may not be listed under
the Market America, Inc. name, or in any other
manner which does not disclose the independent
contractor status of the Distributor.

31. Business Cards and Stationery. Any printed
materials, including business cards and stationery,
must be approved by the Company in advance.
Criteria for approving these materials will include
ajudgmentregarding the quality of the materials as
wellas properly setting forth the independent status
of the Distributor.

32. Telephone Solicitarion. Product purchases
may not be made by engaging in telephone
solicitations. Product and/or product literature
must be shown to the prospective customer or
Distributor.  The use of automated telephone
solicitation equipment is strictly prohibited. The
use of “boiler room” telemarketing operations to
sell product over the telephone or to recruit
Distributors overthe telephone s strictly prohibited.
Telephone solicitation may only be used to set up
appointments or to invite prospective customers or
Distributors to a presentation.

33.  Press Inquiries. Any inquiries by the media
are to be referred immediately to the company.
This policy is to ensure accuracy and consistent
public image.

34. Federal and state regulatory agencies neither
approve nor endorse direct selling programs.
Therefore, Distributors may not represent that the
company program has been approved or endorsed
by any governmental agency.

35. Waiver. The company never gives up its
right to insist on compliance with these rules or
with the applicable laws governing the conduct of
abusiness. Thisis trueinallcases, both specifically
expressed and implied, unless an officer of the

=)

company who is authorized to bind the company in
contracts or agreements specifies in writing that
the company waives any of these provisions. In
addition, any time the company gives permission
for a breach of the rules, that permission does not
extend to future breaches. This provision deals
with the concept of “waiver,” and the parties agree
that the company does not waive any of its rights
under any circumstances short of the written
confirmation referred to above.

36.  Governing Laws. These rules are reasonably
related to the laws of the state of North Carolina and
shall be governed in all respects thereby. The
parties agree that jurisdiction and venue shall lie
with the place of acceptance of the Independent
Distributor Application and Agreement, the state
of North Carolina.

37.  Partial Invalidity. Should any portion of the
Rules and Regulations or Policies and Procedures
of the Independent Distributor Application and
Agreement, or of any other instruments referred to
herein or issued by the company, be declared
invalid by a court of competent jurisdiction, the
balance of such rules, applications, or instruments
shall remain in full force and effect.

38.  The Rules and Regulations set forth in this
career manual, and as may be amended, form part
of the Market America Statement of Policies and
Procedures, and part of the Independent Distributor
Application and Agreement.

RULES AND REGULATIONS

As a Market America, Inc. Distributor or
Coordinator, you are required to comply with all
rules, regulations, policies and procedures contained
in this manual or that may from time to time be
introduced by Market America, Inc. The company
reserves the right to amend these Rules and
Regulations from time to time.

Market America, Inc. honors all federal, state
and local regulations governing good business
practices and requires Sales Distributors and
Coordinators in the program to do the same. It is,

\_
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“per day. If a Distributor's check is returned for any
reason the check must be made good before any
other checks are acceptable or orders released. If a
Distributor has checks returned by theirbank twice,
their checks will no longer be honored under the
Welcome America Personal Check Guarantee

Service . There is a $20 charge for returned checks.

19. EXECUTIVE COORDINATOR
CERTIFICATION TRAININGS AND
REQUIREMENTS FOR CERTIFIED
EXECUTIVE COORDINATORS - All
Executive Coordinators are required to attend an
Executive Coordinator Certification Training
approved by the company within 30days of earning

the Executive Coordinator override commissions. 7~

If an Executive Coordinator does not attend and
complete the Executive Coordinator Certification
Training within 30 days afterreceiving notification
from the company, the Executive Coordinator's
checks will be held until they complete the training.
By completing the Executive Coordinator
Certification Training and passing a test on the
career manual an Executive Coordinator becomes
a Certified Executive Coordinator. Certified
Executive Coordinators are qualified to conduct
trainings, speak at meetings under the National
Seminar and Meeting System, conduct training for
new distributors, train Coordinators, and conduct
public marketing plan oropportunity presentations.
Executive Coordinator Certification trainings may
only be conducted by Market America, Inc.
approved Certified Trainers, or Corporate Vice-
Presidents. These trainings are published in
company newsletters and bulletins, as well aslisted
on the Powerline Information Network
(computerized bulletin board). Any new Distributor
having difficulty arranging to attend a scheduled
training must contact the company in writing asking
for assistance prior to the conclusion of the 30 day
period. On receipt of written notice, the company
will assist in making arrangements for the new
Executive Coordinators to be certified. Verbal
requestsdo not meet thisrequirement. An Executive
Coordinator can be trained and certified by any
Company approved Certified Trainer in a non
listed or private training and on successful
completion of the Executive Coordinator test for

 certification. Executive Coordinators must bear
the expense of travel to an Executive Coordinator
Training. Executive Coordinator Certifications
Trainings are also conducted at the corporate
headquarters once a month. To attend an Executive
Coordinator Certification Training at the corporate
headquarters reservations must be made in advance
with the home office. The standard costof attending
an Executive Coordinator Certificate Training is
$50 and must be paid by the Executive Coordinator
prior to the opening of the training. A Distributor
may take the Executive Coordinator Certification
Training any time after they have qualified at the
Coordinator level and have earned a $300 check.
20. CROSS-GROUP SPONSORING -
Cross group sponsoring is when a Distributor
recruits an individual who has already signed an
Independent Distributor Application and
Agreement within a different line of sponsorship or
different multi-level or direct sales program. This
activity is strictly prohibited. The use of trade
names, DBA’s, assumed names, federal ID
numbers, or fictitious ID numbers to circumvent
this rule is prohibited. If the company discovers
cross-group sponsoring, it will return the Distributor
to the original line of sponsorship, and adjust
commissions and/or bonus volume credits by
deducting them from the upline incorrect line of
sponsorship, and adjusting to the correct line of
sponsorship. Coordinators and Executive
Coordinators are responsible to enforce this rule.
The first violation or failure to comply with this
rule will result in a warning. The second violation
or failure to comply will result in termination.

The only exception to the cross-group
sponsoring rule is a legal transfer, or where the five
Distributors up-line and the Master Coordinators’
up-line give written permission submitting to the
company authorizing the act.

21. DISTRIBUTOR GRIEVANCES
AND COMPLAINTS - When a Distributor has a
grievance or complaint with another Distributor
regarding any practice or conduct inrelationship to
the Market America, Inc. business, they should
first report to their up-line Coordinator who should
review the matter and try toresolve it with the other
party’s up-line Coordinator. If the matter is not

7,
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resolved, it must be reported in writing to the
Distributor Services Department at the Company.
The Distributor Services Department will review
thefactsand try toresolveit. Ifitis notsatisfactorily
resolved, it will bereferred to the Dispute Resolution
Board for final review and determination.

22. DISPUTE RESOLUTION BOARD -
The purpose of the Dispute Resolution Board is to
review matters after the response or settlement
instituted by Distributor Services has been denied
or unresolved by the complaintant. The Dispute
Resolution Board (DRB) is a judicious forum
designed to deliberate, collect, and respond to
current exceptional issues on a collective basis.

In order forapplication of review by the DRB
to be approved, three requirements must be met.

A. The DRB review process is 30 days.
During the 30 days you concede to waive yourright
toadditionalreview by any state or federal agencies.

B. The initial review of your grievance or
complaint must go through Distributor Services.
You must address inquiries to this department.

C. All communication between complainant
and Market America, Inc. is required to be in
writing. When these requirements are met, the
DRB will investigate and execute a response in 30
days.

23. PRESENTATIONOF MARKETING
AND COMPENSATION PLAN - Only
Coordinators who have received company training
may make public presentations of the marketing
plan. Distributors may do “one on one” or closed
presentations but must follow the format provided
by the company in official company literature and
tapes. Any misrepresentation of the marketing plan
will be grounds for termination and for possible
legalaction. Certified Executive Coordinators may
train Coordinators or Distributors to make public
presentations.

24, ADVERTISING APPROVAL
PROCESS All advertisement copy and
promotional literature for any media source or
distribution purposes must be submitted to the
Company for review and approval. The company
has a submission form included in the Career
Manual to formalize proposals (see Administration
Section, this is form #1050). The request is

N\

oo e
forwarded to the Legal and Regulatory Affairs

Department. A determinative review process will
provide a response in a timely fashion. A $20
processing fee must be attached to Form #1050
unless the Distributor is a member of the ProPak.

GENERAL GUIDELINES:

A. No income claims of any kind referring to
potential may be made.

l%. Any Advertisement using the Market
America name must clearly reflect and identify
that the entity is of an independent basis and must
have written authorization from the Company.

C. No language contradictory to the Official
Marketing Plan or Policies and Procedures will be
allowed.

D. No guarantees or warranties other than
what is stated in the official Market America
marketing program can be stated.

E. Nopotential income figures may be quoted.
Earnings of any particular individual must not be
provided. Any statements regarding income must
be limited to the general information that
commissions are based on sales and require
individual effort, work, and production.

F. Any language that is reflective of
“investment” or “return on money” (or any other
such language) is strictly prohibited.

25. ADVERTISING AND PROMOTION -
Market America encourages advertising and
promotion as a viable method for Distributors to
build their businesses. However, strict guidelines
are necessary to maintain an ethical marketing
effort. Therefore, these guideline are a part of the
agreement between Market America and its
Distributors. Study the policies on advertising
restrictions.

ADVERTISING OVERVIEW

We at Market America, Inc. firmly believe

Y
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Transfer Buying:
a Beautiful

Success ConceEt

Market America recently has
developed a new method of
increasing sales through
transfer buying.  Transfer
buying is a key to success in
this business for several rea-
sons.

Transfer buying can be
likened to owning a shop-
ping mall and all the stores
inside. Why would you go
to the same type of stores
downtown to buy the same
products at retail that you
could get off the shelves in
your own mall at wholesale?
Or, if you owned a
grocery
store, why
would  you
go to the su-
permarket to
buy the same
products at re- |
tail that you have
on your own
shelves at whole- |
sale?  In Market
America you have
access to your own
Mall without Walls
of products. You
can buy the products
you use each and every
month at tremendous
savings rather than shop-
ping somewhere else.
This is known as transfer
buying because you are
simply transferring the dol-
lars you are spending in
stores such as supermarkets,

f
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drug stores, nutrition stores,
automotive stores, etc. to
your own business to pur-
chase the same type of prod-
ucts at wholesale rather than
retail. It doesnt cost anything
to do this because you are
simply transferring the same
dollars out of retail stores into
your own business and saving
money!

On top of the savings, you
also get B credit. If you and
everyone else in your organi-
zation are involved with trans-
fer buying, it compounds BV
like an annuity. It can mean
consistently bigger commis-
sion checks.

#:1542
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With that in mind, it makes
sense to be using Market
America products to replace
things you are already pur-
chasing,

For instance, there are
marvelous, economical and
environmentally safe prod-
ucts in the SNAP line that
everyone purchases monthly,
all of which are very effective,
on top of being economical.
Do some experiments and
demonstrations — they are
convincing, SNAP Natural
Concentrate can be diluted as
much as 32 to 1, believe it or
not. It makes wa-
ter hundreds of

L times werter.

't America products!
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Try this demonstration —
take a piece of chewing gum
and smash it into hair or fab-
ric. A solution of Narural
Concentrate lifts it right out.
It can be used as a floor
cleaner, dishwashing soap, car
washing detergent, or liquid
hand soap — just to mention a
few things.

The SNAP Home and
Shop Cloth also works mira-
cles. Find a dirty black penny,
or silver coin, or a tarnished
piece of silver. With little ef-
fort it brings them up shin-
ning. It will remove scuffs
from furniture, surface
scratches from cars, and re-
move black scuffs from vinyl
or fiberglass surfaces. It is
amazing. And this is just the
tip of the iceberg, not only
with these products, but with
other lines such as Natures
Life, Royal Spa, Motives, and
many others.

For instance, why would
any woman in Marker Amer-
ica not try, or switch, to Mo-
tives? It is equal in quality to
department store designer
brands. It is also avant-garde,
and can be individually cus-
tomized. The more products
one uses and pushes through
Market America, the more
BV one has to place. The
more BV, the bigger the
checks.

This leads to an even more
significant reason to be on
transfer buying using all the
products. To be successful
you must become a product
of the product. Would you
eat at a restaurant that the
owners don't even eat at? Peo-
ple can see right through
someone who does not be-
lieve in or use the products.

More product is sold in
this industry because of a two
word question. More prod-
uct is sold this way than is
sold because of slick Madison

December 1997

Avenue advertising. People
see the product in your house
or see you using it and ask,
“What's that?” All you need
to do is to share your story
and tell them your testimo-
nial.

How many times have you
met a person that has some
type of challenge? Friends,
family, and business associates
all have challenges. It could
be as simple as preventing oil
and grease stains on their
hands. We know our super
skin protectant, Clear Shield,
will help prevent this. What
about people you know who
have allergies? Countless peo-
ple have been helped with al-
lergy problems by using
OPC-3 on a regular basis.
Then there is the age-old
problem of being overweight.
Our first product that contin-
ues to grow in popularity
(and started our super
growth) is a weight manage-
ment and energy product
known as ThermoChrome
Select, the original formula.

All you need to do is tell
the story when you see or hear
about the problem. The re-
sult is that they ask where to
get it, and you simply take the
order. Retail sales — you've
gotta love them!

If you duplicate this
throughout your organiza-
tion, the result is a constant
volume stream that earns you
weekly checks! Do more of it,
duplicate it, and the checks
will get even bigger. It will
not happen unless you and
your group are on transfer
buying, using the products.

Besides, we are all creatures
of habit. We have the ten-
dency to wait until we run
out of something, then we
run to the local convenience
store and pay twice the price
for it. Now that is really
senseless! This is the age of

home shopping and discount
buying. Doesn't it make sense
to be on standing order and
have those things that you use
every month shipped to you
automatically on transfer
buying? These are the items
you will end up selling any-
way because people will ask,
“What's that?” Even if you
have an extra bottle, you will
need it to sell because it is in-
evitable that you will be tak-
ing orders.

The final reason to be on
transfer buying is to make
sure everyone meets their ba-
sic monthly requirements.
When someone gets busy,
they are apt to forget to meet
their monthly accrual option
or quarterly activity require-
ment. That is a catastrophe.
Why chance ir?

Its like someone who for-
gets to pay his or her insur-
ance policy premium. Their
policy accidentally lapses.
The next month they have an
accident. They call the insur-
ance company to place a
claim. The insurance com-
pany is very sympathetic, but
they won't and can’t pay the
claim. This is analogous to
meeting the monthly accrual
option or quartetly activity re-
quirement in Market Amer-
ica. If someone misses the re-
quirement, his or her volume
flushes. It is a terrible experi-
ence.

The beauty of transfer buy-
ing is that it can be set up to
take care of these require-
ments.  Absolutely no one
should get too busy, miss a re-
quirement, and then flush or
purge. Transfer buying is a
beautiful thing because it eas-

ily prevents this. Itis like hav-
ing insurance against a
mishap.

Think about it. For so
many reasons, transfer buying
makes sense. It saves money.

It provides the convenience of
home shopping and delivery.
It is automatic. It makes you
a product of the product. It
puts you in position to tell
your testimonial when some-
one asks, “What’s that?”
They in turn want some, and
they lead to other people. So
it leads to more retail sales,
customers, and more BV to
place. It gives you ongoing
BV on your own purchases.
When your entire group is
doing it, it compounds like an
annuity, earning you checks.

Doesnt it make sense for
someone to replace all the
products they are using or
need with products from the
Mall withour Walls? Why
not create a shopping list for
yourself and each Distributor
you bring into the business?
In this way you are able to
transfer all the dollars spent in
stores into your own business,
thereby maximizing savings,
maximizing BV accumula-
tions, and having personal ex-
periences with a large range of
products.

This puts you in the posi-
tion to take a lot of orders
when people ask, “What's
that?” or when someone has a
problem that one of the prod-
ucts you are using will solve.
Its simply working smarter
rather than harder.

You can use our Home
Shopping List pictured on the
cover to help you and your
downline transfer dollars into
BV and Market America
products. This is a powerful
tool that you and your group
should definitely try. And
watch both your BV and
everyone’s  retailing  go

through the roof.
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Here at the end of the year,
looking back on the develop-
ment of the Motives line, it is
inspiring to see what all has
been accomplished, and what
to look forward to in the year
to come. There has already
been a frenzy of activity with
Motives, only a few months
after its introduction, and
with the implementation of
some new ideas and recent
developments, it is easy to see
the potential of Motives Cos-
metics for the year ahead.

Because this is a high-qual-
ity product that every woman
can use, there are absolutely
no limits to where the prod-
uct can go. The line even
works in conjunction with
our other popular product
lines — you can look and feel
better with ThermoChrome
or Skintelligence. Motives is
is a natural tie-in.

And what a great time to
be talking about Motives,
with the holidays upon us.
Of course, there are plenty of
Motives gift ideas for Christ-
mas, from customized com-
pacts to the makeup itself, but
Motives also ties in with the
popular new year’s resolution
of looking better. So many
people resolve to lose weight,
improve their appearance and
to look better, so why not do
this with Motives as well?
Give someone some Ther-
moChrome and some Mo-
tives items together. What a
great gift idea this could be, in
addition to bringing exposure
to the product.

Here are some other spe-
cific areas that are set to bring
more exposure and activity to
Motives in 1998:

New Products
When you have a
product line like Mo-
tives, there is great po-
tential for adding on
products, and this type
of expansion is to be
expected. For instance,
we are now developing
a specialized lipstick,
and possibly blush.
These will be to Mo-
tives what a product such as
Viva Glam (a specialized lip-
stick), is to its line, Mac Cos-
Tmerics.
Also, the new Mortives
Spring Colors are set to be in
by Leadership School. These
colors will include three to
four lipsticks, a few blushes
and some assorted eye shad-
ows. Look for a photo feature
of these colors in an upcom-
ing issue of PowerLine.

Train the Trainers
The backbone of our cam-
paign to promote Motives is
our network of dedicated
Motives Certified Trainers.
There will be another Motives
Train the Trainers class on
January 20th and 21st here at
the corporate office. Those
interested must be an Execu-
tive Coordinator or above,
and must be able to profes-
sionally present the Motives
cosmetics line to small
groups. If you would like to
be considered for a Motives
Certified Trainer Position,
just send a copy of your ré-
sumé and a letter of applica-
tion to the arttention of
Bethany Morde by January
5th. If you have already sent
in your application for a pre-
vious Train the Trainers class,
notify Bethany to have your
résumé active for reconsidera-
ton.
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Specialized Trainings

The Specialized Trainings all
over the country are going
very well. These are great in-
troductory tools for spreading
the word abour Motives, and
all of our trainers have been
doing fantastic jobs.

Until now, we only offered
Motives Basic Trainings.
These are the complete train-
ings to certify Consultants in
all Motives aspects, such as
color theory, custom blends,
application techniques, home
clinics, and how to refine sales
techniques.

Specialized Trainings focus
specifically on the product it-
self, and how to build your
own Motives business, for ex-
ample, how to recruit and get
the attention of people who
have been (or already are) in-
volved with other cosmetics.
These trainings are utilized
through the NMTSS, ap-
proved through a Local, Dis-
trict and Regional Coordina-
tor, and are perfect for intro-
ducing Motives to your
prospects. It is in these train-
ings that people can experi-
ence the product, see a mini-
makeover and have their
questions answered in one to
three hours.

QOur trainers are now con-
ducting Specialized Trainings
to make even more progress
toward promoting the line.
Listen to your voice mail for
future announcements about
a Specialized Training in your

area.

Teen Motives

Teen Motives activity has just
been phenomenal, and is set
to explode in the new year.
We have actually found that
not only are the kids using it,
but that the parents love it as
well. Several Distributors are
even using Teen Motives as a
fundraiser, splitting the profits
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with a school or organization
— while gaining the BV for
themselves. What a fantastic
way to generate sales and gain
exposute for the product!

All of these accomplish-
ments and future develop-
ments are due in part to the
dedicated Certified Motives
Trainers in the field, spread-
ing the word and promoting
the line. It is thanks to the
trainers and the quality of the
products that the line has de-
veloped at such an impressive
rate. And with our combined
efforts, the more we talk
about the product, and the
more interest trainers stimu-
late, the more sales thar will
be generated. It is all of these
factors working together that
will get Motives to the top in
1998, and it is destined to
happen.

10 in 10 For

Fun in Miami
RS NOGETERT

It's the time of the season to
reflect and grow. And there is
no time like the present to put
into action your business plan
and kick it into high speed by
growing your UnFranchise™

base. In preparing you for an

explosive 1998, the Market
America Management Team
is offering an incentive to any
UnFranchise™ owner who is
able to sponsor and qualify 10
new Market America Un-
Franchise™ owners between
now and February 13, 1998.
To collect this special incen-
tive you will have to be in at-
tendance at the 6th Annual
Leadership School in Miami
Beach, Florida on February
27, 28 and March 1st. Of
course, this is an exceptional
challenge to sponsor 10 new
Distributors over a 10 week
period, but there are many of
you who can do it.

Besides getting the benefit
of 10 new Distributors in
your organization, you will
have created 10 more points
of distribution to reach that
many Mmore CUsStomers, trans-
lating into an increase in
weekly BV totals. You know
what that means: more com-
missions. And of course, you
will need to place these new
Distributors wisely; leveraging
your best current Distributors
to help manage these new re-
cruits and be completely in
coordination with the Na-
tional Meeting, Training, and
Seminar System to set them
up for training, support and
motivation.

For those who can sponsor
10 new qualified Distributors
by February 13, 1998 there is
the reward of a beautiful
cruise around Miami on Mar-
ket Americas luxury yacht,
Utopia. Utopia is an 80-foot
Harteras cruising yacht that is
built for extremes. You will
enjoy an afternoon cruise
viewing the beaudful skyline
of Miami while enjoying con-
versation with the Manage-
ment Team.

JR, Loren and the entire
Management Team will be fo-
cusing on you for responding
to the growth challenge. As
an added special incentive,
Market America will identify
the top 10 recruiters from the
contest winners and provide a
Moving Up Seminar on the
motor yacht Utopia — a value
worth $10,000. This will be
a two-day seminar that will
evaluate your business on a
one-to-one level by the very
best in our industry. Travel
and accommodations are not
included, and the Moving Up
Seminar will be on a date that
will coordinate with the
Utopia availability.

Isnt it wonderful to be able
to build your business and

have the opportunity to enjoy
the excitement of a competi-
tion?  Everyone that partici-
pates in the 10 in 10 compe-
tition is a winner because you
will be building your busi-
ness, which will pay off for
the rest of your life in ongoing
income thanks to the Man-
agement Performance Com-
pensation Plan.

Here’s an idea of how to
start. Take out a piece of pa-
per and create a names list —a
possibilities list. Write down
the names of people you have
wanted to talk to but never
did. Of all the new people
you have met in the past three
months, sit down with them
and explain that you are look-
ing for qualified individuals
who are looking to earn more
income and have their names
added to your list. Go back
and talk to individuals who
said the timing wasn' right
and present the program
again. You are looking to
have 75 to 100 names on this
list so you can book 40 ap-
pointments over the next few
weeks. That is four or five per
week, or two per week if you
have two or three at an ap-
pointment. To make it hap-
pen you have to tell your story
and tell it often.

To validate that you have
sponsored and qualified 10
new Distributors in 10 weeks,
send the names of all 10 new
qualified Distributors and
their ID numbers to Market
America, attention: Christy
Williams, no later than 5PM,
February 13, 1998.

Remember that you can’
say the right thing to the
wrong person, or the wrong
thing to the right person.
Theres your tip on sponsor-
ing 10 in 10 weeks. See you
in Miami. Bon Voyage.
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Important
Administration
Information
e

The terms and conditions on
our Independent Distributor
Application and Agreement have
been revised to better explain the
information that is so very im-
portant to any new and current

Market America UnFranchise™ . i . Regal' dless

owner. Understanding what you
can expect from Market Amer-

ica, Inc. and what is expected ldnt be any| f h W
from you is essential in building ~ § better fo 0 5] 0

a lasting relationship. These re-  § T :

visions have been put into place o h

O SUppOrt you as you grow your : e muc 01’
UnFranchise™ business. Read ] ; o <

them carefully and use the terms ~ § ) isle h llttl
and conditions as selling points S OW &
10 your new prospects coming in PR

to the business. Be proud of the

structure and protective mea- | i _ you accom.—

sures we have put into place to

make this opportunity last. | e ] e
These terms and conditions will ) oL O] P Se ] n

appear on the new Independent
Distributor  Application and
Agreement, which should be
available in January 1998.

In addition, we are publishing
sections of the 5th edition Ca-
reer Manual to inform you of
pertinent revisions being made
to the specific areas contained in
Chapter 10, to be in effect as of
January 1998. Once again,
these revisions will offer every-
one additional clarification in
the areas mentioned. Asa rec-
ommendation, when the new
5th edition of the Market Amer-
ica Career Manual is made avail-
able in January, be sure to pur-
chase several to share with your
prospects prior to coming into
the business. The most success-
ful Distributors in our business
are those that understand our
structure and business plan for
growth and duplication.

Every Distributor that has re-
newed to remain part of the
Market America program will be
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bound by the new terms and conditions of the Independent
Distributor Application and Agreement. Those Distributors
that have entered the business as of August 1, 1997 through the
time the new application is put into the field will also be bound
by the terms and conditions of the revised Application and

Agreement. Every Distributor and UnFranchise™ owner will
be bound by the Career Manual revisions published in this is-
sue, with all of the above requirements in accordance with the
current Independent Distributor Agreement.

CHAPTER TEN: MARKET AMERICA RIGHTS AND OBLIGATIONS

SECTION 1: CORRECTIVE ACTION:
If a Distributor violates his/her Independent Distributor Application and Agree-
ment, including the policies and procedures set forth in this Career Manual, or
if the Distributor violates other agreements with Market America, Market Amer-
ica may take corrective action.
(A) Grounds for Corrective Actions
Grounds for invoking the Corrective Action Procedure include, but are not
limited to, the following:
(1) Breach of the Independent Distributor Application and Agreement
(2) Violation of the law relating to the Distributor's business
(3) Failure to maintain Company standards
(4) Falsification of reports
(5) Forged documents

(6) Failure to meet retail sales requirements or improper verification of
these requirements

(7) Unauthorized income claims or publishing of commission checks
(8) Failure to make timely payments to the Company
(9) Credit card violations:
(a) Unauthorized use
(b) Chargebacks
(10) Breach of non-solicitation or trade secret covenants
(11) Violation of same household rules
(12) Establishment of fraudulent business development centers
(13) Inventory loading
(14) Unauthorized or illegal re-entry
(15) Misrepresentation of the marketing plan
(16) Insolvency or bankruptcy
(17) Cross-group sponsoring (see Ch. 10, Sec. 7 of the Career Manual)
(18) Conduct which materially impairs the Company's goodwill
(19) Failure to fulfill management responsibility and fiduciary
responsibility as a manager under the MPCP (see the Career

Manual for further explanation)

(20) Violation of the advertising policy, including Company trademark
violations

(21) Unethical practices
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The Corrective Action Procedure may result in a range of sanctions against the
Distributor including additional training requirements, oral and written warn-
ings, forfeiture of commissions, suspension and termination. The severity, fre-
quency, number of infractions and the impact on the Company and other Dis-
tributors' rights and businesses, determine the type of corrective action taken,
at the Company's sole discretion. If the violation, in the Company's opinion,
cannot be remedied, is broad and damaging, brings irreparable harm, or
threatens the reputation and goodwill of the Company or its Distributors, it is
grounds for immediate termination. If a Distributor or Sales Representative is
issued a verbal or written warning from the Company and repeats the infrac-
tion, it is grounds for immediate termination.

(B) Corrective Action Procedure
The following procedure will be applicable to a Distributor subject to corrective action:

(1) When evidence of a violation comes to the attention of Market
America's Legal Counsel, Legal Counsel will notify the Distributor
by regular mail, sent to the Distributor's last known address on
record with the Company, that the Distributor appears to have
engaged in improper conduct and must cease from
same immediately.

—
[L*]
—_

Within 20 days, including weekends and holidays (if the 20th day
falls on a weekend or holiday, it shall be due the next day), from the
postmark date of the Legal Counsel's letter, the Distributor must
submit a written response to Market America. If a written
response is not received within said 20-day period, the Distributor's
contract will be automatically terminated.

(3

Upon receipt of the response within the 20-day period, the
Corrective Action Board will review the response and determine
within 15 business days from receipt of same what action is to be
implemented. The Corrective Action Board will consist of two
senior executives of Market America, two representatives from the
Company's legal department, and one representative from the
Company's field relations department.

(4) The Corrective Action Board will notify the Distributor of its
decision by Certified Mail, Return Receipt Requested. If the
Distributor is satisfied with the decision of the Corrective Action
Board, then the decision by the Board shall be immediately
implemented by the Distributor.

—_—
(5]
—

If the Corrective Action Board determines suspension of the
Distributor is appropriate, the Distributor will be denied the right to
sponsor additional Market America Distributors, to receive
commission checks, to sell Market America products, to attend
Market America or Distributor sponsored meetings, to have access
to Pro-Pack, PowerLine, VoiceLink, voice mail, and to represent
himself or herself as a Market America Distributor during the
period of suspension.

(6

=

If the Distributor disagrees with the decision rendered by the
Corrective Action Board, he or she may appeal the decision to the
Advisory Board. The Distributor must appeal in writing or request
an appeal hearing in writing to the Advisory Board.
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(7) All documents submitted in written appeal must be notarized,
certified, or otherwise appropriately verified. Written appeals must
be submitted to Market America within 15 days, including
weekends and holidays (if the 15th day falls on a weekend or
holiday, it shall be due the next day), of the date of the decision of
the Corrective Action Board. The Advisory Board will render a
final decision on a written appeal within 10 days of receipt of the
Distributor's appeal.

(8

—

If the Distributor elects for an appeal hearing, the Distributor must
submit a written request within 10 days, including weekends and
holidays (if the 10th day falls on a weekend or holiday, it shall be
due the next day), of the date of the Corrective Action Board's
decision letter.

9

—_—

If the Distributor fails to either request an appeal hearing within 10
days or submit a written appeal within 15 days, the decision of the
corrective Action Board will be final.

(10) The Adviscry Board will schedule the appeal hearing not less than
14 days, and not more than 30 days, from the date of receipt of the
Distributor's appeal request. The Advisory Board will notify the
Distributor of the time, date and place of the hearing.

(11) The Advisory Board will conduct the hearing on the scheduled
date and will render a final decision within 5 days from the
conclusion of the hearing.

(C) Termination Without Suspension

If a Distributor commits a serious violation of the provisions of the Inde-
pendent Distributor Application and Agreement or of the policies, procedures,
rules and regulations contained in the Career Manual, the Company may, at
its discretion, terminate the Distributor's contract in lieu of suspension.

(1) A Distributor whose contract is terminated loses all the rights,
privileges and benefits of a Market America Distributor.

(2) Market America will notify the Distributor of termination via
Certified Mail, Return Receipt Requested, at the latest address for
that Distributor shown in Company records.

(3) Upon receipt of notice of termination, the Distributor may seek an
appeal before the Advisory Board, following the same procedural
steps outlined under Paragraphs (B)(6) through (B)(11).

(D) Arbitration

If the Distributor disagrees with the decision of the Advisory Board, the Dis-
tributor's only recourse is to request arbitration administered by the American
Arbitration Assaciation, as provided for in the Independent Distributor Applica-
tion and Agreement.

SECTION 7: CROSS-GROUP SPONSORING AND SELLING
(A) Cross-Group Sponsoring Defined

Cross-Group Sponsoring shall be defined as a Distributor recruiting another
Distributor into any other line of sponsorship either within the Company, or
within another network marketing company. Cross-Group Sponsoring occurs
when a Distributor uses his association with Market America, or relationships
developed by participation in Market America, including access to meetings,
people and information, to divert or diminish a Distributor's time and effort
away from their current line of sponsorship.

(B) Cross-Group Selling Defined
Cross-Group Selling shall be defined as a Distributor soliciting sales from
another line of sponsorship.

(C) Prohibition of Cross-Group Sponsoring and Selling

Cross-Group Sponsoring and Selling is unethical and strictly prohibited. Without
the prohibition of Cross-Group Sponsoring and Selling, the lines of distribution and
sponsorship would be undermined, and the Marketing Plan could not work. There
would be no security or stability within the sales and marketing organization, and
there would be no incentive to recrutt, train and manage downlines.

(D) Primary Types of Cross-Group Sponsoring and Selling

(1) Soliciting, recruiting, or sponsoring Market America Distributors or
Sales Representatives, other than one's own personally
sponsored Distributors and Sales Representatives, into another
network marketing company. Such activity is a serious violation
and grounds for corrective action including termination,

(2) Selling products or salss aids of another network marketing
company to Market America Distributors or Sales Representatives
other than one's personally sponsored Distributots. Such
infractions must be reversed and remedied and are grounds for
corrective action, including termination of the Distributor's contract,

(3) Selling Market America products to any Market America
Distributors or Sales Representatives, other than one's personally
sponsored Distributor, without proper credit of sales volume or BY.

(4) Sponsoring or moving existing Distributors or Sales
Representatives, including their efforts, recruiting activity, sales
activity, or volume production, to another line of sponsorship or
position in the organizational genealogy, without complying with
policies and procedures for transfer of sponsorship as provided in
the Career Manual. This includes attempts to divert a Distributor's
volume, effort, production, or activity under the MPCP to another
person or location in the organizational genealogy, thereby
depriving anyone upline in the original line of sponsorship of the
volume credit they would have been due, by use of any device,
mechanism, agreement, or arrangement. If the Company
discovers such cross-group sponsoring within the Company, it will
return the Distributor and/or sales volume to the original line of
sponsorship and adjust commission and/or group business
volume by deducting the volume from the incorrect upline or
sponsorship and adding it to the correct upline or sponsorship.
The Company may take additional corrective action, including
possible termination of the Distributor's contract.

(E) Attempts to Circumvent

The use of any device, mechanism, or arrangement such as trade names,
DBA's, assumed names, federal identification numbers, fraudulent social
security numbers, fabricated business development centers, or agreements or
contracts to circumvent this rule is strictly prohibited and grounds for corrective
action, including termination.

(F) Enforcement Responsibility

All Coordinators and higher pin levels in the line of sponsorship are
responsible for enforcing this rule by reporting any evidence of such activity to
the Company's Director of Field Relations or filing a grievance.

SECTION 8: DISTRIBUTOR GRIEVANCES AND COMPLAINTS
Distributors having grievances or complaints regarding business practices or
conduct relative to their Market America, Inc. business should first report it to
their upline leadership, who should review the matter and try to resolve it in the
field.

(A) Reporting
If the matter cannot be resolved in the field, it can be reported in writing to
the Market America Appeals Board.

(1) The Appeals Board will review the facts and attempt to resolve the
matter. If itis not satisfactorily resolved, it may be referred to the
Dispute Resolution Board (DRB) for final review and
determination.

(2) The Distributor agrees to submit any complaint, grievance or claim
against a Distributor or the Company to the Appeals Board and
Dispute Resolution Board for settliement prior to contacting any
regulatory agency or taking any legal action.
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SECTION 9: DISPUTE RESOLUTION BOARD

The Dispute Resolution Board (DRB) is the final appeal process regarding
company rulings or decisions concerning policies, procedures, rules, and
regulations. The DRB only reviews facts and enforces company policles and
procedures.

(A) Responsibilities

The DRB does not set policy, change policy, or make exceptions to rules
and regulations. It functions to interpret policies, procedures, rules, and
regulations where no precedent exists or where unique mitigating
circumstances are encountered.

(B) Reporting

Distributors must communicate complaints, grievances, or claims to their
upline leadership (Certified Executive Coordinator, Certified Trainer, and
Advisory Council Member) for resolution.

(C) Appeal Process
If the Distributor's upline lsadership cannot resolve issues, the Distributor
must implement the following process:

(1) The Distributor must submit their claim or complaint in writing to
the Market America Appeals Board. The written submission must:
clearly state the nature of the claim or complaint; provide the exact
date of the incident; clearly set forth the facts; contain copies of all
supporting written documentation; site policies and procedures
affected, describe precisely and accurately the verbal/written
response being challenged; and provide the names and dates of
all Distributors involved.

(2) All elements required above must be included for the review
process or it will be returned.

(3) If not satisfied with the written response from the Appeals Board,
the Distributor may appeal to the Dispute Resolution Board.

{4) Formal appeal to the DRB requires completing and submitting the
DRB Appeal Submission Form (located in the Career Manual), a
notarized statement (affidavit), all documentation, evidence, and
a $50.00 filing fee for the review process.

(5) The DRB reviews all appeals and submissions quarterly (January,
April, July and Octaber).

(6

—

If the Distributor disagrees with the decision of the DRB, the
Distributor's only recourse is to request arbitration administered by
the American Arbitration Association, as provided in the
Independent Distributor Application and Agreement.

(D) Implementation Requirements
The process described above must be followed in sequence in order for a
claim or complaint to be reviewed by the DRB.

(E) Commission Claims/Adjustments
Cut-off on commission claims and adjustments will not be in effect provided
the DRB process was started within 45 days of the respective commission week.

SECTION 17: MANAGEMENT PERFORMANCE COMPENSATION PLAN
PARTICIPATION (MPCP)

The following are the minimum requirements when making application for a
Distributorship and participation in the MPCP.

(A) Single Business Development Center Entry

Completion of Independent Distributor Application and Agreement and
purchase of a subscription kit. Upgrades to Supervisory Entry (3 BDCs) shall
not be permitted.
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(B) Supervisary Entry (3 Business Development Centers)

Completion of Independent Distributor Application and Agreement.
Approval of Upline Certified Executive Coordinator, 200 BV ordered in
extension 001, a minimum of 50 BV ordered in extension 002, and a minimum
of 50 BV ordered in extension 003 on the first order only. This first order must
be submitted with the completed application and shipped to one address.
Multiple orders will not be added together to satisfy the minimum 300 BV. An
order of less than 300 BV will be assigned to the BDC -001 and only one BDC
shall be awarded.

(C) Earning Commissions/Bonuses

Distributors are paid commissions for managing, training, supplying,
supporting, and motivating their organizations to produce retail sales volume.
There must be an ongoing sales and supervisory function. A Distributor does
not earn commission under the MPCP solely on production. Distributors are
paid for managing their organizations producing retail sales. Distributors must
be able to provide documentation demonsirating execution of these functions
upon request by Market America, Inc. The following guidelines apply to a
Distributor's responsibilities under the MPCP.  Failure to demonstrate
performance of the management responsibilities described below is grounds
for corrective action by the Company, including, but not limited to, forfeiture or
reversal of commission checks, required additional training and, in the case of
a blatant refusal to remedy the situation, termination of the Distributor's
contract.

(1) Distributor - Has the ultimate responsibility for ensuring their
desired level of success. They have the responsibility for being
knowledgeable about the Market America Career Manual contents
(i.e., policies, procedures, rules and regulations).

—_—
na
-

Sponsor - Has the specific responsibility to comply with all
provisions relating to sponsorship described in the Terms and
Conditions of the Independent Distributor Application and
Agreement, as well as other applicable policies and procedures.

(3

=

Coordinator - In addition to those responsibilities specified in
"Sponsor" above, a Coordinator must train and work with all
Distributors in their organization down to the next active
Coordinator. Additionally, they must supervise the downline
Coordinators and make sure these Coordinators are supporting
and training all Distributors in their organizations. A Coordinator is
responsible to present the Marketing Plan for new Distributors.

=

Executive Coordinator - In addition to those responsibilities
specified in "Sponsor" above, an Executive Coordinator is
contractually bound (i.e., Executive Coordinator Acknowledgment
and Agreement) to enforce the policies, procedures, buy-back
guarantee, return merchandise policy, and rules and regulations to
the level of the next Executive Coordinator in their downline
organization. If the next downline Executive Coordinator is not
fulfilling these responsibilities, the upline Executive Coordinator
must notify their upline leadership, and must fulfill the
responsibilities of the non-compliant downline Executive
Coordinator until another downline Executive Coordinator is
developed in that organization and assumes/fulfills those
responsibilities for the organization.

(5) Certified Executive Coordinator - In addition to those
responsibilities specified in "Sponsor" and "Executive Coordinator”
above, a Certified Executive Coordinator must provide Basic Five
Trainings for all Distributors in their organization down to the next
Certified Executive Coordinator. Only Certified Executive
Coordinators (i.e., Executive Coordinators who have passed the
Executive Coordinator Certification Training) may conduct publicly
held Second Look Meetings, New Distributor Trainings, and Basic
Five Trainings.
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MARKET AMERICA
TERMS AND CONDITIONS

| hereby apply to become an Independent Distributor for Market America and
to participate in its marketing program. As an Independent Distributor, |
understand and agree that:

1. | am of legal age in the jurisdiction in which | enter this agreement.

2. | shall become an Independent Distributor upon acceptance of this
application by Market America. | shall have the right to sell the products offered
by Market America in accordance with the marketing program and policies,
which may be amended from time to time.

3. Market America, at its discretion, may amend the Marketing Plan, its
policies, and terms of this Distributor agreement, and shall notify its
Distributors of any such amendments in the PowerLine Magazine, LeaderLine
Newsletter, or other official Company publications and mailings.

4. | have carefully reviewed the Market America Marketing Plan and policies
and procedures as set forth in Part 2 of the Market America Career Manual,
and | acknowledge that they are incorporated as part of this agreement in their
present form and as modified from time to time by Market America. | certify
that | have received a copy of the Marketing Plan policies and procedures from
my sponsor, upline Coordinator, or from the Company. | also understand that
I may not rely on any representation made by a Distributor, whether verbal or
written, regarding the terms and conditions of this agreement, as the basis for
a claim of misrepresentation against Market America.

5. If | have elected to be a Sales Representative only, | have marked the
appropriate box on the front of this application. There is no fee or requirement
to become a Sales Representative. As a Sales Representative, | may
purchase products at Distributor cost and retail them, but | may not participate
in the Management Performance Compensation Plan (MPCP) or earn
commissions or bonuses. Only Distributors may participate in the MPCP, and
they must comply with Paragraph 6 of this agreement. | understand that unless
| submit the $69.95 subscription fee for Distributors and renew this agreement
annually, | will not receive newsletters, services, or communications from the
Company, but | will receive any applicable amendments to this agreement as
described in Paragraph 3.

6. If | have elected to become an Independent Distributor and participate in
the MPCP, | agree to pay an application and first year subscription fee of
$69.95 (U.S. Currency) with this agreement. This is for data processing set up,
a Career Manual, initial materials, and a subscription to newsletters, mailings,
and other specified services. This fee is fully refundable for a period of 30 days
from the date of this agreement upon the return of the Career Manual kit in
good condition and termination of this agreement in writing. The cost of the
Career Manual and initial materials in good condition is $39.00, and this is
refundable for a period of 90 days from the date of this agreement, upon return
of the Manual and materials in good condition and written termination of this
_ agreement. The balance of the subscription fee is not refundable after 30 days
and no refunds are permissible after 90 days. Start-up materials and
subscription services are sold at “Company cost” and Distributors do not
receive volume credit or commissions on it. This sum is not a service or
franchise fee, but rather is strictly to offset cost incurred by the Company for
educational and business materials necessary to operate a Distributorship.
The term of the Market America Independent Distributor Agreement is one
year. Market America Distributors who wish to continue as Distributors must
apply to renew their Agreement and submit a renewal fee of $49.95 (U.S.
currency) per year. The amount of this fee is subject to change upon written
notice in company publications. | have the right not to seek annual renewal of
this agreement, and Market America has the right to accept or reject my
renewal at its discretion. If Market America rejects my renewal, it will do so
within 15 days of receipt.

7. | understand that in order to sponsor other Distributors under the
Marketing Plan, | must sell $200.00 retail value of products within 30 days of
sponsoring Distributors and submit retail receipts to the Company with a Form
1000, or | shall lose sponsorship rights. | understand that | must sell $200.00
retall value of products to end users and submit a Retail Sales Report (Form
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1000) prior to receiving commissions or qualifying as a Coordinator. | agree
and understand that upon meeting qualifications to become a Coordinator, |
must submit an Executive Coordinator Application and Qualification
Agreement (Form 1001) and an Executive Goordinator Acknowledgment and
Agreement (Form 925) within 28 days of qualifying at the Coordinator level (j.e.
earning my first commission). Sponsoring any Market America Distributor,
directly or indirectly, into another line of sponsorship, whether within the
Company or in another network marketing company (Cross-Group
Sponsoring), is-strictly prohibited. See the Career Manual for further
explanation of the restrictions on Cross-Group Sponsoring.*

8. Either party may terminate this agreement for any reason and at any time
upon 30 days written notice to the other party. However, Market America may
terminate this agreement with less than 30 days written notice for serious
violations of the policies and procedures, in accordance with the Corrective
Action Procedure described in the Career Manual. Upon receiving written
notification from the Distributor to terminate this agreement, the sponsoring
Distributor or Market America will repurchase subscription kit materials in
accordance with its policies set forth in the Market America Marketing Plan,
and policies and procedures. No purchase is necessary to become a Market
America Distributor other than the purchase of a Distributor subscription kit
which is sold “at cost" and which may be required at the Company’s discretion.
Except as provided in paragraph 6 above, the Company’s policy is to refund
90% of the Distributor's cost of all resaleable materials and products
purchased within one year of termination. In applying for a refund, you must
follow the provisions contained in the Career Manual.

9. Upon acceptance of this application by Market America, | will be an
independent contractor responsible for my own business and not an employee
of Market America. | will not be treated as an employee in regard to any
federal, state or local laws covering employees, including but not limited to the
Federal Unemployment Tax, Worker's Compensation, income tax withholding
at source, or any federal, state or local tax laws. It is my responsibility to pay
self-employment, federal, state and local income taxes as required by law,

10. I will not use the Market America trade name and/or trademark except in
the advertising material provided to me by Market America or in literature
produced or otherwise authorized by Market America in writing, as described
in the Career Manual.

11. Any Distributor who sponsors other Distributors must fulfill the obligation
of performing a bona fide supervisory, distributing, and selling function in the
sale or delivery of product to the ultimate consumer and in the training of those
sponsored. Distributors must maintain ongoing contact, communication and
management supervision with his or her sales organization. Examples of such
supervision may include, but are not limited to: newsletier, written
correspondence, personal meetings, telephone contacts, voice mail, electronic
mail, training sessions, accompanying individuals to company training, and
sharing genealogy information with those sponsored. Distributors must provide
evidence to the Company, at its request, of ongoing fulfillment of supervisory
responsibilities.

12. | understand that, in order to receive commissions on the retail sales of
Distributors in my downline, | must fulfill a bona fide management and
supervisory function as described in the Career Manual. Also, | understand
that | must sign additional agreements in order to advance in management
levels in the Management Performance Compensation Plan, or if | choose to
assume training and leadership positions within the National Meeting, Training
and Seminar System. [nformation on these additional agreements is provided
in the Career Manual.

13. The Market America program is built on retail sales to the ultimate
consumer. The company recognizes that Distributors may also wish to
purchase product for their own personal or family use. Under the Market
America program, commissions are not paid on a Distributor’s personal or
family purchases of Market America products,

14. The Distributor acknowledges that the Distributor is a wholly independent

marketing Distributor who establishes and services retail customers for

company products as an independent contractor, The position of Distributor

does not constitute either a sale of a franchise or a Mstibiitarship, and
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absolutely no fees have been or will be required from the Distributor for the
right to distribute the Company's products pursuant to this agreement. This
agreement is not intended and shall not be construed to create a relationship
of employer-employee, agency, parinership or joint venture between any
Distributor and the Company, or between any Distributor and a sponsor.

As an independent contractor, the Distributor shall:

A. Abide by any federal, state, county and local laws, rules and regulations
pertaining to this agreement and/or the acquisition, receipt, holding,
selling, distributing or advertising of Company products.

B. At the Distributor's own expense, make, execute or file all such reports
and obtain licenses as are required by law or public authority with respect
to this agreement and/or the receipt, holding, selling, distribution or
advertising of company products.

15. If the Distributor or anyone in Distributor's line of sponsorship has
purchased Market America products and is in default on payment for these
products, the Company shall be entitied to set off/deduct such amounts due
from any commission or other compensation owed to the Distributor by Market
America or against any credit on the Distributor's account, in accordance with
the Career Manual. In addition, default on payments due for elective purchases
from the Company shall be grounds for termination of the Distributor's
agreement.

16. Prior written approval from Market America is required for the following:
A. To advertise Market America products;

B. For there to be more than one Distributor in an immediate family,
household or business;

C. Issuance of a business development center to any entity other
than an individual person;

D. To use or produce any literature other than Company produced
literature relating to the products, company or marketing plan.

17. 1 wish to enter the marketing structure as follows:
__Single Business Development Center
__ Supervisory Entry Level

| understand that the Supervisory Entry Level option must be approved by the

Company and has additional qualification requirements as outlined in the
marketing plan, Career Manual, and policies and procedures. If | want to enter
at the Supervisory Entry Level, | must have a Certified Executive Coordinator
sign in the "Approved By" space on the front of this agreement, or | must
submit a Form 901 attached hereto.

18. | understand that only a Certified Executive Coordinator can make a
public presentation of the Market America UnFranchise’ System and the
Management Performance Compensation Plan.

19. | agree to submit any complaint, grievance, or claim against a Distributor
or the Company in accordance with the Grievance Procedure outlined in the
Career Manual. | agree not to seek arbitration or take legal action except in
accordance with the Grievance Procedure. | further agree not to contact any
regulatory agency regarding Market America before the Grievance Procedure
is concluded. A breach of this covenant on my part will render me liable to
Market America for damages and legal costs, including reasonable attorney's
fees.

20. | understand and agree that the Management Performance Compensation
Plan has specific reporting and time sensitive qualification requirements as set forth
inthe Career Manual. It is my responsibility to understand these and comply. Failure
to do so may affect my commissions, and no exceptions can be made. | further
agree that there are additional responsibilities and requirements at the Coordinator
level and Executive Coordinator management levels with which | agree fo abide.
These include, but are not limited to, subscribing fo the Professional Service
Package ($299.00) at the Executive Coordinator level and ($499.00) annually
thereafter. These requirements are necessary for administration of the business at
the management level for which | am being paid management bonuses.

10 December 1997

21. This agreement will be binding upon receipt at the Company address as
set forth below and upon the acceptance thereafter by Market America.
Market America will notify you of rejection of your Independent Distributor
Application and Agreement within 15 days of its receipt.

22. | recognize that Market America has invested substantial effort and
money in training, building, supporting and maintaining its sales force and that
protecting the Market America sales force from unfair competition is important
to both Market America and the other Distributors in its sales force. | agree
that the restrictions contained in this agreement are a fair and reasonable way
to help protect the Market America sales force from unfair cempetition. | agree
that violations of the restrictions contained in this agreement will cause (and
thereby constitute) irreparable injury to Market America and that Market
America is entitled to seek preliminary and permanent injunctive relief to
remedy such violations.

23. | understand that, while | am a Market America Independent Distributor, |
may personally sell products marketed by another network marketing
company subject, however, to the following restrictions:

A. | shall not market the products of another network marketing
company to my retail customers at the same time as | market
Market America products to the same retail customers lest these
customers be led to believe erroneously that said products are
Market America products.

B. |shall not sell the products of another network marketing company
to any Market America Independent Distributor except those who
are personally sponsored by me.

C. Ishall not induce any Market America Independent Distributor,
including those personally sponsored by me, to sell the
products of another network marketing company.

D. |shall not, directly or indirectly, solicit any Market America
Independent Distributor to leave or reduce his or her activity with
Market America.

24. In the event that, while | am a Market America Independent Distributor, |
become a Distributor for another network marketing company, | will not:

A. Commingle the business of that company with my Market America
business, but will keep each business totally separate and distinct
from the other.

B. Sponsor any Market America Independent Distributor, whether or
not personally sponsored by me, into another network marketing
company.

25. | acknowledge that certain information and material provided to me while
| am a Market America Independent Distributor, including, but not limited to,
Distributor lists, sales organization linkage information ("genealogy reports®),
The National Meeting, Training, and Seminar System Regional Meeting Guide,
financial data concerning other Market America Independent Distributors
(including my downline), Market America's voice mail system, and other
matters not made available to the general public and which have been made
available to me only because | am a Market America Independent Distributor,
are proprietary and constitute trade secrets of Market America. | agree not to
use or disclose such information and material to anyone except for the
purpose of promoting and developing my Market America business. | further
agree not to use or disclose such information and material for the purpose of
developing or promoting my business as a distributor for any other network
marketing company.

26. Inthe event that | cease to be a Market America Independent Distributor,
whether by reason of voluntary termination, involuntary termination, or non-
renewal, and for a period of six months thereafter, | will not contact or
communicate with any Market America Independent Distributor, or any of my
former retail customers of Market America products, or any retail customers of
anycne in my former Market America downling, on behalf of another network
marketing company: (a) within 100 miles of my residence during the time | was
a Market America Independent Distributor, or (b) withig, 00, miles of the

24
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residences of any of my personally sponsored Market America Independent
Distributors, or (c) within 100 miles of any Market America Independent
Distributor in my downline who has achieved the level of Executive Coordinator
or above during the time that | was a Market America Independent Distributor.
In calculating the 6-month time period provided in this paragraph, the time
shall be suspended during any period in which | am not in compliance with this
agreement.

27. | acknowledge that | have never been the subject of disciplinary action as
a Distributor for another direct sales or network marketing company. If | have
been the subject of a disciplinary action, an explanation of the circumstances
and resolution of that action is attached on a separate page.

28. Any controversy or claim arising out of or relating to this agreement, or the
breach thereof, shall ultimately be settled by arbitration administered by the
American Arbitration Association in accordance with its Gommercial
Arbitration Rules and judgment on the award rendered by the arbitrators may
be entered in a court of competent jurisdiction. | understand that this
arbitration provision means | am giving up the right to have any dispute | have
regarding this agreement heard by a jury and determined in a court of law. The
arbitration shall be heard by one arbitrator, and it shall take place in
Greensboro, North Carolina. Either party may seek emergency or provisional
relief in the General Court of Justice, Guilford County, North Carolina, prior to
invoking the arbitration remedy. North Carolina law shall govern this
agreement.

29. | agree to indemnify Market America and hold the Company harmless
against any claim which may be made against Market America as a result of
my performance of, or my failure to perform, any of my responsibilities under
this agreement.

30. Any failure to enforce any right hereunder shall not constitute a waiver of
any right granted herein or existing under North Carolina law.

31, In the event any one or more of the provisions contained in this
Agreement shall for any reason be held to be invalid, illegal, or unenforceable
in any respect, such invalidity, illegality or unenforceability shall not affect any
other provision hereof, and this Agreement shall be construed as if such
invalid, illegal or unenforceable provision had never been contained herein.

32. This agreement, and Part 2 of the Career Manual, constitute the entire
agreement between the Distributor and Market America and no additional
promises, representations, guarantees or agreements have been made. To
the extent that there is any inconsistency between this agreement and Part 2
of the Career Manual, this agreement controls. No additional promises,
representations, guarantees or agreements of any kind shall be valid unless in
writing and signed by an officer of Market America.

**The following language will appear on the front of the agreement just above
the signature line:

| ACKNOWLEDGE THAT | HAVE READ, UNDERSTAND AND AGREE TO
THE TERMS SET FORTH ON THE BACK OF THIS AGREEMENT, AS
EVIDENCED BY MY SIGNATURE BELOW.

Also included on the front of the agreement, near the signature line, the
following:

Under penalty of perjury, | certify that:

1. The number shown on this form is my correct Taxpayer Identification
Number, and

2. 1 am not subject to back-up withholding because:
a. | am exempt from back-up withholding, or
b. | have not been notified by the Internal Revenue Service that
| am subject to back-up withholding, as a result of a failure to
report all interest or dividends, or
c. The IRS has notified me that | am no longer subject to back-
up withholding.

| 1998 Leadership School

The James L. Knight Convention Center

4§ Miami, Florida )
1998 Leadershxp School
Basu: Agenda
; : As of 12-10-97
IhursdaxFeb 1(; e R e
chrsl:ranen g nghl: Center ~ 39P\
- Certified Motives Meeting ~ Hyatt
Certified Trainers Meeting Hyart
Friday Feb. 27 : RO
Late Registration Knight Center 7-10 AM
General Session Knight Center 8:30-5 PM
Recruiring j
Product Merchandising
Preferred Customer
Product Update
Profiles of Success Knight Center 7:00-8:30 PM
Pres. Challenge Reception  Utopia/Patio 9:45-10:45 PM

8:00-12:00 AM

Entertainment

Saturday Feb. 28

General Session Knight Cenrer 8:30-5:15 PM

Sponsoring
Speakers
Awards/Recognition
Close
Advisory Council Meeting ~ Utopia 7-10 PM
Sunday March 1
General Session Knight Center 9-1 PM
NMTSS
Recruiting Reception Utopia 3-5PM
(10 in 10)
w7
=
=
BaciE 1o oNE Exhibit2
! 25
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1 Declaration of Jonathon D. Townsend
2 I, Jonathon D. Townsend, declare as follows:
3 le I am an attorney admitted to practice in North Carolina and California.
4 | T am an associate in the law firm Womble Carlyle Sandridge & Rice, LLP, and
5 | counsel to Defendants Market America, Inc., Market America Worldwide, Inc.,
6 | James Howard Ridinger, Loren Ridinger, and Marc Ashley (collectively,
7 | “Defendants”) in this action. I have personal knowledge of the facts set forth
8 | herein, and if called as a witness, I could and would testify competently thereto.
9 2. On August 3, 2017, I visited the website for the American Arbitration
10 | Association and downloaded the Commercial Arbitration Rules and Mediation
11 | Procedures. A true and correct copy of the rules is attached hereto as Exhibit A. A
12 | copy may also be downloaded by visiting
13 | https://www.adr.org/sites/default/files/Commercial%20Rules.pdf.
14 I declare under penalty of perjury under the laws of the United States of
15 | America that the foregoing is true and correct and that this declaration was executed
16 | this 3rd day of August, 2017, at Raleigh, North Carolina.
17
18 |
k) ] ? ¥
- Jotlathon D. Townsend
21
22
23
24
25
26
27
28
BDCTAL:ERNEMLR DECLARATION OF JONATHON D. TOWNSEND

WCSR 40230634v2
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Regional Vice Presidents

States: Delaware, District of Columbia, States: Indiana, Kentucky, North Carolina, Ohio,
Maryland, New Jersey, Pennsylvania, Virginia South Carolina, Tennessee, West Virginia
P. Jean Baker, Esq. Michelle M. Skipper
Vice President Vice President
Phone: 202.223.7093 Phone: 704.643.8605
Email: BakerJ@adr.org Email: SkipperM@adr.org
States: Oklahoma, Texas States: Florida
Andrew Barton Rebecca Storrow, Ph.D.
Vice President Vice President
Phone: 210.998.5750 Phone: 954.372.4341
Email: BartonA@adr.org Email: StorrowR@adr.org
States: Alabama, Georgia States: Arizona, Colorado, Kansas, Idaho,
John M. Bishop Montana, Nebraska, Nevada, New Mexico,
Vice President Utah, Wyoming
Phone: 404.320.5150 Lance K. Tanaka
Email: BishopJ@adr.org Vice President
Phone: 303.831.0824
States: City of Houston, Louisiana, Mississippi Email: TanakaL@adnorg
Ingeuneal C. Gray, Esq.
Vice President States: Arkansas, lllinois, lowa, Michigan,
Phone: 832.308.7893 Minnesota, Missouri, North Dakota,
Email: Grayl@adr.org South Dakota, Wisconsin
A. Kelly Turner, Esq.
States: Connecticut, Maine, Massachusetts, Vice President
New Hampshire, Rhode Island, Vermont Phone: 312.361.1116
Karen Jalkut Email: TurnerK@adr.org
Vice President
Phone: 617.695.6062 States: New York
Email: JalkutK@adr.org Jeffrey T. Zaino, Esgq.
Vice President
States: Alaska, California, Hawaii, Oregon, Phone: 212.484.3224
Washington Email: ZainoJ@adr.org
Serena K. Lee, Esq.
Vice President
Phone: 415.671.4053
Email: LeeS@adr.org

Case Management Vice Presidents and Assistant Vice Presidents

Jeffrey Garcia Yvonne Baglini

Vice President Assistant Vice President

Phone: 559.490.1860 Phone: 866.293.4053

Email: GarciaJ@adr.org Email: BagliniY@adr.org

Administers cases in: AK, AZ, AR, CA, CO, HI, Administers cases in: CT, DE, MA, ME, MI, NH,
ID, IL, 1A, KS, LA, MN, MS, MO, MT, NE, NV, NJ, NY, PA, RI, VT, WV

NM, ND, OK, OR, SD, TX, UT, WA, WI, WY

John M. Bishop

Vice President

Phone: 404.320.5150

Email: BishopJ@adr.org

Administers cases in: AL, DC, FL, GA, IN, KY,
MD, NC, OH, SC, TN, VA
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Commercial Arbitration Rules

and Mediation Procedures

(Including Procedures for Large, Complex Commercial Disputes)

Important Notice

These rules and any amendment of them shall apply in the form in effect at the
time the administrative filing requirements are met for a demand for arbitration
or submission agreement received by the AAA®. To ensure that you have the
most current information, see our web site at www.adr.org.

Introduction

Each year, many millions of business transactions take place. Occasionally,
disagreements develop over these business transactions. Many of these disputes
are resolved by arbitration, the voluntary submission of a dispute to an impartial
person or persons for final and binding determination. Arbitration has proven to be
an effective way to resolve these disputes privately, promptly, and economically.

The American Arbitration Association® (AAA), a not-for-profit, public service
organization, offers a broad range of dispute resolution services to business
executives, attorneys, individuals, trade associations, unions, management,
consumers, families, communities, and all levels of government. Services are
available through AAA headquarters in New York and through offices located in
major cities throughout the United States. Hearings may be held at locations
convenient for the parties and are not limited to cities with AAA offices. In
addition, the AAA serves as a center for education and training, issues
specialized publications, and conducts research on various forms of alternative
dispute resolution.

Rules Amended and Effective October 1, 2013. Fee Schedule AEWHPN Effective July 1, 2016. COMMERCIAL RULES 7
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Standard Arbitration Clause

The parties can provide for arbitration of future disputes by inserting the
following clause into their contracts:

Any controversy or claim arising out of or relating to this contract, or the
breach thereof, shall be settled by arbitration administered by the
American Arbitration Association under its Commercial Arbitration Rules,
and judgment on the award rendered by the arbitrator(s) may be entered
in any court having jurisdiction thereof.

Arbitration of existing disputes may be accomplished by use of the following:

We, the undersigned parties, hereby agree to submit to arbitration
administered by the American Arbitration Association under its
Commercial Arbitration Rules the following Controversy: (describe briefly).
We further agree that the above controversy be submitted to (one) (three)
arbitrator(s). We further agree that we will faithfully observe this
agreement and the rules, that we will abide by and perform any award
rendered by the arbitrator(s), and that a judgment of any court having
jurisdiction may be entered on the award.

The services of the AAA are generally concluded with the transmittal of the
award. Although there is voluntary compliance with the majority of awards,
judgment on the award can be entered in a court having appropriate jurisdiction
if necessary.

Administrative Fees

The AAA charges a filing fee based on the amount of the claim or counterclaim.
This fee information, which is included with these rules, allows the parties to
exercise control over their administrative fees. The fees cover AAA administrative
services; they do not cover arbitrator compensation or expenses, if any, reporting
services, or any post-award charges incurred by the parties in enforcing the award.

Mediation

Subject to the right of any party to opt out, in cases where a claim or
counterclaim exceeds $75,000, the rules provide that the parties shall mediate
their dispute upon the administration of the arbitration or at any time when the
arbitration is pending. In mediation, the neutral mediator assists the parties in

8 RULES AND MEDIATION PROCEDURES Exhibit A American Arbitration Association
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reaching a settlement but does not have the authority to make a binding
decision or award. Mediation is administered by the AAA in accordance with its
Commercial Mediation Procedures. There is no additional filing fee where parties
to a pending arbitration attempt to mediate their dispute under the AAA's auspices.

Although these rules include a mediation procedure that will apply to many
cases, parties may still want to incorporate mediation into their contractual dispute
settlement process. Parties can do so by inserting the following mediation clause
into their contract in conjunction with a standard arbitration provision:

If a dispute arises out of or relates to this contract, or the breach thereof,
and if the dispute cannot be settled through negotiation, the parties
agree first to try in good faith to settle the dispute by mediation
administered by the American Arbitration Association under its
Commercial Mediation Procedures before resorting to arbitration,
litigation, or some other dispute resolution procedure.

If the parties want to use a mediator to resolve an existing dispute, they can en-
ter into the following submission agreement:

The parties hereby submit the following dispute to mediation
administered by the American Arbitration Association under its
Commercial Mediation Procedures. (The clause may also provide for the
qualifications of the mediator(s), method of payment, locale of meetings,
and any other item of concern to the parties.)

Large, Complex Cases

Unless the parties agree otherwise, the procedures for Large, Complex
Commercial Disputes, which appear in this pamphlet, will be applied to all cases
administered by the AAA under the Commercial Arbitration Rules in which the
disclosed claim or counterclaim of any party is at least $500,000 exclusive of
claimed interest, arbitration fees and costs. The key features of these procedures
include:

> A highly qualified, trained Roster of Neutrals;

> A mandatory preliminary hearing with the arbitrators, which may be conducted by
teleconference;

> Broad arbitrator authority to order and control the exchange of information,
including depositions;

> A presumption that hearings will proceed on a consecutive or block basis.

Rules Amended and Effective October 1, 2013. Fee Schedule AEmmtaN Effective July 1, 2016. COMMERCIAL RULES 9
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Commercial Arbitration Rules
R-1. Agreement of Parties*

(a) The parties shall be deemed to have made these rules a part of their arbitration
agreement whenever they have provided for arbitration by the American
Arbitration Association (hereinafter AAA) under its Commercial Arbitration Rules
or for arbitration by the AAA of a domestic commercial dispute without specifying
particular rules. These rules and any amendment of them shall apply in the form
in effect at the time the administrative requirements are met for a Demand for
Arbitration or Submission Agreement received by the AAA. Any disputes
regarding which AAA rules shall apply shall be decided by the AAA. The parties,
by written agreement, may vary the procedures set forth in these rules. After
appointment of the arbitrator, such modifications may be made only with the
consent of the arbitrator.

(b

-~

Unless the parties or the AAA determines otherwise, the Expedited Procedures
shall apply in any case in which no disclosed claim or counterclaim exceeds
$75,000, exclusive of interest, attorneys’ fees, and arbitration fees and costs.

Parties may also agree to use these procedures in larger cases. Unless the parties
agree otherwise, these procedures will not apply in cases involving more than two
parties. The Expedited Procedures shall be applied as described in Sections E-1
through E-10 of these rules, in addition to any other portion of these rules that is
not in conflict with the Expedited Procedures.

(c) Unless the parties agree otherwise, the Procedures for Large, Complex
Commercial Disputes shall apply to all cases in which the disclosed claim or
counterclaim of any party is at least $500,000 or more, exclusive of claimed
interest, attorneys’ fees, arbitration fees and costs. Parties may also agree to use
the procedures in cases involving claims or counterclaims under $500,000, or in
nonmonetary cases. The Procedures for Large, Complex Commercial Disputes
shall be applied as described in Sections L-1 through L-3 of these rules, in
addition to any other portion of these rules that is not in conflict with the
Procedures for Large, Complex Commercial Disputes.

(d

-

Parties may, by agreement, apply the Expedited Procedures, the Procedures for
Large, Complex Commercial Disputes, or the Procedures for the Resolution of
Disputes through Document Submission (Rule E-6) to any dispute.

(e) All other cases shall be administered in accordance with Sections R-1 through R-58
of these rules.

* A dispute arising out of an employer-promulgated plan will be administered under the AAA's Employment
Arbitration Rules and Mediation Procedures. A dispute arising out of a consumer arbitration agreement will be
administered under the AAAs Consumer Arbitration Rules.

10 RULES AND MEDIATION PROCEDURES Exhibit A American Arbitration Association
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R-2. AAA and Delegation of Duties

When parties agree to arbitrate under these rules, or when they provide for
arbitration by the AAA and an arbitration is initiated under these rules, they
thereby authorize the AAA to administer the arbitration. The authority and duties
of the AAA are prescribed in the agreement of the parties and in these rules, and
may be carried out through such of the AAA's representatives as it may direct. The
AAA may, in its discretion, assign the administration of an arbitration to any of its
offices. Arbitrations administered under these rules shall only be administered by
the AAA or by an individual or organization authorized by the AAA to do so.

R-3. National Roster of Arbitrators

The AAA shall establish and maintain a National Roster of Arbitrators (“National
Roster”) and shall appoint arbitrators as provided in these rules. The term
"arbitrator” in these rules refers to the arbitration panel, constituted for a
particular case, whether composed of one or more arbitrators, or to an individual
arbitrator, as the context requires.

R-4. Filing Requirements

(a) Arbitration under an arbitration provision in a contract shall be initiated by the
initiating party (“claimant”) filing with the AAA a Demand for Arbitration, the
administrative filing fee, and a copy of the applicable arbitration agreement from
the parties’ contract which provides for arbitration.

(b

-~

Arbitration pursuant to a court order shall be initiated by the initiating party filing
with the AAA a Demand for Arbitration, the administrative filing fee, and a copy of
any applicable arbitration agreement from the parties’ contract which provides for
arbitration.

i. The filing party shall include a copy of the court order.

ii. The filing fee must be paid before a matter is considered properly filed. If the
court order directs that a specific party is responsible for the filing fee, it is
the responsibility of the filing party to either make such payment to the AAA
and seek reimbursement as directed in the court order or to make other such
arrangements so that the filing fee is submitted to the AAA with the Demand.

iii. The party filing the Demand with the AAA is the claimant and the opposing
party is the respondent regardless of which party initiated the court action.
Parties may request that the arbitrator alter the order of proceedings if
necessary pursuant to R-32.

(c) ltis the responsibility of the filing party to ensure that any conditions precedent
to the filing of a case are met prior to filing for an arbitration, as well as any time
requirements associated with the filing. Any dispute regarding whether a condition
precedent has been met may be raised to the arbitrator for determination.
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(d) Parties to any existing dispute who have not previously agreed to use these rules
may commence an arbitration under these rules by filing a written submission
agreement and the administrative filing fee. To the extent that the parties’
submission agreement contains any variances from these rules, such variances
should be clearly stated in the Submission Agreement.

(e) Information to be included with any arbitration filing includes:
i. the name of each party;

ii. the address for each party, including telephone and fax numbers and e-mail
addresses;

iii. if applicable, the names, addresses, telephone and fax numbers, and e-mail
addresses of any known representative for each party;

iv. a statement setting forth the nature of the claim including the relief sought
and the amount involved; and

v. the locale requested if the arbitration agreement does not specify one.

(f) The initiating party may file or submit a dispute to the AAA in the following
manner:

i. through AAA WebFile, located at www.adr.org; or

ii. by filing the complete Demand or Submission with any AAA office, regardless
of the intended locale of hearing.

-

The filing party shall simultaneously provide a copy of the Demand and any
supporting documents to the opposing party.

(9

(h) The AAA shall provide notice to the parties (or their representatives if so named)
of the receipt of a Demand or Submission when the administrative filing
requirements have been satisfied. The date on which the filing requirements are
satisfied shall establish the date of filing the dispute for administration. However,
all disputes in connection with the AAA's determination of the date of filing may
be decided by the arbitrator.

(i) If the filing does not satisfy the filing requirements set forth above, the AAA shall
acknowledge to all named parties receipt of the incomplete filing and inform the
parties of the filing deficiencies. If the deficiencies are not cured by the date
specified by the AAA, the filing may be returned to the initiating party.

R-5. Answers and Counterclaims

(a) A respondent may file an answering statement with the AAA within 14 calendar
days after notice of the filing of the Demand is sent by the AAA. The respondent
shall, at the time of any such filing, send a copy of any answering statement to
the claimant and to all other parties to the arbitration. If no answering statement
is filed within the stated time, the respondent will be deemed to deny the claim.
Failure to file an answering statement shall not operate to delay the arbitration.

12 RULES AND MEDIATION PROCEDURES Exhibit A American Arbitration Association
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(b) A respondent may file a counterclaim at any time after notice of the filing of the
Demand is sent by the AAA, subject to the limitations set forth in Rule R-6. The
respondent shall send a copy of the counterclaim to the claimant and all other
parties to the arbitration. If a counterclaim is asserted, it shall include a statement
setting forth the nature of the counterclaim including the relief sought and the
amount involved. The filing fee as specified in the applicable AAA Fee Schedule
must be paid at the time of the filing of any counterclaim.

(c) If the respondent alleges that a different arbitration provision is controlling, the
matter will be administered in accordance with the arbitration provision submitted
by the initiating party subject to a final determination by the arbitrator.

(d

p=—)

If the counterclaim does not meet the requirements for filing a claim and the
deficiency is not cured by the date specified by the AAA, it may be returned to the
filing party.

R-6. Changes of Claim

(a) A party may at any time prior to the close of the hearing or by the date
established by the arbitrator increase or decrease the amount of its claim or
counterclaim. Written notice of the change of claim amount must be provided to
the AAA and all parties. If the change of claim amount results in an increase in
administrative fee, the balance of the fee is due before the change of claim
amount may be accepted by the arbitrator.

(b

-~

Any new or different claim or counterclaim, as opposed to an increase or decrease
in the amount of a pending claim or counterclaim, shall be made in writing and
filed with the AAA, and a copy shall be provided to the other party, who shall have
a period of 14 calendar days from the date of such transmittal within which to file
an answer to the proposed change of claim or counterclaim with the AAA. After
the arbitrator is appointed, however, no new or different claim may be submitted
except with the arbitrator’s consent.

R-7. Jurisdiction

(a) The arbitrator shall have the power to rule on his or her own jurisdiction, including
any objections with respect to the existence, scope, or validity of the arbitration
agreement or to the arbitrability of any claim or counterclaim.

(b

-~

The arbitrator shall have the power to determine the existence or validity of a
contract of which an arbitration clause forms a part. Such an arbitration clause
shall be treated as an agreement independent of the other terms of the contract.
A decision by the arbitrator that the contract is null and void shall not for that
reason alone render invalid the arbitration clause.

(c) A party must object to the jurisdiction of the arbitrator or to the arbitrability of a
claim or counterclaim no later than the filing of the answering statement to the
claim or counterclaim that gives rise to the objection. The arbitrator may rule on
such objections as a preliminary matter or as part of the final award.
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R-8. Interpretation and Application of Rules

The arbitrator shall interpret and apply these rules insofar as they relate to the
arbitrator’s powers and duties. When there is more than one arbitrator and a
difference arises among them concerning the meaning or application of these
rules, it shall be decided by a majority vote. If that is not possible, either an
arbitrator or a party may refer the question to the AAA for final decision. All other
rules shall be interpreted and applied by the AAA.

R-9. Mediation

In all cases where a claim or counterclaim exceeds $75,000, upon the AAA's
administration of the arbitration or at any time while the arbitration is pending,
the parties shall mediate their dispute pursuant to the applicable provisions of
the AAA's Commercial Mediation Procedures, or as otherwise agreed by the
parties. Absent an agreement of the parties to the contrary, the mediation shall
take place concurrently with the arbitration and shall not serve to delay the
arbitration proceedings. However, any party to an arbitration may unilaterally
opt out of this rule upon notification to the AAA and the other parties to the
arbitration. The parties shall confirm the completion of any mediation or any
decision to opt out of this rule to the AAA. Unless agreed to by all parties and
the mediator, the mediator shall not be appointed as an arbitrator to the case.

R-10. Administrative Conference

At the request of any party or upon the AAA's own initiative, the AAA may
conduct an administrative conference, in person or by telephone, with the parties
and/or their representatives. The conference may address such issues as
arbitrator selection, mediation of the dispute, potential exchange of information,
a timetable for hearings, and any other administrative matters.

R-11. Fixing of Locale

The parties may mutually agree on the locale where the arbitration is to be held.
Any disputes regarding the locale that are to be decided by the AAA must be
submitted to the AAA and all other parties within 14 calendar days from the date
of the AAA's initiation of the case or the date established by the AAA. Disputes
regarding locale shall be determined in the following manner:

(a) When the parties’ arbitration agreement is silent with respect to locale, and if the
parties disagree as to the locale, the AAA may initially determine the place of
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arbitration, subject to the power of the arbitrator after appointment, to make a
final determination on the locale.

(b) When the parties’ arbitration agreement requires a specific locale, absent the
parties’ agreement to change it, or a determination by the arbitrator upon
appointment that applicable law requires a different locale, the locale shall be that
specified in the arbitration agreement.

(c) If the reference to a locale in the arbitration agreement is ambiguous, and the
parties are unable to agree to a specific locale, the AAA shall determine the
locale, subject to the power of the arbitrator to finally determine the locale.

The arbitrator, at the arbitrator’s sole discretion, shall have the authority to
conduct special hearings for document production purposes or otherwise at
other locations if reasonably necessary and beneficial to the process.

R-12. Appointment from National Roster

If the parties have not appointed an arbitrator and have not provided any
other method of appointment, the arbitrator shall be appointed in the following
manner:

(@) The AAA shall send simultaneously to each party to the dispute an identical list
of 10 (unless the AAA decides that a different number is appropriate) names of
persons chosen from the National Roster. The parties are encouraged to agree to
an arbitrator from the submitted list and to advise the AAA of their agreement.

(b

-~

If the parties are unable to agree upon an arbitrator, each party to the dispute
shall have 14 calendar days from the transmittal date in which to strike names
objected to, number the remaining names in order of preference, and return the
list to the AAA. The parties are not required to exchange selection lists. If a party
does not return the list within the time specified, all persons named therein shall
be deemed acceptable to that party. From among the persons who have been
approved on both lists, and in accordance with the designated order of mutual
preference, the AAA shall invite the acceptance of an arbitrator to serve. If the
parties fail to agree on any of the persons named, or if acceptable arbitrators are
unable to act, or if for any other reason the appointment cannot be made from
the submitted lists, the AAA shall have the power to make the appointment
from among other members of the National Roster without the submission of
additional lists.

(c) Unless the parties agree otherwise, when there are two or more claimants or two
or more respondents, the AAA may appoint all the arbitrators.
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R-13. Direct Appointment by a Party

(a) If the agreement of the parties names an arbitrator or specifies a method of
appointing an arbitrator, that designation or method shall be followed. The notice
of appointment, with the name and address of the arbitrator, shall be filed with the
AAA by the appointing party. Upon the request of any appointing party, the AAA
shall submit a list of members of the National Roster from which the party may, if it
so desires, make the appointment.

(b

-~

Where the parties have agreed that each party is to name one arbitrator, the
arbitrators so named must meet the standards of Section R-18 with respect to
impartiality and independence unless the parties have specifically agreed
pursuant to Section R-18(b) that the party-appointed arbitrators are to be
non-neutral and need not meet those standards.

(c) If the agreement specifies a period of time within which an arbitrator shall be
appointed and any party fails to make the appointment within that period, the
AAA shall make the appointment.

(d

=)

If no period of time is specified in the agreement, the AAA shall notify the party
to make the appointment. If within 14 calendar days after such notice has been
sent, an arbitrator has not been appointed by a party, the AAA shall make the
appointment.

R-14. Appointment of Chairperson by Party-Appointed Arbitrators or Parties

(a) If, pursuant to Section R-13, either the parties have directly appointed arbitrators,
or the arbitrators have been appointed by the AAA, and the parties have
authorized them to appoint a chairperson within a specified time and no
appointment is made within that time or any agreed extension, the AAA may
appoint the chairperson.

(b

-~

If no period of time is specified for appointment of the chairperson, and the
party-appointed arbitrators or the parties do not make the appointment within
14 calendar days from the date of the appointment of the last party-appointed
arbitrator, the AAA may appoint the chairperson.

(c) If the parties have agreed that their party-appointed arbitrators shall appoint the
chairperson from the National Roster, the AAA shall furnish to the party-appointed
arbitrators, in the manner provided in Section R-12, a list selected from the
National Roster, and the appointment of the chairperson shall be made as
provided in that Section.
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R-15. Nationality of Arbitrator

Where the parties are nationals of different countries, the AAA, at the request of
any party or on its own initiative, may appoint as arbitrator a national of a country
other than that of any of the parties. The request must be made before the time
set for the appointment of the arbitrator as agreed by the parties or set by these
rules.

R-16. Number of Arbitrators

(a) If the arbitration agreement does not specify the number of arbitrators, the
dispute shall be heard and determined by one arbitrator, unless the AAA, in its
discretion, directs that three arbitrators be appointed. A party may request three
arbitrators in the Demand or Answer, which request the AAA will consider in
exercising its discretion regarding the number of arbitrators appointed to the
dispute.

(b

-~

Any request for a change in the number of arbitrators as a result of an increase or
decrease in the amount of a claim or a new or different claim must be made to
the AAA and other parties to the arbitration no later than seven calendar days
after receipt of the R-6 required notice of change of claim amount. If the parties
are unable to agree with respect to the request for a change in the number of
arbitrators, the AAA shall make that determination.

R-17. Disclosure

(a) Any person appointed or to be appointed as an arbitrator, as well as the parties
and their representatives, shall disclose to the AAA any circumstance likely to give
rise to justifiable doubt as to the arbitrator’s impartiality or independence,
including any bias or any financial or personal interest in the result of the arbitration
or any past or present relationship with the parties or their representatives. Such
obligation shall remain in effect throughout the arbitration. Failure on the part of a
party or a representative to comply with the requirements of this rule may result in
the waiver of the right to object to an arbitrator in accordance with Rule R-41.

(b

-~

Upon receipt of such information from the arbitrator or another source, the AAA
shall communicate the information to the parties and, if it deems it appropriate to
do so, to the arbitrator and others.

(c) Disclosure of information pursuant to this Section R-17 is not an indication that the
arbitrator considers that the disclosed circumstance is likely to affect impartiality
or independence.
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R-18. Disqualification of Arbitrator

(a) Any arbitrator shall be impartial and independent and shall perform his or her
duties with diligence and in good faith, and shall be subject to disqualification for:

i. partiality or lack of independence,

ii. inability or refusal to perform his or her duties with diligence and in good
faith, and

iii. any grounds for disqualification provided by applicable law.
(b

-~

The parties may agree in writing, however, that arbitrators directly appointed by a
party pursuant to Section R-13 shall be non-neutral, in which case such arbitrators
need not be impartial or independent and shall not be subject to disqualification
for partiality or lack of independence.

(c) Upon objection of a party to the continued service of an arbitrator, or on its own
initiative, the AAA shall determine whether the arbitrator should be disqualified
under the grounds set out above, and shall inform the parties of its decision,
which decision shall be conclusive.

R-19. Communication with Arbitrator

(a) No party and no one acting on behalf of any party shall communicate ex parte
with an arbitrator or a candidate for arbitrator concerning the arbitration,
except that a party, or someone acting on behalf of a party, may communicate
ex parte with a candidate for direct appointment pursuant to R-13 in order to
advise the candidate of the general nature of the controversy and of the
anticipated proceedings and to discuss the candidate’s qualifications, availability,
or independence in relation to the parties or to discuss the suitability of
candidates for selection as a third arbitrator where the parties or party-designated
arbitrators are to participate in that selection.

(b

-~

Section R-19(a) does not apply to arbitrators directly appointed by the parties
who, pursuant to Section R-18(b), the parties have agreed in writing are
non-neutral. Where the parties have so agreed under Section R-18(b), the AAA
shall as an administrative practice suggest to the parties that they agree further
that Section R-19(a) should nonetheless apply prospectively.

(c) Inthe course of administering an arbitration, the AAA may initiate
communications with each party or anyone acting on behalf of the parties either
jointly or individually.

(d

-

As set forth in R-43, unless otherwise instructed by the AAA or by the arbitrator,
any documents submitted by any party or to the arbitrator shall simultaneously be
provided to the other party or parties to the arbitration.
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R-20. Vacancies

(a) If for any reason an arbitrator is unable or unwilling to perform the duties of the
office, the AAA may, on proof satisfactory to it, declare the office vacant. Vacancies
shall be filled in accordance with the applicable provisions of these rules.

(b) In the event of a vacancy in a panel of neutral arbitrators after the hearings have
commenced, the remaining arbitrator or arbitrators may continue with the hearing
and determination of the controversy, unless the parties agree otherwise.

(c) Inthe event of the appointment of a substitute arbitrator, the panel of arbitrators
shall determine in its sole discretion whether it is necessary to repeat all or part of
any prior hearings.

R-21. Preliminary Hearing

(a) At the discretion of the arbitrator, and depending on the size and complexity of
the arbitration, a preliminary hearing should be scheduled as soon as practicable
after the arbitrator has been appointed. The parties should be invited to attend
the preliminary hearing along with their representatives. The preliminary hearing
may be conducted in person or by telephone.

(b

-~

At the preliminary hearing, the parties and the arbitrator should be prepared

to discuss and establish a procedure for the conduct of the arbitration that is
appropriate to achieve a fair, efficient, and economical resolution of the dispute.
Sections P-1 and P-2 of these rules address the issues to be considered at the
preliminary hearing.

R-22. Pre-Hearing Exchange and Production of Information

(a) Authority of arbitrator. The arbitrator shall manage any necessary exchange of
information among the parties with a view to achieving an efficient and
economical resolution of the dispute, while at the same time promoting equality
of treatment and safeguarding each party’s opportunity to fairly present its claims
and defenses.

(b) Documents. The arbitrator may, on application of a party or on the arbitrator's own
initiative:
i. require the parties to exchange documents in their possession or custody on
which they intend to rely;

ii. require the parties to update their exchanges of the documents on which they
intend to rely as such documents become known to them;

ili. require the parties, in response to reasonable document requests, to make
available to the other party documents, in the responding party’s possession
or custody, not otherwise readily available to the party seeking the
documents, reasonably believed by the party seeking the documents to exist
and to be relevant and material to the outcome of disputed issues; and
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iv. require the parties, when documents to be exchanged or produced are
maintained in electronic form, to make such documents available in the form
most convenient and economical for the party in possession of such
documents, unless the arbitrator determines that there is good cause for
requiring the documents to be produced in a different form. The parties
should attempt to agree in advance upon, and the arbitrator may determine,
reasonable search parameters to balance the need for production of
electronically stored documents relevant and material to the outcome of
disputed issues against the cost of locating and producing them.

R-23. Enforcement Powers of the Arbitrator

The arbitrator shall have the authority to issue any orders necessary to enforce
the provisions of rules R-21 and R-22 and to otherwise achieve a fair, efficient and
economical resolution of the case, including, without limitation:

(a) conditioning any exchange or production of confidential documents and
information, and the admission of confidential evidence at the hearing, on
appropriate orders to preserve such confidentiality;

(b) imposing reasonable search parameters for electronic and other documents if the
parties are unable to agree;

(c) allocating costs of producing documentation, including electronically stored
documentation;

(d) in the case of willful non-compliance with any order issued by the arbitrator,
drawing adverse inferences, excluding evidence and other submissions, and/or
making special allocations of costs or an interim award of costs arising from such
non-compliance; and

(e) issuing any other enforcement orders which the arbitrator is empowered to issue
under applicable law.

R-24. Date, Time, and Place of Hearing

The arbitrator shall set the date, time, and place for each hearing. The parties
shall respond to requests for hearing dates in a timely manner, be cooperative in
scheduling the earliest practicable date, and adhere to the established hearing
schedule. The AAA shall send a notice of hearing to the parties at least 10 calendar
days in advance of the hearing date, unless otherwise agreed by the parties.
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R-25. Attendance at Hearings

The arbitrator and the AAA shall maintain the privacy of the hearings unless the
law provides to the contrary. Any person having a direct interest in the arbitration
is entitled to attend hearings. The arbitrator shall otherwise have the power to
require the exclusion of any witness, other than a party or other essential person,
during the testimony of any other witness. It shall be discretionary with the
arbitrator to determine the propriety of the attendance of any other person.

R-26. Representation

Any party may participate without representation (pro se), or by counsel or any
other representative of the party’s choosing, unless such choice is prohibited by
applicable law. A party intending to be so represented shall notify the other party
and the AAA of the name, telephone number and address, and email address if
available, of the representative at least seven calendar days prior to the date set
for the hearing at which that person is first to appear. When such a representative
initiates an arbitration or responds for a party, notice is deemed to have been
given.

R-27. Oaths

Before proceeding with the first hearing, each arbitrator may take an oath of
office and, if required by law, shall do so. The arbitrator may require witnesses to
testify under oath administered by any duly qualified person and, if it is required
by law or requested by any party, shall do so.

R-28. Stenographic Record

(@) Any party desiring a stenographic record shall make arrangements directly with
a stenographer and shall notify the other parties of these arrangements at least
three calendar days in advance of the hearing. The requesting party or parties
shall pay the cost of the record.

(b) No other means of recording the proceedings will be permitted absent the
agreement of the parties or per the direction of the arbitrator.

(c) If the transcript or any other recording is agreed by the parties or determined by
the arbitrator to be the official record of the proceeding, it must be provided to
the arbitrator and made available to the other parties for inspection, at a date,
time, and place determined by the arbitrator.

(d) The arbitrator may resolve any disputes with regard to apportionment of the costs
of the stenographic record or other recording.
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R-29. Interpreters

Any party wishing an interpreter shall make all arrangements directly with the
interpreter and shall assume the costs of the service.

R-30. Postponements

The arbitrator may postpone any hearing upon agreement of the parties, upon
request of a party for good cause shown, or upon the arbitrator’s own initiative.

R-31. Arbitration in the Absence of a Party or Representative

Unless the law provides to the contrary, the arbitration may proceed in the
absence of any party or representative who, after due notice, fails to be present
or fails to obtain a postponement. An award shall not be made solely on the
default of a party. The arbitrator shall require the party who is present to submit
such evidence as the arbitrator may require for the making of an award.

R-32. Conduct of Proceedings

(a) The claimant shall present evidence to support its claim. The respondent shall
then present evidence to support its defense. Witnesses for each party shall also
submit to questions from the arbitrator and the adverse party. The arbitrator has
the discretion to vary this procedure, provided that the parties are treated with
equality and that each party has the right to be heard and is given a fair
opportunity to present its case.

(b

-~

The arbitrator, exercising his or her discretion, shall conduct the proceedings with
a view to expediting the resolution of the dispute and may direct the order of
proof, bifurcate proceedings and direct the parties to focus their presentations on
issues the decision of which could dispose of all or part of the case.

(c) When deemed appropriate, the arbitrator may also allow for the presentation of
evidence by alternative means including video conferencing, internet
communication, telephonic conferences and means other than an in-person
presentation. Such alternative means must afford a full opportunity for all parties
to present any evidence that the arbitrator deems material and relevant to the
resolution of the dispute and, when involving witnesses, provide an opportunity
for cross-examination.

(d

-~

The parties may agree to waive oral hearings in any case and may also agree to
utilize the Procedures for Resolution of Disputes Through Document Submission,
found in Rule E-6.
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R-33. Dispositive Motions

The arbitrator may allow the filing of and make rulings upon a dispositive motion
only if the arbitrator determines that the moving party has shown that the motion
is likely to succeed and dispose of or narrow the issues in the case.

R-34. Evidence

(a) The parties may offer such evidence as is relevant and material to the dispute and
shall produce such evidence as the arbitrator may deem necessary to an
understanding and determination of the dispute. Conformity to legal rules of
evidence shall not be necessary. All evidence shall be taken in the presence of all
of the arbitrators and all of the parties, except where any of the parties is absent,
in default, or has waived the right to be present.

(b

-~

The arbitrator shall determine the admissibility, relevance, and materiality of the
evidence offered and may exclude evidence deemed by the arbitrator to be
cumulative or irrelevant.

(c) The arbitrator shall take into account applicable principles of legal privilege, such
as those involving the confidentiality of communications between a lawyer and
client.

(d

-

An arbitrator or other person authorized by law to subpoena witnesses or
documents may do so upon the request of any party or independently.

R-35. Evidence by Written Statements and Post-Hearing Filing of Documents or
Other Evidence

(a) At a date agreed upon by the parties or ordered by the arbitrator, the parties shall
give written notice for any witness or expert witness who has provided a written
witness statement to appear in person at the arbitration hearing for examination.
If such notice is given, and the witness fails to appear, the arbitrator may disregard
the written witness statement and/or expert report of the witness or make such
other order as the arbitrator may consider to be just and reasonable.

(b

-~

If a witness whose testimony is represented by a party to be essential is unable or
unwilling to testify at the hearing, either in person or through electronic or other
means, either party may request that the arbitrator order the witness to appear

in person for examination before the arbitrator at a time and location where the
witness is willing and able to appear voluntarily or can legally be compelled to do
so. Any such order may be conditioned upon payment by the requesting party of
all reasonable costs associated with such examination.

(c) If the parties agree or the arbitrator directs that documents or other evidence be
submitted to the arbitrator after the hearing, the documents or other evidence
shall be filed with the AAA for transmission to the arbitrator. All parties shall be
afforded an opportunity to examine and respond to such documents or other
evidence.
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R-36. Inspection or Investigation

An arbitrator finding it necessary to make an inspection or investigation in
connection with the arbitration shall direct the AAA to so advise the parties. The
arbitrator shall set the date and time and the AAA shall notify the parties. Any
party who so desires may be present at such an inspection or investigation. In the
event that one or all parties are not present at the inspection or investigation, the
arbitrator shall make an oral or written report to the parties and afford them an
opportunity to comment.

R-37. Interim Measures

(a) The arbitrator may take whatever interim measures he or she deems necessary,
including injunctive relief and measures for the protection or conservation of
property and disposition of perishable goods.

(b

-~

Such interim measures may take the form of an interim award, and the arbitrator
may require security for the costs of such measures.

(c) A request for interim measures addressed by a party to a judicial authority shall
not be deemed incompatible with the agreement to arbitrate or a waiver of the
right to arbitrate.

R-38. Emergency Measures of Protection

(a) Unless the parties agree otherwise, the provisions of this rule shall apply to
arbitrations conducted under arbitration clauses or agreements entered on or
after October 1, 2013.

(b

-~

A party in need of emergency relief prior to the constitution of the panel shall
notify the AAA and all other parties in writing of the nature of the relief sought
and the reasons why such relief is required on an emergency basis. The application
shall also set forth the reasons why the party is entitled to such relief. Such notice
may be given by facsimile or e-mail or other reliable means, but must include a
statement certifying that all other parties have been notified or an explanation of
the steps taken in good faith to notify other parties.

() Within one business day of receipt of notice as provided in section (b), the AAA
shall appoint a single emergency arbitrator designated to rule on emergency
applications. The emergency arbitrator shall immediately disclose any
circumstance likely, on the basis of the facts disclosed on the application, to affect
such arbitrator’s impartiality or independence. Any challenge to the appointment
of the emergency arbitrator must be made within one business day of the
communication by the AAA to the parties of the appointment of the emergency
arbitrator and the circumstances disclosed.
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(d) The emergency arbitrator shall as soon as possible, but in any event within two
business days of appointment, establish a schedule for consideration of the
application for emergency relief. Such a schedule shall provide a reasonable
opportunity to all parties to be heard, but may provide for proceeding by
telephone or video conference or on written submissions as alternatives to a
formal hearing. The emergency arbitrator shall have the authority vested in the
tribunal under Rule 7, including the authority to rule on her/his own jurisdiction,
and shall resolve any disputes over the applicability of this Rule 38.

(e) If after consideration the emergency arbitrator is satisfied that the party seeking
the emergency relief has shown that immediate and irreparable loss or damage
shall result in the absence of emergency relief, and that such party is entitled to
such relief, the emergency arbitrator may enter an interim order or award granting
the relief and stating the reason therefore.

(f) Any application to modify an interim award of emergency relief must be based on
changed circumstances and may be made to the emergency arbitrator until the
panel is constituted; thereafter such a request shall be addressed to the panel.
The emergency arbitrator shall have no further power to act after the panel is
constituted unless the parties agree that the emergency arbitrator is named as a
member of the panel.

-

Any interim award of emergency relief may be conditioned on provision by the
party seeking such relief for appropriate security.

(9

(h) A request for interim measures addressed by a party to a judicial authority shall
not be deemed incompatible with this rule, the agreement to arbitrate or a waiver
of the right to arbitrate. If the AAA is directed by a judicial authority to nominate a
special master to consider and report on an application for emergency relief, the
AAA shall proceed as provided in this rule and the references to the emergency
arbitrator shall be read to mean the special master, except that the special master
shall issue a report rather than an interim award.

(i) The costs associated with applications for emergency relief shall initially be
apportioned by the emergency arbitrator or special master, subject to the power
of the tribunal to determine finally the apportionment of such costs.

R-39. Closing of Hearing

(a) The arbitrator shall specifically inquire of all parties whether they have any further
proofs to offer or witnesses to be heard. Upon receiving negative replies or if
satisfied that the record is complete, the arbitrator shall declare the hearing closed.

(b

-~

If documents or responses are to be filed as provided in Rule R-35, or if briefs are
to be filed, the hearing shall be declared closed as of the final date set by the
arbitrator for the receipt of briefs. If no documents, responses, or briefs are to

be filed, the arbitrator shall declare the hearings closed as of the date of the last
hearing (including telephonic hearings). If the case was heard without any oral
hearings, the arbitrator shall close the hearings upon the due date established for
receipt of the final submission.
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() The time limit within which the arbitrator is required to make the award shall
commence, in the absence of other agreements by the parties, upon the closing
of the hearing. The AAA may extend the time limit for rendering of the award only
in unusual and extreme circumstances.

R-40. Reopening of Hearing

The hearing may be reopened on the arbitrator’s initiative, or by the direction of
the arbitrator upon application of a party, at any time before the award is made. If
reopening the hearing would prevent the making of the award within the specific
time agreed to by the parties in the arbitration agreement, the matter may not
be reopened unless the parties agree to an extension of time. When no specific
date is fixed by agreement of the parties , the arbitrator shall have 30 calendar
days from the closing of the reopened hearing within which to make an award

(14 calendar days if the case is governed by the Expedited Procedures).

R-41. Waiver of Rules

Any party who proceeds with the arbitration after knowledge that any provision
or requirement of these rules has not been complied with and who fails to state
an objection in writing shall be deemed to have waived the right to object.

R-42. Extensions of Time

The parties may modify any period of time by mutual agreement. The AAA or the
arbitrator may for good cause extend any period of time established by these
rules, except the time for making the award. The AAA shall notify the parties of
any extension.

R-43. Serving of Notice and Communications

(a) Any papers, notices, or process necessary or proper for the initiation or
continuation of an arbitration under these rules, for any court action in connection
therewith, or for the entry of judgment on any award made under these rules may
be served on a party by mail addressed to the party or its representative at the last
known address or by personal service, in or outside the state where the arbitration
is to be held, provided that reasonable opportunity to be heard with regard to the
dispute is or has been granted to the party.

(b

-~

The AAA, the arbitrator and the parties may also use overnight delivery or
electronic facsimile transmission (fax), or electronic (e-mail) to give the notices
required by these rules. Where all parties and the arbitrator agree, notices may be
transmitted by e-mail or other methods of communication.
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(c) Unless otherwise instructed by the AAA or by the arbitrator, any documents
submitted by any party to the AAA or to the arbitrator shall simultaneously be
provided to the other party or parties to the arbitration.

(d

-~

Unless otherwise instructed by the AAA or by the arbitrator, all written
communications made by any party to the AAA or to the arbitrator shall
simultaneously be provided to the other party or parties to the arbitration.

(e) Failure to provide the other party with copies of communications made to the
AAA or to the arbitrator may prevent the AAA or the arbitrator from acting on any
requests or objections contained therein.

(f) The AAA may direct that any oral or written communications that are sent by a
party or their representative shall be sent in a particular manner. The failure of a
party or their representative to do so may result in the AAAS refusal to consider
the issue raised in the communication.

R-44. Majority Decision

(a) When the panel consists of more than one arbitrator, unless required by law or by
the arbitration agreement or section (b) of this rule, a majority of the arbitrators
must make all decisions.

(b

-~

Where there is a panel of three arbitrators, absent an objection of a party or
another member of the panel, the chairperson of the panel is authorized to
resolve any disputes related to the exchange of information or procedural matters
without the need to consult the full panel.

R-45. Time of Award

The award shall be made promptly by the arbitrator and, unless otherwise agreed
by the parties or specified by law, no later than 30 calendar days from the date of
closing the hearing, or, if oral hearings have been waived, from the due date set
for receipt of the parties’ final statements and proofs.

R-46. Form of Award

(a) Any award shall be in writing and signed by a majority of the arbitrators. It shall be
executed in the form and manner required by law.

(b) The arbitrator need not render a reasoned award unless the parties request such
an award in writing prior to appointment of the arbitrator or unless the arbitrator
determines that a reasoned award is appropriate.
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R-47. Scope of Award

(a) The arbitrator may grant any remedy or relief that the arbitrator deems just and
equitable and within the scope of the agreement of the parties, including, but not
limited to, specific performance of a contract.

(b

-~

In addition to a final award, the arbitrator may make other decisions, including
interim, interlocutory, or partial rulings, orders, and awards. In any interim,
interlocutory, or partial award, the arbitrator may assess and apportion the fees,
expenses, and compensation related to such award as the arbitrator determines is
appropriate.

(c) Inthe final award, the arbitrator shall assess the fees, expenses, and compensation
provided in Sections R-53, R-54, and R-55. The arbitrator may apportion such fees,
expenses, and compensation among the parties in such amounts as the arbitrator
determines is appropriate.

(d) The award of the arbitrator(s) may include:
i. interest at such rate and from such date as the arbitrator(s) may deem
appropriate; and

ii. an award of attorneys’ fees if all parties have requested such an award or it is
authorized by law or their arbitration agreement.

R-48. Award Upon Settlement—Consent Award

(a) If the parties settle their dispute during the course of the arbitration and if the
parties so request, the arbitrator may set forth the terms of the settlement in a
"consent award.” A consent award must include an allocation of arbitration costs,
including administrative fees and expenses as well as arbitrator fees and expenses.

(b) The consent award shall not be released to the parties until all administrative fees
and all arbitrator compensation have been paid in full.

R-49. Delivery of Award to Parties

Parties shall accept as notice and delivery of the award the placing of the award or
a true copy thereof in the mail addressed to the parties or their representatives
at their last known addresses, personal or electronic service of the award, or the
filing of the award in any other manner that is permitted by law.

R-50. Modification of Award

Within 20 calendar days after the transmittal of an award, any party, upon notice
to the other parties, may request the arbitrator, through the AAA, to correct any
clerical, typographical, or computational errors in the award. The arbitrator is not
empowered to redetermine the merits of any claim already decided. The other
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parties shall be given 10 calendar days to respond to the request. The arbitrator
shall dispose of the request within 20 calendar days after transmittal by the AAA
to the arbitrator of the request and any response thereto.

R-51. Release of Documents for Judicial Proceedings

The AAA shall, upon the written request of a party to the arbitration, furnish to
the party, at its expense, copies or certified copies of any papers in the AAA’s
possession that are not determined by the AAA to be privileged or confidential.

R-52. Applications to Court and Exclusion of Liability

(a) No judicial proceeding by a party relating to the subject matter of the arbitration
shall be deemed a waiver of the party’s right to arbitrate.

(b

-~

Neither the AAA nor any arbitrator in a proceeding under these rules is a
necessary or proper party in judicial proceedings relating to the arbitration.

(c) Parties to an arbitration under these rules shall be deemed to have consented that
judgment upon the arbitration award may be entered in any federal or state court
having jurisdiction thereof.

Parties to an arbitration under these rules shall be deemed to have consented
that neither the AAA nor any arbitrator shall be liable to any party in any action for
damages or injunctive relief for any act or omission in connection with any
arbitration under these rules.

(d

-

(e) Parties to an arbitration under these rules may not call the arbitrator, the AAA, or
AAA employees as a witness in litigation or any other proceeding relating to the
arbitration. The arbitrator, the AAA and AAA employees are not competent to
testify as witnesses in any such proceeding.

R-53. Administrative Fees

As a not-for-profit organization, the AAA shall prescribe administrative fees to
compensate it for the cost of providing administrative services. The fees in effect
when the fee or charge is incurred shall be applicable. The filing fee shall be
advanced by the party or parties making a claim or counterclaim, subject to final
apportionment by the arbitrator in the award. The AAA may, in the event of
extreme hardship on the part of any party, defer or reduce the administrative fees.

R-54. Expenses

The expenses of witnesses for either side shall be paid by the party producing
such witnesses. All other expenses of the arbitration, including required travel
and other expenses of the arbitrator, AAA representatives, and any witness and
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the cost of any proof produced at the direct request of the arbitrator, shall be
borne equally by the parties, unless they agree otherwise or unless the arbitrator
in the award assesses such expenses or any part thereof against any specified
party or parties.

R-55. Neutral Arbitrator's Compensation

(a) Arbitrators shall be compensated at a rate consistent with the arbitrator’s stated
rate of compensation.

(b) If there is disagreement concerning the terms of compensation, an appropriate
rate shall be established with the arbitrator by the AAA and confirmed to the
parties.

() Any arrangement for the compensation of a neutral arbitrator shall be made
through the AAA and not directly between the parties and the arbitrator.

R-56. Deposits

(a) The AAA may require the parties to deposit in advance of any hearings such sums
of money as it deems necessary to cover the expense of the arbitration, including
the arbitrator’s fee, if any, and shall render an accounting to the parties and return
any unexpended balance at the conclusion of the case.

(b

-~

Other than in cases where the arbitrator serves for a flat fee, deposit amounts
requested will be based on estimates provided by the arbitrator. The arbitrator will
determine the estimated amount of deposits using the information provided by
the parties with respect to the complexity of each case.

(c) Upon the request of any party, the AAA shall request from the arbitrator an
itemization or explanation for the arbitrator’s request for deposits.

R-57. Remedies for Nonpayment

If arbitrator compensation or administrative charges have not been paid in full,
the AAA may so inform the parties in order that one of them may advance the
required payment.

(a) Upon receipt of information from the AAA that payment for administrative
charges or deposits for arbitrator compensation have not been paid in full, to
the extent the law allows, a party may request that the arbitrator take specific
measures relating to a party’s non-payment.

(b) Such measures may include, but are not limited to, limiting a party’s ability to
assert or pursue their claim. In no event, however, shall a party be precluded from
defending a claim or counterclaim.
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(c) The arbitrator must provide the party opposing a request for such measures with
the opportunity to respond prior to making any ruling regarding the same.

(d) In the event that the arbitrator grants any request for relief which limits any party’s
participation in the arbitration, the arbitrator shall require the party who is making
a claim and who has made appropriate payments to submit such evidence as the
arbitrator may require for the making of an award.

(e) Upon receipt of information from the AAA that full payments have not been
received, the arbitrator, on the arbitrator's own initiative or at the request of the
AAA or a party, may order the suspension of the arbitration. If no arbitrator has yet
been appointed, the AAA may suspend the proceedings.

(f) If the arbitration has been suspended by either the AAA or the arbitrator and the
parties have failed to make the full deposits requested within the time provided
after the suspension, the arbitrator, or the AAA if an arbitrator has not been
appointed, may terminate the proceedings.

R-58. Sanctions

(a) The arbitrator may, upon a party’s request, order appropriate sanctions where a
party fails to comply with its obligations under these rules or with an order of the
arbitrator. In the event that the arbitrator enters a sanction that limits any party’s
participation in the arbitration or results in an adverse determination of an issue
or issues, the arbitrator shall explain that order in writing and shall require the
submission of evidence and legal argument prior to making of an award. The
arbitrator may not enter a default award as a sanction.

(b

-~

The arbitrator must provide a party that is subject to a sanction request with the
opportunity to respond prior to making any determination regarding the sanctions
application.
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Preliminary Hearing Procedures
P-1. General

(@) In all but the simplest cases, holding a preliminary hearing as early in the process
as possible will help the parties and the arbitrator organize the proceeding in a
manner that will maximize efficiency and economy, and will provide each party a
fair opportunity to present its case.

(b

-~

Care must be taken to avoid importing procedures from court systems, as such
procedures may not be appropriate to the conduct of arbitrations as an alternative
form of dispute resolution that is designed to be simpler, less expensive and more
expeditious.

P-2. Checklist

(a) The following checklist suggests subjects that the parties and the arbitrator should
address at the preliminary hearing, in addition to any others that the parties or
the arbitrator believe to be appropriate to the particular case. The items to be
addressed in a particular case will depend on the size, subject matter, and
complexity of the dispute, and are subject to the discretion of the arbitrator:

(i)  the possibility of other non-adjudicative methods of dispute resolution,
including mediation pursuant to R-9;

(i)  whether all necessary or appropriate parties are included in the arbitration;

(iii) whether a party will seek a more detailed statement of claims, counterclaims
or defenses;

(iv) whether there are any anticipated amendments to the parties’ claims,
counterclaims, or defenses;

(v)  which
(a) arbitration rules;
(b) procedural law; and
(c) substantive law govern the arbitration;

(vi) whether there are any threshold or dispositive issues that can efficiently be
decided without considering the entire case, including without limitation,

(a) any preconditions that must be satisfied before proceeding with the
arbitration;

(b) whether any claim or counterclaim falls outside the arbitrator’s jurisdiction
or is otherwise not arbitrable;

(c) consolidation of the claims or counterclaims with another arbitration; or

(d) bifurcation of the proceeding.
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(vii) whether the parties will exchange documents, including electronically stored
documents, on which they intend to rely in the arbitration, and/or make
written requests for production of documents within defined parameters;

(viii) whether to establish any additional procedures to obtain information that is
relevant and material to the outcome of disputed issues;

(ix) how costs of any searches for requested information or documents that
would result in substantial costs should be borne;

(x)  whether any measures are required to protect confidential information;

(xi) whether the parties intend to present evidence from expert witnesses, and
if so, whether to establish a schedule for the parties to identify their experts
and exchange expert reports;

(xii) whether, according to a schedule set by the arbitrator, the parties will

(a) identify all witnesses, the subject matter of their anticipated testimonies,
exchange written witness statements, and determine whether written
witness statements will replace direct testimony at the hearing;

(b) exchange and pre-mark documents that each party intends to submit;

and
(c) exchange pre-hearing submissions, including exhibits;
(xiii) the date, time and place of the arbitration hearing;
(xiv) whether, at the arbitration hearing,

(a) testimony may be presented in person, in writing, by videoconference, via
the internet, telephonically, or by other reasonable means;

(b) there will be a stenographic transcript or other record of the proceeding
and, if so, who will make arrangements to provide it;

(xv) whether any procedure needs to be established for the issuance of subpoenas;
(xvi) the identification of any ongoing, related litigation or arbitration;

(xvii) whether post-hearing submissions will be filed;

(xviii)the form of the arbitration award; and

(xix) any other matter the arbitrator considers appropriate or a party wishes
to raise.

(b) The arbitrator shall issue a written order memorializing decisions made and
agreements reached during or following the preliminary hearing.
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Expedited Procedures

E-1. Limitation on Extensions

Except in extraordinary circumstances, the AAA or the arbitrator may grant a
party no more than one seven-day extension of time to respond to the Demand
for Arbitration or counterclaim as provided in Section R-5.

E-2. Changes of Claim or Counterclaim

A claim or counterclaim may be increased in amount, or a new or different claim
or counterclaim added, upon the agreement of the other party, or the consent

of the arbitrator. After the arbitrator is appointed, however, no new or different
claim or counterclaim may be submitted except with the arbitrator’s consent. If an
increased claim or counterclaim exceeds $75,000, the case will be administered
under the regular procedures unless all parties and the arbitrator agree that the
case may continue to be processed under the Expedited Procedures.

E-3. Serving of Notices

In addition to notice provided by Section R-43, the parties shall also accept
notice by telephone. Telephonic notices by the AAA shall subsequently be
confirmed in writing to the parties. Should there be a failure to confirm in writing
any such oral notice, the proceeding shall nevertheless be valid if notice has, in
fact, been given by telephone.

E-4. Appointment and Qualifications of Arbitrator

(a) The AAA shall simultaneously submit to each party an identical list of five
proposed arbitrators drawn from its National Roster from which one arbitrator
shall be appointed.

(b

-~

The parties are encouraged to agree to an arbitrator from this list and to advise
the AAA of their agreement. If the parties are unable to agree upon an arbitrator,
each party may strike two names from the list and return it to the AAA within
seven days from the date of the AAA's mailing to the parties. If for any reason the
appointment of an arbitrator cannot be made from the list, the AAA may make
the appointment from other members of the panel without the submission of
additional lists.

() The parties will be given notice by the AAA of the appointment of the arbitrator,
who shall be subject to disqualification for the reasons specified in Section R-18.
The parties shall notify the AAA within seven calendar days of any objection to the
arbitrator appointed. Any such objection shall be for cause and shall be confirmed
in writing to the AAA with a copy to the other party or parties.
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E-5. Exchange of Exhibits

At least two business days prior to the hearing, the parties shall exchange copies
of all exhibits they intend to submit at the hearing. The arbitrator shall resolve
disputes concerning the exchange of exhibits.

E-6. Proceedings on Documents and Procedures for the Resolution of Disputes
Through Document Submission

Where no party’s claim exceeds $25,000, exclusive of interest, attorneys’ fees and
arbitration costs, and other cases in which the parties agree, the dispute shall be
resolved by submission of documents, unless any party requests an oral hearing,
or the arbitrator determines that an oral hearing is necessary. Where cases are
resolved by submission of documents, the following procedures may be utilized
at the agreement of the parties or the discretion of the arbitrator:

(a) Within 14 calendar days of confirmation of the arbitrator’s appointment, the
arbitrator may convene a preliminary management hearing, via conference call,
video conference, or internet, to establish a fair and equitable procedure for the
submission of documents, and, if the arbitrator deems appropriate, a schedule for
one or more telephonic or electronic conferences.

(b

-~

The arbitrator has the discretion to remove the case from the documents-only
process if the arbitrator determines that an in-person hearing is necessary.

(c) If the parties agree to in-person hearings after a previous agreement to proceed
under this rule, the arbitrator shall conduct such hearings. If a party seeks to have
in-person hearings after agreeing to this rule, but there is not agreement among
the parties to proceed with in-person hearings, the arbitrator shall resolve the
issue after the parties have been given the opportunity to provide their respective
positions on the issue.

(d) The arbitrator shall establish the date for either written submissions or a final
telephonic or electronic conference. Such date shall operate to close the hearing

and the time for the rendering of the award shall commence.

=)

(e) Unless the parties have agreed to a form of award other than that set forth in
rule R-46, when the parties have agreed to resolve their dispute by this rule, the
arbitrator shall render the award within 14 calendar days from the date the hearing
is closed.

(f) If the parties agree to a form of award other than that described in rule R-46, the
arbitrator shall have 30 calendar days from the date the hearing is declared closed
in which to render the award.

(g) The award is subject to all other provisions of the Regular Track of these rules
which pertain to awards.
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E-7. Date, Time, and Place of Hearing

In cases in which a hearing is to be held, the arbitrator shall set the date, time,
and place of the hearing, to be scheduled to take place within 30 calendar days
of confirmation of the arbitrator’s appointment. The AAA will notify the parties in
advance of the hearing date.

E-8. The Hearing

(a) Generally, the hearing shall not exceed one day. Each party shall have equal
opportunity to submit its proofs and complete its case. The arbitrator shall
determine the order of the hearing, and may require further submission of
documents within two business days after the hearing. For good cause shown, the
arbitrator may schedule additional hearings within seven business days after the
initial day of hearings.

(b

-~

Generally, there will be no stenographic record. Any party desiring a stenographic
record may arrange for one pursuant to the provisions of Section R-28.

E-9. Time of Award

Unless otherwise agreed by the parties, the award shall be rendered not

later than 14 calendar days from the date of the closing of the hearing or, if oral
hearings have been waived, from the due date established for the receipt of the
parties’ final statements and proofs.

E-10. Arbitrator's Compensation

Arbitrators will receive compensation at a rate to be suggested by the AAA
regional office.
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Procedures for Large, Complex Commercial Disputes

L-1. Administrative Conference

Prior to the dissemination of a list of potential arbitrators, the AAA shall, unless
the parties agree otherwise, conduct an administrative conference with the
parties and/or their attorneys or other representatives by conference call. The
conference will take place within 14 calendar days after the commencement of
the arbitration. In the event the parties are unable to agree on a mutually
acceptable time for the conference, the AAA may contact the parties individually
to discuss the issues contemplated herein. Such administrative conference shall
be conducted for the following purposes and for such additional purposes as the
parties or the AAA may deem appropriate:

(a) to obtain additional information about the nature and magnitude of the dispute
and the anticipated length of hearing and scheduling;

(b) to discuss the views of the parties about the technical and other qualifications of
the arbitrators;

(c) to obtain conflicts statements from the parties; and

(d) to consider, with the parties, whether mediation or other non-adjudicative
methods of dispute resolution might be appropriate.

L-2. Arbitrators

(a) Large, complex commercial cases shall be heard and determined by either one
or three arbitrators, as may be agreed upon by the parties. With the exception
in paragraph (b) below, if the parties are unable to agree upon the number of
arbitrators and a claim or counterclaim involves at least $1,000,000, then three
arbitrator(s) shall hear and determine the case. If the parties are unable to
agree on the number of arbitrators and each claim and counterclaim is less than
$1,000,000, then one arbitrator shall hear and determine the case.

(b

-~

In cases involving the financial hardship of a party or other circumstance, the AAA
at its discretion may require that only one arbitrator hear and determine the case,
irrespective of the size of the claim involved in the dispute.

() The AAA shall appoint arbitrator(s) as agreed by the parties. If they are unable to
agree on a method of appointment, the AAA shall appoint arbitrators from the
Large, Complex Commercial Case Panel, in the manner provided in the regular
Commercial Arbitration Rules. Absent agreement of the parties, the arbitrator(s)
shall not have served as the mediator in the mediation phase of the instant
proceeding.
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L-3. Management of Proceedings

(a) The arbitrator shall take such steps as deemed necessary or desirable to avoid
delay and to achieve a fair, speedy and cost-effective resolution of a Large,
Complex Commercial Dispute.

(b

-~

As promptly as practicable after the selection of the arbitrator(s), a preliminary
hearing shall be scheduled in accordance with sections P-1 and P-2 of these rules.

(c) The parties shall exchange copies of all exhibits they intend to submit at the
hearing at least 10 calendar days prior to the hearing unless the arbitrator(s)
determines otherwise.

(d

=)

The parties and the arbitrator(s) shall address issues pertaining to the pre-hearing
exchange and production of information in accordance with rule R-22 of the AAA
Commercial Rules, and the arbitrator's determinations on such issues shall be
included within the Scheduling and Procedure Order.

(e) The arbitrator, or any single member of the arbitration tribunal, shall be authorized
to resolve any disputes concerning the pre-hearing exchange and production of
documents and information by any reasonable means within his discretion,
including, without limitation, the issuance of orders set forth in rules R-22 and R-23
of the AAA Commercial Rules.

(f) In exceptional cases, at the discretion of the arbitrator, upon good cause shown
and consistent with the expedited nature of arbitration, the arbitrator may order
depositions to obtain the testimony of a person who may possess information
determined by the arbitrator to be relevant and material to the outcome of the
case. The arbitrator may allocate the cost of taking such a deposition.

-

Generally, hearings will be scheduled on consecutive days or in blocks of
consecutive days in order to maximize efficiency and minimize costs.

(9

Administrative Fee Schedules (Standard and Flexible Fees)

FOR THE CURRENT ADMINISTRATIVE FEE SCHEDULE, PLEASE VISIT
www.adr.org/feeschedule.
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Commercial Mediation Procedures

M-1. Agreement of Parties

Whenever, by stipulation or in their contract, the parties have provided for
mediation or conciliation of existing or future disputes under the auspices of the
American Arbitration Association or under these procedures, the parties and
their representatives, unless agreed otherwise in writing, shall be deemed to
have made these procedural guidelines, as amended and in effect as of the date
of filing of a request for mediation, a part of their agreement and designate the
AAA as the administrator of their mediation.

The parties by mutual agreement may vary any part of these procedures
including, but not limited to, agreeing to conduct the mediation via telephone or
other electronic or technical means.

M-2. Initiation of Mediation

Any party or parties to a dispute may initiate mediation under the AAA's auspices
by making a request for mediation to any of the AAA's regional offices or case
management centers via telephone, email, regular mail or fax. Requests for
mediation may also be filed online via WebFile at www.adr.org.

The party initiating the mediation shall simultaneously notify the other party or
parties of the request. The initiating party shall provide the following information
to the AAA and the other party or parties as applicable:

(i) A copy of the mediation provision of the parties’ contract or the parties’
stipulation to mediate.

(ii) The names, regular mail addresses, email addresses, and telephone numbers
of all parties to the dispute and representatives, if any, in the mediation.

(i) A brief statement of the nature of the dispute and the relief requested.

(iv) Any specific qualifications the mediator should possess.

M-3. Representation

Subject to any applicable law, any party may be represented by persons of the
party’s choice. The names and addresses of such persons shall be communicated
in writing to all parties and to the AAA.
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M-4. Appointment of the Mediator

If the parties have not agreed to the appointment of a mediator and have not
provided any other method of appointment, the mediator shall be appointed in
the following manner:

(i) Upon receipt of a request for mediation, the AAA will send to each party a list
of mediators from the AAA's Panel of Mediators. The parties are encouraged
to agree to a mediator from the submitted list and to advise the AAA of their
agreement.

(i) If the parties are unable to agree upon a mediator, each party shall strike
unacceptable names from the list, number the remaining names in order of
preference, and return the list to the AAA. If a party does not return the list
within the time specified, all mediators on the list shall be deemed
acceptable. From among the mediators who have been mutually approved
by the parties, and in accordance with the designated order of mutual
preference, the AAA shall invite a mediator to serve.

(iii) If the parties fail to agree on any of the mediators listed, or if acceptable
mediators are unable to serve, or if for any other reason the appointment
cannot be made from the submitted list, the AAA shall have the authority to
make the appointment from among other members of the Panel of Mediators
without the submission of additional lists.

M-5. Mediator’s Impartiality and Duty to Disclose

AAA mediators are required to abide by the Model Standards of Conduct for
Mediators in effect at the time a mediator is appointed to a case. Where there

is a conflict between the Model Standards and any provision of these Mediation
Procedures, these Mediation Procedures shall govern. The Standards require
mediators to (i) decline a mediation if the mediator cannot conduct it in an
impartial manner, and (ii) disclose, as soon as practicable, all actual and potential
conflicts of interest that are reasonably known to the mediator and could
reasonably be seen as raising a question about the mediator’s impartiality.

Prior to accepting an appointment, AAA mediators are required to make a
reasonable inquiry to determine whether there are any facts that a reasonable
individual would consider likely to create a potential or actual conflict of interest
for the mediator. AAA mediators are required to disclose any circumstance likely
to create a presumption of bias or prevent a resolution of the parties’ dispute
within the time-frame desired by the parties. Upon receipt of such disclosures,
the AAA shall immediately communicate the disclosures to the parties for their
comments.
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The parties may, upon receiving disclosure of actual or potential conflicts of
interest of the mediator, waive such conflicts and proceed with the mediation.
In the event that a party disagrees as to whether the mediator shall serve, orin
the event that the mediator’s conflict of interest might reasonably be viewed as
undermining the integrity of the mediation, the mediator shall be replaced.

M-6. Vacancies

If any mediator shall become unwilling or unable to serve, the AAA will appoint

another mediator, unless the parties agree otherwise, in accordance with section
M-4.

M-7. Duties and Responsibilities of the Mediator

(i) The mediator shall conduct the mediation based on the principle of party
self-determination. Self-determination is the act of coming to a voluntary,
uncoerced decision in which each party makes free and informed choices as
to process and outcome.

(ii) The mediator is authorized to conduct separate or ex parte meetings and
other communications with the parties and/or their representatives, before,
during, and after any scheduled mediation conference. Such communications
may be conducted via telephone, in writing, via email, online, in person or
otherwise.

(i) The parties are encouraged to exchange all documents pertinent to the relief
requested. The mediator may request the exchange of memoranda on issues,
including the underlying interests and the history of the parties’ negotiations.
Information that a party wishes to keep confidential may be sent to the
mediator, as necessary, in a separate communication with the mediator.

(iv) The mediator does not have the authority to impose a settlement on the
parties but will attempt to help them reach a satisfactory resolution of their
dispute. Subject to the discretion of the mediator, the mediator may make
oral or written recommendations for settlement to a party privately or, if the
parties agree, to all parties jointly.

(v) Inthe event a complete settlement of all or some issues in dispute is not
achieved within the scheduled mediation session(s), the mediator may
continue to communicate with the parties, for a period of time, in an ongoing
effort to facilitate a complete settlement.

(vi) The mediator is not a legal representative of any party and has no fiduciary
duty to any party.
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M-8. Responsibilities of the Parties

The parties shall ensure that appropriate representatives of each party, having
authority to consummate a settlement, attend the mediation conference.

Prior to and during the scheduled mediation conference session(s) the parties
and their representatives shall, as appropriate to each party's circumstances,
exercise their best efforts to prepare for and engage in a meaningful and
productive mediation.

M-9. Privacy

Mediation sessions and related mediation communications are private
proceedings. The parties and their representatives may attend mediation
sessions. Other persons may attend only with the permission of the parties and
with the consent of the mediator.

M-10. Confidentiality

Subject to applicable law or the parties’ agreement, confidential information
disclosed to a mediator by the parties or by other participants (witnesses) in the
course of the mediation shall not be divulged by the mediator. The mediator
shall maintain the confidentiality of all information obtained in the mediation,
and all records, reports, or other documents received by a mediator while serving
in that capacity shall be confidential.

The mediator shall not be compelled to divulge such records or to testify in
regard to the mediation in any adversary proceeding or judicial forum.

The parties shall maintain the confidentiality of the mediation and shall not rely
on, or introduce as evidence in any arbitral, judicial, or other proceeding the
following, unless agreed to by the parties or required by applicable law:

(i) Views expressed or suggestions made by a party or other participant with
respect to a possible settlement of the dispute;

(ii) Admissions made by a party or other participant in the course of the
mediation proceedings;

(i) Proposals made or views expressed by the mediator; or

(iv) The fact that a party had or had not indicated willingness to accept a proposal
for settlement made by the mediator.
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M-11. No Stenographic Record

There shall be no stenographic record of the mediation process.

M-12. Termination of Mediation

The mediation shall be terminated:

(i) By the execution of a settlement agreement by the parties; or

(i) By a written or verbal declaration of the mediator to the effect that further
efforts at mediation would not contribute to a resolution of the parties’
dispute; or

(i) By a written or verbal declaration of all parties to the effect that the mediation

proceedings are terminated; or

(iv) When there has been no communication between the mediator and any party
or party’s representative for 21 days following the conclusion of the mediation
conference.

M-13. Exclusion of Liability

Neither the AAA nor any mediator is a necessary party in judicial proceedings
relating to the mediation. Neither the AAA nor any mediator shall be liable to
any party for any error, act or omission in connection with any mediation
conducted under these procedures.

M-14. Interpretation and Application of Procedures

The mediator shall interpret and apply these procedures insofar as they relate
to the mediator’s duties and responsibilities. All other procedures shall be
interpreted and applied by the AAA.

M-15. Deposits

Unless otherwise directed by the mediator, the AAA will require the parties to
deposit in advance of the mediation conference such sums of money as it, in
consultation with the mediator, deems necessary to cover the costs and expenses
of the mediation and shall render an accounting to the parties and return any
unexpended balance at the conclusion of the mediation.
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M-16. Expenses

All expenses of the mediation, including required traveling and other expenses
or charges of the mediator, shall be borne equally by the parties unless they
agree otherwise. The expenses of participants for either side shall be paid by the
party requesting the attendance of such participants.

M-17. Cost of the Mediation

FOR THE CURRENT ADMINISTRATIVE FEE SCHEDULE, PLEASE VISIT
www.adr.org/feeschedule.
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Any unauthorized use or modification of these rules may violate copyright laws and other applicable laws.
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On November 16, 2017, the motion of defendants MARKET AMERICA,
INC., MARKET AMERICA WORLDWIDE, INC., JAMES HOWARD
RIDINGER, LOREN RIDINGER, and MARC ASHLEY (collectively,
“Defendants’) for an order compelling arbitration or, in the alternative, for an order
dismissing this action or staying these proceedings, or transferring this action to the
Middle District of North Carolina, came on for hearing, the Hon. George H. Wu,
United States District Court Judge, presiding. Daren M. Schlecter and Blake J.
Lindemann appeared on behalf of plaintiffs. Pressly M. Millen and Lawrence B.
Steinberg appeared on behalf of Defendants.

Having considered the papers and arguments submitted in support of and in
opposition to the motion, and

GOOD CAUSE HAVING BEEN SHOWN,

ITISHEREBY ORDERED, asfollows:

Alternative 1.
Defendants’ Motion to Compel arbitration is GRANTED. Plaintiffs
CHUANJE YAN, OLLIE LAN, and LI1U LIU knowingly and willingly entered

into a contractual agreement with Market America, Inc. that requires them to

arbitrate their disputes with Defendants in Greensboro, North Carolina. The
allegations of the First Amended Complaint fall within the scope of that arbitration
agreement. Pursuant to that arbitration agreement, the parties are ordered to submit
their dispute to arbitration in Greensboro, North Carolina, to be administered by the
American Arbitration Association in accordance with its Commercial Arbitration
Rules.
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Alternative 2:
Plaintiffs CHUANJIE YAN, OLLIE LAN, and L1U LIU knowingly and

willingly entered into a contractual agreement with Market America, Inc. that

requires them to arbitrate their disputes with Defendants in Greensboro, North
Carolina. The allegations of the First Amended Complaint fall within the scope of
that arbitration agreement. Pursuant to Rules 12(b)(1) and 12(b)(3) of the Federal
Rules of Civil Procedure, Defendants’ motion to dismiss the First Amended
Complaint with prejudiceis GRANTED.

Alternative 3:
Plaintiffs CHUANJE YAN, OLLIE LAN, and L1U LIU knowingly and

willingly entered into a contractual agreement with Market America, Inc. that

requires them to arbitrate their disputes with Defendants in Greensboro, North
Carolina. The allegations of the First Amended Complaint fall within the scope of
that arbitration agreement. Pursuant to the Section 3 of the Federal Arbitration Act,
9 U.S.C. 8§ 3, thisaction is stayed until the Middle District of North Carolina (the
“Middle District”) decides Defendants' Petition To Compel Arbitration, Market
America, Inc. et al. v. Chuanjie Yang et al., Case No. 1:17-cv-897 (M.D. N.C.); in
the event the Middle District grants Defendants’ petition, this action is stayed until
the arbitration proceedings have been completed.
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Alternative 4:

Defendants' Motion to Transfer this Action to the Middle District of North
Carolina (the“Middle District”) isGRANTED. Plaintiffs CHUANJE YAN,
OLLIE LAN, and LIU LIU knowingly and willingly entered into a contractual

agreement with Market America, Inc. that requires them to arbitrate their disputes
with Defendants in Greensboro, North Carolina. The allegations of the First
Amended Complaint fall within the scope of that arbitration agreement. Because
Greensboro, North Carolinais located within the Middle District, this Actionis
hereby ordered transferred to that Carolina.

DATED: November 2017

Hon. George H. Wu
United States District Court Judge

Submitted by:
WOMBLE CARLYLE SANDRIDGE & RICE, LLP
BUCHALTER, A Professional Corporation

By /s
Lawrence B. Stetnber
Attorneys for defendants MARKET
AMERICA, INC., MARKET AMERICA
WORLDWIDE, INC., JAMES HOWARD
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