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Attorneys for defendants MARKET 
AMERICA, INC., MARKET AMERICA 
WORLDWIDE, INC., JAMES HOWARD 
RIDINGER, LOREN RIDINGER and 
MARC ASHLEY  
 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 
CHUANJIE YANG, an individual; 
OLLIE LAN aka RUONING LAN,, 
an individual; LIU LIU, an individual, 
and all those similarly situated , 

Plaintiffs, 

vs. 

MARKET AMERICA, INC., a North 
Carolina Corporation; MARKET 
AMERICA WORLDWIDE, INC., a 
North Carolina Corporation; JAMES 
HOWARD RIDINGER, an 
individual; LOREN RIDINGER, an 
individual; MARC ASHLEY, an 
individual; and DOES 1- 100, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CV 2:17-04012-GW (JEMx) 
 
NOTICE OF MOTION AND MOTION 
TO COMPEL ARBITRATION OR, IN 
THE ALTERNATIVE, TO STAY 
PROCEEDING OR DISMISS 
COMPLAINT, OR TRANSFER TO 
THE MIDDLE DISTRICT OF NORTH 
CAROLINA; MEMORANDUM OF 
POINTS AND AUTHORITIES 
 
Date: November 16, 2017  
Time: 8:30 a.m. 
Courtroom: 9D 
 
[Filed Concurrently With Request for 
Judicial Notice; Motion Also Based On 
Previously Filed Declarations (Docket 
Nos. 39-1, 39-2, 39-3)] 
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TO ALL PARTIES AND TO THEIR COUNSEL OF RECORD HEREIN: 

PLEASE TAKE NOTICE that on November 16, 2017, or as soon thereafter 

as the matter may be heard in Courtroom 9D of the United States District Court for 

the Central District of California, located at 350 West First Street, Los Angeles, 

California 90012, defendants MARKET AMERICA, INC., MARKET AMERICA 

WORLDWIDE, INC., JAMES HOWARD RIDINGER, LOREN RIDINGER, and 

MARC ASHLEY (collectively, “Defendants”) will and hereby do move the Court 

for the following alternative forms of relief:  

(1) An order compelling individual arbitration of the claims asserted 

herein by plaintiffs CHUANJIE YAN, OLLIE LAN AKA RUONING LAN, and 

LIU LIU (collectively, “Plaintiffs”) in Greensboro, North Carolina pursuant to the 

binding and enforceable arbitration agreement entered into by Plaintiffs and 

Market America, and 9 U.S.C. § 4, or, in the alternative; 

(2) An order dismissing this action pursuant to Rules 12(b)(1) and (6) of 

the Federal Rules of Civil Procedure; see Thinknet Ink Inf. Res. v. Sun 

Microsystems, Inc., 368 F.3d 1053, 1060 (9th Cir. 2004) , or, in the alternative; 

(3) An order staying these proceedings pursuant to 9 U.S.C. § 3 until the 

Middle District of North Carolina can decide Defendants’ recently-filed petition to 

compel arbitration, Market America, Inc. et al. v. Chuanjie Yang et al., 

Case No. 1:17-cv-897 (M.D. N.C.), and in the event the Middle District of North 

Carolina grants Defendants’ petition, until the arbitration proceedings have been 

completed, or, in the alternative; 

(4) An order transferring this action to the Middle District of North 

Carolina pursuant to 28 U.S.C. § 1404(a) and the Supreme Court’s holding in 

Atlantic Marine Construction Co. v. United States District Court for the Western 

District of Texas, 134 S.Ct. 568, 581 (2013).   
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(ii) 

  
  

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

This motion is made following the conferences of counsel pursuant to 

Local Rule 7-3 which took place on June 21, 2017 and July 26, 2017. 

This motion is based on this Notice of Motion and Motion, Defendants’ 

Memorandum of Points and Authorities, the concurrently filed Request for Judicial 

Notice, the previously filed Declarations of Eugene Wallace (Dkt. No. 39-1), 

Clement Erhardt (Dkt. No. 39-2), and Jonathon D. Townsend (Dkt. No. 39-3) and 

all exhibits attached thereto, all documents in the Court’s file, and on such other 

arguments as may be presented to the Court. 

DATED:  October 9, 2017 

BUCHALTER 
 

A Professional Corporation  
   
   
By /s/   
 Lawrence B. Steinberg 

Attorneys for defendants 
MARKET AMERICA, INC., 
MARKET AMERICA WORLDWIDE, INC., 
JAMES HOWARD RIDINGER, 
LOREN RIDINGER and MARC ASHLEY 

  
WOMBLE CARLYLE  
   SANDRIDGE & RICE, LLP 
  
  
By /s/   
 Pressly M. Millen 

Attorneys for defendants 
MARKET AMERICA, INC., 
MARKET AMERICA WORLDWIDE, INC., 
JAMES HOWARD RIDINGER, 
LOREN RIDINGER and MARC ASHLEY 

Case 2:17-cv-04012-GW-JEM   Document 62   Filed 10/09/17   Page 3 of 34   Page ID #:1457



BUCHALTER 
A  P R O F E S S I O N A L  C O R P O R A T I O N  

LOS AN GELE S  
 

31162651 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

(iii) 

  
 

  

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

TABLE OF CONTENTS 
 
 
INTRODUCTION ...................................................................................................... 1 

STATEMENT OF FACTS ......................................................................................... 2 

ARGUMENT .............................................................................................................. 6 

I. THE ARBITRATION PROVISION AND FORUM  
SELECTION CLAUSE IS A VALID AND ENFORCEABLE 
PROVISION REQUIRING PLAINTIFFS TO ARBITRATE  
THEIR CLAIMS IN NORTH CAROLINA. ......................................... 7 

A. North Carolina Law Governs Whether the Parties  
Entered Into a Valid Agreement to Arbitrate Disputes  
in North Carolina. ........................................................................ 7 

B. All Three Plaintiffs Assented to the Agreement Terms  
and Conditions ............................................................................. 9 

C. The Career Manual’s Internal Dispute Resolution  
Procedure is Not Relevant to the FAC. ..................................... 11 

D. Plaintiffs’ Challenges to the Arbitration Provision and  
Forum Selection Clause Lack Merit. ......................................... 12 

E. The Broad Arbitration Provision Encompasses  
Plaintiffs’ Claims. ...................................................................... 14 

II. THIS COURT SHOULD COMPEL ARBITRATION,  
DISMISS THIS CASE, STAY PROCEEDINGS, OR  
TRANSFER THIS CASE TO THE MIDDLE DISTRICT  
OF NORTH CAROLINA. ................................................................... 17 

A. This Court May Compel Arbitration in North Carolina. ........... 17 

B. The Court May Stay These Proceedings, or Dismiss  
This Action, Pending the Completion of Arbitration. ............... 19 

C. In the Alternative, this Court Should Transfer Venue  
to the Middle District of North Carolina. .................................. 21 

1. The Supreme Court’s Decision in Atlantic Marine 
Requires  
Transfer to the Middle District of North Carolina. ......... 21 

2. Plaintiffs Cannot Demonstrate that the Forum  
Selection Clause is Invalid. ............................................. 23 

CONCLUSION ......................................................................................................... 25 

 

 

Case 2:17-cv-04012-GW-JEM   Document 62   Filed 10/09/17   Page 4 of 34   Page ID #:1458



BUCHALTER 
A  P R O F E S S I O N A L  C O R P O R A T I O N  

LOS AN GELE S  
 

31162651 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

(iv) 

  
  

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

TABLE OF AUTHORITIES 
 
Cases 

Allied Bruce Terminix Cos. v. Dobson,  
513 U.S. 265 (1995) ................................................................................................ 6 

Alvarado v. Pacific Motor Trucking Co.,  
2014 WL 3888184 (C.D. Cal. Aug. 7, 2014) ....................................................... 20 

Argueta v. Banco Mexicano, S.A.,  
87 F.3d 320 (9th Cir. 1996) .................................................................................. 23 

AT&T Mobility LLC v. Concepcion,  
563 U.S. 333 (2011) ................................................................................................ 6 

Atlantic Marine Construction Co. v. United States District Court,  
___ U.S. ___, 134 S.Ct. 568 (2013) ............................................................... 21, 22 

Bauhinia Corp. v. China National Machinery & Equip Import & Export Corp, 
819 F.2d 247 (9th Cir. 1987) ................................................................................ 18 

Bergenstock v. LegalZoom.com, Inc.,  
2015 WL 3866703 (N.C. Super. June 23, 2015) .................................................... 9 

Beuperthuy v. 24 Hour Fitness USA, Inc.,  
2012 WL 3757486 (N.D. Cal. July 5, 2012) ........................................................ 19 

Bowman v. Kona University, Inc.,  
2013 WL 3819674 (C.D. Cal. July 23, 2013) ...................................................... 24 

Brennan v. Opus Bank,  
796 F.3d 1125 (9th Cir. 2015) .......................................................................... 7, 15 

Brenner v. Little Red Sch. House, Ltd.,  
274 S.E.2d 206 (N.C. 1981) ................................................................................. 13 

Britvan v. Cantor Fitzgerald, L.P.,  
2016 WL 3896821 (C.D. Cal. July 18, 2016) ...................................................... 22 

Cape Flattery Ltd. v. Titan Maritime, LLC,  
647 F.3d 914 (9th Cir. 2011) ................................................................................ 16 

Cigirex, LLC v. Acosta, Inc.,  
2014 WL 12606496 (C.D. Cal. Oct. 6, 2014) ...................................................... 20 

Concat LP v. Unilever, PLC,  
350 F.Supp.2d 796 (N.D. Cal. 2004) ...................................................................... 2 

Continental Airlines, Inc. v. Mundo Travel Corp.,  
412 F.Supp.2d 1059 (E.D. Cal. 2006) .................................................................... 8 

Case 2:17-cv-04012-GW-JEM   Document 62   Filed 10/09/17   Page 5 of 34   Page ID #:1459



BUCHALTER 
A  P R O F E S S I O N A L  C O R P O R A T I O N  

LOS AN GELE S  
 

31162651 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

(v) 

  
  

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

TABLE OF AUTHORITIES 
 
 
 
Continental Grain Co. v. Dant & Russell,  

118 F.2d 967 (1941) ...................................................................................... passim 

Crown Capital Secs., L.P. v. Liberty Surplus Ins. Corp.,  
2015 WL 12748815 (C.D. Cal. Mar. 3, 2015) ......................................... 22, 23, 24 

Curtis v. GE Capital Corp.,  
2013 WL 4212932 (W.D. N.C. Aug. 15, 2015) ................................................... 12 

Dupuy-Busching Gen. Agency v. Ambassador Ins. Co.,  
524 F.2d 1275 (5th Cir.1975) ............................................................................... 19 

Ellison v. Alexander,  
700 S.E.2d 102 (N.C. Ct. App. 2010) ................................................................... 16 

Entravision Comm’ns Corp v. BroadView Software, Inc.,  
2009 WL 10675885 (C.D. Cal. Aug. 26, 2009) ................................................... 20 

Fadal Machining Ctrs., LLC v. Compumachine, Inc.,  
461 Fed.App’x. 630 (9th Cir. 2011) ..................................................................... 15 

Fagerstrom v. Amazon.com, Inc.,  
141 F.Supp.3d 1051 (S.D. Cal. 2015) .................................................................... 8 

Fireman’s Fund Ins. Co. v. M.V. DSR Atlantic,  
131 F.3d 1336 (9th Cir. 1997) .............................................................................. 24 

Fteja v. Facebook, Inc.  
841 F.Supp.2d 829 (S.D.N.Y. 2012) ...................................................................... 9 

Gen. Signal Corp. v. MCI Telecommunications Corp.,  
66 F.3d 1500 (9th Cir. 1995) .................................................................................. 8 

Grisby v. DC 4400, LLC,  
2016 WL 7115903 (C.D. Cal. Dec. 5, 2016) ........................................................ 15 

Han v. Samsung Telecommunications Am., LLC,  
2013 WL 7158044 (C.D. Cal. Dec. 16, 2013) ........................................................ 8 

Hancock v. Am. Tel & Tel. Co., Inc.,  
701 F.3d 1248 (10th Cir. 2012) .............................................................................. 9 

Ideal Company, Inc. v. 1st Merchant Funding, LLC,  
2016 WL 2932086 (C.D. Cal. May 18, 2016) ...................................................... 20 

In re Air Crash Over Taiwan on May 25, 2002,  
331 F.Supp.2d 1176 (C.D. Cal. 2004) .................................................................. 22 

Case 2:17-cv-04012-GW-JEM   Document 62   Filed 10/09/17   Page 6 of 34   Page ID #:1460



BUCHALTER 
A  P R O F E S S I O N A L  C O R P O R A T I O N  

LOS AN GELE S  
 

31162651 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

(vi) 

  
  

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

TABLE OF AUTHORITIES 
 
 
Jurado v. Schutz 655, LLC,  

2017 WL 600076 (C.D. Cal. Feb. 13, 2017) .................................................... 2, 10 

Kramer v. Toyota Motor Corp.,  
705 F.3d 1122 (9th Cir. 2013) .............................................................................. 16 

Luna v. Kemira Specialty, Inc.,  
575 F.Supp.2d 1166 (C.D. Cal. 2008) .................................................................. 20 

MCI Constructors, Inc. v. City of Greensboro,  
125 Fed.App’x 471 (4th Cir. 2005) .................................................................. 8, 12 

Miller v. Time Warner Cable Inc.,  
2016 WL 7471302 (C.D. Cal. Dec. 27, 2016) ...................................................... 15 

Moses H. Cone Memorial Hospital v. Mercury Constr. Corp.,  
460 U.S. 1 (1983) .................................................................................................... 6 

Nedlloyd Lines B.V. v. Super. Ct,  
3 Cal.4th 459 (1992) ............................................................................................... 7 

Nguyen v. Barnes & Nobles, Inc.,  
763 F.3d 1171 (9th Cir. 2014) ................................................................................ 9 

Paracor Fin., Inc. v. General Elec. Capital Corp.,  
96 F.3d 1151 (9th Cir. 1996) .................................................................................. 7 

Pelleport Inv., Inc. v. Budco Quality Theatres, Inc.,  
741 F.2d 273 (9th Cir. 1984) ................................................................................ 24 

Petersen v. Boeing Co.,  
715 F.3d 276 (9th Cir. 2013) ................................................................................ 23 

Prima Paint Corp. v. Flood & Conklin Mfg. Co.,  
388 U.S. 395 (1967) .............................................................................................. 16 

Rent-A-Center, West, Inc. v. Jackson,  
561 U.S. 63 (2010) ................................................................................................ 14 

Richards v. Lloyds of London,  
135 F.3d 1289 (9th Cir. 1998) .............................................................................. 24 

Scherk v. Alberto-Culver Co.,  
417 U.S. 506 (1974) .............................................................................................. 21 

Case 2:17-cv-04012-GW-JEM   Document 62   Filed 10/09/17   Page 7 of 34   Page ID #:1461



BUCHALTER 
A  P R O F E S S I O N A L  C O R P O R A T I O N  

LOS AN GELE S  
 

31162651 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

(vii) 

  
  

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

TABLE OF AUTHORITIES 
 
 
Schlieper v. Johnson,  

672 S.E.2d 548 (N.C. Ct. App. 2009) ..................................................................... 9 

Seaman v. Private Placement Capital Notes II, LLC,  
2017 WL 1166336 (S.D. Cal. March 3, 2017) ..................................................... 19 

Simpson v. Inter-Con Sec. Sys., Inc.,  
2013 WL 1966145 (W.D. Wash. May 10, 2013) ................................................. 10 

Simula, Inc. v. Autoliv, Inc.,  
175 F.3d 716 (9th Cir. 1999) ................................................................................ 16 

Solum v. CertainTeed Corp.,  
147 F.Supp.3d 404 (E.D. N.C. 2015) ..................................................................... 9 

Sovak v. Chugai Pharmaceutical, Co.,  
280 F.3d 1266 (9th Cir. 2002) amended by 289 F.3d 615 (9th Cir. 2002) .......... 18 

Textile Unlimited, Inc. v. A..BMH & Co., Inc.,  
240 F.3d 781 (9th Cir. 2001) ................................................................................ 18 

Thinknet Ink Information Resources, Inc. v. Sun Microsystems, Inc.,  
368 F.3d 1053 (9th Cir. 2004) ........................................................................... i, 20 

Tompkins v. 23andMe, Inc.,  
840 F.3d 1016 (9th Cir. 2016) .......................................................................... 6, 14 

Torrence v. Nationwide Budget Finance,  
753 S.E.2d 802 (N.C. Ct. App. 2014) ................................................................... 13 

United States ex rel. Turnkey Construction Services, Inc. v. Alacran Contracting,  
2013 WL 6503307 (E.D. Cal. Dec. 11, 2013) ...................................................... 19 

Valley Power Sys., Inc. v. Gen. Elec. Co.,  
2012 WL 665977 (C.D. Cal. Feb. 27, 2012) ........................................................ 20 

Wilner v. Cedars of Chapel Hill, LLC,  
773 S.E.2d 333 (N.C. Ct. App. 2015) ................................................................... 13 

Zaklit v. Global Linquist Solutions, LLC,  
2014 WL 12521725 (C.D. Cal. Mar. 24, 2014) ................................................... 24 

Zeif v. Cintas Corporation No. 2,  
2013 WL 12147757 (C.D. Cal. April 15, 2013) ..................................................... 8 

Zhu v. Deng,  
794 S.E.2d 808 (N.C. Ct. App. 2016) ................................................................... 13 

	

Case 2:17-cv-04012-GW-JEM   Document 62   Filed 10/09/17   Page 8 of 34   Page ID #:1462



BUCHALTER 
A  P R O F E S S I O N A L  C O R P O R A T I O N  

LOS AN GELE S  
 

31162651 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

(viii) 

  
  

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

TABLE OF AUTHORITIES 
 
 
Statutes 

9 U.S.C. § 2 ................................................................................................................. 6 

9 U.S.C. § 3 ............................................................................................................... 20 

9 U.S.C. § 4 ......................................................................................................... 17, 19 

28 U.S.C. § 1391(a) .................................................................................................. 18 

28 U.S.C. § 1404(a) .................................................................................................. 21 

Other	Authorities 

Restatement Second of Conflict of Laws, Section 187 .............................................. 7 

Rules 

Federal Rules of Civil Procedure, Rule 12(b)(1) ...................................................... 20 

Federal Rules of Civil Procedure, Rule 12(b)(3) ...................................................... 20 

Federal Rules of Civil Procedure, Rule 12(b)(6) ...................................................... 20 

Federal Rules of Civil Procedure, Rule 56 ................................................................. 2 

 

Case 2:17-cv-04012-GW-JEM   Document 62   Filed 10/09/17   Page 9 of 34   Page ID #:1463



BUCHALTER 
A  P R O F E S S I O N A L  C O R P O R A T I O N  

LOS AN GELE S  
 

31162651 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

  
 

  

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
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MEMORANDUM OF POINTS AND AUTHORITIES 

Defendants MARKET AMERICA, INC. (“Market America”), 

MARKET AMERICA WORLDWIDE, INC., JAMES HOWARD RIDINGER, 

LOREN RIDINGER, and MARC ASHLEY (collectively, “Defendants”) submit 

this memorandum of points and authorities in support of their motion. 

INTRODUCTION 

This case arises out of the contractual relationship between plaintiffs 

CHUANJIE YANG, OLLIE LAN aka Ruoning Lan, and LIU LIU (collectively, 

“Plaintiffs”) with Market America.  Market America’s records show that, between 

2010 and 2015, each of the three Plaintiffs signed up online to be Market America 

distributors by clicking a box affirming that they assented to the Terms and 

Conditions of Market America’s distributor agreement.  Among other things, 

Plaintiffs expressly agreed to arbitrate “[a]ny controversy or claim arising out of or 

relating to [the] Agreement” and an express statement that Plaintiffs agreed to give 

up “the right to have any dispute [they] have regarding [the] Agreement heard by a 

jury and determined in a court of law.”  (Declaration of Eugene Wallace (Dkt. No. 

39-1, hereinafter “Wallace Decl.”), ¶ 11 (emphasis added).)  Plaintiffs also agreed 

that North Carolina law would govern any dispute related to the agreement with 

Market America and that the mandatory arbitration proceedings --- and any 

emergency or provisional relief preceding the arbitration --- must take place in 

Greensboro, North Carolina.  Despite these clear and express contractual 

agreements, Plaintiffs filed a multi-count complaint against Defendants in this 

Court, rather than pursuing arbitration in North Carolina.   

In a recent tentative ruling in this lawsuit, (Dkt. No. 54 (the “Tentative 

Ruling”)), the Court questioned the parties’ premise that Ninth Circuit law bars this 

Court from compelling arbitration outside of this District, and invited Defendants to 

reconsider filing a motion to compel arbitration.  Taking up the Court on its 

invitation, Defendants have revisited the authorities cited in the Tentative Ruling 
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2. 

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

and now present the Court with the following four alternative options, all of which 

have precedent in this Circuit: (1) interpret Continental Grain narrowly and compel 

arbitration in North Carolina; (2) stay proceedings in this case pending the outcome 

of a new Petition to Compel Arbitration1 which Defendants have recently filed in 

the United States District Court for the Middle District of North Carolina 

(a possible procedure noted by this Court in Footnote 5 of the Tentative Ruling); 

(3) dismiss the First Amended Complaint (Dkt. No. 33 (the “FAC”)); or (4) transfer 

this case to the Middle District of North Carolina.   

STATEMENT OF FACTS 

Market America is a 25-year-old product brokerage and Internet one-to-one 

marketing company; the company is ranked as the 66th largest Internet retailer in 

America.2  It sells products through a network of independent distributors, known 

within Market America as Independent UnFranchise Owners (“Distributors”).  Both 

Market America and its co-defendant and parent company Market America 

Worldwide, Inc. are North Carolina corporations headquartered in Greensboro, 

North Carolina, where nearly 600 Market America employees work.  Defendant 

James Howard Ridinger founded Market America in North Carolina in 1992 and he 

serves as Market America’s Chief Executive Officer.  Defendant Loren Ridinger is 

the Senior Executive Vice President and defendant Marc Ashley is the President 

and Chief Operating Officer.  Marc Ashley resides in North Carolina and James 

Howard Ridinger and Loren Ridinger reside in Florida.  (Wallace Decl. ¶ 2; 

Declaration of Clement Erhardt (Dkt. No. 39-2, hereinafter “Erhardt Decl.”) ¶ 2; 

FAC ¶¶ 11, 12.) 

                                           
1 See Request for Judicial Notice, filed concurrently with this Motion. 

2“When considering a motion to compel arbitration, a court applies a standard similar to the summary 
judgment standard of Fed.R.Civ.P. 56.”  Jurado v. Schutz 655, LLC, Case No. 2:16-cv-05996, 2017 WL 600076, *5 
(C.D. Cal. Feb. 13, 2017) (quoting Concat LP v. Unilever, PLC, 350 F.Supp.2d 796, 804 (N.D. Cal. 2004).)  
Defendants have therefore submitted evidence in support of this motion for the predominant purpose of establishing 
that Plaintiffs agreed to arbitrate the claims at issue in this lawsuit.   
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3. 

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

Notwithstanding the claims advanced by the three former Distributors in this 

case (one of which was in the business only three months), Market America has 

never been accused by any Federal, State, or international regulator of being 

anything other than a legitimate direct-selling business marketing safe and effective 

products.  (Erhardt Decl. ¶ 2.)  The company maintains an A+ Better Business 

Bureau rating.  (Id.)  

Since 1992, Market America has required all Distributors to sign an 

agreement with Market America, (now known as the “Independent UnFranchise 

Application and Agreement,” and referred to herein as the “Agreement”).  (Id. ¶ 4.)  

The Agreement serves as the key from which Market America enters a Distributor’s 

personal information into its system.  (Id. ¶ 7.)  Without an Agreement and the 

requisite personal information that accompanies the Agreement, Market America 

would have no record of a Distributor’s activities nor would the Distributor’s 

information be in Market America’s system.  (Id.) 

The Agreement sets out the general, high-level terms between Market 

America and its Distributors.  (Id. ¶ 6.)  Some of the terms, for example, directly 

relate to Federal regulatory requirements, such as the company’s mandate that 

Distributor compensation be based on retail sales.  (Id.)  Other provisions designate 

Distributors as independent contractors and explain the tax consequences of that 

status.  (Id.)  The Agreement has a one-year term and must be renewed each year.  

(Id. ¶ 5.)  Both parties have the right to terminate the Agreement with 30 days’ 

notice, (Wallace Decl. ¶ 10), and Market America may only modify the 

Agreement’s terms if it notifies the Distributors, (id. ¶ 11).   

The Agreement includes a choice of law provision designating North 

Carolina law, (id. ¶ 10), and, most importantly for this motion, contains the 

following forum selection and arbitration clause: 
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4. 

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

Arbitration. Any controversy or claim arising out of or relating to this 
Agreement, or the breach thereof, shall ultimately be settled by 
arbitration administered by the American Arbitration Association in 
accordance with its Commercial Arbitration Rules and judgment on 
the award rendered by the arbitrators may be entered in a court of 
competent jurisdiction.  You understand that this arbitration provision 
means you are giving up the right to have any dispute you have 
regarding this Agreement heard by a jury and determined in a court of 
law.  The arbitration shall be heard by one arbitrator, and it shall take 
place in Greensboro, North Carolina.  Either party may seek 
emergency or provisional relief in the General Court of Justice, 
Guilford County, North Carolina, prior to invoking the arbitration 
remedy.   

(Wallace Decl. ¶ 13; FAC ¶ 76 (the “Arbitration Provision”).)   

Distributors can sign up with Market America online or in paper form.  

(Erhardt Decl. ¶ 5.)  To sign up online, a Distributor must provide their personal 

information before being presented with a copy of the Agreement.  (Wallace Decl. 

¶ 8.)  Before the Distributor can submit the Agreement, he or she must click a box 

indicating agreement to the Terms and Conditions.  (Id.)  The Terms and 

Conditions are not in a hyperlink; rather, they are presented on the same page as the 

checkbox and include the Arbitration Provision.  (Id.)  Similarly, if a Distributor 

signs up using a paper form, the Distributor must sign the form acknowledging that 

he or she agrees to the terms on the back of the form.  (Erhardt Decl. ¶ 5.) 

Market America’s records indicate that Plaintiff Yang signed up as a 

Distributor online in May 2010 and remained a Distributor until August 2015.  

(Wallace Decl. ¶¶ 4, 19.)  Market America received Annual Renewal Forms from 

Plaintiff Yang in 2010 and 2011.  (Id., ¶ 16, Exh. G.)  Beginning in 2012, 

Market America’s records indicate that Yang opted in to Auto Renew online by 

clicking “I agree” to the following terms:  
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5. 

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

“Acceptance of Amendments to IDA&A.  By agreeing to these terms 
and conditions for Auto Renewal, you agree to the incorporation by 
reference of all amendments and/or revisions of the IDA&A as you 
agreed to it originally, as provided during the previous year in official 
Market America literature.  Renewal of the IDA&A and Forms 
925/1001.  You renew your IDA&A with Market America.  You 
agree to be bound by the Terms and Conditions of that Agreement . . . 
as amended from time to time.”  (Id. ¶ 17.) 

Plaintiff Lan signed up online in November 2015, but did not renew the 

Agreement in November 2016 and is currently listed as inactive in Market 

America’s system.  (Id. ¶¶ 5, 20, Exh. B.)  Plaintiff Liu signed up online on March 

1, 2016, but did not renew the Agreement in March 2017 and is currently listed as 

inactive.  (Id. ¶ 7, Exh. D.)  Market America’s records indicate that all three 

plaintiffs signed up online by clicking “I agree” next to the Terms and Conditions, 

which stated that any dispute related to the Agreement must be arbitrated in 

Greensboro, North Carolina.  (Id. ¶ 15.)   

Despite this clear agreement to arbitrate all claims related to the Agreement, 

Plaintiffs filed this putative class action on May 30, 2017, alleging causes of action 

for a declaratory judgment that the arbitration provision is unenforceable, 

violations of several California statutes, and RICO violations.  Defendants filed a 

motion to compel arbitration soon after being served with the complaint, (Dkt. 

No. 19), and the parties fully briefed the motion.  After the motion was fully 

briefed, but before it could be decided, Plaintiffs filed an amended complaint 

adding Plaintiff Liu Liu as an additional plaintiff.  (Dkt. No. 33.)  Thereafter, based 

on Plaintiffs’ allegation in paragraph 72 of the FAC and Defendants’ review of 

relevant Ninth Circuit case law, namely the Ninth Circuit’s decision in Continental 

Grain Co. v. Dant & Russell, 118 F.2d 967 (1941), Defendants re-styled their 

motion as a motion to transfer the action to the Middle District of North Carolina, 

or, in the alternative, stay or dismiss the action.  At the hearing on Defendants’ 

motion to transfer, the Court issued the Tentative Ruling, which questioned the 
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6. 

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

applicability of Continental Grain to the facts of this case and invited Defendants 

to move to compel arbitration or to petition the Middle District of North Carolina 

to enforce the arbitration agreement.  In response, on October 5, 2017, Defendants 

filed a petition to enforce arbitration in the United States District Court for the 

Middle District of North Carolina, Market America, Inc. et al. v. Chuanjie Yang et 

al., Case No. 1:17-cv-897 (M.D. N.C.),3 and now file this motion to compel 

arbitration, or stay the proceedings pending resolution of the North Carolina action, 

or dismiss the case, or transfer the matter to the Middle District of North Carolina.  

As noted below, courts in this district have utilized all four approaches when 

confronted with a binding and enforceable agreement to arbitrate in a location 

outside of the federal district that the plaintiffs chose to file their lawsuit.   

ARGUMENT 

The Federal Arbitration Act (“FAA”) governs arbitration provisions in 

agreements that affect interstate commerce.  Allied Bruce Terminix Cos. v. Dobson, 

513 U.S. 265, 277 (1995).  Written arbitration agreements “shall be valid, 

irrevocable, and enforceable, save upon such grounds as exist at law or in equity for 

the revocation of any contract.”  9 U.S.C. § 2.  “The overarching purpose of the 

FAA . . .is to ensure the enforcement of arbitration agreements according to their 

terms so as to facilitate streamlined proceedings.”  AT&T Mobility LLC v. 

Concepcion, 563 U.S. 333, 344 (2011).  This goal reflects a “liberal federal policy 

favoring arbitration.”  Moses H. Cone Memorial Hospital v. Mercury Constr. 

Corp., 460 U.S. 1, 24 (1983).  “Any doubts about the scope of arbitrable issues, 

including applicable contract defenses, are to be resolved in favor of arbitration.”  

Tompkins v. 23andMe, Inc., 840 F.3d 1016, 1022 (9th Cir. 2016).   

                                           
3 Defendants respectfully request that the Court take judicial notice of the filing and contents of the Petition 

for Order Compelling Arbitration filed by Defendants on October 5, 2017 in the United States District Court for the 
Middle District of North Carolina.  See, Request for Judicial Notice, filed concurrently herewith. 
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7. 

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

I. THE ARBITRATION PROVISION AND FORUM SELECTION CLAUSE 
IS A VALID AND ENFORCEABLE PROVISION REQUIRING 
PLAINTIFFS TO ARBITRATE THEIR CLAIMS IN NORTH CAROLINA. 

The federal policy favoring enforcement of arbitration provisions limits this 

Court’s inquiry to two “gateway” questions: (1) “whether there is an agreement to 

arbitrate between the parties,” and (2) “whether the agreement covers the dispute.”  

Brennan v. Opus Bank, 796 F.3d 1125, 1130 (9th Cir. 2015).   

A. North Carolina Law Governs Whether the Parties Entered Into a Valid 
Agreement to Arbitrate Disputes in North Carolina.   

The Agreement states that “North Carolina law shall govern any dispute 

arising out of, or related to, this Agreement notwithstanding its choice of law 

provisions.”  (Wallace Decl. ¶ 10.)  This Court must look to California choice of 

law principles to determine whether to honor that provision.  Paracor Fin., Inc. v. 

General Elec. Capital Corp., 96 F.3d 1151, 1164 (9th Cir. 1996) (“In a federal 

question action where the federal court is exercising supplemental jurisdiction over 

state claims, the federal court applies the choice-of-law rules of the forum state—in 

this case, California.”)  California law, in turn, follows the three-step analysis set 

forth in Section 187 of the Restatement Second of Conflict of Laws, “which reflects 

a strong policy favoring enforcement of [choice of law] provisions.”  Nedlloyd 

Lines B.V. v. Super. Ct, 3 Cal.4th 459, 465 (1992).  First, this Court must determine 

whether the parties or the transaction have a substantial relationship to North 

Carolina or “whether there is any other reasonable basis for the parties’ choice of 

law.”  Id.  If that prong is satisfied, the Court must enforce the choice of law 

provision unless the Court finds that “[North Carolina’s] law is contrary to a 

fundamental policy of California.”  Id.  If the Court does find that North Carolina 

law conflicts with a fundamental California policy, the Court may only disregard 

North Carolina law if it finds that “California has a materially greater interest” than 

North Carolina in the determination of the issues in this case.  Id. 
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8. 

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

To start, it is settled law that a party has a substantial relationship to a chosen 

state when the party is incorporated, has its principal place of business, or resides in 

that state.  Gen. Signal Corp. v. MCI Telecommunications Corp., 66 F.3d 1500, 

1506 (9th Cir. 1995); Continental Airlines, Inc. v. Mundo Travel Corp., 

412 F.Supp.2d 1059, 1064 (E.D. Cal. 2006) (“If one party resides in the chosen 

state, that state has a substantial relationship to all of the parties.”).  Plaintiffs 

concede that Market America and Market America Worldwide, Inc. are 

incorporated in North Carolina, (FAC ¶¶ 12, 13; Wallace Decl. ¶ 2), it is undisputed 

that all three individual defendants are employees and officers of North Carolina 

corporations, (Wallace Decl. ¶ 2), and one of the individual defendants is a North 

Carolina resident, (id.).  Therefore, the “substantial relationship” prong is satisfied.   

Plaintiffs bear the burden of establishing the “fundamental conflict” and 

“materially greater interest” prongs,” which is “a high bar.”  Fagerstrom v. 

Amazon.com, Inc., 141 F.Supp.3d 1051, 1061 (S.D. Cal. 2015).  Here, there is no 

fundamental California policy at risk if the Court applies North Carolina law 

because both states share the federally mandated policy favoring enforcement of 

arbitration clauses.  Importantly, California federal courts have consistently held 

that a fundamental conflict does not exist merely because the chosen state’s laws 

may render a different outcome than California law, including the determination of 

whether an arbitration provision is unconscionable.  See Han v. Samsung 

Telecommunications Am., LLC, No. CV 13-3823-GW(AJWx), 2013 WL 7158044, 

*5-6 (C.D. Cal. Dec. 16, 2013) (holding that Texas law applied even though 

California’s general unconscionability analysis may render a more favorable result 

for a California resident); Zeif v. Cintas Corporation No. 2, 2013 WL 12147757 

(C.D. Cal. April 15, 2013) (applying Ohio law where it “requires both procedural 

and substantive unconscionability” just like California). 

Because Defendants have a substantial relationship to North Carolina and 

North Carolina law regarding interpretation and enforcement of arbitration 
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9. 

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

provisions does not conflict with any fundamental policy of California, North 

Carolina law governs whether the arbitration provision is valid and enforceable.   

B. All Three Plaintiffs Assented to the Agreement Terms and Conditions 

Under North Carolina law, “[a] contract, express or implied, requires assent, 

mutuality, and definite terms.”  Schlieper v. Johnson, 672 S.E.2d 548, 553 (N.C. Ct. 

App. 2009).  Market America has submitted evidence that all three Plaintiffs 

assented to the Terms and Conditions by clicking the box indicating that they agree 

to the “Terms and Conditions” which were presented to the Plaintiffs on the same 

page as the checkbox.  (Wallace Decl. ¶ 15.)  Plaintiffs were required to check the 

box indicating their assent before they could submit their applications.  (Id.)  

Numerous courts4 have enforced similar “clickwrap agreements” and they are 

enforceable under North Carolina law.  See Bergenstock v. LegalZoom.com, Inc., 

No. 13 CVS 15686, 2015 WL 3866703, at *5-6 (N.C. Super. June 23, 2015) 

(enforcing arbitration provision in LegalZoom’s clickwrap agreement); Solum v. 

CertainTeed Corp., 147 F.Supp.3d 404, 413 (E.D. N.C. 2015) (holding plaintiffs’ 

alleged reliance on defendants’ misrepresentations was unreasonable because 

plaintiffs entered into a clickwrap agreement with terms that contradicted the 

alleged misrepresentations).  Here, Plaintiffs assented to the Terms and Conditions, 

including the arbitration provision, by clicking “I agree” on the same page as the 

Terms and Conditions.  Plaintiffs therefore agreed to the Terms and Conditions and 

the Arbitration Provision is valid and enforceable under North Carolina law.   

Plaintiff Yang challenges Market America’s electronic records and alleges 

that he “did not sign the distributorship agreement in the form referred to in Figure 

No. 12 and did not enroll with Market America electronically, but instead signed 
                                           

4 See, e.g., Fteja v. Facebook, Inc. 841 F.Supp.2d 829, 838 (S.D.N.Y. 2012) (collecting cases enforcing 
forum selection clauses in clickwrap agreements); Hancock v. Am. Tel & Tel. Co., Inc., 701 F.3d 1248, 1256 (10th 
Cir. 2012) (“Clickwrap agreements are increasingly common and ‘have routinely been upheld.’”); Nguyen v. Barnes 
& Nobles, Inc., 763 F.3d 1171, 1175-76 (9th Cir. 2014) (noting that the operative question when enforcing a 
clickwrap-like agreement is whether the plaintiff “had actual notice of the Terms of Use or was required to 
affirmatively acknowledge the Terms of Use before completing” the contract). 
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10. 

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

the form presented by his upline.”  (FAC ¶ 68.)  In a prior declaration, Plaintiff 

Yang claimed that he “signed a one page piece of paper” that “to the best of [his] 

recollection . . . did not include any ‘terms and conditions.’”  (Dkt. No. 42-1, ¶ 3.)   

This Court addressed a similar argument in Jurado v. Schutz 655 LLC, supra.  

In that case, the defendant submitted a declaration stating that the terms and 

conditions were presented to the plaintiff electronically and that “she checked a box 

labeled ‘I Accept’ rather than an adjacent box labeled ‘Reject.’”  2017 WL 600076, 

at *5.  This, the Court found, constituted “undisputed, admissible evidence that [the 

plaintiff] accepted the terms of the [agreement] and the arbitration clause therein,” 

which “shift[ed] [the burden] to plaintiff to point to evidence creating a material 

issue of disputed fact.”  Id.  Ultimately, the Court found that plaintiff’s claim that 

“she does not ‘recall reviewing or accepting any type of arbitration agreement with 

[defendant]” was “insufficient to create a disputed issue of material fact.”  Id.; see 

also Simpson v. Inter-Con Sec. Sys., Inc., No. C12–1955RAJ, 2013 WL 1966145, at 

*5 (W.D. Wash. May 10, 2013) (noting that “mere assertion that [a party] does not 

remember signing [an arbitration agreement] is insufficient to create a genuine issue 

of material fact”).   

Similarly, Market America’s electronic records show that Plaintiff Yang 

clicked “I Agree” when presented with the terms and conditions.  (Wallace Decl. 

¶ 4.)  Further, any paper form signed by Plaintiff Yang would have included the 

terms and conditions on its reverse side.  (Erhardt Decl. ¶ 5.)  Thus, even if the 

Court believed Plaintiff Yang’s allegations that he signed a paper form and does not 

remember any terms and conditions, that evidence does not, as the Jurado court 

found, create a material issue of disputed fact.   
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11. 

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

C. The Career Manual’s Internal Dispute Resolution Procedure is Not 
Relevant to the FAC. 

Plaintiffs’ allegations regarding the Career Manual are irrelevant because the 

internal dispute resolution process does not apply to Plaintiffs’ claims and has no 

bearing on the enforceability of the Arbitration Provision.   

The Career Manual lists the rules, regulations, policies, procedures, and 

standard of conduct for Market America’s Distributors.  (Erhardt Decl. ¶ 9.)  It 

serves as a blueprint for how Distributors are expected to run their business and 

includes details and step-by-step procedures for the Distributors to follow.  (Id.)  

For example, the Career Manual includes policies for day-to-day issues like the 

generation of commissions, customer orders, and advertising.  (Id.)   

Because disputes occasionally arise regarding the proper interpretation of the 

Career Manual’s rules, Market America has a distributor grievance and complaint 

procedure.  (Id., ¶ 14.)  This procedure requires disputes over interpretations of the 

Career Manual and disputes between distributors inter se to be submitted to an 

Appeals Board and eventually a Dispute Resolution Board within Market America.  

(Id., ¶ 14.)  Distributors are not required to submit disputes related to the 

Agreement to the Dispute Resolution Board and in 25 years the Career Manual’s 

grievance procedure has never been used for any purpose other than interpreting the 

Career Manual policies and procedures.  (Id., ¶ 16.)  Market America has never 

required a Distributor to exhaust the remedies in the distributor grievance process 

before pursuing arbitration.  (Id. ¶ 21.) 

In short, the grievance procedure applies to internal disputes over compliance 

with certain Career Manual Rules, not disputes over the validity or legality of the 

Agreement or Market America’s business model as Plaintiffs have alleged here.  

Therefore, Plaintiffs’ allegations regarding the purported unconscionability and 

unenforceability of those provisions have no bearing on this motion.   
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12. 

DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

D. Plaintiffs’ Challenges to the Arbitration Provision and Forum 
Selection Clause Lack Merit. 

Plaintiffs advance three general objections to the Arbitration Provision’s 

enforceability: (1) the written version of the Agreement allegedly only requires a 

signatory to agree to the “terms” of the Agreement and not the “conditions,” and 

Plaintiffs allege that the Arbitration Provision is a condition, (FAC ¶¶ 75-77); 

(2) Market America’s right to modify the Agreement “render[s] the arbitration 

provision illusory, lacking consideration, and therefore unenforceable, (FAC 

¶ 109); and (3) the Arbitration Provision is unconscionable, (FAC ¶ 87).  None of 

Plaintiffs’ defenses have merit.   

First, even putting aside the fact that all three Plaintiffs electronically agreed 

to the Terms and Conditions and accepting Plaintiffs’ argument that Distributors 

signing up via the paper form only agree to “terms,” Plaintiffs’ own allegations 

undermine their argument that the Arbitration Provision is a condition, rather than 

an agreed to “term.”  Paragraph 109 on page 28 of the FAC alleges that “[t]he 

conditions grant MarketAmerica [sic] the power to unilaterally modify the terms of 

the Agreement, including the arbitration provision, at any time . . . .”  And the 

Modification provision that Plaintiffs are citing to clearly states that Market 

America has the right to modify “the terms of this Agreement.”  (Wallace Decl. 

¶ 11 (emphasis added).)  Thus, Plaintiffs’ argument that neither they nor other class 

members assented to the Arbitration Provision contradicts the FAC.   

Second, North Carolina courts have held that the right to modify a contract 

does not render the contract illusory when the contract requires the modifying party 

to notify the other party, and as long as the discretionary power is subject to the 

implied duty of good faith and fair dealing.  See Curtis v. GE Capital Corp., 2013 

WL 4212932, *4 (W.D. N.C. Aug. 15, 2015); MCI Constructors, Inc. v. City of 

Greensboro, 125 Fed.App’x 471, 477 (4th Cir. 2005).  The Arbitration Provision 

requires Market America to notify Plaintiffs if it modifies any of the terms and 
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conditions, and Plaintiffs then have the unfettered right to terminate the Agreement 

if they disapprove of the amendment.  (Wallace Decl. ¶¶ 10, 11.)  Furthermore, 

Market America has not exercised its right to modify the arbitration provision in 

Plaintiffs’ agreements, (Wallace Decl. ¶ 14), and, even if it did, that right would be 

subject to the implied duty of good faith and fair dealing.  For both reasons, the 

modification provision does not render the Agreement illusory.   

Third, the Arbitration Provision is not unconscionable.  Under North 

Carolina law, a contract is not unconscionable unless “the inequality of the bargain 

is so manifest as to shock the judgment of a person of common sense, and where 

the terms are so oppressive that no reasonable person would make them on the one 

hand, and no honest and fair person would accept them on the other.”  Brenner v. 

Little Red Sch. House, Ltd., 274 S.E.2d 206, 210 (N.C. 1981).  The terms must be 

“so one-sided that the contracting party is denied any opportunity for a meaningful 

choice[.]”  Id.  “The mere fact that plaintiffs lacked the ability to negotiate contract 

terms does not create substantive unconscionability.”  Wilner v. Cedars of Chapel 

Hill, LLC, 773 S.E.2d 333, 337 (N.C. Ct. App. 2015).  Plaintiffs bear the burden of 

proving both procedural and substantive unconscionability.  Zhu v. Deng, 794 

S.E.2d 808, 812 (N.C. Ct. App. 2016).   

Based on recent Supreme Court precedent, North Carolina courts have 

determined that “unconscionability attacks that are directed at the arbitration 

process itself will no longer be tolerated.”  Torrence v. Nationwide Budget Finance, 

753 S.E.2d 802, 811 (N.C. Ct. App. 2014).  Specifically, the North Carolina Court 

of Appeals held in Torrence that the United States Supreme Court’s precedent 

precludes a finding of unconscionability based on high arbitration costs, or “being 

excessively one-sided and lacking mutuality.”  Id. at 811-12. 

Plaintiffs claim that the Arbitration Provision is unconscionable because “the 

rules of Commercial Arbitration for American Arbitration Association do not 

provide for prevailing party fees and class members would have to pay the cost and 
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fees of arbitration despite their entitlement to costs of suit and fees should they be 

the prevailing party in this action, [and] the pre-litigation requirements of 

MarketAmerica [sic] prior to bringing action are unconscionable.”  (FAC ¶ 87.)  In 

North Carolina, Plaintiffs’ attacks on the arbitration process itself cannot support a 

claim of unconscionability.   

Similarly, even if this Court were to ignore the choice of law provision, 

application of California law does not change the result.  In Tompkins v. 23andMe, 

the Ninth Circuit applied California law and rejected the plaintiffs’ 

unconscionability claims concerning an arbitration provision that (1) plaintiffs 

agreed to online by clicking a box indicating that the plaintiffs agreed to certain 

“Terms of Service,” 840 F.3d at 1020; (2) required arbitration before the AAA, id.; 

(3) required the losing party to pay the prevailing party’s fees, id. at 1024-27; 

(4) required arbitration in the defendant’s principal place of business even though it 

would be expensive for plaintiffs to arbitrate there, id. at 1029; (5) carved out 

certain intellectual property claims that plaintiffs claimed the defendant was much 

more likely to bring than the plaintiffs, id. at 1030-31; and (6) granted the defendant 

the unilateral right to modify the entire agreement, including the arbitration 

provision, id. at 1032-33.  Just as in Tompkins, Plaintiffs agreed to the Arbitration 

Provision online through a similar process, and the Arbitration Provision requires 

arbitration proceedings to occur before AAA arbitrators in Market America’s 

principal place of business.     

In short, the Arbitration Provision and the Agreement as a whole are not 

unconscionable under North Carolina or California law, and must be enforced.   

E. The Broad Arbitration Provision Encompasses Plaintiffs’ Claims. 

Parties may delegate to an arbitrator the question of whether an arbitration 

provision covers certain disputes.  Rent-A-Center, West, Inc. v. Jackson, 561 U.S. 

63, 79-80 (2010)  The Arbitration Provision’s broad language and its incorporation 
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of the AAA Commercial Rules demonstrate Plaintiffs’ and Market America’s 

mutual intent to delegate the question of arbitrability to an arbitrator.   

The Arbitration Provision states that “[a]ny controversy or claim arising out 

of or relating to [the] Agreement” will be submitted to an arbitrator and emphasizes 

to Plaintiffs that “this arbitration provision means you are giving up the right to 

have any dispute you have regarding this Agreement heard by a jury and 

determined in a court of law.”  (Wallace Decl. ¶ 13; FAC ¶ 29 (emphasis added).)  

Because the threshold question of whether the Arbitration Provision covers the 

disputes at issue is itself a “controversy” related to the Agreement and a “dispute 

[Plaintiffs] have regarding [the] Agreement,” the parties have clearly and 

unmistakably agreed to arbitrate arbitrability.  See Fadal Machining Ctrs., LLC v. 

Compumachine, Inc., 461 Fed.App’x. 630, 632 (9th Cir. 2011) (parties clearly and 

unmistakably delegated the question of arbitrability based on exact same language).   

Furthermore, the Arbitration Provision specifies that arbitration proceedings 

will be governed by the Commercial Arbitration Rules of the American Arbitration 

Association (“AAA”).  Rule 7(a) of the AAA Rules grants the arbitrator “the power 

to rule on his or her own jurisdiction, including any objections with respect to the 

existence, scope, or validity of the arbitration agreement or to the arbitrability of 

any claim or counterclaim.”  (Declaration of Jonathon D. Townsend (Dkt. No. 39-

3), Exh. A.)  In Brennan v. Opus Bank, 796 F.3d 1125, 1130 (9th Cir. 2015), the 

Ninth Circuit held that “incorporation of the AAA rules constitutes clear and 

unmistakable evidence that contracting parties agreed to arbitrate arbitrability.”  

Since Brennan, several courts in this District have joined the “vast majority of the 

circuits” and applied the Brennan rule even when one of the parties is arguably 

“unsophisticated.”  See Miller v. Time Warner Cable Inc., No. 8:16-CV-329 

(J. Snyder), 2016 WL 7471302, at *5 (C.D. Cal. Dec. 27, 2016) (applying Brennan 

to arbitration agreement between customer and Time Warner Cable); Grisby v. DC 

4400, LLC, 2016 WL 7115903, *5 (C.D. Cal. Dec. 5, 2016).  Thus, even if the 
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Court considers Plaintiffs to be “unsophisticated,” under the AAA rules it is the 

arbitrator, and not a court, who determines the scope of the Arbitration Provision.   

But even if the Court determines the scope of the Arbitration Provision itself, 

the broad language clearly encompasses the FAC’s claims.5  “To require arbitration, 

[Plaintiffs] factual allegations need only ‘touch matters’ covered by the contract 

containing the arbitration clause and all doubts are to be resolved in favor of 

arbitrability.”  Simula, Inc. v. Autoliv, Inc., 175 F.3d 716, 721 (9th Cir. 1999).   

The United States Supreme Court previously described an arbitration clause 

applying to “[a]ny controversy or claim arising out of or relating to this Agreement, 

or breach thereof” --- language identical to this Arbitration Provision --- as a 

“broad arbitration clause,” Prima Paint Corp. v. Flood & Conklin Mfg. Co., 

388 U.S. 395, 398 (1967), and the Ninth Circuit has recognized that “when parties 

intend to include a broad arbitration provision, they provide for arbitration ‘arising 

out of or relating to’ the agreement.”  Cape Flattery Ltd. v. Titan Maritime, LLC, 

647 F.3d 914, 922 (9th Cir. 2011). 

Plaintiffs herein allege that Market America’s agreements and business 

relationships with its distributors, including Plaintiffs, violate California law and 

RICO.  Plaintiffs’ allegations focus on the money paid to Market America under the 

Agreements, alleged misrepresentations made by Defendants regarding the business 

opportunities associated with becoming a distributor for Market America, and the 

alleged unlawful structure of Market America’s business model as an “endless 

chain” and/or “pyramid scheme.”  All of these causes of action “relate to” the 

Agreement and certainly “touch on” the subject matter of the Agreement.  

Therefore, they are encompassed by the Arbitration Provision.   
                                           

5 All of the Defendants may enforce the Arbitration Provision against Plaintiffs even though Market 
America is the only signatory.  See Kramer v. Toyota Motor Corp., 705 F.3d 1122, 1128 (9th Cir. 2013) (“[A] litigant 
who is not a party to an arbitration agreement may invoke arbitration under the FAA if the relevant state contract law 
allows the litigant to enforce the agreement.”); Ellison v. Alexander, 700 S.E.2d 102, 110 (N.C. Ct. App. 2010) 
(“[A]s long as [a nonsignatory’s] alleged liability arises from his actions as an agent of the corporate signatory to the 
arbitration agreement, [the nonsignatory defendant] is entitled to enforce the arbitration clause.”). 
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II. THIS COURT SHOULD COMPEL ARBITRATION, DISMISS THIS 
CASE, STAY PROCEEDINGS, OR TRANSFER THIS CASE TO THE 
MIDDLE DISTRICT OF NORTH CAROLINA.   

Districts courts in this Circuit have enforced valid arbitration provisions – 

like the arbitration provision at issue here – by using least four different procedural 

mechanisms, all of which are available to this Court.   

A. This Court May Compel Arbitration in North Carolina.   

A party to an arbitration agreement may petition a federal district court to 

compel arbitration and if the Court determines that “the making of the agreement 

for arbitration or the failure to comply therewith is not in issue,” the Court must 

order arbitration pursuant to the agreement’s terms.  9 U.S.C. § 4 (“Section 4”).  

Section 4 also states, however, that “[t]he hearing and proceedings, under such 

agreement, shall be within the district in which the petition for an order directing 

such arbitration is filed.”  9 U.S.C. § 4.   

Contrary to the position advanced by Plaintiffs, Continental Grain Co. v. 

Dant & Russell, 118 F.2d 967, 968 (1941), does not prevent this Court from 

compelling arbitration which, according to the Arbitration Provision, is to occur in 

a different state.  In Continental Grain, in a situation where the plaintiff filed a 

petition in Oregon to compel arbitration in New York, the Ninth Circuit held that 

Section 4 limited a federal district court to ordering arbitration within the district in 

which it sat.  Id. at 968.  Notably, the Ninth Circuit stated that “the appellant had 

invoked the jurisdiction of a court other than that having jurisdiction in New York 

to enforce the agreement” and “having invoked the jurisdiction of the United States 

District Court for Oregon [the appellant] is hardly in a position to complain that it 

has exercised that jurisdiction in accordance with the statute giving it jurisdiction.”  

Id.  Here, of course, it is not the moving party that has invoked the jurisdiction of 

this California district court, but it is the party opposing arbitration which filed in 

this District. 
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None of the Ninth Circuit decisions since 1941 explicitly prohibit a district 

court from compelling arbitration in a different district when, as here, the plaintiff 

chose the venue and is the party seeking to avoid arbitration in the contractually-

designated forum.  In Bauhinia Corp. v. China National Machinery & Equipment 

Import & Export Corporation, the Ninth Circuit upheld the Eastern District of 

California’s order compelling arbitration in its district where the arbitration 

provision was ambiguous about the selected forum.  819 F.2d 247, 249-50 

(9th Cir. 1987).  However, the Ninth Circuit limited its holding to circumstances 

where the contract did not designate a forum.  Id. at 250 (“In the absence of a term 

specifying location, a district court can only order arbitration within its district.”). 

The Ninth Circuit returned to the issue in 2001 and held that a suit to enjoin 

arbitration does not have to have to be filed in the “contractually-designated 

arbitration locale.”  Textile Unlimited, Inc. v. A..BMH & Co., Inc., 240 F.3d 781, 

783 (9th Cir. 2001).  The court noted that “the venue provisions of the FAA do not 

supplant the general venue provisions of 28 U.S.C. § 1391(a); rather they are 

permissive and supplement those sections.”  Id.  With this background in mind, the 

Ninth Circuit held that a petition to compel arbitration may be filed in a district 

other than the one specified in the underlying arbitration provision.  Id. at 785. 

Finally, in Sovak v. Chugai Pharmaceutical, Co., 280 F.3d 1266 (9th Cir. 

2002) amended by 289 F.3d 615, 619 n.1 (9th Cir. 2002), the Ninth Circuit did not 

overturn the Southern District of California’s decision to compel arbitration in 

Chicago, but noted that the appellant did not “challenge the district court’s order 

compelling arbitration.”  “Therefore, [the Ninth Circuit] express[ed] no view as to 

whether the district court properly compelled arbitration in Chicago, even though 

the federal action was filed in California.”  Id.  In support of this statement, the 

Ninth Circuit directed the reader to compare Continental Grain with Dupuy-

Busching Gen. Agency v. Ambassador Ins. Co., 524 F.2d 1275, 1276-78 (5th 
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Cir.1975) (concluding that § 4 bars ordering arbitration in another judicial district 

only when the party seeking to compel arbitration filed the federal suit). 

This Court apparently reads Continental Grain as not applying here, noting in 

the Tentative Ruling that “Section 4’s terms arguably only apply where that 

particular procedure is initiated by the same party who is seeking to compel 

arbitration.”     

At least one California federal district court6 has read Continental Grain as 

only applying when it is the plaintiff which is trying to compel arbitration.  See, 

United States ex rel. Turnkey Construction Services, Inc. v. Alacran Contracting, 

2013 WL 6503307 (E.D. Cal. Dec. 11, 2013) (California district court granted 

defendant’s motion to compel arbitration where arbitration clause provided for 

arbitration to occur in Illinois; in so holding, court interpreted Continental Grain as 

limited to its facts and procedural circumstances; court found reasoning of Fifth 

Circuit in Dupuy-Busching Gen. Agency, supra, to be “persuasive”). 

This case at hand exemplifies the concerns raised by this Court in its 

Tentative Ruling and the Eastern District of California in Alacran Contracting 

regarding Continental Grain opening the door for plaintiffs to circumvent mutually 

agreed upon forum selection provisions in arbitration clauses by filing suit in a 

district outside the designated forum.   

Accordingly, this Court should interpret Continental Grain narrowly --- like 

the Alacran court --- and compel Plaintiffs to arbitrate in North Carolina.   

B. The Court May Stay These Proceedings, or Dismiss This Action, 
Pending the Completion of Arbitration. 

The FAA requires this Court to stay proceedings until the parties have 

conducted arbitration proceedings because Plaintiffs brought suit in this court 

                                           
6 Admittedly, and as noted in prior submissions by both parties, other district courts within this Circuit have 

come out the other way on this issue.  See, e.g., Beuperthuy v. 24 Hour Fitness USA, Inc., No. 06-0715-SC, 2012 WL 
3757486, at *5 (N.D. Cal. July 5, 2012); Seaman v. Private Placement Capital Notes II, LLC, Case No. 16-cv-00578-
BAS-DHB, 2017 WL 1166336, at *5-6 (S.D. Cal. March 3, 2017).   
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“upon an[] issue referable to arbitration under an agreement in writing for such 

arbitration.”  9 U.S.C. § 3.  As suggested in the Tentative Ruling as one possible 

course of action, on October 5, 2017, Defendants filed, in the United States District 

Court for the Middle District of North Carolina (the “Middle District”) a petition to 

compel arbitration.  Defendants therefore request a stay of these proceedings until 

the Middle District issues a ruling on Defendants’ petition; and, if the Middle 

District grants the petition, Defendants request that this action be stayed until such 

time as the parties complete their arbitration.  See Entravision Comm’ns Corp v. 

BroadView Software, Inc., Case No. CV 09–4573, 2009 WL 10675885, at *3 (C.D. 

Cal. Aug. 26, 2009) (noting Continental Grain issue, and staying action “pending 

the completion of arbitration”).   

This Court also has discretion to dismiss this action if it finds that the claims 

are arbitrable.  Thinknet Ink Information Resources, Inc. v. Sun Microsystems, Inc., 

368 F.3d 1053, 1060 (9th Cir. 2004).  Courts in this district have done so pursuant 

to Rule 12(b)(6), Luna v. Kemira Specialty, Inc., 575 F.Supp.2d 1166, 1176 (C.D. 

Cal. 2008), and Rule 12(b)(1), Alvarado v. Pacific Motor Trucking Co., EDCV 14–

0504–DOC, 2014 WL 3888184, at *7 (C.D. Cal. Aug. 7, 2014).  See also Ideal 

Company, Inc. v. 1st Merchant Funding, LLC, 2016 WL 2932086, at *3 (C.D. Cal. 

May 18, 2016) (“Further ‘[s]ubstantial case law establishes that [Rules] 12(b)(1), 

(3), and (6) are the correct rules under which to seek dismissal based on an 

arbitration provision.”) (quoting Valley Power Sys., Inc. v. Gen. Elec. Co., No. 11-

cv-10726-CAS-JCx, 2012 WL 665977, at *7 (C.D. Cal. Feb. 27, 2012)); Cigirex, 

LLC v. Acosta, Inc., 2014 WL 12606496, at *3 (C.D. Cal. Oct. 6, 2014) (expressing 

concerns on the ramifications of Continental Grain and dismissing the claims 

subject to arbitration as “the best way to navigate the requirements of the FAA”).  

Because the Arbitration Provision applies to all of Plaintiffs’ claims, this Court may 

dismiss this action in its entirety. 
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C. In the Alternative, this Court Should Transfer Venue to the Middle 
District of North Carolina.   

The arbitration provision provides for mandatory arbitration in Greensboro, 

North Carolina, and also provides that “[e]ither party may seek emergency or 

provisional relief in the General Court of Justice, Guilford County, North Carolina, 

prior to invoking the arbitration remedy.”  (Wallace Decl. ¶ 13.)   

Because arbitration clauses are “in effect, a specialized kind of forum-

selection clause,”7 if this Court is not inclined to compel arbitration or stay or 

dismiss the case, this Court should transfer the case to the Middle District of North 

Carolina pursuant to Atlantic Marine Construction Co. v. United States District 

Court for the Western District of Texas, ___ U.S. ___, 134 S.Ct. 568, 581 (2013).8 

1. The Supreme Court’s Decision in Atlantic Marine 
Requires Transfer to the Middle District of North Carolina. 

In Atlantic Marine, the United States Supreme Court recently explained that 

a party may enforce a forum selection clause through a motion to transfer pursuant 

to 28 U.S.C. § 1404(a), and the court must give “controlling weight” to forum 

selection clauses “in all but the most exceptional cases.”  134 S.Ct. at 581.  There, 

the Court adopted a modified analysis that applies in the context of a motion to 

transfer premised on a forum-selection clause: (1) “plaintiff’s choice of forum 

merits no weight” because “when a plaintiff agrees by contract to bring suit only in 

a specified forum—presumably in exchange for other binding promises by the 

defendant—the plaintiff has effectively exercised its ‘venue privilege’ before a 

dispute arises,” id. at 581-82; (2) a district may only consider “public-interest 

                                           
7 Scherk v. Alberto-Culver Co., 417 U.S. 506, 519 (1974). 

8 Defendants respectfully disagree with the Court’s suggestion in the Tentative Ruling that Defendants’ 
motion to transfer hinges on whether the Court determines that it can compel arbitration outside of this district.  As 
noted infra, the Arbitration Provision is a forum selection clause that requires “controlling weight” under Atlantic 
Marine, irrespective of the Court’s power to compel arbitration in North Carolina.  Indeed, the two Central District 
cases relied on in Section IV.A transferred cases to other districts based on similar Arbitration Provisions without 
ever mentioning Continental Grain or the Court’s authority to compel arbitration outside this district.   
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factors” rather than the traditional private-interest factors such as the convenience 

of the forum for Plaintiffs or their witnesses, id. at 582; and (3) transfer of venue 

will not carry with it the original venue’s choice-of-law rules, id. at 583.   

Relevant public-interest factors include administrative difficulties flowing 

from court congestion, the interest of the local court in deciding local controversies, 

and the interest in trying a diversity case in a court that is at home with the law.  Id. 

at 581 & n.6.  “As the party acting in violation of the forum-selection clause, 

[Plaintiffs] must bear the burden of showing that public-interest factors 

overwhelmingly disfavor a transfer.”  Id. at 583 (emphasis added).  Here, Plaintiffs 

agreed to arbitrate in North Carolina.  (Wallace Decl. ¶ 13.)   

Since Atlantic Marine, this Court has granted motions to transfer to another 

federal district court based on nearly identical provisions and under similar 

circumstances.  See Crown Capital Secs., L.P. v. Liberty Surplus Ins. Corp., 

2015 WL 12748815, *2, *10 (C.D. Cal. Mar. 3, 2015) (J. Stanton) (granting motion 

to transfer venue to the Southern District of New York based on a forum selection 

and arbitration provision stating that “[t]he arbitration or any court proceeding shall 

take place in New York, New York and New York law shall apply”); Britvan v. 

Cantor Fitzgerald, L.P., 2016 WL 3896821, *1 (C.D. Cal. July 18, 2016) 

(J. Wright) (granting motion to transfer to New York where contract was governed 

by New York law and arbitration provision stated that arbitration was “to be 

adjudicated by a panel of arbitrators sitting in New York City”).   

Furthermore, all of the public interest factors weigh in favor of transferring 

this matter to the Middle District of North Carolina.  First, the Central District is 

one of the busiest districts in the country and transferring the case to the Middle 

District of North Carolina will enhance rather than hinder administrative efficiency.  

Crown Capital Secs., L.P., 2015 WL 12748815 at * 8 (C.D. Cal. Mar. 3, 2015) 

(“‘[T]he Central District of California . . . is one of the busiest districts in the 

country.’”) (quoting In re Air Crash Over Taiwan on May 25, 2002, 331 F.Supp.2d 
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DEFENDANTS’ MOTION TO COMPEL ARBITRATION OR, IN THE ALTERNATIVE, 
TO STAY PROCEEDING OR DISMISS COMPLAINT, OR TRANSFER VENUE 

 

1176, 1202 (C.D. Cal. 2004)).  Second, the Middle District has an interest in this 

matter because both corporate defendants are North Carolina corporations and all 

three individual defendants work for the North Carolina corporations.  Third, the 

Agreement is governed by North Carolina law, (Wallace Decl. ¶ 12), which the 

Middle District will obviously be more familiar with than this Court.   

Because the Plaintiffs’ private interests, including their convenience and their 

choice of forum, bear no weight on this question, and because the public interest 

factors all favor transfer to the Middle District, this Court should transfer the matter 

to the Middle District. 

2. Plaintiffs Cannot Demonstrate that the Forum Selection Clause 
is Invalid. 

Plaintiffs may only evade the Agreement’s forum selection clause if they can 

prove that the forum selection clause is “unreasonable” under the circumstances.  

Argueta v. Banco Mexicano, S.A., 87 F.3d 320, 325 (9th Cir. 1996).  This Court 

may only find that the forum selection clause is unreasonable if the Plaintiffs satisfy 

their heavy burden of showing that “(1) its incorporation into the contract was the 

result of fraud, undue influence, or overweening bargaining power; (2) the selected 

forum is so ‘gravely difficult and inconvenient’ that the complaining party will ‘for 

all practical purposes be deprived of its day in court’; or (3) enforcement of the 

clause would contravene a strong public policy of the forum in which the suit is 

brought.”  Id. (internal citations and quotations omitted).  Although Plaintiffs 

regurgitate the three factors in the FAC, (FAC ¶ 90), they provide little explanation 

for how they intend to satisfy their heavy burden.  Nonetheless, the following 

principles militate against a finding that the forum selection clause is unreasonable. 

First, Plaintiffs must prove that Market America’s inclusion of the forum 

selection clause in the Agreement was the product of fraud, overreaching, or 

overweening bargaining power, rather than that the Agreement as a whole was a 

product of those factors.  See Petersen v. Boeing Co., 715 F.3d 276, 282 (9th Cir. 
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2013); Crown Capital Secs., 2015 WL 12748815, at *5.  Here, Plaintiffs allege only 

that the Agreement as a whole, not the forum selection clause in particular, is the 

product of overreaching or coercion.  This does not satisfy Plaintiffs high burden.  

See Richards v. Lloyds of London, 135 F.3d 1289, 1297 (9th Cir. 1998).   

Second, “[t]o establish unreasonableness of a forum selection clause the 

party resisting enforcement of the clause has a heavy burden of showing that trial in 

the chosen forum would be so difficult and inconvenient that the party effectively 

would be denied a meaningful day in court.”  Pelleport Inv., Inc. v. Budco Quality 

Theatres, Inc., 741 F.2d 273, 281 (9th Cir. 1984).  In other words, Plaintiffs must 

show that transferring this case to Greensboro, North Carolina would make it 

impossible for them to try their case, “‘not simply a less convenient or effective 

means of doing so.’”  Zaklit v. Global Linquist Solutions, LLC, 2014 WL 

12521725, at *19 (C.D. Cal. Mar. 24, 2014) (quoting Bowman v. Kona University, 

Inc., 2013 WL 3819674, *2 (C.D. Cal. July 23, 2013) (J. Pregerson).).   

In their prior declarations, Plaintiffs testified—with almost identical 

language—that requiring them to arbitrate their claims in North Carolina would be 

a hardship because they would have to pay for airfare and food, and disrupt their 

work schedules.  (Dkt. No. 42-1, ¶¶ 13, 27;  Dkt. No. 42-2, ¶¶ 7, 8, 22; Dkt. No. 42-

3, ¶¶ 7, 8, 22.)  But this Court has previously rejected similar “bare assertions of 

dire financial situations and significant financial hardship.”  Zaklit, 2014 WL 

12521725, at *20.  Instead, Plaintiffs must put forth specific evidence of “financial 

difficulty and/or physical limitation, and explain why the difficulty and/or 

limitation makes litigating in [Greensboro, North Carolina] so prohibitively 

expensive as to prevent the party from having the case heard at all.”  Id. 

Finally, the loss of a claim does not necessarily invalidate a forum selection 

clause on public policy grounds.  See Fireman’s Fund Ins. Co. v. M.V. DSR 

Atlantic, 131 F.3d 1336, 1338 (9th Cir. 1997) (upholding forum selection clause 

even though plaintiff lost right to bring in rem proceedings in Korea); Crown 
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Capital Secs., 2015 WL 12748815, at *6 (“The fact that the remedies available in 

New York for insurance bad faith claims may be less favorable than those available 

in California is not a valid basis to deny enforcement of a forum selection clause.”).  

Thus, even if Plaintiffs can establish that they will lose the right to bring a claim if 

this case is transferred to another federal district court, that fact alone will not 

satisfy Plaintiffs’ heavy burden. 

CONCLUSION 

 For the foregoing reasons, Defendants respectfully requests that their Motion 

to Compel Arbitration be granted or that the Court stay the case pending resolution 

of the North Carolina matter, dismiss the case in its entirety, or transfer the matter 

to the Middle District of North Carolina.   

DATED:  October 9, 2017 

BUCHALTER 
 

A Professional Corporation  
   
   
By /s/   
 Lawrence B. Steinberg 

Attorneys for defendants 
MARKET AMERICA, INC., 
MARKET AMERICA WORLDWIDE, INC., 
JAMES HOWARD RIDINGER, 
LOREN RIDINGER and MARC ASHLEY 

  
WOMBLE CARLYLE  
   SANDRIDGE & RICE, LLP 
  
  
By /s/   
 Pressly M. Millen 

Attorneys for defendants 
MARKET AMERICA, INC., 
MARKET AMERICA WORLDWIDE, INC., 
JAMES HOWARD RIDINGER, 
LOREN RIDINGER and MARC ASHLEY 
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 DEFENDANTS’ REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF MOTION TO COMPEL 
ARBITRATION OR, IN THE ALTERNATIVE, TO STAY, DISMISS OR TRANSFER VENUE 

 

Lawrence B. Steinberg (State Bar No. 101966) 
   LSteinberg@buchalter.com  
BUCHALTER, A Professional Corporation 
1000 Wilshire Boulevard, Suite 1500 
Los Angeles, CA  90017-2457 
Telephone: (213) 891-0700 
Facsimile: (213) 896-0400 
 
Pressly M. Millen (admitted pro hac vice) 
   pmillen@wcsr.com 
Jonathon D. Townsend (CA State Bar No. 293918) 
   jtownsend@wcsr.com 
WOMBLE CARLYLE SANDRIDGE & RICE, LLP  
555 Fayetteville Street, Suite 1100 
Raleigh, NC 27601 
Telephone: (919) 755-2100 
Facsimile: (919) 755-2150  

Attorneys for defendants MARKET 
AMERICA, INC., MARKET AMERICA 
WORLDWIDE, INC., JAMES HOWARD 
RIDINGER, LOREN RIDINGER and 
MARC ASHLEY  
 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 
CHUANJIE YANG, an individual; 
OLLIE LAN aka RUONING LAN,, 
an individual; LIU LIU, an individual, 
and all those similarly situated , 

Plaintiffs, 

vs. 

MARKET AMERICA, INC., a North 
Carolina Corporation; MARKET 
AMERICA WORLDWIDE, INC., a 
North Carolina Corporation; JAMES 
HOWARD RIDINGER, an 
individual; LOREN RIDINGER, an 
individual; MARC ASHLEY, an 
individual; and DOES 1- 100, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CV 2:17-04012-GW (JEMx) 
 
DEFENDANTS’ REQUEST FOR 
JUDICIAL NOTICE IN SUPPORT OF 
MOTION TO COMPEL 
ARBITRATION OR, IN THE 
ALTERNATIVE, TO STAY, DISMISS 
OR TRANSFER VENUE 
 
Date: November 16, 2017  
Time: 8:30 a.m. 
Courtroom: 9D 
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2. 

  
  

DEFENDANTS’ REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF MOTION TO COMPEL 
ARBITRATION OR, IN THE ALTERNATIVE, TO STAY, DISMISS OR TRANSFER VENUE 

 

Defendants MARKET AMERICA, INC., MARKET AMERICA 

WORLDWIDE, INC., JAMES HOWARD RIDINGER, LOREN RIDINGER, and 

MARC ASHLEY (collectively, “Defendants”) respectfully request that the Court 

take judicial notice of the following record of the United States District Court for 

the Middle District of North Carolina (“the “North Carolina Arbitration Petition”): 

“Petition for Order Compelling Arbitration,” Dkt. No. 1, 

Market America, Inc. et al. v. Chuanjie Yang, et al., Case 

No. 1:17-cv-897 (M.D.N.C. filed October 5, 2017) 

A true and correct copy of the North Carolina Arbitration Petition is attached hereto 

as Exhibit 1. 

Judicial notice is proper for the foregoing document because it is an official 

record of the U.S. District Court for the Middle District of North Carolina.  See, 

e.g., Trigueros v. Adams, 658 F.3d 983, 987 (9th Cir. 2011) (Federal courts “may 

take notice of proceedings in other courts, both within and without the federal 

judicial system, if those proceedings have a direct relation to matters at issue.”) 

(quoting U.S. ex rel. Robinson Rancheria Citizens Council v. Borneo, Inc., 971 F.2d 

244, 248 (9th Cir. 1992))); Nat. Res. Def. Council v. Sw. Marine, Inc., 39 F. Supp. 

2d 1235, 1237 n.1 (S.D. Cal. 1999) (noticing the United States’ amicus curiae brief 

in another matter, reasoning that because the brief was not a “‘fact,’ legal or 

adjudicative, but only legal argument, Fed.R.Evid. 201 [was] not a bar” to taking 

judicial notice).   

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 
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DEFENDANTS’ REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF MOTION TO COMPEL 
ARBITRATION OR, IN THE ALTERNATIVE, TO STAY, DISMISS OR TRANSFER VENUE 

 

Defendants request judicial notice only of the existence of this court record, 

and not of the truth of its specific contents. 

DATED:  October 9, 2017 

BUCHALTER 
 

A Professional Corporation  
   
   
By /s/   
 Lawrence B. Steinberg 

Attorneys for defendants 
MARKET AMERICA, INC., 
MARKET AMERICA WORLDWIDE, INC., 
JAMES HOWARD RIDINGER, 
LOREN RIDINGER and MARC ASHLEY 

  
WOMBLE CARLYLE  
   SANDRIDGE & RICE, LLP 
  
  
By /s/   
 Pressly M. Millen 

Attorneys for defendants 
MARKET AMERICA, INC., 
MARKET AMERICA WORLDWIDE, INC., 
JAMES HOWARD RIDINGER, 
LOREN RIDINGER and MARC ASHLEY 
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

Case No. 1:17-cv-897

MARKET AMERICA, INC.; MARKET
AMERICA WORLDWIDE, INC; JAMES
HOWARD RIDINGER; LOREN
RIDINGER; and MARC ASHLEY,

Petitioners,

v.

CHUANJIE YANG; OLLIE LAN; and LIU
LIU,

Respondents.

PETITION FOR ORDER
COMPELLING ARBITRATION

Pursuant to the Federal Arbitration Act, 9 U.S.C. § 1 et. seq., Petitioners Market

America, Inc. (“Market America”), Market America Worldwide, Inc., James Howard

Ridinger, Loren Ridinger, and Marc Ashley (collectively, “Petitioners”) allege as

follows:

PARTIES

1. Petitioner Market America is a 25-year-old product brokerage and Internet

one-to-one marketing company. It is a corporation organized and existing under the laws

of the State of North Carolina with its headquarters in Greensboro, North Carolina, where

nearly 600 Market America employees work.
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2. Petitioner Market America Worldwide, Inc. is a corporation organized and

existing under the laws of the State of North Carolina with its headquarters in

Greensboro, North Carolina. It is the parent company of Market America.

3. Petitioner James Howard Ridinger is a resident of Miami, Florida. Mr.

Ridinger founded Market America in 1992 and serves as Market America’s Chief

Executive Officer.

4. Petitioner Loren Ridinger is a resident of Miami, Florida, and the Senior

Executive Vice President of Market America.

5. Petitioner Marc Ashley is a resident of North Carolina and the President

and Chief Operating Officer of Market America.

6. Respondents Chuanjie Yang, Liu Liu, and Ollie Lan (“Respondents”) are

individuals that, upon information and belief, reside in Los Angeles County, California.

Respondents are plaintiffs in a putative class action filed against Petitioners in the United

States District Court for the Central District of California, which is styled Chuanjie Yang

et al. v. Market America, Inc. et al., Case No. 2:17-cv-04012 (C.D. Cal.) (the “California

Action”). A true and correct copy of the original class action complaint and the operative

first amended class action complaint (the “FAC”) are attached hereto as Exhibits 1 and 2.

JURISDICTION AND VENUE

7. This Court has subject matter jurisdiction over this Petition based on 28

U.S.C. § 1332(a)(1) because the parties are completely diverse and the amount in

controversy, as set forth in the FAC, exceeds $75,000, exclusive of interest and costs, and
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based on 28 U.S.C. § 1367 because the state law claims alleged in the California Action

arise from the same case and controversy as Respondents’ federal law claims. See 9

U.S.C. § 4 (“A party aggrieved by the alleged failure, neglect, or refusal of another to

arbitrate under a written agreement for arbitration may petition any United States district

court which, save for such agreement, would have jurisdiction under title 28, in a civil

action . . . for an order directing that such arbitration proceed in the manner provided for

in such agreement”).

GENERAL ALLEGATIONS

I. Respondents Assent to the Terms and Conditions of Market America’s Distributor
Agreement.

8. Market America sells products through a network of independent

distributors known within Market America as Independent UnFranchise Owners

(“Distributors”).

9. Since 1992, Market America has required all Distributors to sign an

agreement that is now known as the “Independent UnFranchise Application and

Agreement” (the “Agreement”). A true and correct copy of the Agreement is attached

hereto as Exhibit 3.1

1 The version of the Agreement submitted as Exhibit 3 to this Petition is the same version
that Respondents’ attorney submitted as an exhibit to his declaration in support of a brief
filed in the Central District of California. Chuanjie Yang, et al. v. Market America, Inc.,
et al., Case No. 2:17-cv-04012-GW-JEM, Dkt. No. 43-9 (C.D. Cal.). Although the
Agreement has changed in minor ways over the years, the arbitration provision and the
choice of law provision have remained the same since 2010.
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10. Distributors can sign the Agreement with Market America online or in

paper form. To sign up online, a Distributor has to fill out his or her personal information

before being presented with a copy of the Agreement. Before the Distributor can submit

the Agreement, the Distributor must click a box indicating that he or she assents to the

Agreement’s Terms and Conditions. The Terms and Conditions are not presented in a

hyperlink; rather, the Terms and Conditions are presented on the same page as the

checkbox.

11. Similarly, if a Distributor signs up using a paper form, the Terms and

Conditions are listed on the back of the Agreement, and the Distributor must sign the

form acknowledging that he or she agrees to the terms.

12. Market America’s records show that respondent Chuanjie Yang signed up

as a Distributor online in May 2010 and remained a Distributor until August 2015.2

Respondent Yang renewed his Agreement in 2010 and 2011. Beginning in 2012, Market

America’s records indicate that Yang opted in to automatically renew (“Auto Renewal”)

online by clicking “I agree” to the following terms:

Acceptance of Amendments to IDA&A. By agreeing to these terms and
conditions for Auto Renewal, you agree to the incorporation by reference of
all amendments and/or revisions of the IDA&A as you agreed to it
originally, as provided during the previous year in official Market America
literature. Renewal of the IDA&A and Forms 925/1001. You renew your
IDA&A with Market America. You agree to be bound by the Terms and
Conditions of that Agreement . . . as amended from time to time.”

2 In a declaration filed in the California Action Respondent Yang denied that he signed up
online as Market America’s records indicate, but admitted, nonetheless, that he signed a
one-page piece of paper. Irrespective of whether Mr. Yang signed up online or by paper
form, he would have assented to the Agreement’s Terms and Conditions.
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Case 2:17-cv-04012-GW-JEM   Document 62-1   Filed 10/09/17   Page 8 of 13   Page ID #:1496



5

13. Respondent Ollie Lan signed up online in November 2015, but did not

renew the Agreement in November 2016 and is currently listed as inactive in Market

America’s system.

14. Respondent Liu Liu signed up online on March 1, 2016, but did not renew

the Agreement in March 2017, and is currently listed as inactive in Market America’s

system.

15. Market America’s records indicate that all three Respondents assented to

the Terms and Conditions of the Agreement by clicking “I agree” next to the

Agreement’s Terms and Conditions.

II. The Agreement Includes An Enforceable Arbitration Provision That Applies to
“Any Controversy or Claim Arising Out Of or Relating To” the Agreement.

16. By assenting to the Terms and Conditions of the Agreement, Market

America and the Respondents agreed to arbitrate any disputes arising out of or relating to

the agreement in an arbitration administered by the American Arbitration Association.

The relevant provision provides as follows:

Arbitration. Any controversy or claim arising out of or relating to this
Agreement, or the breach thereof, shall ultimately be settled by arbitration
administered by the American Arbitration Association in accordance with
its Commercial Arbitration Rules and judgment on the award rendered by
the arbitrators may be entered in a court of competent jurisdiction. You
understand that this arbitration provision means you are giving up the right
to have any dispute you have regarding this Agreement heard by a jury and
determined in a court of law. The arbitration shall be heard by one
arbitrator, and it shall take place in Greensboro, North Carolina. Either
party may seek emergency or provisional relief in the General Court of
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Justice, Guilford County, North Carolina, prior to invoking the arbitration
remedy.

(Exhibit 3, § 29.)

17. The Agreement further provides that “North Carolina law shall govern any

dispute arising out of, or related to, this Agreement notwithstanding its choice of law

provisions.” (Exhibit 3 § 28.)

18. Market America did not change the Arbitration Provision or the choice of

law provision between 2010 and 2016, and all three Respondents assented to both

provisions when they signed up to be Distributors.

19. As a written provision in a contract that involves interstate commerce, the

Arbitration Provision is valid and enforceable against Respondents. See 9 U.S.C. § 2 (“A

written provision in any . . . contract evidencing a transaction involving commerce to

settle by arbitration a controversy thereafter arising out of such contract or

transaction . . . shall be valid, irrevocable, and enforceable . . . .”); Zandford v.

Prudential-Bach Secs., Inc., 112 F.3d 723, 726 (4th Cir. 1997) (noting that there is a

“federal policy strongly favoring arbitration”).

III. Respondents File a Lawsuit Against Petitioners in California That Arises Out Of
and Relates to Their Agreements with Market America.

20. Despite the Arbitration Provision, Respondents Chuanjie Yang and Ollie

Yan filed the California Action on May 30, 2017. (Exhibit 1.)

21. Respondents amended their complaint on July 20, 2017, to add Respondent

Liu Liu. (Exhibit 2.)
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22. The FAC asserted eight claims for relief against Petitioners: (1) judgment

declaring the Arbitration Provision unenforceable; (2) endless chain scheme under

California Penal Code § 927 and California Civil Code § 1689.2; (3) unfair and deceptive

practices claims under California Business & Professional Code § 17200, et seq.;

(4) false advertising under California Business & Professional Code § 17500, et seq.;

(5) violation of the Racketeer Influenced and Corrupt Organizations Act (“RICO”), 18

U.S.C. § 1962(a); (6) RICO, 18 U.S.C. § 1962(c); (7) RICO, 18 U.S.C. § 1962(d); and

(8) federal securities fraud. In short, the FAC alleges that Market America’s relationship

with its Distributors constitutes an unlawful pyramid and/or fraudulent endless chain in

violation of California state law and federal law.

23. Because the Agreement with Respondents is essential to their claims

against Petitioners, the Agreement’s broad Arbitration Provision applies to all eight

causes of action in the FAC. See Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388

U.S. 395, 398 (1967) (describing an arbitration clause that applied to “[a]ny controversy

or claim arising out of or relating to this Agreement” as a “broad arbitration clause”);

Muriithi v. Shuttle Exp., Inc., 712 F.3d 173, 179 (4th Cir. 2013) (“Any uncertainty

regarding the scope of arbitrable issues agreed to by the parties must be resolved in favor

of arbitration.”).

24. Petitioners moved, over Respondents’ opposition, to transfer the California

Action to this district pursuant to the Arbitration Provision. In a tentative ruling, the
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Central District of California invited Petitioners to file this petition. (Exhibit 4, p. 5,

fn.6.)3

25. A true and correct copy of the Central District of California’s Minutes of its

November 6, 2017, hearing, which encloses the Court tentative ruling, is attached hereto

as Exhibit 4.

26. Petitioners intend to inform the Central District of California that they have

filed this Petition and to ask the court to, among other options, stay the California Action

until this Court can decide whether to compel arbitration in North Carolina.

CLAIM FOR SPECIFIC RELIEF

Specific Performance of Arbitration Provision

27. Respondents breached the Arbitration Provision by ignoring the Arbitration

Provision and filing the California Action. Pursuant to 9 U.S.C. § 4, Petitioners are

entitled to an order requiring Respondents to comply with the Arbitration Provision and

directing that arbitration proceed in the manner provided for in the Arbitration Provision.

WHEREFORE, Petitioners pray as follows:

1. That Respondents be ordered to arbitrate all claims alleged against

Petitioners in Chuanjie Yang et al. v. Market America, Inc. et al., Case No. 2:17-cv-

04012 (C.D. Cal.);

2. That Petitioners be awarded such other relief as the Court deems proper.

3 As described in the tentative ruling, Petitioners first asked the Central District of
California to compel arbitration, but re-styled their motion as a motion to transfer to this
District based on Ninth Circuit precedent that could be read to suggest that the Central
District of California cannot compel arbitration in North Carolina.
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Respectfully submitted this the 5th day of October, 2017.
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Declaration of Jo~iatho~i D. Townsend

I, Jonathon D. Townsend, declare as follows:

1. I am an attorney admitted to practice in North Carolina and California.

I am an associate in the law firm Womble Carlyle Sandridge &Rice, LLP, and

counsel to Defendants Market America, Inc., Market America Worldwide, Inc.,

James Howard Ridinger, Loren Ridinger, and Marc Ashley (collectively,

"Defendants") in this action. I have personal knowledge of the facts set forth

herein, and if called as a witness, I could and would testify competently thereto.

2. On August 3, 2017, I visited the website for the American Arbitration

Association and downloaded the Commercial Arbitration Rules and Mediation

Procedures. A true and correct copy of the rules is attached hereto as Exhibit A. A

copy may also be downloaded by visiting

https : //www. adr. org/sites/default/files/Commercial%20Rules.pdf.

I declare under penalty of perjury under the laws of the United States of

America that the foregoing is true and correct and that this declaration was executed

this 3rd day of August, 2017, at Raleigh, North Carolina., ,

DECLARATION OF JONATHON D. TOWNSEND
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Case 2:17-cv-04012-GW-JEM   Document 39-3   Filed 08/03/17   Page 1 of 48   Page ID #:785

Case 2:17-cv-04012-GW-JEM   Document 62-4   Filed 10/09/17   Page 1 of 48   Page ID #:1554



Exhibit A

Case 2:17-cv-04012-GW-JEM   Document 39-3   Filed 08/03/17   Page 2 of 48   Page ID #:786

Case 2:17-cv-04012-GW-JEM   Document 62-4   Filed 10/09/17   Page 2 of 48   Page ID #:1555



COMMERCIAL RULESRules Amended and Effective October 1, 2013. Fee Schedule Amended and Effective July 1, 2016. 1

Commercial
Including Procedures for Large, Complex Commercial Disputes

Arbitration Rules and Mediation Procedures

Rules Amended and Effective October 1, 2013
Fee Schedule Amended and Effective July 1, 2016

Available online at  adr.org/commercial

Exhibit A
2

Case 2:17-cv-04012-GW-JEM   Document 39-3   Filed 08/03/17   Page 3 of 48   Page ID #:787

Case 2:17-cv-04012-GW-JEM   Document 62-4   Filed 10/09/17   Page 3 of 48   Page ID #:1556



RULES AND MEDIATION PROCEDURES American Arbitration Association2

States: Delaware, District of Columbia,
Maryland, New Jersey, Pennsylvania, Virginia
P. Jean Baker, Esq.
Vice President
Phone: 202.223.7093
Email: BakerJ@adr.org

States: Oklahoma, Texas
Andrew Barton
Vice President
Phone: 210.998.5750
Email: BartonA@adr.org

States: Alabama, Georgia 
John M. Bishop
Vice President
Phone: 404.320.5150
Email: BishopJ@adr.org

States: City of Houston, Louisiana, Mississippi
Ingeuneal C. Gray, Esq.
Vice President
Phone: 832.308.7893
Email: GrayI@adr.org

States: Connecticut, Maine, Massachusetts, 
New Hampshire, Rhode Island, Vermont
Karen Jalkut
Vice President
Phone: 617.695.6062
Email: JalkutK@adr.org

States: Alaska, California, Hawaii, Oregon,
Washington
Serena K. Lee, Esq.
Vice President
Phone: 415.671.4053
Email: LeeS@adr.org

States: Indiana, Kentucky, North Carolina, Ohio, 
South Carolina, Tennessee, West Virginia
Michelle M. Skipper
Vice President
Phone: 704.643.8605
Email: SkipperM@adr.org

States: Florida 
Rebecca Storrow, Ph.D.
Vice President
Phone: 954.372.4341
Email: StorrowR@adr.org

States: Arizona, Colorado, Kansas, Idaho, 
Montana, Nebraska, Nevada, New Mexico, 
Utah, Wyoming
Lance K. Tanaka
Vice President
Phone: 303.831.0824
Email: TanakaL@adr.org

States: Arkansas, Illinois, Iowa, Michigan,
Minnesota, Missouri, North Dakota,
South Dakota, Wisconsin 
A. Kelly Turner, Esq.
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Important Notice

These rules and any amendment of them shall apply in the form in effect at the 
time the administrative filing requirements are met for a demand for arbitration 
or submission agreement received by the AAA®. To ensure that you have the 
most current information, see our web site at www.adr.org.

Introduction

Each year, many millions of business transactions take place. Occasionally,  
disagreements develop over these business transactions. Many of these disputes 
are resolved by arbitration, the voluntary submission of a dispute to an impartial 
person or persons for final and binding determination. Arbitration has proven to be  
an effective way to resolve these disputes privately, promptly, and economically.

The American Arbitration Association® (AAA), a not-for-profit, public service  
organization, offers a broad range of dispute resolution services to business  
executives, attorneys, individuals, trade associations, unions, management,  
consumers, families, communities, and all levels of government. Services are 
available through AAA headquarters in New York and through offices located in 
major cities throughout the United States. Hearings may be held at locations  
convenient for the parties and are not limited to cities with AAA offices. In  
addition, the AAA serves as a center for education and training, issues  
specialized publications, and conducts research on various forms of alternative 
dispute resolution.

Commercial Arbitration Rules
and Mediation Procedures
(Including Procedures for Large, Complex Commercial Disputes)
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Standard Arbitration Clause

The parties can provide for arbitration of future disputes by inserting the 
following clause into their contracts:

Any controversy or claim arising out of or relating to this contract, or the 
breach thereof, shall be settled by arbitration administered by the 
American Arbitration Association under its Commercial Arbitration Rules, 
and judgment on the award rendered by the arbitrator(s) may be entered 
in any court having jurisdiction thereof.

Arbitration of existing disputes may be accomplished by use of the following:

We, the undersigned parties, hereby agree to submit to arbitration 
administered by the American Arbitration Association under its  
Commercial Arbitration Rules the following Controversy: (describe briefly). 
We further agree that the above controversy be submitted to (one) (three) 
arbitrator(s). We further agree that we will faithfully observe this  
agreement and the rules, that we will abide by and perform any award 
rendered by the arbitrator(s), and that a judgment of any court having 
jurisdiction may be entered on the award.

The services of the AAA are generally concluded with the transmittal of the 
award. Although there is voluntary compliance with the majority of awards,  
judgment on the award can be entered in a court having appropriate jurisdiction 
if necessary.

Administrative Fees

The AAA charges a filing fee based on the amount of the claim or counterclaim. 
This fee information, which is included with these rules, allows the parties to 
exercise control over their administrative fees. The fees cover AAA administrative 
services; they do not cover arbitrator compensation or expenses, if any, reporting  
services, or any post-award charges incurred by the parties in enforcing the award.

Mediation

Subject to the right of any party to opt out, in cases where a claim or 
counterclaim exceeds $75,000, the rules provide that the parties shall mediate 
their dispute upon the administration of the arbitration or at any time when the 
arbitration is pending. In mediation, the neutral mediator assists the parties in 
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reaching a settlement but does not have the authority to make a binding 
decision or award. Mediation is administered by the AAA in accordance with its  
Commercial Mediation Procedures. There is no additional filing fee where parties 
to a pending arbitration attempt to mediate their dispute under the AAA’s auspices.

Although these rules include a mediation procedure that will apply to many 
cases, parties may still want to incorporate mediation into their contractual dispute  
settlement process. Parties can do so by inserting the following mediation clause 
into their contract in conjunction with a standard arbitration provision:

If a dispute arises out of or relates to this contract, or the breach thereof,  
and if the dispute cannot be settled through negotiation, the parties 
agree first to try in good faith to settle the dispute by mediation  
administered by the American Arbitration Association under its  
Commercial Mediation Procedures before resorting to arbitration,  
litigation, or some other dispute resolution procedure.

If the parties want to use a mediator to resolve an existing dispute, they can en-
ter into the following submission agreement:

The parties hereby submit the following dispute to mediation  
administered by the American Arbitration Association under its  
Commercial Mediation Procedures. (The clause may also provide for the 
qualifications of the mediator(s), method of payment, locale of meetings, 
and any other item of concern to the parties.)

Large, Complex Cases

Unless the parties agree otherwise, the procedures for Large, Complex 
Commercial Disputes, which appear in this pamphlet, will be applied to all cases 
administered by the AAA under the Commercial Arbitration Rules in which the 
disclosed claim or counterclaim of any party is at least $500,000 exclusive of 
claimed interest, arbitration fees and costs. The key features of these procedures 
include:

>> A highly qualified, trained Roster of Neutrals;

>> A mandatory preliminary hearing with the arbitrators, which may be conducted by 
teleconference;

>> Broad arbitrator authority to order and control the exchange of information, 
including depositions;

>> A presumption that hearings will proceed on a consecutive or block basis.

Exhibit A
10

Case 2:17-cv-04012-GW-JEM   Document 39-3   Filed 08/03/17   Page 11 of 48   Page ID #:795

Case 2:17-cv-04012-GW-JEM   Document 62-4   Filed 10/09/17   Page 11 of 48   Page ID
 #:1564



RULES AND MEDIATION PROCEDURES American Arbitration Association10

Commercial Arbitration Rules

R-1. Agreement of Parties*

(a)	 The parties shall be deemed to have made these rules a part of their arbitration 
agreement whenever they have provided for arbitration by the American  
Arbitration Association (hereinafter AAA) under its Commercial Arbitration Rules 
or for arbitration by the AAA of a domestic commercial dispute without specifying 
particular rules. These rules and any amendment of them shall apply in the form  
in effect at the time the administrative requirements are met for a Demand for  
Arbitration or Submission Agreement received by the AAA. Any disputes  
regarding which AAA rules shall apply shall be decided by the AAA. The parties, 
by written agreement, may vary the procedures set forth in these rules. After 
appointment of the arbitrator, such modifications may be made only with the 
consent of the arbitrator.

(b)	 Unless the parties or the AAA determines otherwise, the Expedited Procedures 
shall apply in any case in which no disclosed claim or counterclaim exceeds 
$75,000, exclusive of interest, attorneys’ fees, and arbitration fees and costs.  
Parties may also agree to use these procedures in larger cases. Unless the parties 
agree otherwise, these procedures will not apply in cases involving more than two 
parties. The Expedited Procedures shall be applied as described in Sections E-1 
through E-10 of these rules, in addition to any other portion of these rules that is 
not in conflict with the Expedited Procedures.

(c)	 Unless the parties agree otherwise, the Procedures for Large, Complex  
Commercial Disputes shall apply to all cases in which the disclosed claim or  
counterclaim of any party is at least $500,000 or more, exclusive of claimed  
interest, attorneys’ fees, arbitration fees and costs. Parties may also agree to use 
the procedures in cases involving claims or counterclaims under $500,000, or in 
nonmonetary cases. The Procedures for Large, Complex Commercial Disputes 
shall be applied as described in Sections L-1 through L-3 of these rules, in  
addition to any other portion of these rules that is not in conflict with the  
Procedures for Large, Complex Commercial Disputes.

(d)	 	Parties may, by agreement, apply the Expedited Procedures, the Procedures for 
Large, Complex Commercial Disputes, or the Procedures for the Resolution of 
Disputes through Document Submission (Rule E-6) to any dispute.

(e)	 All other cases shall be administered in accordance with Sections R-1 through R-58 
of these rules.

*	 A dispute arising out of an employer-promulgated plan will be administered under the AAA’s Employment  
	 Arbitration Rules and Mediation Procedures. A dispute arising out of a consumer arbitration agreement will be  
	 administered under the AAA’s Consumer Arbitration Rules.
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R-2. AAA and Delegation of Duties

When parties agree to arbitrate under these rules, or when they provide for 
arbitration by the AAA and an arbitration is initiated under these rules, they 
thereby authorize the AAA to administer the arbitration. The authority and duties 
of the AAA are prescribed in the agreement of the parties and in these rules, and 
may be carried out through such of the AAA’s representatives as it may direct. The 
AAA may, in its discretion, assign the administration of an arbitration to any of its 
offices. Arbitrations administered under these rules shall only be administered by 
the AAA or by an individual or organization authorized by the AAA to do so.

R-3. National Roster of Arbitrators

The AAA shall establish and maintain a National Roster of Arbitrators (“National 
Roster”) and shall appoint arbitrators as provided in these rules. The term  
“arbitrator” in these rules refers to the arbitration panel, constituted for a  
particular case, whether composed of one or more arbitrators, or to an individual 
arbitrator, as the context requires.

R-4. Filing Requirements

(a)	 Arbitration under an arbitration provision in a contract shall be initiated by the 
initiating party (“claimant”) filing with the AAA a Demand for Arbitration, the  
administrative filing fee, and a copy of the applicable arbitration agreement from 
the parties’ contract which provides for arbitration.

(b)	 Arbitration pursuant to a court order shall be initiated by the initiating party filing 
with the AAA a Demand for Arbitration, the administrative filing fee, and a copy of 
any applicable arbitration agreement from the parties’ contract which provides for 
arbitration.

i.	 The filing party shall include a copy of the court order.

ii.	 The filing fee must be paid before a matter is considered properly filed. If the 
court order directs that a specific party is responsible for the filing fee, it is 
the responsibility of the filing party to either make such payment to the AAA 
and seek reimbursement as directed in the court order or to make other such 
arrangements so that the filing fee is submitted to the AAA with the Demand.

iii.	 The party filing the Demand with the AAA is the claimant and the opposing 
party is the respondent regardless of which party initiated the court action. 
Parties may request that the arbitrator alter the order of proceedings if  
necessary pursuant to R-32.

(c)	 It is the responsibility of the filing party to ensure that any conditions precedent  
to the filing of a case are met prior to filing for an arbitration, as well as any time 
requirements associated with the filing. Any dispute regarding whether a condition  
precedent has been met may be raised to the arbitrator for determination.
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(d)	 Parties to any existing dispute who have not previously agreed to use these rules 
may commence an arbitration under these rules by filing a written submission 
agreement and the administrative filing fee. To the extent that the parties’  
submission agreement contains any variances from these rules, such variances 
should be clearly stated in the Submission Agreement.

(e)	 Information to be included with any arbitration filing includes:

i.	 the name of each party;

ii.	 the address for each party, including telephone and fax numbers and e-mail 
addresses;

iii.	 if applicable, the names, addresses, telephone and fax numbers, and e-mail 
addresses of any known representative for each party;

iv.	 a statement setting forth the nature of the claim including the relief sought 
and the amount involved; and

v.	 the locale requested if the arbitration agreement does not specify one.

(f)	 The initiating party may file or submit a dispute to the AAA in the following  
manner:

i.	 through AAA WebFile, located at www.adr.org; or

ii.	 by filing the complete Demand or Submission with any AAA office, regardless 
of the intended locale of hearing.

(g)	 The filing party shall simultaneously provide a copy of the Demand and any  
supporting documents to the opposing party.

(h)	 The AAA shall provide notice to the parties (or their representatives if so named) 
of the receipt of a Demand or Submission when the administrative filing  
requirements have been satisfied. The date on which the filing requirements are 
satisfied shall establish the date of filing the dispute for administration. However, 
all disputes in connection with the AAA’s determination of the date of filing may 
be decided by the arbitrator.

(i)	 If the filing does not satisfy the filing requirements set forth above, the AAA shall 
acknowledge to all named parties receipt of the incomplete filing and inform the 
parties of the filing deficiencies. If the deficiencies are not cured by the date  
specified by the AAA, the filing may be returned to the initiating party.

R-5. Answers and Counterclaims

(a)	 A respondent may file an answering statement with the AAA within 14 calendar 
days after notice of the filing of the Demand is sent by the AAA. The respondent 
shall, at the time of any such filing, send a copy of any answering statement to 
the claimant and to all other parties to the arbitration. If no answering statement 
is filed within the stated time, the respondent will be deemed to deny the claim. 
Failure to file an answering statement shall not operate to delay the arbitration.

Exhibit A
13

Case 2:17-cv-04012-GW-JEM   Document 39-3   Filed 08/03/17   Page 14 of 48   Page ID #:798

Case 2:17-cv-04012-GW-JEM   Document 62-4   Filed 10/09/17   Page 14 of 48   Page ID
 #:1567



COMMERCIAL RULESRules Amended and Effective October 1, 2013. Fee Schedule Amended and Effective July 1, 2016. 13

(b)	 A respondent may file a counterclaim at any time after notice of the filing of the 
Demand is sent by the AAA, subject to the limitations set forth in Rule R-6. The 
respondent shall send a copy of the counterclaim to the claimant and all other 
parties to the arbitration. If a counterclaim is asserted, it shall include a statement 
setting forth the nature of the counterclaim including the relief sought and the 
amount involved. The filing fee as specified in the applicable AAA Fee Schedule 
must be paid at the time of the filing of any counterclaim.

(c)	 If the respondent alleges that a different arbitration provision is controlling, the 
matter will be administered in accordance with the arbitration provision submitted 
by the initiating party subject to a final determination by the arbitrator.

(d)	 If the counterclaim does not meet the requirements for filing a claim and the 
deficiency is not cured by the date specified by the AAA, it may be returned to the 
filing party.

R-6. Changes of Claim

(a)	 A party may at any time prior to the close of the hearing or by the date  
established by the arbitrator increase or decrease the amount of its claim or  
counterclaim. Written notice of the change of claim amount must be provided to 
the AAA and all parties. If the change of claim amount results in an increase in  
administrative fee, the balance of the fee is due before the change of claim 
amount may be accepted by the arbitrator.

(b)	 Any new or different claim or counterclaim, as opposed to an increase or decrease 
in the amount of a pending claim or counterclaim, shall be made in writing and 
filed with the AAA, and a copy shall be provided to the other party, who shall have 
a period of 14 calendar days from the date of such transmittal within which to file 
an answer to the proposed change of claim or counterclaim with the AAA. After 
the arbitrator is appointed, however, no new or different claim may be submitted 
except with the arbitrator’s consent.

R-7. Jurisdiction

(a)	 The arbitrator shall have the power to rule on his or her own jurisdiction, including 
any objections with respect to the existence, scope, or validity of the arbitration 
agreement or to the arbitrability of any claim or counterclaim.

(b)	 The arbitrator shall have the power to determine the existence or validity of a  
contract of which an arbitration clause forms a part. Such an arbitration clause 
shall be treated as an agreement independent of the other terms of the contract. 
A decision by the arbitrator that the contract is null and void shall not for that 
reason alone render invalid the arbitration clause.

(c)	 A party must object to the jurisdiction of the arbitrator or to the arbitrability of a 
claim or counterclaim no later than the filing of the answering statement to the 
claim or counterclaim that gives rise to the objection. The arbitrator may rule on 
such objections as a preliminary matter or as part of the final award.
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R-8. Interpretation and Application of Rules

The arbitrator shall interpret and apply these rules insofar as they relate to the 
arbitrator’s powers and duties. When there is more than one arbitrator and a  
difference arises among them concerning the meaning or application of these 
rules, it shall be decided by a majority vote. If that is not possible, either an 
arbitrator or a party may refer the question to the AAA for final decision. All other 
rules shall be interpreted and applied by the AAA.

R-9. Mediation

In all cases where a claim or counterclaim exceeds $75,000, upon the AAA’s 
administration of the arbitration or at any time while the arbitration is pending, 
the parties shall mediate their dispute pursuant to the applicable provisions of 
the AAA’s Commercial Mediation Procedures, or as otherwise agreed by the 
parties. Absent an agreement of the parties to the contrary, the mediation shall 
take place concurrently with the arbitration and shall not serve to delay the 
arbitration proceedings. However, any party to an arbitration may unilaterally 
opt out of this rule upon notification to the AAA and the other parties to the 
arbitration. The parties shall confirm the completion of any mediation or any 
decision to opt out of this rule to the AAA. Unless agreed to by all parties and 
the mediator, the mediator shall not be appointed as an arbitrator to the case.

R-10. Administrative Conference

At the request of any party or upon the AAA’s own initiative, the AAA may 
conduct an administrative conference, in person or by telephone, with the parties 
and/or their representatives. The conference may address such issues as 
arbitrator selection, mediation of the dispute, potential exchange of information, 
a timetable for hearings, and any other administrative matters.

R-11. Fixing of Locale

The parties may mutually agree on the locale where the arbitration is to be held. 
Any disputes regarding the locale that are to be decided by the AAA must be 
submitted to the AAA and all other parties within 14 calendar days from the date 
of the AAA’s initiation of the case or the date established by the AAA. Disputes 
regarding locale shall be determined in the following manner:

(a)	 When the parties’ arbitration agreement is silent with respect to locale, and if the 
parties disagree as to the locale, the AAA may initially determine the place of  

Exhibit A
15

Case 2:17-cv-04012-GW-JEM   Document 39-3   Filed 08/03/17   Page 16 of 48   Page ID #:800

Case 2:17-cv-04012-GW-JEM   Document 62-4   Filed 10/09/17   Page 16 of 48   Page ID
 #:1569



COMMERCIAL RULESRules Amended and Effective October 1, 2013. Fee Schedule Amended and Effective July 1, 2016. 15

arbitration, subject to the power of the arbitrator after appointment, to make a 
final determination on the locale.

(b)	 When the parties’ arbitration agreement requires a specific locale, absent the 
parties’ agreement to change it, or a determination by the arbitrator upon  
appointment that applicable law requires a different locale, the locale shall be that 
specified in the arbitration agreement.

(c)	 If the reference to a locale in the arbitration agreement is ambiguous, and the  
parties are unable to agree to a specific locale, the AAA shall determine the  
locale, subject to the power of the arbitrator to finally determine the locale.

The arbitrator, at the arbitrator’s sole discretion, shall have the authority to  
conduct special hearings for document production purposes or otherwise at 
other locations if reasonably necessary and beneficial to the process.

R-12. Appointment from National Roster

If the parties have not appointed an arbitrator and have not provided any  
other method of appointment, the arbitrator shall be appointed in the following 
manner:

(a)	 The AAA shall send simultaneously to each party to the dispute an identical list 
of 10 (unless the AAA decides that a different number is appropriate) names of 
persons chosen from the National Roster. The parties are encouraged to agree to 
an arbitrator from the submitted list and to advise the AAA of their agreement.

(b)	 If the parties are unable to agree upon an arbitrator, each party to the dispute 
shall have 14 calendar days from the transmittal date in which to strike names 
objected to, number the remaining names in order of preference, and return the 
list to the AAA. The parties are not required to exchange selection lists. If a party 
does not return the list within the time specified, all persons named therein shall 
be deemed acceptable to that party. From among the persons who have been 
approved on both lists, and in accordance with the designated order of mutual 
preference, the AAA shall invite the acceptance of an arbitrator to serve. If the 
parties fail to agree on any of the persons named, or if acceptable arbitrators are 
unable to act, or if for any other reason the appointment cannot be made from 
the submitted lists, the AAA shall have the power to make the appointment  
from among other members of the National Roster without the submission of 
additional lists.

(c)	 Unless the parties agree otherwise, when there are two or more claimants or two 
or more respondents, the AAA may appoint all the arbitrators.
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R-13. Direct Appointment by a Party

(a)	 If the agreement of the parties names an arbitrator or specifies a method of  
appointing an arbitrator, that designation or method shall be followed. The notice 
of appointment, with the name and address of the arbitrator, shall be filed with the 
AAA by the appointing party. Upon the request of any appointing party, the AAA 
shall submit a list of members of the National Roster from which the party may, if it 
so desires, make the appointment.

(b)	 Where the parties have agreed that each party is to name one arbitrator, the  
arbitrators so named must meet the standards of Section R-18 with respect to  
impartiality and independence unless the parties have specifically agreed  
pursuant to Section R-18(b) that the party-appointed arbitrators are to be 
non-neutral and need not meet those standards.

(c)	 If the agreement specifies a period of time within which an arbitrator shall be  
appointed and any party fails to make the appointment within that period, the 
AAA shall make the appointment.

(d)	 If no period of time is specified in the agreement, the AAA shall notify the party  
to make the appointment. If within 14 calendar days after such notice has been 
sent, an arbitrator has not been appointed by a party, the AAA shall make the  
appointment.

R-14. Appointment of Chairperson by Party-Appointed Arbitrators or Parties

(a)	 If, pursuant to Section R-13, either the parties have directly appointed arbitrators, 
or the arbitrators have been appointed by the AAA, and the parties have  
authorized them to appoint a chairperson within a specified time and no  
appointment is made within that time or any agreed extension, the AAA may 
appoint the chairperson.

(b)	 If no period of time is specified for appointment of the chairperson, and the 
party-appointed arbitrators or the parties do not make the appointment within 
14 calendar days from the date of the appointment of the last party-appointed 
arbitrator, the AAA may appoint the chairperson.

(c)	 If the parties have agreed that their party-appointed arbitrators shall appoint the 
chairperson from the National Roster, the AAA shall furnish to the party-appointed 
arbitrators, in the manner provided in Section R-12, a list selected from the  
National Roster, and the appointment of the chairperson shall be made as  
provided in that Section.
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R-15. Nationality of Arbitrator

Where the parties are nationals of different countries, the AAA, at the request of 
any party or on its own initiative, may appoint as arbitrator a national of a country 
other than that of any of the parties. The request must be made before the time 
set for the appointment of the arbitrator as agreed by the parties or set by these 
rules.

R-16. Number of Arbitrators

(a)	 If the arbitration agreement does not specify the number of arbitrators, the 
dispute shall be heard and determined by one arbitrator, unless the AAA, in its 
discretion, directs that three arbitrators be appointed. A party may request three 
arbitrators in the Demand or Answer, which request the AAA will consider in  
exercising its discretion regarding the number of arbitrators appointed to the 
dispute.

(b)	 Any request for a change in the number of arbitrators as a result of an increase or 
decrease in the amount of a claim or a new or different claim must be made to  
the AAA and other parties to the arbitration no later than seven calendar days 
after receipt of the R-6 required notice of change of claim amount. If the parties 
are unable to agree with respect to the request for a change in the number of  
arbitrators, the AAA shall make that determination.

R-17. Disclosure

(a)	 Any person appointed or to be appointed as an arbitrator, as well as the parties 
and their representatives, shall disclose to the AAA any circumstance likely to give 
rise to justifiable doubt as to the arbitrator’s impartiality or independence,  
including any bias or any financial or personal interest in the result of the arbitration  
or any past or present relationship with the parties or their representatives. Such 
obligation shall remain in effect throughout the arbitration. Failure on the part of a 
party or a representative to comply with the requirements of this rule may result in 
the waiver of the right to object to an arbitrator in accordance with Rule R-41.

(b)	 Upon receipt of such information from the arbitrator or another source, the AAA 
shall communicate the information to the parties and, if it deems it appropriate to 
do so, to the arbitrator and others.

(c)	 Disclosure of information pursuant to this Section R-17 is not an indication that the 
arbitrator considers that the disclosed circumstance is likely to affect impartiality 
or independence.
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R-18. Disqualification of Arbitrator

(a)	 Any arbitrator shall be impartial and independent and shall perform his or her 
duties with diligence and in good faith, and shall be subject to disqualification for:

i.	 partiality or lack of independence,

ii.	 inability or refusal to perform his or her duties with diligence and in good 
faith, and

iii.	 any grounds for disqualification provided by applicable law.

(b)	 The parties may agree in writing, however, that arbitrators directly appointed by a 
party pursuant to Section R-13 shall be non-neutral, in which case such arbitrators 
need not be impartial or independent and shall not be subject to disqualification 
for partiality or lack of independence.

(c)	 Upon objection of a party to the continued service of an arbitrator, or on its own 
initiative, the AAA shall determine whether the arbitrator should be disqualified 
under the grounds set out above, and shall inform the parties of its decision, 
which decision shall be conclusive.

R-19. Communication with Arbitrator

(a)	 No party and no one acting on behalf of any party shall communicate ex parte 
with an arbitrator or a candidate for arbitrator concerning the arbitration,  
except that a party, or someone acting on behalf of a party, may communicate  
ex parte with a candidate for direct appointment pursuant to R-13 in order to 
advise the candidate of the general nature of the controversy and of the  
anticipated proceedings and to discuss the candidate’s qualifications, availability, 
or independence in relation to the parties or to discuss the suitability of  
candidates for selection as a third arbitrator where the parties or party-designated 
arbitrators are to participate in that selection.

(b)	 Section R-19(a) does not apply to arbitrators directly appointed by the parties 
who, pursuant to Section R-18(b), the parties have agreed in writing are  
non-neutral. Where the parties have so agreed under Section R-18(b), the AAA 
shall as an administrative practice suggest to the parties that they agree further 
that Section R-19(a) should nonetheless apply prospectively.

(c)	 	In the course of administering an arbitration, the AAA may initiate  
communications with each party or anyone acting on behalf of the parties either 
jointly or individually.

(d)	 As set forth in R-43, unless otherwise instructed by the AAA or by the arbitrator, 
any documents submitted by any party or to the arbitrator shall simultaneously be 
provided to the other party or parties to the arbitration.
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R-20. Vacancies

(a)	 If for any reason an arbitrator is unable or unwilling to perform the duties of the 
office, the AAA may, on proof satisfactory to it, declare the office vacant. Vacancies 
shall be filled in accordance with the applicable provisions of these rules.

(b)	 In the event of a vacancy in a panel of neutral arbitrators after the hearings have 
commenced, the remaining arbitrator or arbitrators may continue with the hearing 
and determination of the controversy, unless the parties agree otherwise.

(c)	 In the event of the appointment of a substitute arbitrator, the panel of arbitrators 
shall determine in its sole discretion whether it is necessary to repeat all or part of 
any prior hearings.

R-21. Preliminary Hearing

(a)	 At the discretion of the arbitrator, and depending on the size and complexity of 
the arbitration, a preliminary hearing should be scheduled as soon as practicable 
after the arbitrator has been appointed. The parties should be invited to attend 
the preliminary hearing along with their representatives. The preliminary hearing 
may be conducted in person or by telephone.

(b)	 At the preliminary hearing, the parties and the arbitrator should be prepared 
to discuss and establish a procedure for the conduct of the arbitration that is 
appropriate to achieve a fair, efficient, and economical resolution of the dispute. 
Sections P-1 and P-2 of these rules address the issues to be considered at the 
preliminary hearing.

R-22. Pre-Hearing Exchange and Production of Information

(a)	 Authority of arbitrator. The arbitrator shall manage any necessary exchange of  
information among the parties with a view to achieving an efficient and  
economical resolution of the dispute, while at the same time promoting equality 
of treatment and safeguarding each party’s opportunity to fairly present its claims 
and defenses.

(b)	 Documents. The arbitrator may, on application of a party or on the arbitrator’s own 
initiative:

i.	 require the parties to exchange documents in their possession or custody on 
which they intend to rely;

ii.	 require the parties to update their exchanges of the documents on which they 
intend to rely as such documents become known to them;

iii.	 require the parties, in response to reasonable document requests, to make 
available to the other party documents, in the responding party’s possession 
or custody, not otherwise readily available to the party seeking the  
documents, reasonably believed by the party seeking the documents to exist 
and to be relevant and material to the outcome of disputed issues; and
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iv.	 require the parties, when documents to be exchanged or produced are  
maintained in electronic form, to make such documents available in the form 
most convenient and economical for the party in possession of such  
documents, unless the arbitrator determines that there is good cause for  
requiring the documents to be produced in a different form. The parties 
should attempt to agree in advance upon, and the arbitrator may determine, 
reasonable search parameters to balance the need for production of  
electronically stored documents relevant and material to the outcome of 
disputed issues against the cost of locating and producing them.

R-23. Enforcement Powers of the Arbitrator

The arbitrator shall have the authority to issue any orders necessary to enforce 
the provisions of rules R-21 and R-22 and to otherwise achieve a fair, efficient and 
economical resolution of the case, including, without limitation:

(a)	 conditioning any exchange or production of confidential documents and  
information, and the admission of confidential evidence at the hearing, on  
appropriate orders to preserve such confidentiality;

(b)	 imposing reasonable search parameters for electronic and other documents if the 
parties are unable to agree;

(c)	 allocating costs of producing documentation, including electronically stored 
documentation;

(d)	 in the case of willful non-compliance with any order issued by the arbitrator, 
drawing adverse inferences, excluding evidence and other submissions, and/or 
making special allocations of costs or an interim award of costs arising from such 
non-compliance; and

(e)	 	issuing any other enforcement orders which the arbitrator is empowered to issue 
under applicable law.

R-24. Date, Time, and Place of Hearing

The arbitrator shall set the date, time, and place for each hearing. The parties 
shall respond to requests for hearing dates in a timely manner, be cooperative in  
scheduling the earliest practicable date, and adhere to the established hearing 
schedule. The AAA shall send a notice of hearing to the parties at least 10 calendar  
days in advance of the hearing date, unless otherwise agreed by the parties.
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R-25. Attendance at Hearings

The arbitrator and the AAA shall maintain the privacy of the hearings unless the 
law provides to the contrary. Any person having a direct interest in the arbitration 
is entitled to attend hearings. The arbitrator shall otherwise have the power to 
require the exclusion of any witness, other than a party or other essential person, 
during the testimony of any other witness. It shall be discretionary with the 
arbitrator to determine the propriety of the attendance of any other person.

R-26. Representation

Any party may participate without representation (pro se), or by counsel or any 
other representative of the party’s choosing, unless such choice is prohibited by 
applicable law. A party intending to be so represented shall notify the other party 
and the AAA of the name, telephone number and address, and email address if 
available, of the representative at least seven calendar days prior to the date set 
for the hearing at which that person is first to appear. When such a representative 
initiates an arbitration or responds for a party, notice is deemed to have been 
given.

R-27. Oaths

Before proceeding with the first hearing, each arbitrator may take an oath of 
office and, if required by law, shall do so. The arbitrator may require witnesses to 
testify under oath administered by any duly qualified person and, if it is required 
by law or requested by any party, shall do so.

R-28. Stenographic Record

(a)	 Any party desiring a stenographic record shall make arrangements directly with 
a stenographer and shall notify the other parties of these arrangements at least 
three calendar days in advance of the hearing. The requesting party or parties 
shall pay the cost of the record.

(b)	 No other means of recording the proceedings will be permitted absent the  
agreement of the parties or per the direction of the arbitrator.

(c)	 If the transcript or any other recording is agreed by the parties or determined by 
the arbitrator to be the official record of the proceeding, it must be provided to 
the arbitrator and made available to the other parties for inspection, at a date, 
time, and place determined by the arbitrator.

(d)	 The arbitrator may resolve any disputes with regard to apportionment of the costs 
of the stenographic record or other recording.
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R-29. Interpreters

Any party wishing an interpreter shall make all arrangements directly with the 
interpreter and shall assume the costs of the service.

R-30. Postponements

The arbitrator may postpone any hearing upon agreement of the parties, upon 
request of a party for good cause shown, or upon the arbitrator’s own initiative.

R-31. Arbitration in the Absence of a Party or Representative

Unless the law provides to the contrary, the arbitration may proceed in the 
absence of any party or representative who, after due notice, fails to be present 
or fails to obtain a postponement. An award shall not be made solely on the 
default of a party. The arbitrator shall require the party who is present to submit 
such evidence as the arbitrator may require for the making of an award.

R-32. Conduct of Proceedings

(a)	 The claimant shall present evidence to support its claim. The respondent shall 
then present evidence to support its defense. Witnesses for each party shall also 
submit to questions from the arbitrator and the adverse party. The arbitrator has 
the discretion to vary this procedure, provided that the parties are treated with 
equality and that each party has the right to be heard and is given a fair  
opportunity to present its case.

(b)	 The arbitrator, exercising his or her discretion, shall conduct the proceedings with 
a view to expediting the resolution of the dispute and may direct the order of 
proof, bifurcate proceedings and direct the parties to focus their presentations on 
issues the decision of which could dispose of all or part of the case.

(c)	 When deemed appropriate, the arbitrator may also allow for the presentation of 
evidence by alternative means including video conferencing, internet  
communication, telephonic conferences and means other than an in-person 
presentation. Such alternative means must afford a full opportunity for all parties 
to present any evidence that the arbitrator deems material and relevant to the 
resolution of the dispute and, when involving witnesses, provide an opportunity 
for cross-examination.

(d)	 The parties may agree to waive oral hearings in any case and may also agree to 
utilize the Procedures for Resolution of Disputes Through Document Submission, 
found in Rule E-6.
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R-33. Dispositive Motions

The arbitrator may allow the filing of and make rulings upon a dispositive motion 
only if the arbitrator determines that the moving party has shown that the motion 
is likely to succeed and dispose of or narrow the issues in the case.

R-34. Evidence

(a)	 The parties may offer such evidence as is relevant and material to the dispute and 
shall produce such evidence as the arbitrator may deem necessary to an  
understanding and determination of the dispute. Conformity to legal rules of 
evidence shall not be necessary. All evidence shall be taken in the presence of all 
of the arbitrators and all of the parties, except where any of the parties is absent, 
in default, or has waived the right to be present.

(b)	 The arbitrator shall determine the admissibility, relevance, and materiality of the 
evidence offered and may exclude evidence deemed by the arbitrator to be 
cumulative or irrelevant.

(c)	 The arbitrator shall take into account applicable principles of legal privilege, such 
as those involving the confidentiality of communications between a lawyer and 
client.

(d)	 An arbitrator or other person authorized by law to subpoena witnesses or  
documents may do so upon the request of any party or independently.

R-35. Evidence by Written Statements and Post-Hearing Filing of Documents or 
Other Evidence

(a)	 	At a date agreed upon by the parties or ordered by the arbitrator, the parties shall 
give written notice for any witness or expert witness who has provided a written 
witness statement to appear in person at the arbitration hearing for examination. 
If such notice is given, and the witness fails to appear, the arbitrator may disregard 
the written witness statement and/or expert report of the witness or make such 
other order as the arbitrator may consider to be just and reasonable.

(b)	 If a witness whose testimony is represented by a party to be essential is unable or 
unwilling to testify at the hearing, either in person or through electronic or other 
means, either party may request that the arbitrator order the witness to appear 
in person for examination before the arbitrator at a time and location where the 
witness is willing and able to appear voluntarily or can legally be compelled to do 
so. Any such order may be conditioned upon payment by the requesting party of 
all reasonable costs associated with such examination.

(c)	 If the parties agree or the arbitrator directs that documents or other evidence be 
submitted to the arbitrator after the hearing, the documents or other evidence 
shall be filed with the AAA for transmission to the arbitrator. All parties shall be 
afforded an opportunity to examine and respond to such documents or other 
evidence.
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R-36. Inspection or Investigation

An arbitrator finding it necessary to make an inspection or investigation in 
connection with the arbitration shall direct the AAA to so advise the parties. The 
arbitrator shall set the date and time and the AAA shall notify the parties. Any 
party who so desires may be present at such an inspection or investigation. In the 
event that one or all parties are not present at the inspection or investigation, the 
arbitrator shall make an oral or written report to the parties and afford them an 
opportunity to comment.

R-37. Interim Measures

(a)	 The arbitrator may take whatever interim measures he or she deems necessary, 
including injunctive relief and measures for the protection or conservation of 
property and disposition of perishable goods.

(b)	 Such interim measures may take the form of an interim award, and the arbitrator 
may require security for the costs of such measures.

(c)	 A request for interim measures addressed by a party to a judicial authority shall 
not be deemed incompatible with the agreement to arbitrate or a waiver of the 
right to arbitrate.

R-38. Emergency Measures of Protection

(a)	 Unless the parties agree otherwise, the provisions of this rule shall apply to  
arbitrations conducted under arbitration clauses or agreements entered on or 
after October 1, 2013.

(b)	 A party in need of emergency relief prior to the constitution of the panel shall  
notify the AAA and all other parties in writing of the nature of the relief sought 
and the reasons why such relief is required on an emergency basis. The application  
shall also set forth the reasons why the party is entitled to such relief. Such notice 
may be given by facsimile or e-mail or other reliable means, but must include a 
statement certifying that all other parties have been notified or an explanation of 
the steps taken in good faith to notify other parties.

(c)	 Within one business day of receipt of notice as provided in section (b), the AAA 
shall appoint a single emergency arbitrator designated to rule on emergency 
applications. The emergency arbitrator shall immediately disclose any  
circumstance likely, on the basis of the facts disclosed on the application, to affect 
such arbitrator’s impartiality or independence. Any challenge to the appointment 
of the emergency arbitrator must be made within one business day of the  
communication by the AAA to the parties of the appointment of the emergency 
arbitrator and the circumstances disclosed.
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(d)	 The emergency arbitrator shall as soon as possible, but in any event within two 
business days of appointment, establish a schedule for consideration of the  
application for emergency relief. Such a schedule shall provide a reasonable  
opportunity to all parties to be heard, but may provide for proceeding by  
telephone or video conference or on written submissions as alternatives to a 
formal hearing. The emergency arbitrator shall have the authority vested in the 
tribunal under Rule 7, including the authority to rule on her/his own jurisdiction, 
and shall resolve any disputes over the applicability of this Rule 38.

(e)	 If after consideration the emergency arbitrator is satisfied that the party seeking 
the emergency relief has shown that immediate and irreparable loss or damage 
shall result in the absence of emergency relief, and that such party is entitled to 
such relief, the emergency arbitrator may enter an interim order or award granting 
the relief and stating the reason therefore.

(f)	 Any application to modify an interim award of emergency relief must be based on 
changed circumstances and may be made to the emergency arbitrator until the 
panel is constituted; thereafter such a request shall be addressed to the panel. 
The emergency arbitrator shall have no further power to act after the panel is 
constituted unless the parties agree that the emergency arbitrator is named as a 
member of the panel.

(g)	 Any interim award of emergency relief may be conditioned on provision by the 
party seeking such relief for appropriate security.

(h)	 A request for interim measures addressed by a party to a judicial authority shall 
not be deemed incompatible with this rule, the agreement to arbitrate or a waiver 
of the right to arbitrate. If the AAA is directed by a judicial authority to nominate a 
special master to consider and report on an application for emergency relief, the 
AAA shall proceed as provided in this rule and the references to the emergency 
arbitrator shall be read to mean the special master, except that the special master 
shall issue a report rather than an interim award.

(i)	 The costs associated with applications for emergency relief shall initially be  
apportioned by the emergency arbitrator or special master, subject to the power 
of the tribunal to determine finally the apportionment of such costs.

R-39. Closing of Hearing

(a)	 The arbitrator shall specifically inquire of all parties whether they have any further 
proofs to offer or witnesses to be heard. Upon receiving negative replies or if  
satisfied that the record is complete, the arbitrator shall declare the hearing closed.

(b)	 If documents or responses are to be filed as provided in Rule R-35, or if briefs are 
to be filed, the hearing shall be declared closed as of the final date set by the  
arbitrator for the receipt of briefs. If no documents, responses, or briefs are to 
be filed, the arbitrator shall declare the hearings closed as of the date of the last 
hearing (including telephonic hearings). If the case was heard without any oral 
hearings, the arbitrator shall close the hearings upon the due date established for 
receipt of the final submission.
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(c)	 The time limit within which the arbitrator is required to make the award shall 
commence, in the absence of other agreements by the parties, upon the closing 
of the hearing. The AAA may extend the time limit for rendering of the award only 
in unusual and extreme circumstances.

R-40. Reopening of Hearing

The hearing may be reopened on the arbitrator’s initiative, or by the direction of 
the arbitrator upon application of a party, at any time before the award is made. If 
reopening the hearing would prevent the making of the award within the specific 
time agreed to by the parties in the arbitration agreement, the matter may not 
be reopened unless the parties agree to an extension of time. When no specific 
date is fixed by agreement of the parties , the arbitrator shall have 30 calendar 
days from the closing of the reopened hearing within which to make an award  
(14 calendar days if the case is governed by the Expedited Procedures).

R-41. Waiver of Rules

Any party who proceeds with the arbitration after knowledge that any provision 
or requirement of these rules has not been complied with and who fails to state 
an objection in writing shall be deemed to have waived the right to object.

R-42. Extensions of Time

The parties may modify any period of time by mutual agreement. The AAA or the 
arbitrator may for good cause extend any period of time established by these 
rules, except the time for making the award. The AAA shall notify the parties of 
any extension.

R-43. Serving of Notice and Communications

(a)	 Any papers, notices, or process necessary or proper for the initiation or  
continuation of an arbitration under these rules, for any court action in connection 
therewith, or for the entry of judgment on any award made under these rules may 
be served on a party by mail addressed to the party or its representative at the last 
known address or by personal service, in or outside the state where the arbitration 
is to be held, provided that reasonable opportunity to be heard with regard to the 
dispute is or has been granted to the party.

(b)	 The AAA, the arbitrator and the parties may also use overnight delivery or 
electronic facsimile transmission (fax), or electronic (e-mail) to give the notices 
required by these rules. Where all parties and the arbitrator agree, notices may be 
transmitted by e-mail or other methods of communication.
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(c)	 Unless otherwise instructed by the AAA or by the arbitrator, any documents 
submitted by any party to the AAA or to the arbitrator shall simultaneously be 
provided to the other party or parties to the arbitration.

(d)	 Unless otherwise instructed by the AAA or by the arbitrator, all written  
communications made by any party to the AAA or to the arbitrator shall  
simultaneously be provided to the other party or parties to the arbitration.

(e)	 Failure to provide the other party with copies of communications made to the 
AAA or to the arbitrator may prevent the AAA or the arbitrator from acting on any 
requests or objections contained therein.

(f)	 The AAA may direct that any oral or written communications that are sent by a 
party or their representative shall be sent in a particular manner. The failure of a 
party or their representative to do so may result in the AAA’s refusal to consider 
the issue raised in the communication.

R-44. Majority Decision

(a)	 When the panel consists of more than one arbitrator, unless required by law or by 
the arbitration agreement or section (b) of this rule, a majority of the arbitrators 
must make all decisions.

(b)	 Where there is a panel of three arbitrators, absent an objection of a party or  
another member of the panel, the chairperson of the panel is authorized to 
resolve any disputes related to the exchange of information or procedural matters 
without the need to consult the full panel.

R-45. Time of Award

The award shall be made promptly by the arbitrator and, unless otherwise agreed 
by the parties or specified by law, no later than 30 calendar days from the date of 
closing the hearing, or, if oral hearings have been waived, from the due date set 
for receipt of the parties’ final statements and proofs.

R-46. Form of Award

(a)	 Any award shall be in writing and signed by a majority of the arbitrators. It shall be 
executed in the form and manner required by law.

(b)	 The arbitrator need not render a reasoned award unless the parties request such 
an award in writing prior to appointment of the arbitrator or unless the arbitrator 
determines that a reasoned award is appropriate.
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R-47. Scope of Award

(a)	 The arbitrator may grant any remedy or relief that the arbitrator deems just and 
equitable and within the scope of the agreement of the parties, including, but not 
limited to, specific performance of a contract.

(b)	 In addition to a final award, the arbitrator may make other decisions, including  
interim, interlocutory, or partial rulings, orders, and awards. In any interim, 
interlocutory, or partial award, the arbitrator may assess and apportion the fees, 
expenses, and compensation related to such award as the arbitrator determines is 
appropriate.

(c)	 In the final award, the arbitrator shall assess the fees, expenses, and compensation 
provided in Sections R-53, R-54, and R-55. The arbitrator may apportion such fees, 
expenses, and compensation among the parties in such amounts as the arbitrator 
determines is appropriate.

(d)	 The award of the arbitrator(s) may include:

i.	 interest at such rate and from such date as the arbitrator(s) may deem  
appropriate; and

ii.	 an award of attorneys’ fees if all parties have requested such an award or it is 
authorized by law or their arbitration agreement.

R-48. Award Upon Settlement—Consent Award

(a)	 If the parties settle their dispute during the course of the arbitration and if the 
parties so request, the arbitrator may set forth the terms of the settlement in a 
“consent award.” A consent award must include an allocation of arbitration costs, 
including administrative fees and expenses as well as arbitrator fees and expenses.

(b)	 The consent award shall not be released to the parties until all administrative fees 
and all arbitrator compensation have been paid in full.

R-49. Delivery of Award to Parties

Parties shall accept as notice and delivery of the award the placing of the award or  
a true copy thereof in the mail addressed to the parties or their representatives 
at their last known addresses, personal or electronic service of the award, or the 
filing of the award in any other manner that is permitted by law.

R-50. Modification of Award

Within 20 calendar days after the transmittal of an award, any party, upon notice 
to the other parties, may request the arbitrator, through the AAA, to correct any 
clerical, typographical, or computational errors in the award. The arbitrator is not 
empowered to redetermine the merits of any claim already decided. The other 
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parties shall be given 10 calendar days to respond to the request. The arbitrator 
shall dispose of the request within 20 calendar days after transmittal by the AAA 
to the arbitrator of the request and any response thereto.

R-51. Release of Documents for Judicial Proceedings

The AAA shall, upon the written request of a party to the arbitration, furnish to 
the party, at its expense, copies or certified copies of any papers in the AAA’s 
possession that are not determined by the AAA to be privileged or confidential.

R-52. Applications to Court and Exclusion of Liability

(a)	 	No judicial proceeding by a party relating to the subject matter of the arbitration 
shall be deemed a waiver of the party’s right to arbitrate.

(b)	 Neither the AAA nor any arbitrator in a proceeding under these rules is a  
necessary or proper party in judicial proceedings relating to the arbitration.

(c)	 Parties to an arbitration under these rules shall be deemed to have consented that 
judgment upon the arbitration award may be entered in any federal or state court 
having jurisdiction thereof.

(d)	 Parties to an arbitration under these rules shall be deemed to have consented 
that neither the AAA nor any arbitrator shall be liable to any party in any action for 
damages or injunctive relief for any act or omission in connection with any  
arbitration under these rules.

(e)	 Parties to an arbitration under these rules may not call the arbitrator, the AAA, or 
AAA employees as a witness in litigation or any other proceeding relating to the 
arbitration. The arbitrator, the AAA and AAA employees are not competent to 
testify as witnesses in any such proceeding.

R-53. Administrative Fees

As a not-for-profit organization, the AAA shall prescribe administrative fees to 
compensate it for the cost of providing administrative services. The fees in effect 
when the fee or charge is incurred shall be applicable. The filing fee shall be 
advanced by the party or parties making a claim or counterclaim, subject to final 
apportionment by the arbitrator in the award. The AAA may, in the event of  
extreme hardship on the part of any party, defer or reduce the administrative fees.

R-54. Expenses

The expenses of witnesses for either side shall be paid by the party producing 
such witnesses. All other expenses of the arbitration, including required travel 
and other expenses of the arbitrator, AAA representatives, and any witness and 
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the cost of any proof produced at the direct request of the arbitrator, shall be 
borne equally by the parties, unless they agree otherwise or unless the arbitrator 
in the award assesses such expenses or any part thereof against any specified 
party or parties.

R-55. Neutral Arbitrator’s Compensation

(a)	 Arbitrators shall be compensated at a rate consistent with the arbitrator’s stated 
rate of compensation.

(b)	 If there is disagreement concerning the terms of compensation, an appropriate 
rate shall be established with the arbitrator by the AAA and confirmed to the 
parties.

(c)	 Any arrangement for the compensation of a neutral arbitrator shall be made 
through the AAA and not directly between the parties and the arbitrator.

R-56. Deposits

(a)	 The AAA may require the parties to deposit in advance of any hearings such sums 
of money as it deems necessary to cover the expense of the arbitration, including 
the arbitrator’s fee, if any, and shall render an accounting to the parties and return 
any unexpended balance at the conclusion of the case.

(b)	 Other than in cases where the arbitrator serves for a flat fee, deposit amounts 
requested will be based on estimates provided by the arbitrator. The arbitrator will 
determine the estimated amount of deposits using the information provided by 
the parties with respect to the complexity of each case.

(c)	 Upon the request of any party, the AAA shall request from the arbitrator an  
itemization or explanation for the arbitrator’s request for deposits.

R-57. Remedies for Nonpayment

If arbitrator compensation or administrative charges have not been paid in full, 
the AAA may so inform the parties in order that one of them may advance the 
required payment.

(a)	 Upon receipt of information from the AAA that payment for administrative 
charges or deposits for arbitrator compensation have not been paid in full, to  
the extent the law allows, a party may request that the arbitrator take specific  
measures relating to a party’s non-payment.

(b)	 Such measures may include, but are not limited to, limiting a party’s ability to 
assert or pursue their claim. In no event, however, shall a party be precluded from 
defending a claim or counterclaim.
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(c)	 The arbitrator must provide the party opposing a request for such measures with 
the opportunity to respond prior to making any ruling regarding the same.

(d)	 In the event that the arbitrator grants any request for relief which limits any party’s 
participation in the arbitration, the arbitrator shall require the party who is making 
a claim and who has made appropriate payments to submit such evidence as the 
arbitrator may require for the making of an award.

(e)	 Upon receipt of information from the AAA that full payments have not been 
received, the arbitrator, on the arbitrator’s own initiative or at the request of the 
AAA or a party, may order the suspension of the arbitration. If no arbitrator has yet 
been appointed, the AAA may suspend the proceedings.

(f)	 If the arbitration has been suspended by either the AAA or the arbitrator and the 
parties have failed to make the full deposits requested within the time provided 
after the suspension, the arbitrator, or the AAA if an arbitrator has not been  
appointed, may terminate the proceedings.

R-58. Sanctions

(a)	 The arbitrator may, upon a party’s request, order appropriate sanctions where a 
party fails to comply with its obligations under these rules or with an order of the 
arbitrator. In the event that the arbitrator enters a sanction that limits any party’s 
participation in the arbitration or results in an adverse determination of an issue 
or issues, the arbitrator shall explain that order in writing and shall require the 
submission of evidence and legal argument prior to making of an award. The 
arbitrator may not enter a default award as a sanction.

(b)	 The arbitrator must provide a party that is subject to a sanction request with the 
opportunity to respond prior to making any determination regarding the sanctions 
application.
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Preliminary Hearing Procedures

P-1. General

(a)	 In all but the simplest cases, holding a preliminary hearing as early in the process 
as possible will help the parties and the arbitrator organize the proceeding in a 
manner that will maximize efficiency and economy, and will provide each party a 
fair opportunity to present its case.

(b)	 Care must be taken to avoid importing procedures from court systems, as such 
procedures may not be appropriate to the conduct of arbitrations as an alternative 
form of dispute resolution that is designed to be simpler, less expensive and more 
expeditious.

P-2. Checklist

(a)	The following checklist suggests subjects that the parties and the arbitrator should 
address at the preliminary hearing, in addition to any others that the parties or  
the arbitrator believe to be appropriate to the particular case. The items to be  
addressed in a particular case will depend on the size, subject matter, and  
complexity of the dispute, and are subject to the discretion of the arbitrator:

(i)	 the possibility of other non-adjudicative methods of dispute resolution, 
including mediation pursuant to R-9;

(ii)	 whether all necessary or appropriate parties are included in the arbitration;

(iii)	 whether a party will seek a more detailed statement of claims, counterclaims 
or defenses;

(iv)	 whether there are any anticipated amendments to the parties’ claims,  
counterclaims, or defenses;

(v)	 which

(a)	arbitration rules;

(b)	procedural law; and

(c)	 substantive law govern the arbitration;

(vi)	 whether there are any threshold or dispositive issues that can efficiently be 
decided without considering the entire case, including without limitation,

(a)	any preconditions that must be satisfied before proceeding with the 
arbitration;

(b)	whether any claim or counterclaim falls outside the arbitrator’s jurisdiction 
or is otherwise not arbitrable;

(c)	consolidation of the claims or counterclaims with another arbitration; or

(d)	bifurcation of the proceeding.
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(vii)	 whether the parties will exchange documents, including electronically stored 
documents, on which they intend to rely in the arbitration, and/or make  
written requests for production of documents within defined parameters;

(viii)	 whether to establish any additional procedures to obtain information that is 
relevant and material to the outcome of disputed issues;

(ix)	 how costs of any searches for requested information or documents that 
would result in substantial costs should be borne;

(x)	 whether any measures are required to protect confidential information;

(xi)	 whether the parties intend to present evidence from expert witnesses, and 
if so, whether to establish a schedule for the parties to identify their experts 
and exchange expert reports;

(xii)	 whether, according to a schedule set by the arbitrator, the parties will

(a)	 identify all witnesses, the subject matter of their anticipated testimonies, 
exchange written witness statements, and determine whether written 
witness statements will replace direct testimony at the hearing;

(b)	exchange and pre-mark documents that each party intends to submit; 
and

(c)	exchange pre-hearing submissions, including exhibits;

(xiii)	 the date, time and place of the arbitration hearing;

(xiv)	 whether, at the arbitration hearing,

(a)	testimony may be presented in person, in writing, by videoconference, via 
the internet, telephonically, or by other reasonable means;

(b)	there will be a stenographic transcript or other record of the proceeding 
and, if so, who will make arrangements to provide it;

(xv)	 whether any procedure needs to be established for the issuance of subpoenas;

(xvi)	 the identification of any ongoing, related litigation or arbitration;

(xvii)	whether post-hearing submissions will be filed;

(xviii)	the form of the arbitration award; and

(xix)	 any other matter the arbitrator considers appropriate or a party wishes  
to raise.

(b)	The arbitrator shall issue a written order memorializing decisions made and  
agreements reached during or following the preliminary hearing.
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Expedited Procedures

E-1. Limitation on Extensions

Except in extraordinary circumstances, the AAA or the arbitrator may grant a 
party no more than one seven-day extension of time to respond to the Demand 
for Arbitration or counterclaim as provided in Section R-5.

E-2. Changes of Claim or Counterclaim

A claim or counterclaim may be increased in amount, or a new or different claim 
or counterclaim added, upon the agreement of the other party, or the consent 
of the arbitrator. After the arbitrator is appointed, however, no new or different 
claim or counterclaim may be submitted except with the arbitrator’s consent. If an 
increased claim or counterclaim exceeds $75,000, the case will be administered 
under the regular procedures unless all parties and the arbitrator agree that the 
case may continue to be processed under the Expedited Procedures.

E-3. Serving of Notices

In addition to notice provided by Section R-43, the parties shall also accept  
notice by telephone. Telephonic notices by the AAA shall subsequently be  
confirmed in writing to the parties. Should there be a failure to confirm in writing 
any such oral notice, the proceeding shall nevertheless be valid if notice has, in 
fact, been given by telephone.

E-4. Appointment and Qualifications of Arbitrator

(a)	 The AAA shall simultaneously submit to each party an identical list of five  
proposed arbitrators drawn from its National Roster from which one arbitrator 
shall be appointed.

(b)	 The parties are encouraged to agree to an arbitrator from this list and to advise 
the AAA of their agreement. If the parties are unable to agree upon an arbitrator,  
each party may strike two names from the list and return it to the AAA within 
seven days from the date of the AAA’s mailing to the parties. If for any reason the 
appointment of an arbitrator cannot be made from the list, the AAA may make  
the appointment from other members of the panel without the submission of 
additional lists.

(c)	 The parties will be given notice by the AAA of the appointment of the arbitrator, 
who shall be subject to disqualification for the reasons specified in Section R-18. 
The parties shall notify the AAA within seven calendar days of any objection to the 
arbitrator appointed. Any such objection shall be for cause and shall be confirmed 
in writing to the AAA with a copy to the other party or parties.

Exhibit A
35

Case 2:17-cv-04012-GW-JEM   Document 39-3   Filed 08/03/17   Page 36 of 48   Page ID #:820

Case 2:17-cv-04012-GW-JEM   Document 62-4   Filed 10/09/17   Page 36 of 48   Page ID
 #:1589



COMMERCIAL RULESRules Amended and Effective October 1, 2013. Fee Schedule Amended and Effective July 1, 2016. 35

E-5. Exchange of Exhibits

At least two business days prior to the hearing, the parties shall exchange copies 
of all exhibits they intend to submit at the hearing. The arbitrator shall resolve 
disputes concerning the exchange of exhibits.

E-6. Proceedings on Documents and Procedures for the Resolution of Disputes 
Through Document Submission

Where no party’s claim exceeds $25,000, exclusive of interest, attorneys’ fees and 
arbitration costs, and other cases in which the parties agree, the dispute shall be 
resolved by submission of documents, unless any party requests an oral hearing, 
or the arbitrator determines that an oral hearing is necessary. Where cases are 
resolved by submission of documents, the following procedures may be utilized 
at the agreement of the parties or the discretion of the arbitrator:

(a)	 Within 14 calendar days of confirmation of the arbitrator’s appointment, the 
arbitrator may convene a preliminary management hearing, via conference call, 
video conference, or internet, to establish a fair and equitable procedure for the 
submission of documents, and, if the arbitrator deems appropriate, a schedule for 
one or more telephonic or electronic conferences.

(b)	 The arbitrator has the discretion to remove the case from the documents-only  
process if the arbitrator determines that an in-person hearing is necessary.

(c)	 If the parties agree to in-person hearings after a previous agreement to proceed 
under this rule, the arbitrator shall conduct such hearings. If a party seeks to have 
in-person hearings after agreeing to this rule, but there is not agreement among 
the parties to proceed with in-person hearings, the arbitrator shall resolve the 
issue after the parties have been given the opportunity to provide their respective 
positions on the issue.

(d)	 The arbitrator shall establish the date for either written submissions or a final  
telephonic or electronic conference. Such date shall operate to close the hearing 
and the time for the rendering of the award shall commence.

(e)	 Unless the parties have agreed to a form of award other than that set forth in 
rule R-46, when the parties have agreed to resolve their dispute by this rule, the 
arbitrator shall render the award within 14 calendar days from the date the hearing 
is closed.

(f)	 If the parties agree to a form of award other than that described in rule R-46, the 
arbitrator shall have 30 calendar days from the date the hearing is declared closed 
in which to render the award.

(g)	 The award is subject to all other provisions of the Regular Track of these rules 
which pertain to awards.
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E-7. Date, Time, and Place of Hearing

In cases in which a hearing is to be held, the arbitrator shall set the date, time, 
and place of the hearing, to be scheduled to take place within 30 calendar days 
of confirmation of the arbitrator’s appointment. The AAA will notify the parties in 
advance of the hearing date.

E-8. The Hearing

(a)	 Generally, the hearing shall not exceed one day. Each party shall have equal  
opportunity to submit its proofs and complete its case. The arbitrator shall  
determine the order of the hearing, and may require further submission of  
documents within two business days after the hearing. For good cause shown, the 
arbitrator may schedule additional hearings within seven business days after the 
initial day of hearings.

(b)	 Generally, there will be no stenographic record. Any party desiring a stenographic 
record may arrange for one pursuant to the provisions of Section R-28.

E-9. Time of Award

Unless otherwise agreed by the parties, the award shall be rendered not  
later than 14 calendar days from the date of the closing of the hearing or, if oral 
hearings have been waived, from the due date established for the receipt of the 
parties’ final statements and proofs.

E-10. Arbitrator’s Compensation

Arbitrators will receive compensation at a rate to be suggested by the AAA 
regional office.
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Procedures for Large, Complex Commercial Disputes

L-1. Administrative Conference

Prior to the dissemination of a list of potential arbitrators, the AAA shall, unless 
the parties agree otherwise, conduct an administrative conference with the 
parties and/or their attorneys or other representatives by conference call. The 
conference will take place within 14 calendar days after the commencement of 
the arbitration. In the event the parties are unable to agree on a mutually  
acceptable time for the conference, the AAA may contact the parties individually 
to discuss the issues contemplated herein. Such administrative conference shall 
be conducted for the following purposes and for such additional purposes as the 
parties or the AAA may deem appropriate:

(a)	 to obtain additional information about the nature and magnitude of the dispute 
and the anticipated length of hearing and scheduling;

(b)	 to discuss the views of the parties about the technical and other qualifications of 
the arbitrators;

(c)	 to obtain conflicts statements from the parties; and

(d)	 to consider, with the parties, whether mediation or other non-adjudicative  
methods of dispute resolution might be appropriate.

L-2. Arbitrators

(a)	 Large, complex commercial cases shall be heard and determined by either one  
or three arbitrators, as may be agreed upon by the parties. With the exception  
in paragraph (b) below, if the parties are unable to agree upon the number of  
arbitrators and a claim or counterclaim involves at least $1,000,000, then three  
arbitrator(s) shall hear and determine the case. If the parties are unable to 
agree on the number of arbitrators and each claim and counterclaim is less than 
$1,000,000, then one arbitrator shall hear and determine the case.

(b)	 In cases involving the financial hardship of a party or other circumstance, the AAA 
at its discretion may require that only one arbitrator hear and determine the case, 
irrespective of the size of the claim involved in the dispute.

(c)	 The AAA shall appoint arbitrator(s) as agreed by the parties. If they are unable to 
agree on a method of appointment, the AAA shall appoint arbitrators from the 
Large, Complex Commercial Case Panel, in the manner provided in the regular 
Commercial Arbitration Rules. Absent agreement of the parties, the arbitrator(s) 
shall not have served as the mediator in the mediation phase of the instant  
proceeding.
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L-3. Management of Proceedings

(a)	 	The arbitrator shall take such steps as deemed necessary or desirable to avoid  
delay and to achieve a fair, speedy and cost-effective resolution of a Large,  
Complex Commercial Dispute.

(b)	 	As promptly as practicable after the selection of the arbitrator(s), a preliminary 
hearing shall be scheduled in accordance with sections P-1 and P-2 of these rules.

(c)	 The parties shall exchange copies of all exhibits they intend to submit at the  
hearing at least 10 calendar days prior to the hearing unless the arbitrator(s)  
determines otherwise.

(d)	 	The parties and the arbitrator(s) shall address issues pertaining to the pre-hearing 
exchange and production of information in accordance with rule R-22 of the AAA 
Commercial Rules, and the arbitrator’s determinations on such issues shall be 
included within the Scheduling and Procedure Order.

(e)	 	The arbitrator, or any single member of the arbitration tribunal, shall be authorized 
to resolve any disputes concerning the pre-hearing exchange and production of 
documents and information by any reasonable means within his discretion,  
including, without limitation, the issuance of orders set forth in rules R-22 and R-23 
of the AAA Commercial Rules.

(f)	 In exceptional cases, at the discretion of the arbitrator, upon good cause shown 
and consistent with the expedited nature of arbitration, the arbitrator may order 
depositions to obtain the testimony of a person who may possess information  
determined by the arbitrator to be relevant and material to the outcome of the 
case. The arbitrator may allocate the cost of taking such a deposition.

(g)	 Generally, hearings will be scheduled on consecutive days or in blocks of  
consecutive days in order to maximize efficiency and minimize costs.

Administrative Fee Schedules (Standard and Flexible Fees)

FOR THE CURRENT ADMINISTRATIVE FEE SCHEDULE, PLEASE VISIT 
www.adr.org/feeschedule.
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Commercial Mediation Procedures

M-1. Agreement of Parties

Whenever, by stipulation or in their contract, the parties have provided for  
mediation or conciliation of existing or future disputes under the auspices of the 
American Arbitration Association or under these procedures, the parties and 
their representatives, unless agreed otherwise in writing, shall be deemed to 
have made these procedural guidelines, as amended and in effect as of the date 
of filing of a request for mediation, a part of their agreement and designate the 
AAA as the administrator of their mediation.

The parties by mutual agreement may vary any part of these procedures  
including, but not limited to, agreeing to conduct the mediation via telephone or 
other electronic or technical means.

M-2. Initiation of Mediation

Any party or parties to a dispute may initiate mediation under the AAA’s auspices 
by making a request for mediation to any of the AAA’s regional offices or case 
management centers via telephone, email, regular mail or fax. Requests for  
mediation may also be filed online via WebFile at www.adr.org.

The party initiating the mediation shall simultaneously notify the other party or 
parties of the request. The initiating party shall provide the following information 
to the AAA and the other party or parties as applicable:

(i)	 A copy of the mediation provision of the parties’ contract or the parties’  
stipulation to mediate.

(ii)	 The names, regular mail addresses, email addresses, and telephone numbers 
of all parties to the dispute and representatives, if any, in the mediation.

(iii)	A brief statement of the nature of the dispute and the relief requested.

(iv)	Any specific qualifications the mediator should possess.

M-3. Representation

Subject to any applicable law, any party may be represented by persons of the 
party’s choice. The names and addresses of such persons shall be communicated 
in writing to all parties and to the AAA.
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M-4. Appointment of the Mediator

If the parties have not agreed to the appointment of a mediator and have not 
provided any other method of appointment, the mediator shall be appointed in 
the following manner:

(i)	 Upon receipt of a request for mediation, the AAA will send to each party a list 
of mediators from the AAA’s Panel of Mediators. The parties are encouraged 
to agree to a mediator from the submitted list and to advise the AAA of their 
agreement.

(ii)	 If the parties are unable to agree upon a mediator, each party shall strike  
unacceptable names from the list, number the remaining names in order of 
preference, and return the list to the AAA. If a party does not return the list 
within the time specified, all mediators on the list shall be deemed  
acceptable. From among the mediators who have been mutually approved  
by the parties, and in accordance with the designated order of mutual  
preference, the AAA shall invite a mediator to serve.

(iii)	 If the parties fail to agree on any of the mediators listed, or if acceptable 
mediators are unable to serve, or if for any other reason the appointment 
cannot be made from the submitted list, the AAA shall have the authority to 
make the appointment from among other members of the Panel of Mediators 
without the submission of additional lists.

M-5. Mediator’s Impartiality and Duty to Disclose

AAA mediators are required to abide by the Model Standards of Conduct for 
Mediators in effect at the time a mediator is appointed to a case. Where there 
is a conflict between the Model Standards and any provision of these Mediation 
Procedures, these Mediation Procedures shall govern. The Standards require  
mediators to (i) decline a mediation if the mediator cannot conduct it in an 
impartial manner, and (ii) disclose, as soon as practicable, all actual and potential 
conflicts of interest that are reasonably known to the mediator and could  
reasonably be seen as raising a question about the mediator’s impartiality.

Prior to accepting an appointment, AAA mediators are required to make a  
reasonable inquiry to determine whether there are any facts that a reasonable  
individual would consider likely to create a potential or actual conflict of interest 
for the mediator. AAA mediators are required to disclose any circumstance likely 
to create a presumption of bias or prevent a resolution of the parties’ dispute 
within the time-frame desired by the parties. Upon receipt of such disclosures, 
the AAA shall immediately communicate the disclosures to the parties for their 
comments.
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The parties may, upon receiving disclosure of actual or potential conflicts of 
interest of the mediator, waive such conflicts and proceed with the mediation. 
In the event that a party disagrees as to whether the mediator shall serve, or in 
the event that the mediator’s conflict of interest might reasonably be viewed as 
undermining the integrity of the mediation, the mediator shall be replaced.

M-6. Vacancies

If any mediator shall become unwilling or unable to serve, the AAA will appoint 
another mediator, unless the parties agree otherwise, in accordance with section 
M-4.

M-7. Duties and Responsibilities of the Mediator

(i)	 The mediator shall conduct the mediation based on the principle of party 
self-determination. Self-determination is the act of coming to a voluntary, 
uncoerced decision in which each party makes free and informed choices as 
to process and outcome.

(ii)	 The mediator is authorized to conduct separate or ex parte meetings and 
other communications with the parties and/or their representatives, before, 
during, and after any scheduled mediation conference. Such communications 
may be conducted via telephone, in writing, via email, online, in person or 
otherwise.

(iii)	The parties are encouraged to exchange all documents pertinent to the relief 
requested. The mediator may request the exchange of memoranda on issues, 
including the underlying interests and the history of the parties’ negotiations. 
Information that a party wishes to keep confidential may be sent to the  
mediator, as necessary, in a separate communication with the mediator.

(iv)	The mediator does not have the authority to impose a settlement on the 
parties but will attempt to help them reach a satisfactory resolution of their 
dispute. Subject to the discretion of the mediator, the mediator may make 
oral or written recommendations for settlement to a party privately or, if the 
parties agree, to all parties jointly.

(v)	 In the event a complete settlement of all or some issues in dispute is not 
achieved within the scheduled mediation session(s), the mediator may  
continue to communicate with the parties, for a period of time, in an ongoing 
effort to facilitate a complete settlement.

(vi)	The mediator is not a legal representative of any party and has no fiduciary 
duty to any party.
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M-8. Responsibilities of the Parties

The parties shall ensure that appropriate representatives of each party, having 
authority to consummate a settlement, attend the mediation conference.

Prior to and during the scheduled mediation conference session(s) the parties 
and their representatives shall, as appropriate to each party’s circumstances, 
exercise their best efforts to prepare for and engage in a meaningful and 
productive mediation.

M-9. Privacy

Mediation sessions and related mediation communications are private 
proceedings. The parties and their representatives may attend mediation 
sessions. Other persons may attend only with the permission of the parties and 
with the consent of the mediator.

M-10. Confidentiality

Subject to applicable law or the parties’ agreement, confidential information 
disclosed to a mediator by the parties or by other participants (witnesses) in the 
course of the mediation shall not be divulged by the mediator. The mediator 
shall maintain the confidentiality of all information obtained in the mediation, 
and all records, reports, or other documents received by a mediator while serving 
in that capacity shall be confidential.

The mediator shall not be compelled to divulge such records or to testify in 
regard to the mediation in any adversary proceeding or judicial forum.

The parties shall maintain the confidentiality of the mediation and shall not rely 
on, or introduce as evidence in any arbitral, judicial, or other proceeding the 
following, unless agreed to by the parties or required by applicable law:

(i)	 Views expressed or suggestions made by a party or other participant with 
respect to a possible settlement of the dispute;

(ii)	 Admissions made by a party or other participant in the course of the  
mediation proceedings;

(iii)	Proposals made or views expressed by the mediator; or

(iv)	The fact that a party had or had not indicated willingness to accept a proposal 
for settlement made by the mediator.
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M-11. No Stenographic Record

There shall be no stenographic record of the mediation process.

M-12. Termination of Mediation

The mediation shall be terminated:

(i)	 By the execution of a settlement agreement by the parties; or

(ii)	 By a written or verbal declaration of the mediator to the effect that further  
efforts at mediation would not contribute to a resolution of the parties’  
dispute; or

(iii)	By a written or verbal declaration of all parties to the effect that the mediation 
proceedings are terminated; or

(iv)	When there has been no communication between the mediator and any party 
or party’s representative for 21 days following the conclusion of the mediation 
conference.

M-13. Exclusion of Liability

Neither the AAA nor any mediator is a necessary party in judicial proceedings  
relating to the mediation. Neither the AAA nor any mediator shall be liable to 
any party for any error, act or omission in connection with any mediation  
conducted under these procedures.

M-14. Interpretation and Application of Procedures

The mediator shall interpret and apply these procedures insofar as they relate  
to the mediator’s duties and responsibilities. All other procedures shall be  
interpreted and applied by the AAA.

M-15. Deposits

Unless otherwise directed by the mediator, the AAA will require the parties to 
deposit in advance of the mediation conference such sums of money as it, in 
consultation with the mediator, deems necessary to cover the costs and expenses 
of the mediation and shall render an accounting to the parties and return any 
unexpended balance at the conclusion of the mediation.
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M-16. Expenses

All expenses of the mediation, including required traveling and other expenses  
or charges of the mediator, shall be borne equally by the parties unless they 
agree otherwise. The expenses of participants for either side shall be paid by the 
party requesting the attendance of such participants.

M-17. Cost of the Mediation

FOR THE CURRENT ADMINISTRATIVE FEE SCHEDULE, PLEASE VISIT 
www.adr.org/feeschedule.
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[PROPOSED] ORDER GRANTING DEFENDANTS’ MOTION TO COMPEL ARBITRATION 
OR, IN THE ALTERNATIVE, TO STAY, DISMISS OR TRANSFER VENUE 

 

Lawrence B. Steinberg (State Bar No. 101966) 
   LSteinberg@buchalter.com  
BUCHALTER, A Professional Corporation 
1000 Wilshire Boulevard, Suite 1500 
Los Angeles, CA  90017-2457 
Telephone: (213) 891-0700 
Facsimile: (213) 896-0400 
 
Pressly M. Millen (admitted pro hac vice) 
   pmillen@wcsr.com 
Jonathon D. Townsend (CA State Bar No. 293918) 
   jtownsend@wcsr.com 
WOMBLE CARLYLE SANDRIDGE & RICE, LLP  
555 Fayetteville Street, Suite 1100 
Raleigh, NC 27601 
Telephone: (919) 755-2100 
Facsimile: (919) 755-2150  

Attorneys for defendants MARKET 
AMERICA, INC., MARKET AMERICA 
WORLDWIDE, INC., JAMES HOWARD 
RIDINGER, LOREN RIDINGER and 
MARC ASHLEY  
 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 
CHUANJIE YANG, an individual; 
OLLIE LAN aka RUONING LAN,, 
an individual; LIU LIU, an individual, 
and all those similarly situated , 

Plaintiffs, 

vs. 

MARKET AMERICA, INC., a North 
Carolina Corporation; MARKET 
AMERICA WORLDWIDE, INC., a 
North Carolina Corporation; JAMES 
HOWARD RIDINGER, an 
individual; LOREN RIDINGER, an 
individual; MARC ASHLEY, an 
individual; and DOES 1- 100, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CV 2:17-04012-GW (JEMx) 
 
[PROPOSED] ORDER GRANTING 
DEFENDANTS’ MOTION TO 
COMPEL ARBITRATION OR, IN THE 
ALTERNATIVE, TO STAY, DISMISS 
OR TRANSFER VENUE 
 
Date: November 16, 2017  
Time: 8:30 a.m. 
Courtroom: 9D 
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[PROPOSED] ORDER GRANTING DEFENDANTS’ MOTION TO COMPEL ARBITRATION 
OR, IN THE ALTERNATIVE, TO STAY, DISMISS OR TRANSFER VENUE 

 

On November 16, 2017, the motion of defendants MARKET AMERICA, 

INC., MARKET AMERICA WORLDWIDE, INC., JAMES HOWARD 

RIDINGER, LOREN RIDINGER, and MARC ASHLEY (collectively, 

“Defendants”) for an order compelling arbitration or, in the alternative, for an order 

dismissing this action or staying these proceedings, or transferring this action to the 

Middle District of North Carolina, came on for hearing, the Hon. George H. Wu, 

United States District Court Judge, presiding.  Daren M. Schlecter and Blake J. 

Lindemann appeared on behalf of plaintiffs.  Pressly M. Millen and Lawrence B. 

Steinberg appeared on behalf of Defendants. 

Having considered the papers and arguments submitted in support of and in 

opposition to the motion, and  

GOOD CAUSE HAVING BEEN SHOWN, 

IT IS HEREBY ORDERED, as follows: 

 

Alternative 1: 

Defendants’ Motion to Compel arbitration is GRANTED.  Plaintiffs 

CHUANJIE YAN, OLLIE LAN, and LIU LIU knowingly and willingly entered 

into a contractual agreement with Market America, Inc. that requires them to 

arbitrate their disputes with Defendants in Greensboro, North Carolina.  The 

allegations of the First Amended Complaint fall within the scope of that arbitration 

agreement.  Pursuant to that arbitration agreement, the parties are ordered to submit 

their dispute to arbitration in Greensboro, North Carolina, to be administered by the 

American Arbitration Association in accordance with its Commercial Arbitration 

Rules.  

/  /  / 

/  /  / 

/  /  / 

/  /  /  
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3. 

  
  

[PROPOSED] ORDER GRANTING DEFENDANTS’ MOTION TO COMPEL ARBITRATION 
OR, IN THE ALTERNATIVE, TO STAY, DISMISS OR TRANSFER VENUE 

 

Alternative 2: 

Plaintiffs CHUANJIE YAN, OLLIE LAN, and LIU LIU knowingly and 

willingly entered into a contractual agreement with Market America, Inc. that 

requires them to arbitrate their disputes with Defendants in Greensboro, North 

Carolina.  The allegations of the First Amended Complaint fall within the scope of 

that arbitration agreement.  Pursuant to Rules 12(b)(1) and 12(b)(3) of the Federal 

Rules of Civil Procedure, Defendants’ motion to dismiss the First Amended 

Complaint with prejudice is GRANTED.   

 

Alternative 3: 

 Plaintiffs CHUANJIE YAN, OLLIE LAN, and LIU LIU knowingly and 

willingly entered into a contractual agreement with Market America, Inc. that 

requires them to arbitrate their disputes with Defendants in Greensboro, North 

Carolina.  The allegations of the First Amended Complaint fall within the scope of 

that arbitration agreement.  Pursuant to the Section 3 of the Federal Arbitration Act, 

9 U.S.C. § 3, this action is stayed until the Middle District of North Carolina (the 

“Middle District”) decides Defendants’ Petition To Compel Arbitration, Market 

America, Inc. et al. v. Chuanjie Yang et al., Case No. 1:17-cv-897 (M.D. N.C.); in 

the event the Middle District grants Defendants’ petition, this action is stayed until 

the arbitration proceedings have been completed. 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 
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4. 

  
  

[PROPOSED] ORDER GRANTING DEFENDANTS’ MOTION TO COMPEL ARBITRATION 
OR, IN THE ALTERNATIVE, TO STAY, DISMISS OR TRANSFER VENUE 

 

Alternative 4:  

Defendants’ Motion to Transfer this Action to the Middle District of North 

Carolina (the “Middle District”) is GRANTED.  Plaintiffs CHUANJIE YAN, 

OLLIE LAN, and LIU LIU knowingly and willingly entered into a contractual 

agreement with Market America, Inc. that requires them to arbitrate their disputes 

with Defendants in Greensboro, North Carolina.  The allegations of the First 

Amended Complaint fall within the scope of that arbitration agreement.  Because 

Greensboro, North Carolina is located within the Middle District, this Action is 

hereby ordered transferred to that Carolina. 

 

DATED:  November ___, 2017 
 
       ___________________________ 
       Hon. George H. Wu 
       United States District Court Judge 
 
 
 
Submitted by: 
 
WOMBLE CARLYLE SANDRIDGE & RICE, LLP 
 
BUCHALTER, A Professional Corporation 
 
 
By___                       /s/  __    

Lawrence B. Steinberg 
Attorneys for defendants MARKET 
AMERICA, INC., MARKET AMERICA 
WORLDWIDE, INC., JAMES HOWARD 
RIDINGER, LOREN RIDINGER and MARC 
ASHLEY 
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