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Christopher J. Lovrien (State Bar No. 230546)

Jason C. Wright (State Bar No. 261471)

JONES DAY

555 South Flower Street

Fiftieth Floor

Los Angeles, CA 90071-2300

Telephone:  (213) 489-3939

Facsimile: (213) 243-2539

Email: cjlovrien@jonesday.com
jewright@jonesday.com

Attorneys for Defendant

PROVIDE COMMERCE, INC., a Delaware
Corporation, d/b/a PROFLOWERS.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF LOS ANGELES, CENTRAL CIVIL WEST

DANNY SOZZI and BRETT LONG CASE NO. BC513925
individually and on behalf of all others
similarly situated, Assigned for all purposes to
the Hon. Ann I. Jones
Plaintiffs,
NOTICE OF FILING AMENDED
v. SETTLEMENT AGREEMENT AND
AMENDED PROPOSED ORDER
PROVIDE COMMERCE, INC., a Delaware GRANTING PRELIMINARY
Corporation, d/b/a PROFLOWERS; and APPROVAL OF SETTLEMENT
DOES 1 through 10, inclusive,
Defendant. Hearing: April 12,2017

Complaint Filed: July 1, 2013

NOTICE OF FILING AMENDED SETTLEMENT AGREEMENT AND AMENDED PROPOSED
ORDER
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TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

On March 28, 2017, the Court issued a minute order regarding Plaintiff Brett Long’s

Motion for Preliminary Approval of Class Action Settlement. The Court directed the parties to

resubmit an amended copy of the Settlement Agreement in response to the Court’s Minute Order.

Defendant Provide Commerce, Inc. (“ProFlowers”) therefore lodges the below documents in

response to the Court’s March 28, 2017 Minute Order and in anticipation of the April 12, 2017

continued hearing on the Plaintiff’s Motion for Preliminary Approval of the Settlement. The

Amended Proposed Order Granting Preliminary Approval is updated to include the Parties’

proposed dates for administering the settlement and filing the motion for Final Approval of the

Settlement.
EXHIBIT DOCUMENT
! Amended Class Action Settlement Agreement & Supporting Exhibits
Redline to the Class Action Settlement Agreement Submitted to the Court on
2. March 15, 2017
3. Amended Proposed Order Granting Preliminary Approval
Redline to the Proposed Order Granting Preliminary Approval filed on January
4. 26,2017
Dated: April 6, 2017 Respectfully Submitted,

NAI-1502603158

JONES DAY
By:

Jagon C7 Wright
Attorneys for Defendant

PROVIDE COMMERCE, INC., a Delaware
Corporation, d/b/a PROFLOWERS.
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NOTICE OF FILING AMENDED SETTLEMENT AGREEMENT AND AMENDED PROPOSED
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CONFIDENTIAL FOR SETTLEMENT PURPOSES ONLY

AMENDED SETTLEMENT AGREEMENT

Plaintiff Brett Long (“Plaintiff”), by and through Plaintiff’s Counsel (as defined below),
and Defendant Provide Commerce, Inc. (d/b/a/ ProFlowers.com, “ProFlowers”) by and through
its counsel, hereby enter into this Agreement (as defined below), pursuant to the terms and
conditions set forth below, and subject to the approval of the Court in the Action (as defined
below).

WHEREAS, on July 1, 2013, Plaintiff and Danny Sozzi filed a complaint against
ProFlowers, alleging that ProFlowers failed to adequately disclose that its floral arrangements
are delivered in a box, rather than hand delivered by a florist with the flowers pre-loaded in a
vase;

WHEREAS, Mr. Sozzi dismissed his claims on November 14, 2013;

WHEREAS, ProFlowers moved to compel arbitration, but the trial court denied the
motion to compel on June 24, 2014, and ProFlowers appealed that denial;

WHEREAS, the Court of Appeal affirmed the trial court’s order denying the motion to
compel arbitration on March 17, 2016;

WHEREAS, Plaintiff and ProFlowers took part in settlement discussions, including
mediation before the Honorable Carl J. West (retired), which took place on September 8, 2016,
and continued via communications with and through the mediator for several weeks thereafter;

WHEREAS the Parties have engaged in formal discovery requests and exchanged
information, and have had a full and fair opportunity to evaluate the strengths and weaknesses of
their respective positions;

WHEREAS, ProFlowers denies Plaintiff’s allegations, denies any and all allegations of
wrongdoing, fault, liability or damage of any kind to Plaintiff and the Class Members (as defined
below), denies that any claim is appropriate for class treatment, and denies that ProFlowers acted
improperly or wrongfully in any way; :

WHEREAS, Plaintiff and Plaintiff’s Counsel believe their claims have merit but
recognize the costs and risks of prosecuting this litigation and believe that it is in Plaintiff’s
interest, and in the interest of all putative Class Members, to resolve finally and completely the
potential claims of the Plaintiff and the Class Members against ProFlowers at this time by this
Settlement;

WHEREAS, ProFlowers recognizes the costs and risks of defending this litigation and
believes that it is in ProFlowers’ interest to resolve finally and completely the potential claims of
all Class Members against ProFlowers at this time by this Settlement;

WHEREAS, arm’s length negotiations have taken place between Plaintiff’s Counsel and
ProFlowers, including with the assistance of a mediator; and



WHEREAS, the undersigned parties believe this Agreement offers significant benefits to
all Parties including the Class Members and is fair, reasonable, adequate and in the best interest
of all parties,

NOW, THEREFORE, the undersigned parties stipulate and agree that all claims of the
Plaintiff and Class Members against ProFlowers shall be finally settled, discharged and resolved
on the terms and conditions set forth below.

I. DEFINITIONS

As used in this Agreement, the following terms shall have the defined meanings set forth
below. Where appropriate, terms used in the singular shall be deemed to include the plural and
vice versa.

“Action” means the class action filed by Plaintiff in the Superior Court of California,
County of Los Angeles, and titled Danny Sozzi, et al. v. Provide Commerce, Inc. d/b/a
ProFlowers, Case No. BC513925.

“Agreement” means this Agreement and the exhibits attached hereto.

“Attorneys’ Fees and Costs” means the settlement amounts approved by the Court for
payment to Plaintiff’s Counsel, including but not limited to attorneys’ fees, costs, and litigation
expenses.

“Claims Administration Expenses” means those costs paid to the claims administrator
for carrying out the notice required pursuant to Section IV and the claims administration required
under Section V below.

“Class Members” means those natural persons (excluding wholesalers and other
business purchasers) identified by reference to ProFlowers’ records that: (a) provided a
California billing address; and (b) ordered and paid for a floral arrangement from ProFlowers
during the Class Period.

“Class Period” means July 1, 2009 through April 30, 2016.
“Class Settlement” means the terms set forth in this Agreement.

“Complaint” means the complaint filed by Plaintiff in the Superior Court of California,
County of Los Angeles.

“Court” means the Superior Court of California, County of Los Angeles.

“Effective Date” means the date on which the Settlement and Final Order have become
“Final” in that all of the following conditions have been satisfied:

(D) The Final Order has been entered; and



(2)(a) if an appeal, review or reconsideration is not sought from the Final Order and
Judgment, the expiration of the time for the filing or noticing of any appeal, petition for
review or motion for reconsideration; or

(2)(b) if an appeal, review or reconsideration is sought from the Final Order and
Judgment, the date on which the Final Order and Judgment is affirmed and is no longer
subject to judicial review or the date on which the appeal, petition for review or motion for
reconsideration is dismissed or denied and the Final Order and Judgment is no longer
subject to judicial review.

“Fairness Hearing” means the final hearing(s) scheduled by the Court in the Action,
after proper notice, to determine whether to approve this Agreement.

“Final Order and Judgment” or “Final Order” means the last of the orders and final
judgment of Court approving this Agreement and entering judgment in the action, substantially
in the form of Exhibit B.

“ProFlowers” means the defendant Provide Commerce, Inc., a Delaware corporation.

“ProFlowers Affiliates” ” means ProFlowers, its parent(s) and their respective subsidiaries
and affiliates.

“Notice” means the Court-approved form of notice of this Agreement in the Action to be
provided to the Class Members as stated herein, substantially in the form of Exhibit C.

“Party” or “Parties” means the Plaintiff and Class Members on the one hand, and
ProFlowers on the other.

“Plaintiff” means Brett Long.

“Plaintiff’s Counsel” means the firms Stevens, LC; Flaherty Hennessy, LLP; Milstein,
Adelman, Jackson, Fairchild & Wade, LLP.

“Preliminary Approval Order” means the order of the Court, substantially in the form
of Exhibit A hereto, granting preliminary approval of this Agreement and authorizing the Notice.

“Released Claims” means and includes any and all claims, demands, rights, damages,
obligations, suits, and causes of action of every nature and description whatsoever, ascertained or
unascertained, suspected or unsuspected, existing or claimed to exist, including both known and
unknown claims, of the Plaintiff and all Class Members arising from or related to Plaintiff’s
allegations in the Complaint.

“Settlement Class” means those natural persons (excluding wholesalers and other
business purchasers) identified by reference to ProFlowers’ records that: (a) provided a
California billing address; and (b) ordered and paid for a floral arrangement from ProFlowers
during the Class Period.

“Settlement Payment” means the amounts described in Section IIL.C of this Agreement.
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II. REQUIRED EVENTS
Promptly after the execution of this Agreement by representatives of both Parties:

Approval of Agreement by Court

Plaintiff’s Counsel and ProFlowers, through counsel, shall take all necessary steps to
obtain judicial approval of the Agreement and a Final Judgment in the Action. As part
of the approval process, the Parties agree to cooperate and use their best efforts to
describe and establish the benefits of this Agreement to the Class Members.

Motion for Preliminary Approval

To effectuate the requirements of Paragraph II.A. above, Plaintiff’s Counsel shall prepare
the motion and related papers for the Plaintiff’s motion for an order in substantially the
same form as Exhibit A (“Preliminary Approval Order”) and by its terms shall:

1. Preliminarily approve the terms of the Class Settlement;

2. Provisionally approve for settlement purposes a class composed of the Class
Members;

3. Determine the Notice to be given to the Class Members advising them of the

Class Settlement and of the Fairness Hearing to be held to determine the fairness,
reasonableness and adequacy of the Class Settlement; and

4. Schedule hearings to review comments and objections, if any, regarding the Class
Settlement and to consider the fairness, reasonableness and adequacy of the Class
Settlement and the application for an award of attorneys’ fees and reimbursement
of expenses, and to consider whether the Court should issue a Final Order (in
substantially the form attached as Exhibit B) approving the Class Settlement,
entering final judgment in the Action, and awarding appropriate Attorneys’ Fees
and Costs to Plaintiff’s Counsel.

Efforts

Plaintiff’s Counsel and ProFlowers and its counsel will cooperate to undertake all
reasonable actions in order to accomplish the events described in this Section II, including
obtaining a Final Order and Judgment. In the event that the Court fails to grant
Preliminary Approval or fails to issue a Final Order, Plaintiff’s Counsel and ProFlowers
agree to use all reasonable efforts, consistent with this Agreement, to cure any defect
identified by the Court, assuming the Parties in good faith believe that the defect is
curable.



III. SETTLEMENT TERMS

A. Certification Of Settlement Class.

For the purposes of settlement and the proceedings contemplated herein, the Parties
stipulate and agree that a Settlement Class shall be certified in accordance with the definition set
forth above, that the Named Plaintiff shall represent the Settlement Class for settlement purposes
and shall be the Settlement Class representative, and that Plaintiffs’ Counsel shall be appointed
as counsel for the Settlement Class.

Along with the application for Preliminary Approval of this settlement and this
Agreement, the Plaintiff shall apply to the Court for entry of an order conditionally certifying the
Settlement Class in accordance with the definition set forth herein, determining that the Named
Plaintiff adequately represents the Settlement Class and shall be its class representative, and
appointing Plaintiffs’ Counsel as Settlement Class counsel.

The certification of the Settlement Class, the appointment of the Named Plaintiff to act as
the Settlement Class representative, and the appointment of Plaintiffs’ Counsel to act as
Settlement Class counsel shall be binding only with respect to this settlement and this
Agreement. In the event that Final Approval does not occur for any reason, the Order
Conditionally Certifying a Settlement Class, and all of its provisions, shall be vacated by its own
terms, and this Action shall revert to its status with respect to the Complaint and class
certification as existed prior to the date of this Agreement.

B. Benefits to Parties

As part of this Settlement, ProFlowers agreed to modify the conduct that was the subject
of this lawsuit and provide a gift code to Class Members, as described more fully below,
and ProFlowers shall receive the release and Final Order and Judgment in the action and
the maximum res judicata and collateral estoppel benefits as allowed by local, state or
federal law.

1. Changes to Website

Plaintiff alleges that ProFlowers failed to adequately disclose that its floral
arrangements are delivered unassembled in a box. ProFlowers contends that its flowers
are delivered assembled in a box, and that its disclosures were adequate. To resolve the
costs of protracted litigation, ProFlowers has agreed to enhance and has enhanced its
disclosure that its floral arrangements are shipped in a box. To do so, ProFlowers has
implemented the following:

1) On the “Product” page, where customers view individual floral arrangements,
the product description now includes “Ships in custom ProFlowers packaging and
gift box” under the image of the floral arrangements and provides a link to the
“FAQ” page, which provides even further details about the manner of shipment



and specifically notes that “[i]f requested at checkout, a vase and other
accessories will be delivered in the box as well.”

2) The “Calendar” page, where customers select delivery dates for each floral
arrangement, states conspicuously at the top of the page “Ships in custom
ProFlowers packaging and gift box.”

The parties understand and acknowledge that ProFlowers already has
implemented the changes identified above. Nothing herein shall prevent ProFlowers
from modifying the wording or structure of its website, provided, however, that despite
any such modifications, ProFlowers shall continue to disclose when floral arrangements
are shipped in a box in accordance with applicable law.

2. Other Relief To Class Members

All Class Members who do not exclude themselves from the class will be sent a
$10 gift code to be used towards a purchase at www.ProFlowers.com (“Settlement
Payment”). The $10 gift code will be a standard ProFlowers gift code, which operate as
e-codes that consumers use when making a purchase on-line and will be subject to the
following standard terms and conditions: the gift codes (1) are not redeemable for cash;
(2) are non-transferable; (3) have no expiration date; (4) are available for a one-time use;
and (5) cannot be used for shipping, care and handling fees, or taxes.

3. Incentive Payment to Plaintiff

Plaintiff intends to seek an incentive payment for his participation in the Action
and representation of absent Class Members. ProFlowers has agreed not to object to such
a request so long as the request does not exceed $5,000.

IV. NOTIFICATION OF SETTLEMENT TO CLASS MEMBERS

QOverview

After the issuance of the Preliminary Approval Order, ProFlowers shall provide notice, as
set forth below, of the terms of the Agreement, the rights that will be extinguished under
the Agreement, and the rights and the processes by which Class Members may comment
on, object to, or exclude themselves from the Class Settlement. The Notice shall be
substantially in the form described in Exhibits C.

Notice

Within thirty (30) days of entry of the Preliminary Approval Order, ProFlowers shall,
through the class administrator, provide Class Notice to the putative Class Members.
That notice will be provided via email to the email address used by the putative Class
Member when he/she made the purchase at issue. Such notice shall be substantially in
the form of Exhibit C.



Proof of Notice

Within fourteen days (14) after completion of service on all Class Members as described
in Section IV.B., ProFlowers shall provide affidavits to Plaintiff’s Counsel attesting to
the measures undertaken to provide the Notice.

Costs of Notice and Claims Administration

All reasonable costs associated with claims administration, including providing the
Notice described herein, shall be paid by ProFlowers.

V. CLAIMS ADMINISTRATION

Claims Administrator

After meeting and conferring with Plaintiff’s Counsel, ProFlowers will select a claims
administrator to administer notice to the class, distribute the Settlement Payment, and
collect any comments, objections, or exclusions received from Class Members.

Website

The claims administrator will create and support a website to which the Notice will direct
Class Members. The website will contain the Settlement Agreement and a notification of
the deadlines ordered by the Court.

Claims Processing

ProFlowers shall provide the claims administrator with documentation identifying the
putative Class Members and their email addresses. The claims administrator shall email
the Settlement Payment to each Class Member who does not elect to exclude themselves
pursuant to Section VL.B.

The Settlement Payments will be activated within thirty (30) days of the Effective Date,
during which time no post judgment interest will accrue.

No Payment if Effective Date Not Reached

As discussed in Section I1.C., above, Plaintiff’s Counsel and ProFlowers and its counsel
will cooperate and use all reasonable efforts to secure a Final Order and Judgment. If,
despite the parties’ efforts, the Court does not approve and enter the Final Order and
Judgment or the Effective Date does not occur, no payments or distributions of any kind
shall be made to Plaintiff or the Class Members.

V1. OBJECTIONS AND OPT-OUTS BY CLASS MEMBERS

Objections

1. Any Class Member who intends to object to the fairness, reasonableness and
adequacy of the Class Settlement (hereinafter “Objections”) must sign and file a
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written Objection with the claims administrator on or before the date specified in
the Preliminary Approval Order. The claims administrator will record the date of
receipt of the Objection and forward it to Plaintiff’s Counsel and ProFlowers’
counsel within five (5) business days following receipt. Plaintiff’s Counsel will
file copies of any Objections with the Clerk of the Court no later than five (5)
days prior to the scheduled Fairness Hearing date. The claims administrator shall
retain the originals of all written objections until the Effective Date occurs.

Class Members making Objections must set forth their full name, current address
and telephone number. Objecting Class Members must also state in writing all
Objections and the reasons therefore, and a statement whether the objecting Class
Member intends to appear at the Fairness Hearing(s) either with or without
counsel. Class Members who fail to file timely written Objections in the manner
specified above shall be deemed to have waived any Objections and shall be
foreclosed from making any Objection (whether by appeal or otherwise) to this
Agreement.

B. Exclusions/Opt Outs

1.

Any Class Members who elect to exclude themselves or “opt out” of this
Agreement must file a written request to opt out with the claims administrator on
or before the date specified in the Preliminary Approval Order (“Request to Opt
Out”). The claims administrator will record the date of receipt of the Request to
Opt Out and forward it to Plaintiff’s Counsel and ProFlowers within five (5)
business days following receipt. Plaintiff’s Counsel will file copies of any
Requests to Opt Out with the Clerk of the Court no later than five (5) days prior to
the scheduled Fairness Hearing date. The claims administrator shall retain the
originals of all written Requests to Opt Out until the Effective Date occurs. The
Request to Opt Out shall be signed by the Class Member, and include his/her
name, address, and telephone number, with a statement that includes the
following language: “I want to opt out of this Class Action Settlement concerning
ProFlowers’ alleged failure to sufficiently disclose details regarding how floral
arrangements were delivered in a box.”

Class Members who opt out of the Class Settlement will relinquish their rights to
benefits hereunder and will not release their claims under Section VII, below.
However, Class Members who fail to submit a valid and timely request for
exclusion on or before the date specified in the Preliminary Approval Order shall
be bound by all terms of this Agreement and the Final Order and Judgment,
regardless of whether they have otherwise attempted to request exclusion from the
Settlement and regardless of whether they actually take advantage of the benefits
of the Settlement.




3. Any Class Member who submits a timely Request to Opt Out may not file an
Objection to the settlement and shall be deemed to have waived any rights or
benefits under this Agreement.

C. Rescission of Opt Outs

1. The parties recognize that some Class Members who initially submit a Request to
Opt Out seeking exclusion may, upon further reflection, wish to withdraw or
rescind such Request to Opt Out. Class Members shall be permitted to withdraw
or rescind their Request to Opt Out by submitting a rescission of opt-out
statement to the claims administrator (“Rescission of Opt Out”) that includes
their name, address, and telephone number and the following language: “I want to
rescind my prior decision to opt out of this Class Action Settlement concerning
ProFlowers’ alleged failure to sufficiently disclose details regarding how floral
arrangements were delivered in a box. Ihave reconsidered and wish to withdraw
my Request to Opt Out.”

2. Class Members submitting such rescission statements shall sign and date the
statement and cause it to be delivered to the claims administrator no later than the
deadline for filing Objections or Request to Opt Out as specified in the
Preliminary Approval Order.

3. The claims administrator shall stamp the date received on the original of any
Rescission of Opt Out statement and serve copies to Plaintiff’s Counsel and
ProFlowers no later than five (5) days after receipt thereof, and Plaintiff’s
Counsel shall file copies of any Rescission of Opt Out with the Clerk of the Court
no later than five (5) days prior to the scheduled Fairness Hearing. The claims
administrator shall retain the originals of all Rescissions of Opt Out statements
until the Effective Date.

D. Faimess Hearing

Upon expiration of the deadline for filing Objections and/or Requests to Opt Out from
this Agreement as set forth in the Preliminary Approval Order and Notice, and on the
date set forth in the Preliminary Approval Order, a Fairness Hearing shall be conducted
to determine final approval of the settlement along with the amount properly payable for
attorneys’ fees, costs and expenses. Upon final approval of this Agreement by the Court
at or after the Fairness Hearing, the Parties shall present the Final Order and Judgment,
substantially in the form attached to this Agreement as Exhibit B, to the Court for
approval and entry.

VII. RELEASES, ENTRY OF JUDGMENT, AND JURISDICTION OF COURT

A. Release of Claims By Plaintiff and the Class Members

It is hereby agreed that, upon the Effective Date, Plaintiff and all Class Members who do
not opt out of the Settlement, and their heirs, executors, estates, predecessors, successors,
assigns, agents and representatives, shall be deemed to have jointly and severally released
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and forever discharged ProFlowers and ProFlowers Affiliates, together with their
respective agents, attorneys, employees, officers, directors, employees, affiliates,
subsidiaries, parent companies, insurers, all persons natural or corporate in privity with
any one or more of them including any agents, representatives, and contractors
(collectively, “Released Parties™), from any and all Released Claims.

Plaintiff and all Class Members shall be fully and forever barred from instituting or
prosecuting in any court or tribunal, either directly or indirectly, individually or
representatively, any and all Released Claims against the Released Parties.

For the avoidance of any doubt, Plaintiff and all Class Members who do not opt out of the
Settlement Agreement hereby acknowledge that the definition of Released Claims (see
Section I) includes all claims arising from or in any way related to Plaintiff’s allegations
in the Complaint, regardless of whether such claims are known or unknown, suspected or
unsuspected.

B. Notice of Final Judgment

Upon final approval of the Agreement by the Court, a Final Judgment shall be entered in
the Action. A copy of the Final Judgment shall be posted on the website created and
maintained by the claims administrator for thirty (30) days following entry of the Final
Judgment.

C. Continuing Jurisdiction

Notwithstanding the Final Judgment described in Section VIL.B, above, the Court shall
retain jurisdiction for the purpose of entering all orders, authorized hereunder, that may
be necessary to implement the provisions of this Agreement. Except as otherwise
provided herein, in the event that any applications for relief related to this Agreement or
Final Judgment are made, such applications shall be made to the Court pursuant to Code
of Civil Procedure section 664.6, which shall maintain continuing jurisdiction for such
purposes.

D. Exclusive Remedies Under Settlement

Upon the Effective Date: (i) this Agreement shall be the exclusive remedy for any and all
Released Claims of Class Members; and (ii) ProFlowers shall not be subject to liability or
expense of any kind to any Class Members, who shall be permanently banned and
enjoined from initiating, asserting, or prosecuting against ProFlowers in any federal or
state court or tribunal any and all Released Claims other than as provided by this
Agreement.

VIII. EFFECT OF DISAPPROVAL, CANCELLATION OR TERMINATION

A. Conditions for Voiding Agreement

In the event (i) the Court does not enter the Preliminary Approval Order specified in this
Agreement, (ii) the Court does not finally approve the settlement as provided in this
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Agreement, (iii) the Court does not enter the Final Order and Judgment as provided in
this Agreement, or (iv) the settlement does not become final for any other reason, this
Agreement shall be null and void and any order or judgment entered by the Court in
furtherance of this settlement shall be vacated nunc pro tunc, in which case the Parties
shall proceed in all respects as if this Agreement had not been executed, and the terms or
fact of this Agreement (as well as the negotiations leading up to the execution of this
Agreement) shall be inadmissible in any proceeding for any purpose.

IX. SETTLEMENT NOT EVIDENCE AGAINST THE PARTIES

Termination of Agreement

In the event this Agreement is terminated for any reason: (i) all negotiations, proceedings,
documents prepared and statements made in connection herewith shall be without
prejudice to the Parties, shall not be deemed or construed to be an admission by any Party
of any act, matter or proposition, and shall not be used in any manner or for any purpose
in any subsequent activity in the Action or in any other action or proceeding; and (ii) other
than as expressly preserved by this Agreement in the event of its termination, this
Agreement shall have no further force and effect with respect to any Party, Plaintiff’s
Counsel and Plaintiff’s Counsel fees and costs as described in Section X.A, and shall not
be used in the Action or any other proceeding for any purpose.

ProFlowers’ Denial of Liability

ProFlowers denies all of the claims asserted by Plaintiff in her Complaint, and further
denies that the Action can appropriately be tried as a class action. ProFlowers has elected
to settle the Action, via this Agreement, despite significant defenses to the Complaint, for
the purpose of avoiding the uncertainty inherent in litigation and to avoid paying further
litigation costs and expenses. Nothing in this Agreement may be construed as an
admission by any of the Parties of any wrongdoing or breach of any obligation
whatsoever.

X. ATTORNEYS’ FEES AND COSTS AND CLAIMS ADMINISTRATION EXPENSES

A.

Plaintiff’s Counsel Fees and Costs

Subject to approval by the Court, ProFlowers agrees to pay Plaintiff’s Counsel up to
$525,000 for Attorney’s Fees and Costs. For Attorney’s Fees and Costs, Plaintiff’s
Counsel shall request an award for no more than $525,000, to which ProFlowers will not
object. Attorneys’ Fees and Costs payable to Plaintiff’s Counsel as determined by the
Court shall be paid by ProFlowers within thirty (30) days after the Effective Date, during
which time no post judgment interest will accrue. In the event the Court awards
Plaintiff’s Counsel Attorneys’ Fees and Costs in an amount greater than the above agreed
upon amounts, ProFlowers will only be required to pay Plaintiff’s Counsel Attorneys’
Fees and Costs of $525,000, and Plaintiff’s Counsel agrees to release any claim for any
amount of Attorneys’ Fees and Costs in excess of those amounts.
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Claims Administration Expenses

The Claims Administration Expenses are estimated not to exceed $55,000.

Payment of Attornevs’ Fees and Costs and Claims Administration Expenses

Claims Administration Expenses and Attorneys’ Fees and Costs, as awarded by the
Court, shall not exceed the amounts set forth herein, and are to be paid separate and apart
from the benefits provided to the Class Members and shall not affect the benefits awarded
to the class.

XI. MISCELLANEOUS PROVISIONS

Captions

The headings of the sections and paragraphs of this Agreement are included for
convenience only and shall not be deemed to constitute part of this Agreement or to
affect its construction.

Amendments

This Agreement, including all appendices and exhibits attached hereto, may not be
modified or amended except in writing signed by all Parties hereto.

Counterparts

This Agreement may be executed in one or more counterparts, each of which shall be
deemed an original but all of which together shall constitute one and the same instrument.

Applicable Law

This Agreement shall be governed by and construed in accordance with the substantive
Jaws of the State of California, without giving effect to any of its conflict of laws
provisions.

Costs

Except as specifically provided in this Agreement and as approved by the Court, each
Party shall bear its own costs and attorneys” fees including taxable court costs.

Recitals and Exhibits

All of the recitals and Exhibits to this Agreement are material and integral parts hereof,
and are fully incorporated herein by reference. This Agreement and the Exhibits
hereto constitute the entire, fully integrated agreement among the Parties and cancel and
supersede all prior written and unwritten agreements and understandings pertaining to the
settlement of the Action. The Parties each covenant and warrant that they have not
relied upon any promise, representation or undertaking not set forth in writing herein to
enter into this Agreement.
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Void Clauses

If any provision, paragraph, section, article, or other portion of this Agreement is found to
be void, all the remaining portions of this Agreement shall remain in effect and be
binding upon the Parties provided that the void provisions were not material. The Court
shall make the determination as to whether the void provisions were material.

Timin

The Parties reserve the right, subject to the Court’s approval, to request any reasonable
extensions of time that might be necessary to carry out any of the provisions of this
Agreement.

Notices

Any notice, request or instruction or other document to be given by any Party to this
Agreement to any other Party to this Agreement (other than class notification) shall be in
writing and delivered personally or sent by registered or certified mail, postage prepaid:

To Plaintiff’s Counsel at:

Paul Stevens

Stevens, LC

700 S. Flower Street, Suite 660
Los Angeles, CA 90017

To ProFlowers:

Provide Commerce, Inc.
3113 Woodcreek Dr.
Downers Grove, IL 60515
Attn: Legal Department

With copy to ProFlowers’ Counsel at:
Christopher J. Lovrien

Jones Day

555 South Flower Street, 50™ Floor
Los Angeles, CA 90071

Court Actions

All applications for Court approval or Court orders required or permitted under this
Agreement shall be made with reasonable prior notice to all Parties.

Interpretation

The determination of the terms of, and the drafting of, this Agreement including any
Exhibits, has been by mutual agreement after negotiation, with consideration by and
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participation of all Parties and their counsel. Because this Agreement was drafted with
the participation of all Parties and their counsel, the presumption that ambiguities shall be
construed against the drafter does not apply. Each of the Parties was represented by
competent and effective counsel throughout the course of settlement negotiations and in
the drafting and execution of this Agreement, and there was no disparity in bargaining
power among the parties to this Agreement.

L. Abeyance

The Parties agree to hold all proceedings in the Action, except such proceedings as may
be necessary to implement and complete the Agreement, in abeyance pending the
Fairness Hearing to be conducted by the Court.

M. Fairness

The Parties believe that this Agreement is a fair, adequate and reasonable settlement of
the Action and have arrived at this Agreement in arm’s-length negotiations, taking into
account all relevant factors, present and potential.

IN WITNESS WHEREOQF, the Parties or their respective counsel have executed this
Agreement as of the date(s) indicated on the lines below:

Dated: H/B/I?‘ %}M
' Brett Long
Plaintiff

Dated:
Paul Stevens
Counsel for Plaintiff
Dated:
Raquel Flaherty
Sarah Hennessy
Counsel for Plaintiff
Dated:

Mark Milstein
Counsel for Plaintiff

-14 -
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participation of all Parties and their counsel. Because this Agreement was drafted with
the participation of all Parties and their counsel, the presumption that ambiguities shall be
construed against the drafter does not apply. Each of the Parties was represented by
competent and effective counsel throughout the course of settlement negotiations and in
the drafting and execution of this Agreement, and there was no disparity in bargaining
power among the parties to this Agreement.

The Parties agree to hold all proceedings in the Action, except such proceedings as may
be necessary to implement and complete the Agreement, in abeyance pending the
Fairness Hearing to be conducted by the Court.

Faimess

The Parties believe that this Agreement is a fair, adequate and reasonable settlement of
the Action and have arrived at this Agreement in arm’s-length negotiations, taking into
account all relevant factors, present and potential.

IN WITNESS WHEREQF, the Parties or their respective counsel have executed this

Agreement as of the date(s) indicated on the lines below-

Dated:

Brett Long
Plaintiff

Dated: %&/7 W

Paul Stevens
Counsel for Plaintiff

Dated: & |5/17] ,/’57/( | vl
Raquel Flaherty B’"
Sarah Hennessy
Counsel for Plaintiff

Dated:

Mark Milstein
Counsel for Plaintiff

-14 .
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L. Abeyance
The Parties agree to hold all proceedings in the Action, except such proceedings as may

be necessary to implement and complete the Agreement, in abeyance pending the
Fairness Hearing to be conducted by the Court.

The Parties believe that this Agreement is a fair, adequate and reasonable settlement of
the Action and have arrived at this Agreement in arm’s-length negotiations, taking into
account all relevant factors. present and potential.

IN WITNESS WHEREOF, the Parties or their respective counsel have executed this
Agreement as of the date(s) indicated on the lines below:

Dated:

Brett Long
Plaintiff

Dated:

Paul Stevens
Counsel for Plaintift
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O

Ré{qu?cl Flaherty L}
Sarah Hennessy
Counsel for Plaintiff

Dated: 1/ ¢/247F e
- Mark Milstein
Counsel for Plaintiff
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Dated: ?‘/5} 17

Dated: L‘:, 5, 7

Scott Levin
Executive Vice President and General Counsel
Provide Commerce, Inc.

NAI-1502232952

Christopher J. Lovrien
Counsel for Defendant Provide Commerce, Inc.
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES, CENTRAL CIVIL WEST

DANNY SOZZI and BRETT LONG
individually and on behalf of all others
similarly situated, ,

Plaintiff,
V.
PROVIDE COMMERCE, INC., a Delaware
Corporation, d/b/a PROFLOWERS; and
DOES 1 through 10, inclusive,

Defendant.

CASE NO. BC513925

Assigned for all purposes to the
Hon. Ann I. Jones

[PROPOSED] ORDER
PRELIMINARILY APPROVING
CLASS ACTION SETTLEMENT AND
RELATED MATTERS

Complaint Filed: July 1, 2013
Hearing: [DATE]
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Plaintiff Brett Long (“Plaintiff”’) has moved the Court for an Order (1) preliminarily
approving the Settlement; (2) directing distribution of Notice to the Class; and (3) setting a
hearing date for final approval of the settlement. Defendant Provide Commerce, Inc.
(“Defendant” or “ProFlowers™) does not oppose the motion.

This Court, having fully considered the Notice of Motion and Motion, the memorandum
of points and authorities in support thereof, the declarations in support thereof, the Settlement
Agreement itself, the proposed form of class notice, and the oral arguments presented to the Court
at the hearing on [DATE], and in recognition of the Court’s duty to make a preliminary
determination as to the reasonableness of any proposed class action settlement and to conduct a
final fairness hearing as to good faith, fairness, adequacy, and reasonableness of any proposed
settlement, HEREBY ORDERS and MAKES DETERMINATIONS as follows:

L Definitions

The capitalized terms used in this Order shall have the meanings and/or definitions given
to them in the Settlement Agreement, a copy of which was filed with the Court on [DATE].

For purposes of settlement and final approval of the Settlement Agreement, the Court
hereby certifies a Settlement Class to be defined as those natural persons (excluding wholesalers
and other business purchasers) identified by reference to ProFlowers’ records that: (a) provided a
California billing address; and (b) ordered and paid for a floral arrangement from ProFlowers
during the Class Period, from July 1, 2009 through April 30, 2016. The Court finds, solely for
purposes of considering this Settlement Agreement, that the requirements of Code of Civil
Procedure Section 382 are satisfied, including requirements for the existence of an ascertainable
class, a community of interest, and manageability of a settlement class, that common issues of
law and fact predominate, and that a settlement class is superior to alternative means of resolving
the claims and disputes at issue in this action.

II. Preliminary Approval Of The Settlement Agreement

The Court has reviewed the Settlement Agreement and the proposed Class Notice, which

are incorporated herein by reference. The Court finds that the Settlement Agreement appears to

be within the range of reasonableness of a settlement that could ultimately be given final approval
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by this Court.
I111. Approval Of Distribution Of The Notice Of Settlement

This Court finds the proposed Class Notice fairly and adequately advises the potential
Class Members of the terms of the proposed settlement. Specifically, the Class Notice describes
the nature of the litigation; the scope of the Class; the terms of the proposed Settlement; the
procedure by which Class Members will receive the Settlement Payment; Class Counsel’s
proposed fee and cost application; the date, time and place of the final approval hearing; and the
procedure and deadlines for opting out of the proposed Settlement or for submitting comments
and objections.

The Notice also fulfills the requirement of neutrality in class notices. Accordingly, the
Notice complies with the standards of fairness, completeness, and neutrality required of a
combined settlement-certification Class Notice disseminated under authority of the Court.

The Court further finds that the direct notice to all putative class members via email
readily comports with all constitutional requirements, including those of due process, and also
fully complies with Cal. Rule of Court, Rule 3.766 and 3.769. In particular, direct notice via
email to the email address the Class Members provided to ProFlowers when placing an order is
the most likely manner to reach Class Members.

Accordingly, good cause appearing therefore, the Court hereby approves the proposed
Class Notice (attached to the Settlement Agreement and incorporated by reference), and adopts

the following deadlines by which the parties must perform the prescribed action:

, 2017 (w/in 30 days after Direct emailing of Notice completed by

Preliminary Approval): ProFlowers/Class Administrator.
, 2017 (60 days after Last day for Class Members to submit a request
Notice being provided): for exclusion from the proposed Settlement.

Last day for Class Members to submit
objections to or comments on the proposed
Settlement
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2017 (75 days after Last day for filing and service of papers in
Notice being provided): support of final Settlement approval and
requests for attorneys’ fees and expenses

, 2017 (100 days after Final Fairness Hearing
Notice being provided):

IV. Final Approval Hearing
A. Logistics

The Court hereby grants the joint motion to set a fairness hearing for final approval of the
Settlement Agreement on ,2017 at ____a.m./p.m. in Department 308 of the Los
Angeles County Superior Court, located at the Central Civil West Courthouse, 600 S.
Commonwealth Ave., Los Angeles, CA 90005. At the Fairness Hearing, the Court will consider:
(a) the fairness, reasonableness and adequacy of the proposed Settlement; (b) whether the
Settlement should be finally approved by the Court; (c) the application for an award of attorneys’
fees and costs to Class Counsel in this action; (d) objections to the Settlement, or any of its terms;
and (e) such other matters as the Court may deem proper and necessary.

Any briefs and other papers in support of the final approval of the Settlement, and Class
Counsel’s application for an award of attorneys’ fees and costs, shall be filed with the Court
according to the schedule set out above. After the Fairness Hearing, the Court may enter an order
approving the Settlement and enter final judgment in this action, which will adjudicate the rights
of all Class Members. The Fairness Hearing may be postponed, adjourned, or continued by order
of the Court without further notice to the Settlement Class.

1. Objections

Members of the class who object to the proposed settlement may appear and present such
objections at the Final Approval Hearing in person or by counsel, provided that the objecting
Class Member submits a written statement containing the name and address of the objecting Class
Member and the basis of that person’s objections, together with a notice of the intention to
appear, if appropriate, which must be sent to Class Counsel no later than 60 days after Notice is
provided. No person shall be heard, and no briefs or papers shall be received or considered,

unless the foregoing documents have been sent to the Claims Administrator as described in this

4
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Order, except as this Court may permit for good cause shown.

2. Requests for Exclusion (Opt-Quts)

Members of the Class may elect to opt out of this Settlement Agreement, relinquishing
their rights to benefits thereunder (except to the extent that prospective relief under the Settlement
Agreement shall apply to such persons). Members of the Class who opt out of the Settlement
Agreement will not release their claims under the terms of the Settlement Agreement. All notices
of intent to opt out of the Settlement must also be postmarked by 60 days after Notice is provided,
and must include the Class members’ name, address, telephone number, and signature, with a
statement that includes the following language: “I want to opt out of this Class Action Settlement
concerning ProFlowers’ alleged failure to sufficiently disclose details regarding how floral
arrangements were delivered in a box.” Requests for exclusion should be mailed to the Claims
Administrator, who will forward them to ProFlowers’ counsel and Class Counsel, who will then
forward copies to the Clerk of the Court.

Members of the Class who fail to submit a valid and timely request for exclusion shall be
bound by all terms of the Settlement Agreement and the Final Order and Judgment, regardless of
whether they (1) have requested exclusion from the Settlement Agreement; and/or (2) receive a
Settlement Payment. Any member of the Class who submits a timely request for exclusion or
opt-out may not file an Objection to the Settlement and shall be deemed to have waived any rights
or benefits under the Settlement Agreement (except to the extent that prospective relief under the
Settlement Agreement shall apply to such persons).

IT IS FURTHER ORDERED that, if for any reason the Court does not grant final
approval of the Settlement Agreement, all documents, evidence, interactions and proceedings in
connection therewith shall be without prejudice to the status quo ante rights of the parties to the
litigation, as more specifically set forth in the Settlement Agreement.

IT IS SO ORDERED.
Dated: ,2017

HON. Ann I. Jones
Judge of the Superior Court
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES, CENTRAL CIVIL WEST

DANNY SOZZI and BRETT LONG
individually and on behalf of all others
similarly situated, ,

Plaintiff,
V.
PROVIDE COMMERCE, INC., a Delaware
Corporation, d/b/a PROFLOWERS; and
DOES 1 through 10, inclusive,

Defendant.

CASE NO. BC513925

Assigned for all purposes to the
Hon. Ann I. Jones

[PROPOSED] FINAL ORDER AND
JUDGMENT

Complaint Filed: July 1, 2013
Hearing Date: [DATE]
Dept:308
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Plaintiff Brett Long (“Plaintiff”) has moved the Court for an Order finally approving the
Settlement, and for an order awarding Plaintiff’s counsel certain attorneys’ fees and costs.
Defendant Provide Commerce, Inc. d/b/a ProFlowers.com (“ProFlowers”) does not oppose the
motion. The Court having fully considered the Motion for Final Approval of the Settlement as
provided by Rule of Court 3.769(g) and the Plaintiff’s Motion for Attorneys’ Fees and Costs, the
memorandum of points and authorities in support thereof, the declarations in support thereof, the
Settlement Agreement itself, relevant law, and the oral argument presented to the Court, and in
recognition of the Court’s duty to conduct a fairness hearing as to the good faith, fairness,
adequacy, and reasonableness of any proposed settlement,

IT IS HEREBY ADJUDGED, ORDERED AND DECREED as follows:
L INTRODUCTION

This case arises from Plaintiff’s allegation that ProFlowers does not adequately disclose
that certain of its floral arrangements are delivered in a box.

ProFlowers contends that it discloses that certain of its floral arrangements are delivered
in a box in numerous places on its website. As a result, ProFlowers denies any wrongdoing and
does not believe that it has any liability to the Class Representative or the Class.

II. JURISDICTION

The Parties and Class Members have submitted to the jurisdiction of this Court for
purposes of the Settlement Agreement. The Court has personal jurisdiction over the Parties and
the Class Members and has subject matter jurisdiction to approve the Settlement Agreement and
to release all claims and causes of action released in the Settlement Agreement.

III. DEFINITIONS

The capitalized terms used in this Order shall have the meanings and/or definitions given
to them in the Settlement Agreement, a copy of which was filed with the Court on [Date].

For purposes of settlement and final approval of the Settlement Agreement, the Court
hereby certifies a Settlement Class to be defined as those natural persons (excluding wholesalers
and other business purchasers) identified by reference to ProFlowers’ records that: (a) provided a

California billing address; and (b) ordered and paid for a floral arrangement from ProFlowers

2
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during the Class Period, from July 1, 2009 through April 30, 2016. The Court finds, solely for
purposes of considering this Settlement Agreement, that the requirements of Code of Civil
Procedure Section 382 are satisfied, including requirements for the existence of an ascertainable
class, a community of interest, and manageability of a settlement class, that common issues of
law and fact predominate, and that a settlement class is superior to alternative means of resolving
the claims and disputes at issue in this action.
IV. THE SETTLEMENT

ProFlowers agreed to certain enhancements of its website disclosures. Additionally, all
Class Members who do not opt out will receive a $10 gift code to be used towards a purchase at
ProFlowers.com. The Court finds that this Settlement Agreement, which is incorporated herein
by reference, will provide substantial relief to the members of the proposed Class.
V. NOTICE TO CLASS MEMBERS

Following preliminary approval of the Settlement, the Claims Administrator provided
notice of the Settlement via email. The notice mechanisms implemented pursuant to the
Settlement Agreement and the Court’s Order Granting Preliminary Approval of the Settlement
Agreement: (i) constitute reasonable and best practicable notice, in that they are reasonably
calculated, under the circumstances, to apprise putative Class Members of the pendency of the
Action, the terms of the Settlement, their right to object or exclude themselves from the
Settlement, their right to appear at the Final Hearing, and the fact that a failure to submit a valid
and timely request for exclusions serves to submit the member to the Court’s jurisdiction for
settlement purposes; and (ii) constitute due, adequate, and sufficient notice under the
requirements of the United States Constitution, California law and other applicable laws and rules
of court. Further, the Court has considered the Declarations regarding implementation of the
Notice mechanisms and finds that the Notice requirements have been reasonably satisfied.
VI. CLASS MEMBERS EXCLUDED FROM THE SETTLEMENT AGREEMENT

[EITHER]

The list of persons excluded from the Settlement Agreement because they timely filed

valid Requests for Exclusion is attached hereto as Exhibit [ ]. Persons who filed timely,
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completed Requests for Exclusion are not bound by this Final Judgment, the Order Approving
Class Action Settlement, or any of the terms of the Settlement Agreement, and may pursue their
own individual remedies against ProFlowers. However, such Persons are not entitled to any
rights or benefits provided to Class Members by the terms of the Settlement Agreement.

[OR]

No Class Members have provided Class Counsel with a request to be excluded from the
Settlement Agreement. As a result, all Class Members are bound by the Settlement Agreement.
VII. ORDER GRANTING FINAL APPROVAL TO CLASS ACTION SETTLEMENT

The Court has reviewed the terms of the Settlement Agreement and finds that the
Settlement Agreement is fair, adequate, and reasonable when balanced against the possible
outcome of further litigation relating to class certification, liability, and damages. The Court
finds further that settlement at this time will avoid substantial additional costs and will avoid the
delay and risks presented by continued prosecution of the litigation. The Court also finds that the
Settlement has been reached after significant and extensive arm’s-length negotiations between
and among highly-experienced counsel for the Parties.

The Court hereby grants final approval to the Settlement Agreement and finds it fair,
reasonable and adequate, and in the best interests of the Class. Accordingly, the Settlement
Agreement shall be made a part of this judgment as if fully set forth herein, and shall have the full
force and effect of an order of this Court. The parties shall carry out any and all obligations of the
Settlement Agreement according to its terms.

The Court therefore hereby orders and declares: (i) the Settlement Agreement is binding
on all Parties and Class Members; (ii) the Settlement Agreement shall be preclusive in all pending
and future lawsuits or other proceedings; and (iii) the Settlement Agreement and this Order shall
have res judicata and preclusive effect in all pending and future lawsuits or other proceedings
maintained by or on behalf of the Class Representative or any other Class Member, as well as
each of their heirs, executors, administrators, successors and assigns. Upon the Effective Date,
the Settlement Agreement shall be the exclusive remedy for any and all Released Claims of

Settlement Class Members.
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VIII. JUDGMENT

The Court orders that pursuant to this Order and the Settlement Agreement, Final
Judgment be entered in Danny Sozzi et al. v. Provide Commerce, Inc., d/b/a ProFlowers, Case
No. BC513925. There is no award of attorneys’ fees or costs to any party except as set forth in
this Final Order and Judgment.

IX. RELEASE

The Court references and confirms that the release in the Settlement Agreement is
approved. The Court orders that ProFlowers (and its affiliates or related entities/individuals as
described in the Settlement Agreement, collectively “ProFlowers™) shall be released and forever
discharged from all Released Claims, and Plaintiff and all Class Members and their heirs,
executors, estates, predecessors, successors,.assigns, agents and representatives shall be deemed
to have jointly and severally released and forever discharged ProFlowers from any and all
Released Claims, whether known or unknown, arising from the facts alleged in the Complaint,
and shall be fully and forever barred and enjoined from instituting or prosecuting in any court or
tribunal, either directly or indirectly, individually or representatively, any and all Released Claims
against ProFlowers.

The Released Claims specifically include any and all claims, demands, rights, damages,
obligations, suits, and causes of action of every nature and description whatsoever, ascertained or
unascertained, suspected or unsuspected, existing or claimed to exist, including both known and
unknown claims, of the Plaintiff and all Class Members arising from or related to Plaintiff’s
allegations in the Complaint.

X. PLAINTIFFS’ REQUEST FOR ATTORNEYS’ FEES AND COSTS

Plaintiff’s Counsel has moved for an award of attorneys’ fees and costs to Plaintiff’s
Counsel, notice of which was given to all Class Members pursuant to the Court’s Preliminary
Approval Order of [Date]. The Court heard argument regarding Plaintiff’s request for fees and
service payments upon duly noticed motion on [Date]. Based upon all papers filed with the

Court, oral argument at the hearing, the Court’s observation and assessment of the performance of
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Plaintiffs’ Counsel throughout this litigation, the resulting settlement recovery, and good cause
appearing therefore, the Court finds as follows:

In light of the work they performed on the case, the results they achieved on behalf of
Class Members, the contingent nature of the litigation, the experience and skill Plaintiff’s Counsel
displayed in the litigation, and the preclusion of other employment occasioned by the hours
Plaintiff’s Counsel devoted to this litigation, this Court finds that an award of $ in
attorneys’ fees and $ in costs for all past and remaining work until the completion of
this matter, in accordance with the terms of the Settlement Agreement, is fair and reasonable.
This Court further finds that Plaintiff’s Counsel’s hourly rates are reasonable for their skill and
the work they performed. In setting its award of attorneys’ fees and costs, the Court has
considered the following factors: (a) the contingent nature of this action; (b) the experience,
reputation and ability of Plaintiff’s Counsel and the skill they displayed in litigation; (c) the
results achieved under the Settlement; and (d) the preclusion of other employment. (Glendora
Comm. Redev. Agency v. Demeter (1984) 155 Cal. App. 3d 465, 474-75, 480; Serrano v. Priest
(1977) 20 Cal.3d 25, 49.)

The Court’s application of all of these factors demonstrates that the award of fees and
costs is reasonable. The award of fees and costs shall be paid by ProFlowers, pursuant to the
Settlement Agreement, within thirty (30) days after the Effective Date, as defined in the
Settlement Agreement, and divided and paid as follows: 1) § to Stevens , LC; 2)
$ to Milstein, Adelman, Jackson, Fairchild & Wade, LLP; and 3) $ to
Flaherty & Hennessy, LLP.

sk sk sk she ok ok ok sk sk sk sk sk sk sk

Under California Code of Civil Procedure sections 578 and 664.6, the Court, in the
interests of justice, there being no just reason for delay, expressly directs the Clerk of the Court to
enter this Final Judgment and Order, and hereby decrees, that upon entry, it be deemed as a final
judgment with respect to all claims by members of the Class against ProFlowers, in accordance

with the terms of the Settlement Agreement.
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A copy of this Final Order and Judgment shall be posted on the website created and
maintained by the Claims Administrator for seven (7) days following entry of the Final Judgment.
Without affecting the finality of this Final Order and Judgment, this Court reserves

exclusive and continuing jurisdiction over the Settlement and the Settlement Agreement,
including the administration and completion of all obligations stated in the Settlement Agreement.

IT IS SO ORDERED.

Dated: ,2017

HON. Ann I. Jones
Judge of the Superior Court
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LEGAL NOTICE

IF YOU PURCHASED A FLORAL ARRANGEMENT IN CALIFORNIA FROM
PROFLOWERS.COM BETWEEN JULY 1, 2009 THROUGH APRIL 30, 2016, YOU COULD
RECEIVE BENEFITS FROM A CLASS ACTION SETTLEMENT.

A court authorized this communication. This is not a solicitation from a lawyer.

A proposed settlement (the “Settlement™) has been reached to resolve a class action lawsuit against
Provide Commerce, Inc. d/b/a ProFlowers.com (“ProFlowers™) regarding claims that ProFlowers did
not adequately disclose that certain of its floral arrangements are delivered in a box. The
representative plaintiff (“Class Representative™) claims that ProFlowers did not properly disclose
how the floral arrangements are delivered in a box (collectively, with any related claim including but
not limited to consumer claims, the “Settled Claims™).

ProFlowers fully denies the Class Representative’s claims and contends that it fully disclosed that
certain of its floral arrangements are delivered in a box. ProFlowers nonetheless has agreed to settle
to reduce and avoid further expense, inconvenience, and the distraction of protracted litigation.

You may be a member of the class (“Class Member”) if you: (a) ordered and paid for a floral
arrangement from ProFlowers during the Class Period, from July 1, 2009 through April 30,2016; and
(b) provided a California billing address at the time of your purchase.

Your Legal Rights Are Affected Even If You Do Not Act. Read This Notice Carefully.

You May: Summary: Due Date:

You can opt out of the Settlement and will not be [DATE]
eligible for compensation from the Settlement. But
you keep your right to sue on your own regarding
any Settled Claim.

Ask to Be Excluded

You write to the [Claims Administrator] and explain | [DATE]
why you do not like the Settlement. You may
appear and speak at the fairness hearing on your
Submit an own or through your own lawyer to object to or
Objection comment on the Settlement. You will be bound by
the terms of the Settlement, and you give up your
right to sue on your own regarding any claims that
are part of the Settlement.

If the Settlement is approved, you will be sent the N/A
Settlement Payment. You will be bound by the

Do Nothing terms of the Settlement, and you give up your right
to sue on your own regarding any claims that are
part of the Settlement.

QUESTIONS? ‘CALL (800) XXX-XXXX
-1-



THESE RIGHTS AND OPTIONS AND THE DEADLINES TO EXERCISE THEM ARE
EXPLAINED IN THIS NOTICE.

A. BASIC INFORMATION 3
1. What is a class action and who 1S INVOIVEA?.......cc.eiiiiiiieiiniire et 3
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F. GETTING MORE INFORMATION 8
22.  Where can I get more information? ...t 8
23.  May I contact ProFlowers dir€Ctly?........cooeoiemiiiiiiiiiiiie e 8

QUESTIONS? CALL (800) XXX-XXXX
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A. BASIC INFORMATION

In a class action lawsuit, one or more people called class representatives sue on behalf of other people
who have similar claims. The people together are called the “Class™ or “Class Members.” The
person who initiated the lawsuit, Brett Long (the “Class Representative™), and the company being
sued, ProFlowers, have reached a proposed Settlement of the lawsuit. The Court that is considering
whether to approve the Settlement has allowed, or “certified,” the class action for purposes of
settlement, and all decisions that the Court makes concerning the Settlement will affect everyone in
the Class.

Because the case is a class action, the case affects the rights of Class Members. Therefore, the court
must approve the proposed Settlement. Before the court approves the Settlement, the parties are
providing this Notice to inform potential Class Members about the proposed Settlement. This Notice
explains:

e What the lawsuit and the Settlement are about.

e Who the Settlement affects.

e  Who represents the Class Members in the lawsuit.
e What your legal rights and choices are.

e How and by when you need to act.

The class action case involved in this Settlement is Danny Sozzi et al. v. Provide Commerce, Inc.
d/b/a ProFlowers, Case No. BC513925 (California Superior Court for the County of Los Angeles).
Judge Ann I. Jones in Dept. 308 (the “Court™) will consider whether to approve the Settlement.

ProFlowers delivers certain of its floral arrangements in a box.

Plaintiff claims that ProFlowers did not adequately disclose that certain floral arrangements are
delivered unassembled in a shipping box.

ProFlowers denies the Class Representative’s claims of any wrongdoing and claims that it fully
disclosed that it delivers certain floral arrangement in a box, and that it delivers the arrangements
assembled and ready to put in a vase after trimming the stems. It nonetheless has agreed to settle to
reduce and avoid further expense, inconvenience, and the distraction of protracted litigation.

The Class Representative and Class Counsel (listed below) believe that the claims asserted in the
Class Action have merit, but that the Settlement is in the best interests of the Class Members. Class

QUESTIONS? CALL (800) XXX-XXXX
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Counsel have evaluated information made available in the course of the Class Action and settlement
negotiations, which were presided over by the Honorable Carl J. West, Retired, and have taken into
account the risks and uncertainties of proceeding with the Class Action. Those risks include the
uncertainty of prevailing on the merits, proving damages at trial, and prevailing on post-trial motions
and likely appeals. Based upon their consideration of these factors, and on the substantial time and
expense that will be incurred, Class Counsel believe it is in the best interests of the Class to settle the
Class Action on the terms described below.

ProFlowers strongly denies any wrongdoing and does not believe that it has any liability to the Class
Representative or the Class. However, ProFlowers believes that it is in its best interest to settle the
Class Action under the terms of the Settlement Agreement and obtain closure on these matters to
avoid the uncertainty, expense, and diversion of business resources resulting from further litigation.

The parties exchanged significant amounts of information about the Class Action. After engaging in
settlement negotiations and participating in a mediation with a retired California Superior Court
Judge, the parties agreed to the Settlement, which resolves the Class Action.

This Notice does not imply that any court has found or would have found that ProFlowers violated
the law or that the Class would have recovered any amount of damages if the Class Action was not
settled.

B. WHO IS IN THE SETTLEMENT?

You are a member of the Class if ProFlowers’ records indicate that you: (a) ordered and paid for a
floral arrangement from ProFlowers during the Class Period, from July 1, 2009 through April 30,
2016; and (b) provided a California billing address at the time of your purchase.

C. THE TERMS OF THE PROPOSED SETTLEMENT

This Notice provides a summary of some, but not all, of the terms of the Settlement. To take effect,
the Settlement must be approved by the Court.

ProFlowers agrees to several specific modifications to its disclosure of the delivery method:

1) On the “Product” page, where customers view individual floral arrangements, the product
description now includes “Ships in custom ProFlowers packaging and gift box” under the
image of the floral arrangements and provides a link to the “FAQ” page, which provides even
further details about the manner of shipment and specifically notes that “[i]f requested at
checkout, a vase and other accessories will be delivered in the box as well.”

2) The “Calendar” page, where customers select delivery dates for each floral arrangement,
states conspicuously at the top of the page “Ships in custom ProFlowers packaging and gift
box.”

In addition, Class Members will also receive a $10 gift code to be used towards a purchase at
ProFlowers.com.

QUESTIONS? CALL (800) XXX-XXXX
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No. No benefits are available now because the Court has not yet decided whether to approve the
Settlement. There is no guarantee that the benefits ever will be distributed. Benefits will only be
made available if the Court approves the Settlement.

D. YOUR RIGHTS AND OPTIONS

You need to decide whether or not to participate in the Settlement.

If you do nothing, you will be considered part of the Class and will receive a Settlement Payment,
and all of the Court’s orders will apply to you and legally bind you.

If you remain in the Class, you give up your right, if any, to sue or be part of any other lawsuit or
arbitration against ProFlowers regarding any issues related to the Settled Claims. In particular, you
will release any and all claims, demands, rights, damages, obligations, suits, and causes of action of
every nature and description whatsoever, ascertained or unascertained, suspected or unsuspected,
existing or claimed to exist, including both known and unknown claims, of the Plaintiff and all Class
Members arising from or related to Plaintiff’s allegations in the Complaint (“Released Claims™).

You may want to exclude yourself from the Class if you already have filed (or intend to file) a
lawsuit against ProFlowers for the Settled Claims and want to continue that lawsuit or arbitration
individually, on your own behalf. If you do not exclude yourself, you will be legally bound by all
orders of the Court in the above case regarding the Class, the Settlement Agreement and Release, and
the Settled Claims. If the Court approves the Settlement Agreement and Release, all of the Settled
Claims by all Class Members who do not ask to be excluded will be released. As a result, all Class
Members who do not ask to be excluded will be forever barred from asserting against ProFlowers any
and all claims, demands, rights, damages, obligations, suits, and causes of action of every nature and
description whatsoever, ascertained or unascertained, suspected or unsuspected, existing or claimed
to exist, including both known and unknown claims, of the Plaintiff and all Class Members arising
from or related to Plaintiff’s allegations in the Complaint.

You may exclude yourself (“opt out”) from the Class by sending a written request to the [Claims
Administrator] postmarked no later than [Date]. Your request must include your name, your address,
your telephone number, and your signature. Your request must also include the following language:

“I want to opt out of this Class Action Settlement concerning the
purchase of floral arrangements at ProFlowers.com and delivery of the
arrangements in a box and via a common carrier such as UPS.”

Mail your request to:
[Claims Administrator}

QUESTIONS? CALL (800) XXX-XXXX
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If you exclude yourself from the Settlement, you will not receive any money or other benefits from
the Settlement. However, if you exclude yourself, you will keep your right, to the extent that one
exists, to sue ProFlowers in a separate case on an individual basis on your own behalf on any issues
that are part of the Settled Claims.

Yes, but only if you do not exclude yourself from the Class. Objecting is simply telling the Court
that you do not like something about the Settlement. You will still be bound by all Court orders, even
if your objection is rejected. To object to the Settlement, you must sign and mail a written objection
to the [Claims Administrator] by the deadline of [DATE]. All objections that are sent to the [Claims
Administrator] by the deadline of [DATE] will be considered at the fairness hearing on [DATE]. If
you do not provide [Claims Administrator] with an objection, you waive your right to appeal any
Court order or judgment related to the Settlement.

To object to the Settlement, you must sign and mail a written objection to EClairns_Adﬁﬁnistrator].
Your objection must include:

e Your name and current address.

e Your contact telephone number.

e Your or your representative’s signature.

e The reasons for your objection.

e If you would like to appear at the fairness hearing, a statement indicating your intent to appear.

Mail your objection and/or request to appear to:

[Claims Administrator]

The Court will hold a fairness hearing on [Date] at the California Superior Court for the County of
Los Angeles at the Central Civil West Courthouse, 600 S. Commonwealth Ave., Los Angeles, CA
90005. The Court will consider if:

e The Settlement is fair, reasonable, and adequate;

e The Settlement should be approved; and

e There are any objections to the Settlement.

No. Your attendance at the fairness hearing is not required even if you submit a written objection or
comment. However, you or your attorney may attend the hearing at your own expense.

QUESTIONS? CALL (800) XXX-XXXX
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Yes. You may speak at the fairness hearing to object to the proposed Settlement, but only if you
provided a written objection as described above. Your objection must include a statement that you
intend to appear and be heard at the fairness hearing. You may also enter an appearance through an
attorney hired at your own expense. Until the Court makes a decision on whether the Settlement
should be approved, neither you nor your representatives can pursue or file a lawsuit against
ProFlowers that relates to the Settled Claims.

E. THE LAWYERS REPRESENTING YOU

Yes. Paul Stevens of Stevens, LC; Raquel Flaherty and Sarah Hennessy of Flaherty Hennessy, LP;
and Mark Milstein of Milstein, Adelman, Jackson, Fairchild & Wade LLP. These attorneys and their
law firms are called “Class Counsel.”

You do not need to hire your own lawyer because Class Counsel is working on your behalf.
However, you may hire an attorney at your own expense to represent you and speak on your behalf.

Class Counsel will request that the Court award to Class Counsel reasonable attorneys’ fees and
reimbursement of expenses incurred as a result of the Class Action. The motion(s) by Class Counsel
for attorneys’ fees, for reimbursement of expenses and for incentive awards for the Class
Representative will be filed with the Court on or before [Date]. If you wish to review them, you may
request a copy by contacting Class Counsel.

ProFlowers has agreed to pay Class Counsel reasonable attorneys’ fees and expenses that the Court
awards, subject to an agreed upon maximum of $525,000 in attorneys’ fees and costs. The money for
attorneys’ fees and costs will not be paid by the Class Members or from the benefits provided to
Class Members.

Class Representative Brett Long has requested $5,000 for his service as the Class Representative.
The Court will decide what amount, if any, to award.

The Claims Administrator will undertake certain administrative functions, such as providing this
Notice to Class Members and providing the Settlement Payment to Class Members. The money for
Claims Administration Expenses will not be paid by the Class Members or from the benefits provided
to Class Members.

QUESTIONS? CALL (800) XXX-XXXX
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F. GETTING MORE INFORMATION

S o R o el

If you have further questions, you may contact the Claims Administrator at [phone number].

You may also contact Class Counsel:

Paul Stevens
Stevens, LC
700 S. Flower St., Ste 660
Los Angeles, CA 90017

No. Please do not contact the Court or ProFlowers’s attorneys. They are not in a position to give you
any advice.

QUESTIONS? CALL (800) XXX-XXXX
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CONFIDENTIAL FOR SETTLEMENT PURPOSES ONLY

AMENDED SETTLEMENT AGREEMENT

Plaintiff Brett Long (“Plaintiff”), by and through Plaintiff’s Counsel (as defined below),
and Defendant Provide Commerce, Inc. (d/b/a/ ProFlowers.com, “ProFlowers”) by and through
its counsel, hereby enter into this Agreement (as defined below), pursuant to the terms and
conditions set forth below, and subject to the approval of the Court in the Action (as defined
below).

WHEREAS, on July 1, 2013, Plaintiff and Danny Sozzi filed a complaint against
ProFlowers, alleging that ProFlowers failed to adequately disclose that its floral arrangements
are delivered in a box, rather than hand delivered by a florist with the flowers pre-loaded in a
vase;

WHEREAS, Mr. Sozzi dismissed his claims on November 14, 2013;

WHEREAS, ProFlowers moved to compel arbitration, but the trial court denied the
motion to compel on June 24, 2014, and ProFlowers appealed that denial;

WHEREAS, the Court of Appeal affirmed the trial court’s order denying the motion to
compel arbitration on March 17, 2016;

WHEREAS, Plaintiff and ProFlowers took part in settlement discussions, including
mediation before the Honorable Carl J. West (retired), which took place on September 8, 2016,
and continued via communications with and through the mediator for several weeks thereafter;

WHEREAS the Parties have engaged in formal discovery requests and exchanged
information, and have had a full and fair opportunity to evaluate the strengths and weaknesses of
their respective positions;

WHEREAS, ProFlowers denies Plaintiff’s allegations, denies any and all allegations of
wrongdoing, fault, liability or damage of any kind to Plaintiff and the Class Members (as defined
below), denies that any claim is appropriate for class treatment, and denies that ProFlowers acted
improperly or wrongfully in any way;

WHEREAS, Plaintiff and Plaintiff’s Counsel believe their claims have merit but
recognize the costs and risks of prosecuting this litigation and believe that it is in Plaintiff’s
interest, and in the interest of all putative Class Members, to resolve finally and completely the
potential claims of the Plaintiff and the Class Members against ProFlowers at this time by this
Settlement;

WHEREAS, ProFlowers recognizes the costs and risks of defending this litigation and
believes that it is in ProFlowers’ interest to resolve finally and completely the potential claims of
all Class Members against ProFlowers at this time by this Settlement;

WHEREAS, arm’s length negotiations have taken place between Plaintiff’s Counsel and
ProFlowers, including with the assistance of a mediator; and



WHEREAS, the undersigned parties believe this Agreement offers significant benefits to
all Parties including the Class Members and is fair, reasonable, adequate and in the best interest
of all parties,

NOW, THEREFORE, the undersigned parties stipulate and agree that all claims of the
Plaintiff and Class Members against ProFlowers shall be finally settled, discharged and resolved
on the terms and conditions set forth below.

I. DEFINITIONS

As used in this Agreement, the following terms shall have the defined meanings set forth
below. Where appropriate, terms used in the singular shall be deemed to include the plural and
vice versa.

“Action” means the class action filed by Plaintiff in the Superior Court of California,
County of Los Angeles, and titled Danny Sozzi, et al. v. Provide Commerce, Inc. d/b/a
ProFlowers, Case No. BC513925.

“Agreement” means this Agreement and the exhibits attached hereto.

“Attorneys’ Fees and Costs” means the settlement amounts approved by the Court for
payment to Plaintiff’s Counsel, including but not limited to attorneys’ fees, costs, and litigation
expenses.

“Claims Administration Expenses” means those costs paid to the claims administrator
for carrying out the notice required pursuant to Section IV and the claims administration required
under Section V below.

“Class Members” means those natural persons (excluding wholesalers and other
business purchasers) identified by reference to ProFlowers’ records that: (a) provided a
California billing address; and (b) ordered and paid for a floral arrangement from ProFlowers
during the Class Period.

“Class Period” means July 1, 2009 through April 30, 2016.
“Class Settlement” means the terms set forth in this Agreement.

“Complaint” means the complaint filed by Plaintiff in the Superior Court of California,
County of Los Angeles.

“Court” means the Superior Court of California, County of Los Angeles.

“Effective Date” means the date on which the Settlement and Final Order have become
“Final” in that all of the following conditions have been satisfied:

() The Final Order has been entered; and



(2)(a) if an appeal, review or reconsideration is not sought from the Final Order and
Judgment, the expiration of the time for the filing or noticing of any appeal, petition for
review or motion for reconsideration; or

(2)(b) if an appeal, review or reconsideration is sought from the Final Order and
Judgment, the date on which the Final Order and Judgment is affirmed and is no longer
subject to judicial review or the date on which the appeal, petition for review or motion for
reconsideration is dismissed or denied and the Final Order and Judgment is no longer
subject to judicial review.

“Fairness Hearing” means the final hearing(s) scheduled by the Court in the Action,
after proper notice, to determine whether to approve this Agreement.

“Final Order and Judgment” or “Final Order” means the last of the orders and final
judgment of Court approving this Agreement and entering judgment in the action, substantially
in the form of Exhibit B.

“ProFlowers” means the defendant Provide Commerce, Inc., a Delaware corporation.

“ProFlowers Affiliates” > means ProFlowers, its parent(s) and their respective subsidiaries
and affiliates.

“Notice” means the Court-approved form of notice of this Agreement in the Action to be
provided to the Class Members as stated herein, substantially in the form of Exhibit C.

“Party” or “Parties” means the Plaintiff and Class Members on the one hand, and
ProFlowers on the other.

“Plaintiff” means Brett Long.

“Plaintiff’s Counsel” means the firms Stevens, LC; Flaherty Hennessy, LLP; Milstein,
Adelman, Jackson, Fairchild & Wade, LLP.

“Preliminary Approval Order” means the order of the Court, substantially in the form
of Exhibit A hereto, granting preliminary approval of this Agreement and authorizing the Notice.

“Released Claims” means and includes any and all claims, demands, rights, damages,
obligations, suits, and causes of action of every nature and description whatsoever, ascertained or
unascertained, suspected or unsuspected, existing or claimed to exist, including both known and
unknown claims, of the Plaintiff and all Class Members arising from or related to Plaintiff’s
allegations in the Complaint.

“Settlement Class” means those natural persons (excluding wholesalers and other
business purchasers) identified by reference to ProFlowers’ records that: (a) provided a
California billing address; and (b) ordered and paid for a floral arrangement from ProFlowers
during the Class Period.

“Settlement Payment” means the amounts described in Section III.C of this Agreement.
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II. REQUIRED EVENTS
Promptly after the execution of this Agreement by representatives of both Parties:

Approval of Agreement by Court

Plaintiff’s Counsel and ProFlowers, through counsel, shall take all necessary steps to
obtain judicial approval of the Agreement and a Final Judgment in the Action. As part
of the approval process, the Parties agree to cooperate and use their best efforts to
describe and establish the benefits of this Agreement to the Class Members.

Motion for Preliminary Approval

To effectuate the requirements of Paragraph IL.A. above, Plaintiff’s Counsel shall prepare
the motion and related papers for the Plaintiff’s motion for an order in substantially the
same form as Exhibit A (“Preliminary Approval Order”) and by its terms shall:

1. Preliminarily approve the terms of the Class Settlement;

2. Provisionally approve for settlement purposes a class composed of the Class
Members;

3. Determine the Notice to be given to the Class Members advising them of the

Class Settlement and of the Fairness Hearing to be held to determine the fairness,
reasonableness and adequacy of the Class Settlement; and

4. Schedule hearings to review comments and objections, if any, regarding the Class
Settlement and to consider the fairness, reasonableness and adequacy of the Class
Settlement and the application for an award of attorneys’ fees and reimbursement
of expenses, and to consider whether the Court should issue a Final Order (in
substantially the form attached as Exhibit B) approving the Class Settlement,
entering final judgment in the Action, and awarding appropriate Attorneys’ Fees
and Costs to Plaintiff’s Counsel.

Efforts

Plaintiff’s Counsel and ProFlowers and its counsel will cooperate to undertake all
reasonable actions in order to accomplish the events described in this Section II, including
obtaining a Final Order and Judgment. In the event that the Court fails to grant
Preliminary Approval or fails to issue a Final Order, Plaintiff’s Counsel and ProFlowers
agree to use all reasonable efforts, consistent with this Agreement, to cure any defect
identified by the Court, assuming the Parties in good faith believe that the defect is
curable.



II1. SETTLEMENT TERMS

A. Certification Of Settlement Class.

For the purposes of settlement and the proceedings contemplated herein, the Parties
stipulate and agree that a Settlement Class shall be certified in accordance with the definition set
forth above, that the Named Plaintiff shall represent the Settlement Class for settlement purposes
and shall be the Settlement Class representative, and that Plaintiffs’ Counsel shall be appointed
as counsel for the Settlement Class.

Along with the application for Preliminary Approval of this settlement and this
Agreement, the Plaintiff shall apply to the Court for entry of an order conditionally certifying the
Settlement Class in accordance with the definition set forth herein, determining that the Named
Plaintiff adequately represents the Settlement Class and shall be its class representative, and
appointing Plaintiffs’ Counsel as Settlement Class counsel.

The certification of the Settlement Class, the appointment of the Named Plaintiff to act as
the Settlement Class representative, and the appointment of Plaintiffs” Counsel to act as
Settlement Class counsel shall be binding only with respect to this settlement and this
Agreement. In the event that Final Approval does not occur for any reason, the Order
Conditionally Certifying a Settlement Class, and all of its provisions, shall be vacated by its own
terms, and this Action shall revert to its status with respect to the Complaint and class
certification as existed prior to the date of this Agreement.

B. Benefits to Parties

As part of this Settlement, ProFlowers agreed to modify the conduct that was the subject
of this lawsuit and provide a gift code to Class Members, as described more fully below,
and ProFlowers shall receive the release and Final Order and Judgment in the action and
the maximum res judicata and collateral estoppel benefits as allowed by local, state or
federal law.

1. Changes to Website

Plaintiff alleges that ProFlowers failed to adequately disclose that its floral
arrangements are delivered unassembled in a box. ProFlowers contends that its flowers
are delivered assembled in a box, and that its disclosures were adequate. To resolve the
costs of protracted litigation, ProFlowers has agreed to enhance and has enhanced its
disclosure that its floral arrangements are shipped in a box. To do so, ProFlowers has
implemented the following:

1) On the “Product” page, where customers view individual floral arrangements,
the product description now includes “Ships in custom ProFlowers packaging and
gift box” under the image of the floral arrangements and provides a link to the
“FAQ?” page, which provides even further details about the manner of shipment



and specifically notes that “[i]f requested at checkout, a vase and other
accessories will be delivered in the box as well.”

2) The “Calendar” page, where customers select delivery dates for each floral
arrangement, states conspicuously at the top of the page “Ships in custom
ProFlowers packaging and gift box.”

The parties understand and acknowledge that ProFlowers already has
implemented the changes identified above. Nothing herein shall prevent ProFlowers
from modifying the wording or structure of its website, provided, however, that despite
any such modifications, ProFlowers shall continue to disclose when floral arrangements
are shipped in a box in accordance with applicable law.

2. Other Relief To Class Members

All Class Members who do not exclude themselves from the class will be sent a
$10 gift code to be used towards a purchase at www.ProFlowers.com (“Settlement
Payment”). The $10 gift code will be a standard ProFlowers gift code, which operate as
e-codes that consumers use when making a purchase on-line and will be subject to the
following standard terms and conditions: the gift codes (1) are not redeemable for cash;
(2) are non-transferable; (3) have no expiration date; (4) are available for a one-time use;
and (5) cannot be used for shipping, care and handling fees, or taxes.

3. Incentive Payment to Plaintiff

Plaintiff intends to seek an incentive payment for his participation in the Action
and representation of absent Class Members. ProFlowers has agreed not to object to such
a request so long as the request does not exceed $5,000.

IV. NOTIFICATION OF SETTLEMENT TO CLASS MEMBERS

Qverview

After the issuance of the Preliminary Approval Order, ProFlowers shall provide notice, as
set forth below, of the terms of the Agreement, the rights that will be extinguished under
the Agreement, and the rights and the processes by which Class Members may comment
on, object to, or exclude themselves from the Class Settlement. The Notice shall be
substantially in the form described in Exhibits C.

Notice

Within thirty (30) days of entry of the Preliminary Approval Order, ProFlowers shall,
through the class administrator, provide Class Notice to the putative Class Members.
That notice will be provided via email to the email address used by the putative Class
Member when he/she made the purchase at issue. Such notice shall be substantially in
the form of Exhibit C.



Proof of Notice

Within fourteen days (14) after completion of service on all Class Members as described
in Section IV.B., ProFlowers shall provide affidavits to Plaintiff’s Counsel attesting to
the measures undertaken to provide the Notice.

Costs of Notice and Claims Administration

All reasonable costs associated with claims administration, including providing the
Notice described herein, shall be paid by ProFlowers.

V. CLAIMS ADMINISTRATION

Claims Administrator

After meeting and conferring with Plaintiff’s Counsel, ProFlowers will select a claims
administrator to administer notice to the class, distribute the Settlement Payment, and
collect any comments, objections, or exclusions received from Class Members.

Website

The claims administrator will create and support a website to which the Notice will direct
Class Members. The website will contain the Settlement Agreement and a notification of
the deadlines ordered by the Court.

Claims Processing

ProFlowers shall provide the claims administrator with documentation identifying the
putative Class Members and their email addresses. The claims administrator shall email
the Settlement Payment to each Class Member who does not elect to exclude themselves
pursuant to Section VL.B.

The Settlement Payments will be activated within thirty (30) days of the Effective Date,
during which time no post judgment interest will accrue.

No Payment if Effective Date Not Reached

As discussed in Section IL.C., above, Plaintiff’s Counsel and ProFlowers and its counsel
will cooperate and use all reasonable efforts to secure a Final Order and Judgment. If,
despite the parties’ efforts, the Court does not approve and enter the Final Order and
Judgment or the Effective Date does not occur, no payments or distributions of any kind
shall be made to Plaintiff or the Class Members.

V1. OBJECTIONS AND OPT-OUTS BY CLLASS MEMBERS

Objections

1. Any Class Member who intends to object to the fairness, reasonableness and
adequacy of the Class Settlement (hereinafter “Objections”) must sign and file a
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written Objection with the claims administrator on or before the date specified in
the Preliminary Approval Order. The claims administrator will record the date of
receipt of the Objection and forward it to Plaintiff’s Counsel and ProFlowers’
counsel within five (5) business days following receipt. Plaintiff’s Counsel will
file copies of any Objections with the Clerk of the Court no later than five (5)
days prior to the scheduled Fairness Hearing date. The claims administrator shall
retain the originals of all written objections until the Effective Date occurs.

Class Members making Objections must set forth their full name, current address
and telephone number. Objecting Class Members must also state in writing all
Objections and the reasons therefore, and a statement whether the objecting Class
Member intends to appear at the Fairness Hearing(s) either with or without
counsel. Class Members who fail to file timely written Objections in the manner
specified above shall be deemed to have waived any Objections and shall be
foreclosed from making any Objection (whether by appeal or otherwise) to this
Agreement.

B. Exclusions/Opt Quts

1.

Any Class Members who elect to exclude themselves or “opt out” of this
Agreement must file a written request to opt out with the claims administrator on
or before the date specified in the Preliminary Approval Order (“Request to Opt
Out”). The claims administrator will record the date of receipt of the Request to
Opt Out and forward it to Plaintiff’s Counsel and ProFlowers within five (5)
business days following receipt. Plaintiff’s Counsel will file copies of any
Requests to Opt Out with the Clerk of the Court no later than five (5) days prior to
the scheduled Fairness Hearing date. The claims administrator shall retain the
originals of all written Requests to Opt Out until the Effective Date occurs. The
Request to Opt Out shall be signed by the Class Member, and include his/her
name, address, and telephone number, with a statement that includes the
following language: “I want to opt out of this Class Action Settlement concerning
ProFlowers’ alleged failure to sufficiently disclose details regarding how floral
arrangements were delivered in a box.”

Class Members who opt out of the Class Settlement will relinquish their rights to
benefits hereunder and will not release their claims under Section VII, below.
However, Class Members who fail to submit a valid and timely request for
exclusion on or before the date specified in the Preliminary Approval Order shall
be bound by all terms of this Agreement and the Final Order and Judgment,
regardless of whether they have otherwise attempted to request exclusion from the
Settlement and regardless of whether they actually take advantage of the benefits
of the Settlement.




C.

3. Any Class Member who submits a timely Request to Opt Out may not file an
Objection to the settlement and shall be deemed to have waived any rights or
benefits under this Agreement.

Rescission of Opt Outs

1. The parties recognize that some Class Members who initially submit a Request to
Opt Out seeking exclusion may, upon further reflection, wish to withdraw or
rescind such Request to Opt Out. Class Members shall be permitted to withdraw
or rescind their Request to Opt Out by submitting a rescission of opt-out
statement to the claims administrator (“Rescission of Opt Out”) that includes
their name, address, and telephone number and the following language: “I want to
rescind my prior decision to opt out of this Class Action Settlement concerning
ProFlowers’ alleged failure to sufficiently disclose details regarding how floral
arrangements were delivered in a box. I have reconsidered and wish to withdraw
my Request to Opt Out.”

2. Class Members submitting such rescission statements shall sign and date the
statement and cause it to be delivered to the claims administrator no later than the
deadline for filing Objections or Request to Opt Out as specified in the
Preliminary Approval Order.

3. The claims administrator shall stamp the date received on the original of any
Rescission of Opt Out statement and serve copies to Plaintiff’s Counsel and
ProFlowers no later than five (5) days after receipt thereof, and Plaintiff’s
Counsel shall file copies of any Rescission of Opt Out with the Clerk of the Court
no later than five (5) days prior to the scheduled Fairness Hearing. The claims
administrator shall retain the originals of all Rescissions of Opt Out statements
until the Effective Date.

Faimess Hearing

Upon expiration of the deadline for filing Objections and/or Requests to Opt Out from
this Agreement as set forth in the Preliminary Approval Order and Notice, and on the
date set forth in the Preliminary Approval Order, a Fairness Hearing shall be conducted
to determine final approval of the settlement along with the amount properly payable for
attorneys’ fees, costs and expenses. Upon final approval of this Agreement by the Court
at or after the Fairness Hearing, the Parties shall present the Final Order and Judgment,
substantially in the form attached to this Agreement as Exhibit B, to the Court for
approval and entry.

VII. RELEASES, ENTRY OF JUDGMENT, AND JURISDICTION OF COURT

Release of Claims By Plaintiff and the Class Members

It is hereby agreed that, upon the Effective Date, Plaintiff and all Class Members who do
not opt out of the Settlement, and their heirs, executors, estates, predecessors, successors,
assigns, agents and representatives, shall be deemed to have jointly and severally released
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and forever discharged ProFlowers and ProFlowers Affiliates, together with their
respective agents, attorneys, employees, officers, directors, employees, affiliates,
subsidiaries, parent companies, insurers, all persons natural or corporate in privity with
any one or more of them including any agents, representatives, and contractors
(collectively, “Released Parties™), from any and all Released Claims.

Plaintiff and all Class Members shall be fully and forever barred from instituting or
prosecuting in any court or tribunal, either directly or indirectly, individually or
representatively, any and all Released Claims against the Released Parties.

For the avoidance of any doubt, Plaintiff and all Class Members who do not opt out of the

Settlement Agreement hereby acknowledge and-waive-the-pretections-afforded-by
G&m%a%é%%&m%s&e%mhﬁspem&e&s%ﬁmsthm the

definition of Released Claims (see Section 1) includes all claims arising from or in any
way related to Plaintiff’s allegations in the Complaint, regardless of whether such claims

are known or unknown, suspected or unsuspected. Seetion1542-provides:

Notice of Final Judgment

Upon final approval of the Agreement by the Court, a Final Judgment shall be entered in
the Action. A copy of the Final Judgment shall be posted on the website created and
maintained by the claims administrator for thirty (30) days following entry of the Final
Judgment.

Continuing Jurisdiction

Notwithstanding the Final Judgment described in Section VILB, above, the Court shall
retain jurisdiction for the purpose of entering all orders, authorized hereunder, that may
be necessary to implement the provisions of this Agreement. Except as otherwise
provided herein, in the event that any applications for relief related to this Agreement or
Final Judgment are made, such applications shall be made to the Court pursuant to Code
of Civil Procedure section 664.6, which shall maintain continuing jurisdiction for such

purposes.
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Exclusive Remedies Under Settlement

Upon the Effective Date: (i) this Agreement shall be the exclusive remedy for any and all
Released Claims of Class Members; and (ii) ProFlowers shall not be subject to liability or
expense of any kind to any Class Members, who shall be permanently banned and
enjoined from initiating, asserting, or prosecuting against ProFlowers in any federal or
state court or tribunal any and all Released Claims other than as provided by this
Agreement.

VIII. EFFECT OF DISAPPROVAL, CANCELLATION OR TERMINATION

Conditions for Voiding Agreement

In the event (i) the Court does not enter the Preliminary Approval Order specified in this
Agreement, (ii) the Court does not finally approve the settlement as provided in this
Agreement, (iii) the Court does not enter the Final Order and Judgment as provided in
this Agreement, or (iv) the settlement does not become final for any other reason, this
Agreement shall be null and void and any order or judgment entered by the Court in
furtherance of this settlement shall be vacated nunc pro tunc, in which case the Parties
shall proceed in all respects as if this Agreement had not been executed, and the terms or
fact of this Agreement (as well as the negotiations leading up to the execution of this
Agreement) shall be inadmissible in any proceeding for any purpose.

IX. SETTLEMENT NOT EVIDENCE AGAINST THE PARTIES

Termination of Agreement

In the event this Agreement is terminated for any reason: (i) all negotiations, proceedings,
documents prepared and statements made in connection herewith shall be without
prejudice to the Parties, shall not be deemed or construed to be an admission by any Party
of any act, matter or proposition, and shall not be used in any manner or for any purpose
in any subsequent activity in the Action or in any other action or proceeding; and (ii) other
than as expressly preserved by this Agreement in the event of its termination, this
Agreement shall have no further force and effect with respect to any Party, Plaintiff’s
Counsel and Plaintiff’s Counsel fees and costs as described in Section X.A, and shall not
be used in the Action or any other proceeding for any purpose.

ProFlowers’ Denial of Liability

ProFlowers denies all of the claims asserted by Plaintiff in her Complaint, and further
denies that the Action can appropriately be tried as a class action. ProFlowers has elected
to settle the Action, via this Agreement, despite significant defenses to the Complaint, for
the purpose of avoiding the uncertainty inherent in litigation and to avoid paying further
litigation costs and expenses. Nothing in this Agreement may be construed as an
admission by any of the Parties of any wrongdoing or breach of any obligation
whatsoever.
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X. ATTORNEYS’ FEES AND COSTS AND CLAIMS ADMINISTRATION EXPENSES

A.

Plaintiff’s Counsel Fees and Costs

Subject to approval by the Court, ProFlowers agrees to pay Plaintiff’s Counsel up to
$525,000 for Attorney’s Fees and Costs. For Attorney’s Fees and Costs, Plaintiff’s
Counsel shall request an award for no more than $525,000, to which ProFlowers will not
object. Attorneys’ Fees and Costs payable to Plaintiff’s Counsel as determined by the
Court shall be paid by ProFlowers within thirty (30) days after the Effective Date, during
which time no post judgment interest will accrue. In the event the Court awards
Plaintiff’s Counsel Attorneys’ Fees and Costs in an amount greater than the above agreed
upon amounts, ProFlowers will only be required to pay Plaintiff’s Counsel Attorneys’
Fees and Costs of $525,000, and Plaintiff’s Counsel agrees to release any claim for any
amount of Attorneys’ Fees and Costs in excess of those amounts.

Claims Administration Expenses

The Claims Administration Expenses are estimated not to exceed $55,000.

Payment of Attorneys’ Fees and Costs and Claims Administration Expenses

Claims Administration Expenses and Attorneys’ Fees and Costs, as awarded by the
Court, shall not exceed the amounts set forth herein, and are to be paid separate and apart
from the benefits provided to the Class Members and shall not affect the benefits awarded
to the class.

XI. MISCELLANEOUS PROVISIONS

Captions

The headings of the sections and paragraphs of this Agreement are included for
convenience only and shall not be deemed to constitute part of this Agreement or to
affect its construction.

Amendments

This Agreement, including all appendices and exhibits attached hereto, may not be
modified or amended except in writing signed by all Parties hereto.

Counterparts

This Agreement may be executed in one or more counterparts, each of which shall be
deemed an original but all of which together shall constitute one and the same instrument.
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E.

Applicable Law

This Agreement shall be governed by and construed in accordance with the substantive
laws of the State of California, without giving effect to any of its conflict of laws
provisions.

Costs

Except as specifically provided in this Agreement and as approved by the Court, each
Party shall bear its own costs and attorneys’ fees including taxable court costs.

Recitals and Exhibits

All of the recitals and Exhibits to this Agreement are material and integral parts hereof,
and are fully incorporated herein by reference. This Agreement and the Exhibits
hereto constitute the entire, fully integrated agreement among the Parties and cancel and
supersede all prior written and unwritten agreements and understandings pertaining to the
settlement of the Action. The Parties each covenant and warrant that they have not
relied upon any promise, representation or undertaking not set forth in writing herein to
enter into this Agreement.

Void Clauses

If any provision, paragraph, section, article, or other portion of this Agreement is found to
be void, all the remaining portions of this Agreement shall remain in effect and be
binding upon the Parties provided that the void provisions were not material. The Court
shall make the determination as to whether the void provisions were material.

Timin

The Parties reserve the right, subject to the Court’s approval, to request any reasonable
extensions of time that might be necessary to carry out any of the provisions of this
Agreement.

Notices

Any notice, request or instruction or other document to be given by any Party to this
Agreement to any other Party to this Agreement (other than class notification) shall be in
writing and delivered personally or sent by registered or certified mail, postage prepaid:

To Plaintiff’s Counsel at:

Paul Stevens

Stevens, 1.C

700 S. Flower Street, Suite 660
Los Angeles, CA 90017
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To ProFlowers:

Provide Commerce, Inc.
3113 Woodcreek Dr.
Downers Grove, IL 60515
Attn: Legal Department

With copy to ProFlowers’ Counsel at:
Christopher J. Lovrien

Jones Day

555 South Flower Street, 50" Floor
Los Angeles, CA 90071

J. Court Actions

All applications for Court approval or Court orders required or permitted under this
Agreement shall be made with reasonable prior notice to all Parties.

K. Interpretation

The determination of the terms of, and the drafting of, this Agreement including any
Exhibits, has been by mutual agreement after negotiation, with consideration by and
participation of all Parties and their counsel. Because this Agreement was drafted with
the participation of all Parties and their counsel, the presumption that ambiguities shall be
construed against the drafter does not apply. Each of the Parties was represented by
competent and effective counsel throughout the course of settlement negotiations and in
the drafting and execution of this Agreement, and there was no disparity in bargaining
power among the parties to this Agreement.

L. Abeyance

The Parties agree to hold all proceedings in the Action, except such proceedings as may
be necessary to implement and complete the Agreement, in abeyance pending the
Fairness Hearing to be conducted by the Court.

M. Fairness

The Parties believe that this Agreement is a fair, adequate and reasonable settlement of
the Action and have arrived at this Agreement in arm’s-length negotiations, taking into
account all relevant factors, present and potential.

IN WITNESS WHEREOF, the Parties or their respective counsel have executed this
Agreement as of the date(s) indicated on the lines below:

Dated:

Brett Long
Plaintiff
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Dated:

Paul Stevens
Counsel for Plaintiff

Dated:

Raquel Flaherty

Sarah Hennessy

Counsel for Plaintiff
Dated:

Mark Milstein

Counsel for Plaintiff
Dated:

Scott Levin

Executive Vice President and General Counsel

Provide Commerce, Inc.
Dated:

Christopher J. Lovrien
Counsel for Defendant Provide Commerce, Inc.

NAI-1502232952
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES, CENTRAL CIVIL WEST

DANNY SOZZI and BRETT LONG
individually and on behalf of all others
similarly situated, ,

Plaintiff,
V.
PROVIDE COMMERCE, INC., a Delaware
Corporation, d/b/a PROFLOWERS; and
DOES 1 through 10, inclusive,

Defendant.

CASE NO. BC513925

Assigned for all purposes to the
Hon. Ann I. Jones

[PROPOSED] ORDER
PRELIMINARILY APPROVING
CLASS ACTION SETTLEMENT AND
RELATED MATTERS

Complaint Filed: July 1, 2013
Hearing: April 12,2017
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Plaintiff Brett Long (“Plaintiff”’) has moved the Court for an Order (1) preliminarily
approving the Settlement; (2) directing distribution of Notice to the Class; and (3) setting a
hearing date for final approval of the settlement. Defendant Provide Commerce, Inc.
(“Defendant” or “ProFlowers”) does not oppose the motion.

This Court, having fully considered the Notice of Motion and Motion, the memorandum
of points and authorities in support thereof, the declarations in support thereof, the Settlement
Agreement itself, the proposed form of class notice, and the oral arguments presented to the Court
at the hearings on March 28, 2017 and April 12, 2017, and in recognition of the Court’s duty to
make a preliminary determination as to the reasonableness of any proposed class action
settlement and to conduct a final fairness hearing as to good faith, fairness, adequacy, and
reasonableness of any proposed settlement, HEREBY ORDERS and MAKES
DETERMINATIONS as follows:

I. Definitions

The capitalized terms used in this Order shall have the meanings and/or definitions given
to them in the Amended Settlement Agreement, a copy of which was filed with the Court on
April 6, 2017.

For purposes of settlement and final approval of the Settlement Agreement, the Court
hereby certifies a Settlement Class to be defined as those natural persons (excluding wholesalers
and other business purchasers) identified by reference to ProFlowers’ records that: (a) provided a
California billing address; and (b) ordered and paid for a floral arrangement from ProFlowers
during the Class Period, from July 1, 2009 through April 30, 2016. The Court finds, solely for
purposes of considering this Settlement Agreement, that the requirements of Code of Civil
Procedure Section 382 are satisfied, including requirements for the existence of an ascertainable
class, a community of interest, and manageability of a settlement class, that common issues of
law and fact predominate, and that a settlement class is superior to alternative means of resolving
the claims and disputes at issue in this action.

1L Preliminary Approval Of The Settlement Agreement

The Court has reviewed the Settlement Agreement and the proposed Class Notice, which
2
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are incorporated herein by reference. The Court finds that the Settlement Agreement appears to
be within the range of reasonableness of a settlement that could ultimately be given final approval
by this Court.

III.  Approval Of Distribution Of The Notice Of Settlement

This Court finds the proposed Class Notice fairly and adequately advises the potential
Class Members of the terms of the proposed settlement. Specifically, the Class Notice describes
the nature of the litigation; the scope of the Class; the terms of the proposed Settlement; the
procedure by which Class Members will receive the Settlement Payment; Class Counsel’s
proposed fee and cost application; the date, time and place of the final approval hearing; and the
procedure and deadlines for opting out of the proposed Settlement or for submitting comments
and objections.

The Notice also fulfills the requirement of neutrality in class notices. Accordingly, the
Notice complies with the standards of fairness, completeness, and neutrality required of a
combined settlement-certification Class Notice disseminated under authority of the Court.

The Court further finds that the direct notice to all putative class members via email
readily comports with all constitutional requirements, including those of due process, and also
fully complies with Cal. Rule of Court, Rule 3.766 and 3.769. In particular, direct notice via
email to the email address the Class Members provided to ProFlowers when placing an order is
the most likely manner to reach Class Members.

Accordingly, good cause appearing therefore, the Court hereby approves the proposed
Class Notice (attached to the Settlement Agreement and incorporated by reference), and adopts

the following deadlines by which the parties must perform the prescribed action:

April 27,2017 (w/in 15 days after ~ Direct emailing of Notice completed by

Preliminary Approval): ProFlowers/Class Administrator.
June 26, 2017 (60 days after Last day for Class Members to submit a request
Notice being provided): for exclusion from the proposed Settlement.

Last day for Class Members to submit
objections to or comments on the proposed
Settlement
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July 14, 2017 (78 days after Last day for filing and service of papers in
Notice being provided): support of final Settlement approval and
requests for attorneys’ fees and expenses

, 2017 (100 days after Final Fairness Hearing
Notice being provided):

IV.  Final Approval Hearing

A. Logistics

The Court hereby grants the joint motion to set a fairness hearing for final approval of the

Settlement Agreement on ,2017 at a.m./p.m. in Department 308 of the Los

Angeles County Superior Court, located at the Central Civil West Courthouse, 600 S.
Commonwealth Ave., Los Angeles, CA 90005. At the Fairness Hearing, the Court will consider:
(a) the fairness, reasonableness and adequacy of the proposed Settlement; (b) whether the
Settlement should be finally approved by the Court; (c) the application for an award of attorneys’
fees and costs to Class Counsel in this action; (d) objections to the Settlement, or any of its terms;
and (e) such other matters as the Court may deem proper and necessary.

Any briefs and other papers in support of the final approval of the Settlement, and Class
Counsel’s application for an award of attorneys’ fees and costs, shall be filed with the Court
according to the schedule set out above. After the Fairness Hearing, the Court may enter an order
approving the Settlement and enter final judgment in this action, which will adjudicate the rights
of all Class Members. The Fairness Hearing may be postponed, adjourned, or continued by order
of the Court without further notice to the Settlement Class.

1. Objections

Members of the class who object to the proposed settlement may appear and present such
objections at the Final Approval Hearing in person or by counsel, provided that the objecting
Class Member submits a written statement containing the name and address of the objecting Class
Member and the basis of that person’s objections, together with a notice of the intention to
appear, if appropriate, which must be sent to Class Counsel no later than 60 days after Notice is
provided. No person shall be heard, and no briefs or papers shall be received or considered,

unless the foregoing documents have been sent to the Claims Administrator as described in this

4
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Order, except as this Court may permit for good cause shown.

2. Requests for Exclusion (Opt-Outs)

Members of the Class may elect to opt out of this Settlement Agreement, relinquishing
their rights to benefits thereunder (except to the extent that prospective relief under the Settlement
Agreement shall apply to such persons). Members of the Class who opt out of the Settlement
Agreement will not release their claims under the terms of the Settlement Agreement. All notices
of intent to opt out of the Settlement must also be postmarked by 60 days after Notice is provided,
and must include the Class members’ name, address, telephone number, and signature, with a
statement that includes the following language: “I want to opt out of this Class Action Settlement
concerning ProFlowers’ alleged failure to sufficiently disclose details regarding how floral
arrangements were delivered in a box.” Requests for exclusion should be mailed to the Claims
Administrator, who will forward them to ProFlowers’ counsel and Class Counsel, who will then
forward copies to the Clerk of the Court.

Members of the Class who fail to submit a valid and timely request for exclusion shall be
bound by all terms of the Settlement Agreement and the Final Order and Judgment, regardless of
whether they (1) have requested exclusion from the Settlement Agreement; and/or (2) receive a
Settlement Payment. Any member of the Class who submits a timely request for exclusion or
opt-out may not file an Objection to the Settlement and shall be deemed to have waived any rights
or benefits under the Settlement Agreement (except to the extent that prospective relief under the
Settlement Agreement shall apply to such persons).

IT IS FURTHER ORDERED that, if for any reason the Court does not grant final
approval of the Settlement Agreement, all documents, evidence, interactions and proceedings in
connection therewith shall be without prejudice to the status quo ante rights of the parties to the
litigation, as more specifically set forth in the Settlement Agreement.

IT IS SO ORDERED.
Dated: ,2017

HON. Ann L. Jones
Judge of the Superior Court
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES, CENTRAL CIVIL WEST

DANNY SOZZI and BRETT LONG
individually and on behalf of all others
similarly situated, ,

Plaintiff,
v.
PROVIDE COMMERCE, INC., a Delaware
Corporation, d/b/a PROFLOWERS; and
DOES 1 through 10, inclusive,

Defendant.

CASE NO. BC513925

Assigned for all purposes to the
Hon. Ann I. Jones

[PROPOSED] ORDER
PRELIMINARILY APPROVING
CLASS ACTION SETTLEMENT AND
RELATED MATTERS

Complaint Filed: July 1,2013
Hearing: BATE} April 12. 2017
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Plaintiff Brett Long (“Plaintiff”) has moved the Court for an Order (1) preliminarily
approving the Settlement; (2) directing distribution of Notice to the Class; and (3) setting a
hearing date for final approval of the settlement. Defendant Provide Commerce, Inc.
(“Defendant” or “ProFlowers™) does not oppose the motion.

This Court, having fully considered the Notice of Motion and Motion, the memorandum
of points and authorities in support thereof, the declarations in support thereof, the Settlement

Agreement itself, the proposed form of class notice, and the oral arguments presented to the Court

at the hearings on {BATE}March 28. 2017 and April 12. 2017, and in recognition of the Court’s
duty to make a preliminary determination as to the reasonableness of any proposed class action
settlement and to conduct a final fairness hearing as to good faith, fairness, adequacy, and
reasonableness of any proposed settlement, HEREBY ORDERS and MAKES
DETERMINATIONS as follows:
I Definitions

The capitalized terms used in this Order shall have the meanings and/or definitions given
to them in the Amended Settlement Agreement, a copy of which was filed with the Court on
April 6, 201 7HDATEL

For purposes of settlement and final approval of the Settlement Agreement, the Court
hereby certifies a Settlement Class to be defined as those natural persons (excluding wholesalers
and other business purchasers) identified by reference to ProFlowers’ records that: (a) provided a
California billing address; and (b) ordered and paid for a floral arrangement from ProFlowers
during the Class Period, from July 1, 2009 through April 30, 2016. The Court finds, solely for
purposes of considering this Settlement Agreement, that the requirements of Code of Civil
Procedure Section 382 are satisfied, including requirements for the existence of an ascertainable
class, a community of interest, and manageability of a settlement class, that common issues of
law and fact predominate, and that a settlement class is superior to alternative means of resolving
the claims and disputes at issue in this action.

1I. Preliminary Approval Of The Settlement Agreement

The Court has reviewed the Settlement Agreement and the proposed Class Notice, which

2
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are incorporated herein by reference. The Court finds that the Settlement Agreement appears to
be within the range of reasonableness of a settlement that could ultimately be given final approval
by this Court.

III.  Approval Of Distribution Of The Notice Of Settlement

This Court finds the proposed Class Notice fairly and adequately advises the potential
Class Members of the terms of the proposed settlement. Specifically, the Class Notice describes
the nature of the litigation; the scope of the Class; the terms of the proposed Settlement; the
procedure by which Class Members will receive the Settlement Payment; Class Counsel’s
proposed fee and cost application; the date, time and place of the final approval hearing; and the
procedure and deadlines for opting out of the proposed Settlement or for submitting comments
and objections.

The Notice also fulfills the requirement of neutrality in class notices. Accordingly, the
Notice complies with the standards of fairness, completeness, and neutrality required of a
combined settlement-certification Class Notice disseminated under authority of the Court.

The Court further finds that the direct notice to all putative class members via email
readily comports with all constitutional requirements, including those of due process, and also
fully complies with Cal. Rule of Court, Rule 3.766 and 3.769. In particular, direct notice via
email to the email address the Class Members provided to ProFlowers when placing an order is
the most likely manner to reach Class Members.

Accordingly, good cause appearing therefore, the Court hereby approves the proposed
Class Notice (attached to the Settlement Agreement and incorporated by reference), and adopts

the following deadlines by which the parties must perform the prescribed action:

April 27, 2017 (w/in Direct emailing of Notice completed by
3015 days after Preliminary ProFlowers/Class Administrator.
Approval):

—June 26, 2017 (60 days Last day for Class Members to submit a request
after Notice being provided): for exclusion from the proposed Settlement.

Last day for Class Members to submit
objections to or comments on the proposed
Settlement
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————July 14, 2017 (758 days  Last day for filing and service of papers in
after Notice being provided): support of final Settlement approval and
requests for attorneys’ fees and expenses

, 2017 (100 days after Final Fairness Hearing
Notice being provided):

IV. Final Approval Hearing

A. Logistics

The Court hereby grants the joint motion to set a fairness hearing for final approval of the

Settlement Agreement on ,2017 at a.m./p.m. in Department 308 of the Los

Angeles County Superior Court, located at the Central Civil West Courthouse, 600 S.
Commonwealth Ave., Los Angeles, CA 90005. At the Fairness Hearing, the Court will consider:
(a) the fairness, reasonableness and adequacy of the proposed Settlement; (b) whether the
Settlement should be finally approved by the Court; (c) the application for an award of attorneys’
fees and costs to Class Counsel in this action; (d) objections to the Settlement, or any of its terms;
and (e) such other matters as the Court may deem proper and necessary.

Any briefs and other papers in support of the final approval of the Settlement, and Class
Counsel’s application for an award of attorneys’ fees and costs, shall be filed with the Court
according to the schedule set out above. After the Fairness Hearing, the Court may enter an order
approving the Settlement and enter final judgment in this action, which will adjudicate the rights
of all Class Members. The Fairness Hearing may be postponed, adjourned, or continued by order
of the Court without further notice to the Settlement Class.

1. Objections

Members of the class who object to the proposed settlement may appear and present such
objections at the Final Approval Hearing in person or by coungel, provided that the objecting
Class Member submits a written statement containing the name and address of the objecting Class
Member and the basis of that person’s objections, together with a notice of the intention to
appear, if appropriate, which must be sent to Class Counsel no later than 60 days after Notice is
provided. No person shall be heard, and no briefs or papers shall be received or considered,

unless the foregoing documents have been sent to the Claims Administrator as described in this

4
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Order, except as this Court may permit for good cause shown.

2. Requests for Exclusion (Opt-Outs)

Members of the Class may elect to opt out of this Settlement Agreement, relinquishing
their rights to benefits thereunder (except to the extent that prospective relief under the Settlement
Agreement shall apply to such persons). Members of the Class who opt out of the Settlement
Agreement will not release their claims under the terms of the Settlement Agreement. All notices
of intent to opt out of the Settlement must also be postmarked by 60 days after Notice is provided,
and must include the Class members’ name, address, telephone number, and signature, with a
statement that includes the following language: “I want to opt out of this Class Action Settlement
concerning ProFlowers’ alleged failure to sufficiently disclose details regarding how floral
arrangements were delivered in a box.” Requests for exclusion should be mailed to the Claims
Administrator, who will forward them to ProFlowers’ counsel and Class Counsel, who will then
forward copies to the Clerk of the Court.

Members of the Class who fail to submit a valid and timely request for exclusion shall be
bound by all terms of the Settlement Agreement and the Final Order and Judgment, regardless of
whether they (1) have requested exclusion from the Settlement Agreement; and/or (2) receive a
Settlement Payment. Any member of the Class who submits a timely request for exclusion or
opt-out may not file an Objection to the Settlement and shall be deemed to have waived any rights
or benefits under the Settlement Agreement (except to the extent that prospective relief under the
Settlement Agreement shall apply to such persons).

IT IS FURTHER ORDERED that, if for any reason the Court does not grant final
approval of the Settlement Agreement, all documents, evidence, interactions and proceedings in
connection therewith shall be without prejudice to the status quo ante rights of the parties to the
litigation, as more specifically set forth in the Settlement Agreement.

IT IS SO ORDERED.
Dated: , 2017

HON. Ann I. Jones
Judge of the Superior Court
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PROOF OF SERVICE

I, Diane Sanchez, declare:

I am a citizen of the United States and employed in Los Angeles County, California. I am
over the age of eighteen years and not a party to the within-entitled action. My business address
is 555 South Flower Street, Fiftieth Floor, Los Angeles, California 90071-2300. On April 6,

2017, I served a copy of:

NOTICE OF FILING AMENDED SETTLEMENT AGREEMENT AND
AMENDED PROPOSED ORDER GRANTING PRELIMINARY APPROVAL OF

SETTLEMENT

D by transmitting via facsimile the document(s) listed above to the fax number(s) set
forth below on this date before 5:00 p.m.

D by placing the document(s) listed above in a sealed envelope with postage thereon
fully prepaid, in the United States mail at Los Angeles, California addressed as set
forth below.

D by placing the document(s) listed above in a sealed envelope and

affixing a pre-paid air bill, and causing the envelope to be delivered to a Delivery
Service agent for delivery.

D by personally delivering the document(s) listed above to the person(s) at the
address(es) set forth below.

By LEXIS FILE AND SERVE EXPRESS: I caused the above-referenced
document(s) to be transmitted to the names person(s) on the attached service list.

I am readily familiar with the firm's practice of collection and processing correspondence
for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same
day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day after date of deposit for mailing an affidavit.

I declare under penalty of perjury under the laws of the State of California that the above

is true and correct.

Executed on April 6, 2017, at Los Angeles, California. i

— Diane Sanchez

NAI-1502082515v1

PROOF OF SERVICE
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SERVICE LIST

Paul D. Stevens

STEVENS L.C.

700 S. Flower Street, Suite 660
Los Angeles, CA 90017
pstevens@stevenslc.com
Telephone:  (213)270-1211
Facsimile: (213) 270-1223

Raquel A. Fernandez-Flaherty

Sarah L. Hennessy

FLAHERTY HENNESSY, LLP

8055 W. Manchester Avenue, Suite 420
Playa Del Rey, CA 90293
Raquel@fhattorneys.com

Telephone:  (310) 305-1280
Facsimile: (310) 305-1210

Mark A. Milstein

Mayo Lawrence Makarczyk
MILSTEIN ADELMAN JACLSON
FAIRCHILD & WADE LLP

10250 Constellation Blvd., 14™ Floor
Los Angeles, CA 90067

Telephone:  (310) 396-9600
Facsimile: (310) 396-9635

Michael Graham Rhodes
Leo Patrick Norton

Shannon L. Sorrells
COOLEY GODWARD LLP
4401 Eastgate Mall

San Diego, CA 92191

NAI-1502082515v1 2

PROOF OF SERVICE




