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Steven A. Ellis (SBN 171742)
sellis@goodwinlaw.com 
GOODWIN PROCTER LLP 
601 S Figueroa Street, 41st Floor 
Los Angeles, California  90017 
Tel.: +1 213 426 2500 
Fax.: +1 213 623 1673 
 
Attorneys for Defendant: 
FRESHLY, INC. 
 
 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

SACRAMENTO DIVISON 

 
 
KYLE JOHNSON, individually and on behalf 
of all others similarly situated, 
 

Plaintiff, 
 

v. 
 
FRESHLY, INC., a Delaware corporation; and 
DOES 1 – 10, inclusive, 
 

Defendants. 
 

Case No. 2:17-at-00391 
 
NOTICE OF REMOVAL 
 
[Removed from Placer County Superior Court, 
Case No. SCV0039098] 
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1 FRESHL Y'S NOTICE OF REMOVAL 

2 PLEASE TAKE NOTICE that, pursuant to 28 U.S.C. §§ 1332, 1441,1446 

3 and 1453, defendant Freshly, Inc. ("Freshly''), by its attorneys, Goodwin Procter 

4 LLP, hereby gives notice of removal of the above-captioned case, currently pending 

5 in the Superior Court of the State of California for the County of Placer as Case No. 

6 SCV0039098, to the United States District Court for the Eastern District of 

7 California. 

8 Pursuant to 28 U.S.C. §§ 1332, 1441(a), 1446(a), and 1453, this case is 

9 removable because it presents a diversity of citizenship among the parties and 

10 therefore satisfies the requirements of28 U.S.C. §§ 1332. The grounds for removal 

11 are as follows: 

12 PROCEDURAL IDSTORYAND SUMMARY OF THE COMPLAINT 

13 This putative class action was commenced in the Superior Court of 

14 California, Placer County, Case No. SCV0039098, by plaintiff, Kyle Johnson 

15 ("Plaintiff') against Freshly, Inc. ("Defendant" or "Freshly"). Plaintiff filed the 

16 Complaint with the Clerk of the Superior Court of California for the County of 

17 Placer (the "State Court Action") on or about February 27, 2017. 

18 In his Complaint, Plaintiff alleges that he and putative class members suffered 

19 damages in purchasing Defendant's meal-delivery subscription service (the 

20 "Service"). Specifically, Plaintiff alleges that the Service's terms and conditions 

21 violated California's Automatic Renewal Law, (Cal. Bus.& Prof. Code§§ 17600 et 

22 seq. ("ARL"). Plaintiff alleges that Freshly is liable for purported violations of the 

23 ARL, Complaint ifif 35-50, and the Unfair Competition Law ("UCL") (Cal. Bus. & 

24 Prof. Code§§ 17200 et seq.) Complaint ifif 51-58. 

25 Plaintiff sues on his own behalf and on behalf of a putative class that he 

26 defines as follows: "All persons within California that, within the applicable statute 

27 of limitations period up to. and including October 23, 2015, purchased any product 

28 or service in response to an offer constituting an 'Automatic Renewal' as defined by 
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1 [California Business and Professions Code] § 17601 from Freshly, Inc., its 

2 pred~cessors, or its affiliates." Complaint if 27. 

3 Plaintiff seeks various forms of relief, including: (a) declaratory relief; (b) 

4 injunctive relief; ( c) damages; ( d) restitution; and ( e) attorneys' fees and costs 

5 pursuant to California Code of Civil Procedure§ 1021.5. Complaint pp. 15-16 

6 ("Prayer for Relief'). 

7 TIDS COURT HAS JURISDICTION 

8 UNDER THE CLASS ACTION FAIRNESS ACT 

9 Freshly removes this action pursuant to 28 U.S.C. §§ 1332, 1441(a), 1446(a), 

10 and 1453. This Court has original jurisdiction over this action pursuant to 28 U.S.C. 

11 § 1332(d)(2)(A). Specifically, this Court has jurisdiction over this putative class 

12 action under the Class Action Fairness Act of2005 ("CAFA"), 28 U.S.C. § 1332(d), 

13 because ( 1) at least one putative class action member is a citizen of a State different 

14 from at least one defendant; (2) the putative class action consists of at least one 

15 hundred (100) putative class members; and (3) the amount in controversy, after 

16 aggregating the claims of the proposed class members, exceeds $5 million, 

17 exclusive of interests and costs. See 28 U.S.C. § 1332(d). 

18 This action may be removed to this Court pursuant to 28 U.S.C. § 1441(a), 

19 which allows for the removal of any civil action brought in a state court of which the 

20 District Courts of the United States have original jurisdiction, by the defendant, to 

21 the District Court of the United States for the district and division embracing the 

22 place where such action is pending. 

23 The requirements for CAF A removal are met here. 

24 STATUTORY REQUIREMENTS 

25 The statutory requirements for CAF A removal are met here. 

26 Effective Date. CAF A is applicable to the Action because it was commenced 

27 after the effective date of the Act. Notes to 28 U.S.C. §§ 1332 & 1453 ("The 

28 amendments made by this Act shall apply to any civil action commenced on or after 
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1 the date of enactment of this Act [February 18, 2005]"), citing Pub. L. 109-2, § 9, 

2 119 Stat. 14. 

3 Class Action. The State Court Action is a "class action" within the meaning 

4 of CAF A because Plaintiff seeks to represent a "Class" of persons within California. 

5 Complaint if 27; 28 U.S.C. §§ 1332(d)(l)(B), 1453(a). 

6 Minimal Diversity of Citizenship. First, this action may be removed 

7 because there exists minimal diversity of citizenship of the parties pursuant to 28 

8 U.S.C. § 1332(d)(2)(A) both at the time of filing of the action in the Superior Court 

9 of California, Placer County, and at the time of the filing of this Notice ofRemoval, 

1 o in that at least one member of the putative class, including Plaintiff, is a citizen of a 

11 different state than Defendant Freshly. See Abrego v. Dow Chem. Co., 443 F .3d 

12 676, 680 n.5 (9th Cir. 2006). 

13 Although Plaintiff does not directly allege his citizenship in the Complaint, he 

14 seeks to represent and alleges that he is a member of the class defined as "All 

15 persons within California ... ". Complaint ifif 27, 31; see also Complaint if 1 

16 ("Plaintiff and Class Members are consumers for purposes of Cal. Bus. & Prof. 

17 Code §§ 17600-17606."); see also Cal. Bus. & Prof. Code § 17602 ("It shall be 

18 unlawful for any business making an automatic renewal or continuous service offer 

19 to a consumer in this state to do any of the following .... "). As such, the 

20 Complaint establishes that Plaintiff is a citizen of the State of California for 

21 diversity purposes pursuant to 28 U.S.C. § 1332. 

22 The Complaint incorrectly alleges that Defendant is a Delaware corporation 

23 with its principal place of business in Arizona. Complaint if 18. In fact, Defendant 

24 Freshly is a corporation duly organized under the laws of Delaware with its 

25 principal place ofbusiness in New York. See Exhibit C, Declaration of Michael 

26 Wystrach in Support ofNotice of Removal of Defendant Freshly, Inc. ("Wystrach 

27 Declaration"), ifif 3-4. Freshly therefore is a citizen of the States of Delaware and 

28 New York for diversity purposes under 28 U.S.C. § 1332. See 28 U.S.C. 
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1 § 1332(c)(l) ("[A] corporation shall be deemed to be a citizen of every State and 

2 foreign state by which it has been incorporated and of the State or foreign state 

3 where it has its principal place of business .... "); see also Hertz Corp. v. Friend, 

4 559 U.S. 77, 80-81 (2010). However, regardless of whether Defendant's principal 

5 place of business is in Arizona or New York, because Plaintiff is domiciled in 

6 California and Freshly is incorporated in Delaware, minimal diversity exists. 

7 Putative Class Numerosity. Second, the number of members of the putative 

8 class action brought by Plaintiff exceeds one hundred. See 28 U.S.C. 

9 § 1332(d)(5)(B); Visendi v. Bank of Am., N.A., 733 F.3d 863, 868 (9th Cir. 2013). 

1 o The CAF A numerosity requirement that there be at least 100 putative class members 

11 is satisfied in this case as the Complaint alleges that Plaintiff "believes that the total 

12 number of Class members is at least in the tens of thousands .... " Complaint if 29. 

13 Amount in Controversy. Third, the amount in·controversy requirement of 

14 28 U.S.C. § 1332(d)(6) is satisfied because the aggregate value of the amount in 

15 controversy based on Plaintiffs allegations exceeds five million dollars 

16 ($5,000,000),. exclusive of interest and costs. See Lewis v. Verizon Communs., Inc., 

17 627 F.3d 395, 398-99 (9th Cir. 2010). Congress intended that federal jurisdiction 

18 properly be exercised under CAF A "if the value of the matter in litigation exceeds 

19 $5,000,000 either from the viewpoint of the plaintiff or the viewpoint on the 

20 defendant, and regardless of the type of relief sought (e.g. damages, injunctive 

21 relief, or declaratory relief)." S. Rep. No. 109-14, *42. While Freshly does not 

22 concede that a class can be certified, or that it engaged in any unlawful conduct, the 

23 allegations of the Complaint makes clear that the amount in controversy requirement 

24 is satisfied. For removal purposes, establishing the amount in controversy under 

25 CAF A requires only that a defendant provide a short and plain statement of the basis 

26 for jurisdiction, the equivalent of that required for a plaintiff filing a complaint. 

27 Dart Cherokee Basin Operating Co., LLC v. Owens, 135 S. Ct. 547, 544 (2014). 

28 This means "a defendant's notice of removal need only include a plausible 
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1 allegation that the amount in controversy exceeds the jurisdictional threshold." Id. 

2 Although Plaintiff does not plead a specific damages amount, Plaintiff claims 

3 that he and the putative class members are entitled to, inter alia, restitution, 

4 attorneys' fees, and injunctive relief. Complaint pp. 15-16.1 It is well-settled that 

5 all of these amounts, including the value of any injunctive relief, count toward the 

6 jurisdictional threshold. 28 U.S.C. § 1332(b); Guglielmina v. McKee Foods Corp., 

7 506 F.3d 696 (9th Cir. 2007) (attorneys' fees); Brady v. Mercedes-Benz USA, Inc., 

8 243 F. Supp. 2d 1004, 1010-11 (N.D. Cal. 2002) ("a reasonable estimate of 

9 [attorneys'] fees likely to be incurred to resolution" counts toward the amount in 

10 controversy); Cohn v. Petsmart, Inc., 281 F.3d 837, 840 (9th Cir. 2002) (injunctive 

11 relief); Jackson v. American Bar Ass'n, 538 F.2d 829, 831 (9th Cir. 1976) 

12 (injunctive relief). 

13 The following demonstrates that more than $5 million is in controversy for 

14 jurisdictional purposes: 

15 a. First, Plaintiff does not specify the exact size of the proposed class, but 

16 he alleges that the class consists of "All persons within California that, 

17 within the applicable statute of limitations period up to and including 

18 October 23, 2015, purchased any product or service in response to an 

19 offer constituting an 'Automatic Renewal' as defined by [California 

20 Business and Professions Code] § 17601 from Freshly, Inc., its 

21 predecessors, or its affiliates," Complaint ii 27, and that he "believes 

22 that the total number of Class members is at least in the tens of 

23 thousands," and that the purported "Class is numerous that individual 

24 joinder of all its members is impracticable." Id. ii 29. 

25 b. Under the UCL cause of action, Plaintiff seeks both "restitution 

26 pursuant to Cal. Bus. & Prof. Code § 17203 for all monies paid by 

27 

28 
1 Freshly, of course, reserves all rights to dispute the facts alleged in the Complaint and to raise 
merits and other defenses. 
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Class Members under the subscription agreements from December 1, 

2010, to the date of such restitution at rates specified by law," 

Complaint ~ 56, and "enforce[ ment] [of] all applicable penalty 

provisions pursuant to Cal. Bus. & Prof. Code§ 17202 .... " Id.~ 57. 

Under the ARL causes of action, Plaintiff seeks "all civil remedies that 

apply to a violation of Article 9, of Chapter 1, of Part 3, of Division 7 

of the Cal. Bus. & Prof. Code," Id. ~ 38, 49, and restitution. Id.~ 43. 

In his Prayer for Relief, Plaintiff seeks "the Court award to Plaintiff and 

Class Members damages and full restitution ... in the amount of their 

subscription agreement payments," and "reasonable attorneys' fees and 

costs pursuant to California Code of Civil Procedure§ 1021.5, and/or 

other applicable law." Complaint pp. 15-16. 

c. From December 1, 2010 through October 23, 2015, Freshly's sales to 

residents of California exceeded $4.2 million. See Exhibit C, 

Wystrach Declaration, ~ 5 (emphasis added). 

d. Second, Plaintiffs request for attorneys' fees, Complaint p. 16, 58, is 

also considered for purposes of determining the amount in controversy. 

See Guglielmino, 506 F.3d at 700 ("Section 1332(a)'s amount-in

controversy requirement excludes only 'interest and costs' and 

therefore includes attorneys' fees). And "[t]he parties may submit 

evidence outside the complaint, including affidavits or declarations, or 

other 'summary-judgment-type evidence relevant to the amount in 

controversy at the time of removal."' Ibarra v. Manheim Investments, 

Inc., 775 F.3d 1193, 1197 (9th Cir. 2015) (quoting Singer v. State Farm 

Mut. Auto. Ins. Co., 116 F.3d 373, 377 (9th Cir.1997)). 

e. Plaintiff's counsel has represented to Defendant's counsel that he 

intends to seek substantially more than $1,000,000 in attorneys' fees if 

this matter proceeds to trial. Exhibit D, Declaration of Steven A. Ellis 
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in Support ofNotice of Removal of Defendant Freshly, Inc. ("Ellis 

Declaration"), if 2 .. Assuming Plaintiff's counsel received this amount 

in attorneys' fees, adding that amount to just the amount the putative 

class could arguably receive by restitution alone would push the total 

amount in controversy above $5,000,000 ($1,000,000 + $4,200,001). 

f. Plaintiffs counsel has further represented that he and others at his firm 

would need to expend over 1000 hours of work if this matter proceeded 

to trial. Ellis Declaration if 3. And Plaintiffs counsel, Scott J. Ferrell, 

testified 5 years ago that he had an hourly rate of $750 per hour. See 

Exhibit E, Declaration of Scott J. Ferrell in Support of Defendant's 

Motion for Award of Attorneys' Fees, if 8. Presumably, Plaintiff's 

counsel rate has increased since 2012. If Plaintiff's counsel billed 1000 

hours to this matter an hourly rate of$800, he would seek $800,000 in 

fees. Assuming Plaintiffs counsel received this amount in attorneys' 

fees, adding that amount to just the amount the putative class could 

arguably receive by restitution alone would push the total amount in 

controversy above $5,000,000 ($800,000 + $4,200,001). 

g. In addition to Plaintiff's counsel's representations regarding the amount 

of attorneys' fees he intends to seek, Ninth Circuit authority regarding 

the calculation of fees also demonstrates that the amount in controversy 

is satisfied. A "district court may exercise its discretion to choose 

between the lodestar and percentage method in calculating fees." In re 

Mercury Interactive Corp. Sec. Litig., 618 F.3d 988, 992 (9th Cir. 

2010). Using either calculation method here satisfies the amount in 

controversy requirement. 

h. Under the percentage method, Ninth Circuit " courts typically calculate 

25% of the fund as the 'benchmark' for a reasonable fee award, 

providing adequate explanation in the record of any 'special 
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ACTIVE/90506229.5 

circumstances' justifying a departure." In re Bluetooth Headset Prod. 

Liab. Litig., 654 F.3d 935, 942 (9th Cir. 2011) (quoting Six (6) Mexican 

Workers v. Ariz. Citrus Growers, 904 F.2d 1301, 1311 (9th Cir.1990)). 

Multiplying this benchmark by the amount the putative class could 

arguably receive by restitution alone yields $1,050,000.25 in fees for 

Plaintiffs counsel ($4,200,001 x .25), pushing the amount in 

controversy above $5,000,000. 

Alternatively, Plaintiff's complaint references seeking fees under Code 

of Civil Procedure§ 1021.5. Complaint if 16. When a party is entitled 

to attorneys' fees under Code of Civil Procedure section 1021.5, the 

Ninth Circuit has indicated that the amount of the award is best 

determined according to the guidelines set forth by the California 

Supreme Court in Serrano III." Press v. Lucky Stores, Inc., 34 Cal. 3d 

311, 321 (1983) (citing Serrano v. Priest, 20 Cal. 3d 25, 48-49 (1977)). 

"Under Serrano III, a court assessing attorney fees begins with a 

touchstone or lodestar figure, based on the 'careful compilation of the 

time spent and reasonable hourly compensation of each attorney ... 

involved in the presentation of the case."' Ketchum v. Moses, 24 Cal. 

4th 1122, 1131-32 (2001) (quoting Serrano, 20 Cal. 3d at 48). And 

"the lodestar is the basic fee for comparable legal services in the 

community; it may be adjusted by the court based on factors including . 

.. (1) the novelty and difficulty of the questions involved, (2) the skill 

displayed in presenting them, (3) the extent to which the nature of the 

litigation precluded other employment by the attorneys, ( 4) the 

contingent nature of the fee award." Id. at 1132. The "relevant 

community" for purposes of determining the prevailing market rate is 

the "forum in which the district court sits." Camacho v. Bridgeport 

Fin., Inc., 523 F.3d 973, 979 (9th Cir. 2008). "Courts in the Eastern 

8 
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District of California have regularly approved hourly rates of $400 or 

more for partners or experienced attorneys, $150-175 for associates, 

and $100 for law clerks in similarly complex cases." Estrada v. iYogi, 

Inc., No. CV21301989WBSCKD, 2016 WL 310279, at *6 (E.D. Cal. 

Jan. 26, 2016). 

J. California courts often apply a multiplier to 1021.5 fees based on the 

contingent nature of the fee award, Graham v. DaimlerChrysler Corp., 

34 Cal. 4th 553, 579 (2004), and multipliers generally range from 2 to 

4. Wershba v. Apple Computer, Inc., 91 Cal. App. 4th 224, 255 (2001). 

k. Plaintiff's counsel has represented that he and others at his firm would 

expend more than 1,000 hours to litigate this class action through 

motion practice, discovery, summary judgment, class certification, and 

trial. Exhibit D, Ellis Declaration, if 3. Here, assuming the Court 

applied a rate of $400 per hour for Plaintiff's counsel's efforts, and 

found 1,001 hours reasonable, and then applied a multiplier of 2, 

Plaintiffs counsel could receive $800,800. When added to the amount 

the putative class may receive through restitution alone, the total 

amount in controversy exceeds $5,000,000 ($4,200,001 + $800,800). 

Thus, under either a lodestar or percentage method, the amount in 

controversy reasonably exceeds $5,000,000. 

1. Third, actual damages are not the final word on valuing the amount in 

controversy for diversity jurisdiction purposes. "In actions seeking 

declaratory or injunctive relief, it is well established that the amount in 

controversy is measured by the value of the object of the litigation." 

Hunt v. Washington State Apple Advert. Comm 'n, 432 U.S. 333, 347, 

(U.S. 1977); see also Richard C. Young & Co., Ltd. v. Leventhal, 389 

F.3d 1, 3 (1st Cir. 2004); see also Ronzio v. Denver & R.G. W.R. Co., 

116 F .2d 604, 606 (10th Cir. 1940) ("[T]he test for determining the 
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1 amount in controversy is the pecuniary result to either party which the 

2 judgment would directly produce."). Thus, in accordance with the 

3 allegations in Plaintiff's complaint, the cost of any such injunction 

4 would further increase the amount in controversy. 

5 m. And Plaintiff's request "That the Court award such other and further 

6 relief as this Court may deem appropriate," Complaint p. 16, leaves 

7 open the opportunity for additional recovery beyond that alleged in the 

8 Complaint.2 

9 When all of the relief Plaintiff seeks is considered together, it is "more likely 

10 than not" there is more than $5,000,000 in controversy in this action. 

11 Jurisdiction is Mandatory. Jurisdiction is mandatory, not discretionary, 

12 under CAF A because Defendant Freshly is not a citizen of California-the "state in 

13 which th[is] action was originally filed." 28 U.S.C. § 1332(d)(3). 

14 No CAFA Exceptions Apply. Although Freshly does not bear the burden of 

15 showing that CAFA's exceptions to jurisdiction in 28 U.S.C. § 1332(d) are 

16 inapplicable, Serrano v. 180 Connect, Inc., 478 F.3d 1018, 1023 (9th Cir. 2007), 

17 none of those exceptions apply here. 

18 First, the exception in 28 U.S.C. § 1332(d)(4)(A) does not apply because the 

19 only named defendant, Freshly, is not a citizen of California. Exhibit C, Wystrach 

20 Declaration, if 4. Thus, the exception in 28 U.S.C. § 1332(d)(4)(A) does not apply. 

21 Second, the exception in 28 U.S.C. § 1332(d)(4)(B) does not apply because 

22 the primary (and only) defendant, Freshly, is not a citizen of the state of California, 

23 the state in which the action was originally filed. Exhibit C, Wystrach Declaration, 

24 if 4. 

25 Third, the exception in 28 U.S.C. § 1332(d)(5)(A) does not apply because the 

26 primary (and only) defendant is not a State, State official, or other governmental 

27 
2 

See Fed. R. Civ. P. 54(c) (providing that a court should award "relief to which each party is 
28 entitled," though not specifically demanded in the pleadings). 
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1 entity. 

2 Fourth, the exception in 28 U.S.C. § 1332(d)(5)(B) does not apply because 

3 the number of putative class members is alleged to be "at least in the tens of 

4 thousands .... " Complaint if 29. 

5 Fifth, the exception in 28 U.S.C. § 1332(d)(9) does not apply because this 

6 case does not (i) concern a covered security as defined under federal securities laws; 

7 (ii) relate to the internal affairs or governance of a corporation or other form of 

8 business enterprise; or (iii) relate to the rights, duties, and obligations relating to or 

9 created by or pursuant to any security. 

10 PROCEDURAL REQUIREMENTS 

11 The procedural requirements for removal are met here. 

12 Removal To Proper Court. This Court is part of the "district and division" 

13 embracing the place where the State Court Action was filed-Placer County, 

14 California-and so is a proper venue for removal. See 28 U.S.C. §§ 1441(a), 

15 1446(a). 
, 

16 Removal Is Timely. The Summons and Complaint were received by Freshly, 

17 via service upon Registered Agent Solutions, Inc., on March 13, 2017. Removal is 

18 timely because the action is being removed within thirty (30) days of the date that 

19 Freshly, the removing defendant, was served with notice of the suit. See 28 U.S.C. 

20 § 1446(b); Murphy Bros. v Michetti Pipestringing, Inc., 526 U.S. 344, 350-51 

21 (1999). 

22 Pleadings, Process, and Orders. Attached hereto as Exhibit A is a true and 

23 correct copy of all pleadings, process, and orders received by Freshly in the State 

24 Court Action. See 28 U.S.C. § 1446(a). 

25 Notice. A Notice of Filing of Notice of Removal will be timely filed with the 

26 clerk of the state court in which the State Court Action is pending and served on 

27 Plaintiff, pursuant to 28 U.S.C. § 1446(d). A true and correct copy of the Notice of 

28 Filing of Notice of Removal (without exhibits) is attached hereto as Exhibit B. 
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1 Consent. Freshly, the only named defendant, consents to and is seeking the 

2 removal of this action. Thus, 28 U.S.C. § 1446(b)(2)(A) is met. 

3 Signature. This Notice of Removal is signed pursuant to Fed. R. Civ. P. 11. 

4 See 28 U.S.C. § 1446(a). 

5 Bond and Verification. Pursuant to Section 1016 of the Judicial 

6 Improvements and Access to Justice Act of 1988 (the "Act"), no bond is required in 

7 connection with this Notice of Removal. Pursl!ant to Section 1016 of the Act, this 

8 Notice need not be verified. 

9 Reservation of Rights. In the event that Plaintiff seeks to remand this case, 

1 o or the Court considers remand sua sponte, Freshly respectfully requests the 

11 opportunity to submit such additional argument or evidence in support of removal as 

12 may be necessary. By filing this Notice of Removal, Freshly does not waive and 

13 expressly reserves its right to object to service of process, the sufficiency of process, 

14 personal jurisdiction, and venue. Freshly specifically reserves the right to assert any 

15 defenses and/or objections to which it may be entitled. 

16 

17 WHEREFORE, this action should proceed in the United States District Court 

18 for the Eastern District of California, as an action properly removed thereto. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: April 12, 2017 

ACTIVE/90506229.5 

NOTICE OF REMOVAL 

Respectfully submitted, 

By:JS~~ 
GOODWIN PROCTER LLP 
601 S Fi@eroa Street, 41 st Floor 
Los Angeles, California 90017 
Tel.:+ 1 213 426 2500 
Fax.:+ 1 213 623 1673 

Attorney for Defendant: 
Freshly, inc, 

12 
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PROOF OF SERVICE 

Johnson v. Freshly Inc. 

I am employed in the County of Los Angeles, State of California. I am over the age of 
18 and not a party to the within action. My business address is: 601 South Figueroa Street, 41st 
Floor, Los Angeles, California 90017. 

On April 12, 2017, I served the following documents on the person(s) below as follows: 

NOTICE OF REMOVAL 

PACIFIC TRIAL ATTORNEYS APC 
Scott J. Ferrell 

Counsel for Plaintiff: Kyle Johnson 
Tel. 949.706.6464 
Fax: 949.706.6469 

sf errell@pacifictrialattomeys.com 
vknowles@pacifictrialattomeys.com 

Victoria C. Knowles 
4100 Newport Place, Ste. 800 
Newport Beach, CA 92660 

D (MAIL). By United States mail. I enclosed the document(s) in a sealed envelope or 
package addressed to the person( s) at the address( es) listed above and placed the 
envelope for collection and mailing, following our ordinary business practices. I am 
readily familiar with this business's practice for collecting and processing 
correspondence for mailing. On the same day that correspondence is placed for• 
collection and mailing, it is deposited in the ordinary course of business with the United 
States Postal Service, in a sealed envelope with postage fully prepaid. 

I am employed in the county where mailing occurred. The envelope or package was 
placed in the mail at Los Angeles, California. 

(OVERNIGHT DELIVERY) I deposited in a ~ox or other facility regularly maintained 
by FedEx, an express service carrier, or delivered to a courier or driver authorized by 
said express service carrier to receive documents, a true copy of the foregoing document 
in sealed envelopes or packages designated by the express service carrier, addressed as 
stated above, with fees for overnight delivery paid or provided for. 

I declare under penalty of perjury that I am employed in the office of a member of the 
bar of this Court at whose direction this service was made and that the foregoing is true and 
correct. 

Executed on April 12, 2017, at Los $geles, California. 

Adriana Avalos 
(Type or print name) 

PROOF OF SERVICE 
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ACTIVE/90509680.1 
NOTICE OF FILING OF NOTICE OF REMOVAL 

Steven A. Ellis (SBN 171742) 
sellis@goodwinlaw.com 
GOODWIN PROCTER LLP 
601 S. Figueroa Street, 41st Floor 
Los Angeles, California  90017 
Tel.: +1 213 426 2500 
Fax.: +1 213 623 1673 
 
Attorneys for Defendant: 
FRESHLY, INC. 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF PLACER 

KYLE JOHNSON, individually and on behalf 
of all others similarly situated, 

Plaintiff, 

v. 

FRESHLY, INC., a Delaware corporation; and 
DOES 1 – 10, inclusive, 

Defendants. 

Case No. SCV0039098 
 
NOTICE OF FILING OF NOTICE OF 
REMOVAL 
 
Dept.:  
Judge: Hon. 
 
Complaint Filed: February 27, 2017 
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1 To: Office of the Clerk 
Superior Court of California, Placer 

2 P.O. Box 619072 
Roseville, CA 95661-9072 
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Defendant FRESHLY, INC. hereby advises the Clerk of this Court that the above-captioned 

case has been removed to the United States District Court for the Eastern District of California, 

Sacramento Division. A true and correct copy of the underlying Notice of Removal, without 

exhibits, is attached hereto as Exhibit A for lodging in the Court's file of this matter. The Notice of 

Removal will be served with its exhibits on all counsel of record. 

Furthermore, pursuant to 28 U.S.C. § 1446( d), this matter shall proceed no further unless and 

until the case is remanded to this Court by the United States District Court. 

Dated: April 12, 2017 By: 

ACTIVE/9050%80. l 1 
NOTICE OF FILING OF NOTICE OF REMOVAL 

1'fEVENA. ELLIS 
sellis@goodwinlaw.com 
LAURA A. STOLL 
lstoll@goodwinlaw.com 
GOODWIN PROCTER LLP 

Attorneys for Defendant: 
FRESHLY, INC. 
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PROOF OF SERVICE 

Johnson v. Freshly Inc. 
Superior Court Case No. SCV0039098 

I am employed in the County of Los Angeles, State of California. I am over the age of 
18 and not a party to the within action. My business address is: 601 South Figueroa Street, 41st 
Floor, Los Angeles, California 90017. 

On April 12, 2017, I served the following documents on the person(s) below as follows: 

NOTICE OF FILING OF NOTICE OF REMOVAL 

PACIFIC TRIAL ATTORNEYS APC Counsel for Plaintiff: Kyle Johnson 
Tel. 949.706.6464 
Fax: 949.706.6469 

sferrell@pacifictrialattorneys.com 
vknowles@pacifictrialattorneys.com 

Scott J. Ferrell 
Victoria C. Knowles 
4100 Newport Place, Ste. 800 
Newport Beach, CA 92660 

D (MAIL). By United States mail. I enclosed the document(s) in a sealed envelope or 
package addressed to the person( s) at the address( es) listed above and placed the 
envelope for collection and mailing, following our ordinary business practices. I am 
readily familiar with this pusiness's practice for collecting and processing 
correspondence for mailing. On the same day that correspondence is placed for 
collection and mailing, it is deposited in the ordinary course of business with the United 
States Postal Service, in a sealed envelope with postage fully prepaid. 

I am employed in the county where mailing occurred. The envelope or package was 
placed in the mail at Los Angeles, California. 

(OVERNIGHT DELIVERY) I deposited in a box or other facility regularly maintained 
by FedEx, an express service carrier, or delivered to a courier or driver authorized by 
said express service carrier to receive docum~nts, a true copy of the foregoing document 
in sealed envelopes or packages designated by the express service carrier, addressed as 
stated above, with fees for overnight delivery paid or provided for. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on April 12, 2017, at Los Angeles, California. 

silv~ Adriana Avalos 
(Type or print name) 

PROOF OF SERVICE 

Case 2:17-cv-00773-MCE-CKD   Document 1-2   Filed 04/12/17   Page 4 of 4



  
  

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT C 

Case 2:17-cv-00773-MCE-CKD   Document 1-3   Filed 04/12/17   Page 1 of 3



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ACTIVE/90512252.1  

G
oo

dw
in

 P
ro

ct
er

 L
L

P
 

60
1 

S
 F

ig
u

er
oa

 S
tr

ee
t,

 4
1s

t 
F

lo
or

 
L

os
 A

n
ge

le
s,

 C
A

  9
00

17
 

Steven A. Ellis (SBN 171742)
sellis@goodwinlaw.com 
GOODWIN PROCTER LLP 
601 S Figueroa Street, 41st Floor 
Los Angeles, California  90017 
Tel.: +1 213 426 2500 
Fax.: +1 213 623 1673 
 
Attorneys for Defendant: 
FRESHLY, INC. 
 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

SACRAMENTO DIVISON 

 
 
KYLE JOHNSON, individually and on behalf 
of all others similarly situated, 
 

Plaintiff, 
 

v. 
 
FRESHLY, INC., a Delaware corporation; and 
DOES 1 – 10, inclusive, 
 

Defendants. 
 

Case No. 
 
DECLARATION OF MICHAEL 
WYSTRACH IN SUPPORT OF NOTICE 
OF REMOVAL OF DEFENDANT 
FRESHLY, INC. 
 
Courtroom:  
Judge:  
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ACTIVE/90461756.1  

Steven A. Ellis (SBN 171742)
sellis@goodwinlaw.com 
GOODWIN PROCTER LLP 
601 S Figueroa Street, 41st Floor 
Los Angeles, California  90017 
Tel.: +1 213 426 2500 
Fax.: +1 213 623 1673 
 
Attorneys for Defendant: 
FRESHLY, INC. 
 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

SACRAMENTO DIVISON 

 
 
KYLE JOHNSON, individually and on behalf 
of all others similarly situated, 
 

Plaintiff, 
 

v. 
 
FRESHLY, INC., a Delaware corporation; and 
DOES 1 – 10, inclusive, 
 

Defendants. 
 

Case No. 
 
DECLARATION OF STEVEN A. ELLIS IN 
SUPPORT OF NOTICE OF REMOVAL OF
DEFENDANT FRESHLY, INC. 
 
Courtroom: TBD 
Judge: TBD 
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