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UNITED STATES DISTRICT CoURT  FHEP “"—JQE”
SOUTHERN DISTRICT OF FLORIDA CIHOY 25 PH 2:33

CASE NO. 03-61369-Civ. (HUCK/TURNOFE) L o :.TUI'I.::IT:’:
3.0, OF FL.-HEAHI &
¥ILEY BECHLER, as perzonal representative of
“ and Execulrix of the Estate of STEVEMN SCOTT
] BECHLER,
| Plaintiff, JURY TRIAL DEMANDED
I vs.
CYTODYMNE TECHNOLOGIES, INC., ROBERT EXHIBIT

CHINERY, PHOENIX LABORATORIES, INC..
GEMERAL NUTRITION COMBANIES, ING,,
EVERCGOOD PRODUCTS CORPORATION,
CYTODYME. LLC, fik/a EVERRICH, LLC,
CYTODYME 1, LLE, fikfa EVERMEL, LLC,

MEL RICH, STEVEN STERN, and RTC RESEARCH
& DEVYELOPMENT, LLE,

Defendants.

|
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i SECOMD AMENDED COMPLAINT

Plaintiff Kiley Bechler, as personal representative of and Exeoulniz of the Estate
of Steven Scott Bechler, by her attomeys, Stearns Weaver Miller Weissler Alhadeff &
Sittarson, P.A. and Meiselman, Denlea, Packman & Eberz P.C., a5 and for har second
arnended cormplaint, bings this acticn forwrongful death pursuznt 1o the Florida
Wrongful Death Act and alleges, with personal knowledge as to her own astions, and
i upon infermation and beliel as to those of cthars, as follows:

Mature of the Case

15 This case ansas out the death of 23-yearold Sisve Bechler, a promising

young pitchar for the Battimore Orioles. Steve Bechler died after ingesting Xenadrine

| RFa-1. Defendants’ manufacture, distibuticn, and/or sale of Xenadrina RFA-1, which
)
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is an inherently and unreasonably dangarous ephedra-based product, prematursly cut
shart the [ife of a Major League Baseball player and stripped forever from the Bechler
family & loving husband and expectant father.
Jursdiction and Yenue

2 This Court has jurisdiction over this action pursuant to 25 U.8.C. § 1332 in
that plaintiff and defendants aro citizens of different states and the amount in
controversy oxceeds 575,009, exclusive of interest and costs.

3. Venue is propar in this District pursuant to 28 L.S.C. § 1381(a).

4. Defendants are subject to the jusisdiction of this Court becauss they have
{i) committed a torious act within the state, FSA §48.193(1(b), (i) caused injury 1o
Steve Bechler within the state arising out of acts or omissions outside the state in
cannaction with their manufacture, distibution, andfor sale of Xenadrine REA-1, which
was uged and consumed within the state in the grdinary course of commerce, trade, or
usg, FSA §48.183(1)f){2), and {iil) are engaged in “substantial and not isolated activity
within [ihe] stata.” FEA §48.183(2). Defendants’ contacts also satisfy the requiremenis
of due pracess.

Paries

5. Plaintiff Kiley Bechier {"Kiley™} is a citizen and resident of the State of
Oregon who currantly resides in Central Point, Oregon. Kiley was Steve Bechler's wife
and is the personal representative and Executrix of his Estate, to whom Letters of
Administration were granted on April 7, 2003, Kilay is also the parent and natural

guardizn of the Bechlers’ daughter Hailie, who was born on April 22, 2003,
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8.  Defendant Cytodyna Technologies, Inc, {*Cyiedyna’), now known as
Mutraquest, Inc., is incorporated under the laws of the State of New Jersey with its
grincipal placa of busingss located in Manasguan, New Jersey.'

[ Cefendant Robert Chinery is the President and CEQ of defendant
Cytedyne and its sole shareholder. Chinery is a cifizen and resident of the State of
MNew Jaergey.

a. Defendant Phosnix Latorataries, Ine, (*Phoenix™) is incorporated under
the laws of the Slete of Mew York with its principal place of business located in
Hicksville, Mew York®

Q. Lefendanl Evergood Froducts Corporation {"Evergood’) is incorporated
under the laws of the State of Delaware with its principal place of business located in
Hicksville, Mew York. Phosnix is a wholly owned subsldiary of Evergood.

10.  Defendant Cyiodyne, LLC, formerly known as Evarrich, LLC, is a limited
liability -::::mpa ny established und=r the laws of ihe State of Mew York with its principal

place of business located in Hicksville, Mew York. Evergocd owns an 87.5% interest in

' Cvitodyme recently filed a Chapter 11 petition in bankruptey, which operates as an

autlamalic sty upan this Etigation proceeding as against Cytedyna, The allegations below, and
throughout this amended pleading, do not assert any additional claims against Cyledyne, gnd
plaintff is not proceeding againsl Cyledyne on any of its clzims at this fime. Howaver, in the
avent that the stay is lifed, or the banknuiptcy filing dismisged, plaintiff reserves her fght to
proceed against Cytodyna and amend the cornplaint further 2o a5 assert such additonal clzims
against Cyiodvne as may be warraniad,

£ On November 18, 2003, three trade crediters of Phoenix filed a invaluntary petidon for
pankrupley againg! Phoanix, thus automatically slaying thiz litigation as against Phoeniz, The
allenations halow, and throughout this amended pleading, do net #ssert any additional claims
against Phoenix, and plaintff iz not proceeding against Phoenix on any of its claims sl this time.
However, in the event that the stay is Rfted, or the banknuptey filing dismissed, plainiff ressrves
her right to proceed against Phoenix and amend the complalnt further so a5 sssert such
addifional claims against Phoenix as may be wamanied.
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Cytodyne, LLC, and Chinery owns the remaining 12.5% interest (through an entity
completely owned and controlled by Chinery). Cytodyne, LLC is thus completsly
dominaled and controlled by Chinery, Phoenlx and Evergood, and Phoenix and
Evergood's controlling shareholders, defendants Mel Rich and Steven Stem.

11.  Defendant Cytodyne |, LLE, formerly known as Evermel, LLC, is a limited

(| liability company established vnder tha laws of the State of New York with its principal
| place of business located in Hicksvills, New York, As with Cyledyne, LLC, Evergood
| @wnsan 87.5% interest in Cylcdyne |, LLG, and Chinery owns the remaining 12.5%
interest (through yet another entity completaly owned and contrelled by Chinery).
Cytodyne |, LLC is thus too complelely dominated and controlled by Chinery, Phoenix,
Evergood, Mel Rich, and Steven Stemn.

12.  Defendant Mef Rich is the President and CED of Evergood and Phosnix,
and, togethar with Steven Stem, the controlling shargholder of Evergood, Phosnix,
Cytodyne, LLC, and Cylodynz I, LLC. Rich ig a citizen and resident of the Stale of New

| “ork.

i 13,  Defendant Steven Stern is, among other positions, the Executive Yice

President, Chief Operating Officer, and Chief Financlal Officer of Evergood and

e R

Phoenix, and, together with Ml Rich, the contralling sharehalder of Evergood, Phosnix,
Cytodyne, LLG, and Cytodyne, |, LLC. Stem is a cilizen and resident of the Stale of

e T,

14.  Defendant RTC Research & Development, LLC ("RTC™), is a limited
Il ligbility company eslablished under the laws of the State of New Jersey with its principal

place of business located in Manasquan, New Jersey, RTC is dominated and

! F.1
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controlled by Chinery, and owned in its entirety by Chinery ar members of his family.
15, Defendant General Nutrition Companies, Inc. ("GMC"} is incorporated

under the laws of Delaware with is pringipal place of busingss located in Pittsbungh,

Fennsyivania,
: Chinery's Personal Liabiliby
16, Defendant Chinery is perzonally liable in this action because (i) his

compleie dominion and contral over Cylodyne and misusa of the corporate form
renwders the “corporate shisld” a nellity and (i) he personally engaged in specific lorious
acls that l=d to Steve Bechlers death,

(i} The Corcorate Vejl of Cylgdyne Must Be Plerced

g Chinery, who, as stalsd above, is the President, CEQ, and 2o0ls
y shareholder of Cytodyne, exercizes complete dominion and control over Cytodyne such
thati it is his alier ego, & sham, a facade, and a mere instrumentaiity for his personal
benefit, and has disregarded and abused Cylodyne's corporate form and structure.

18.  Chinery has purposaiully misused the corporate form of defendant
Cytodyna to commit an intentionai fraud wpen the public, and in an effort to defeal the

ends of justice and otherwise evade the law.

i 19, Cyiodyna is merely one in a etring of alter ego corgorations that Chinery
has impropedy Ltilized, including a Chinary company known #5 “Progource,” which

metamaorphosized into Cyvtodyne, and defandant RTC.

20, Cytodyne has only ning employees, including Chinery and his wife.
Cytodyne does nat conduct any normal or regular board mestings, and does not kesp

standard corporate records.
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2%, Chinery has total control over all of Cytodyne's opsrations. For instance,

itis Chinery who personally formulated the combination of ingredisms contained I

Xenadrine RFA-1, came up wilh the amounts and ratios of the active ingredients
contained in the preduct, and decided the dosage and suggested uses of his product. It
iz Chinery who personally drafied the advertisemants used to sell the product and
determined where they would run, 1o whom models reported and who took their actual
photographs, and who madeths decisions as to how the |lzbels on bottles of Xenadrine
RFA-1 should read.

22, Chinery has further fziled to maintain Cytodyne’s purported carporate
igentity by commingling his {and his wife's) perzonal assats with those of Cyiodyna,
transfarring assets of Cytodyne without consideration and in disregard of purported
corporate form {including through fraudulent “icensing” arrangsments with entities
affiliztad with Fhoenix, for which arrangements he also fraudulently utilized RTC), and
manipulating zssets and lisbiities of Cylodyne. Indeed. from 1898-2002, Chinery
caused to be paid to himsslf distributions and “loan repayments” in excess of $150
millian inan sffort fraudulently fo deplete the asssts of Cylodyna. Such wrongiul
gctivities caused Cytodyne to be undercapitalized and have purporledly rendzred the
company insoivent.

23.  Chinery's improper actions with respedt to Cytodyne and Xenadrine RFA-
1, the inherently and unressonably dangerous product that Chinery perscnally
formulzated, marketed, distribuled, 2nd =old were a proximate cause of Steve Bechler's

death.

o
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(1} Chingry Personally Engaged in Torioys Acts that Led to Steve Bechler's Death

24, Chinery's intentional tortious acis and personal paricipation in the
wrongful conduct that caused Steve Bechlzr's death within this siate additionally
deprive him of any protection he might olherwise have for his personal liability under the
corporata shipld docirine or gthervisa,

25,  Chingry is the individual responsibls for farmulating the combination of
ingradients that are contained in Xenadrine RFA-1, and thair respeciive concentrations,
amounts, and ratios.

26.  Chinery personally decided the dozage and suggested uses of Xenadnne
RFA-1, including selling it not only a5 a weight loss product bul also 25 a nasal
decongestant.

27 Chingry personally dacided not to gubject Xenadrine RFA-1 to sufficient
product-specific scientific or medical testing pricr to its initial sale ta the pubiic,

23,  Chinery personally decidsd to market Xenadring RFA-1 without the
development of any actuzh wnilten guality eonteol standards.

23.  Chinery. who has a high school education, undertook the mixing of the
chemical compounds that comprise Xenadine RFA-1 without any irsinihg whatsoever
in chemisiry, toxicology. or phammacology.

30.  Chinery was personally awars of consumer health-related complaints and
injuries ocoaszioned by the use of Xanadring RFA-1 prior to Steve Bechlers dermise, and
it was Chinery himself who personally directed how consumer complaints should be

handled, yet he took no actlion whatsoever 1o pravent such injuries.
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31,  Chinery personally manipulated “scientific” dala and research that was
cendugtad in an effort to cast a false and misleading light on the efficacy of Xenadrine
RFA-1.

22,  Chinery tried to influence the researchers, including Jeffrey Armslrong of
Eastern Michigan University, who were engaged to test the safety of Xenadrne RFA -1,
ta rewrite the results of thalr investigative studies in & misleading ana deceplve manner
50 as falsely to portray Xenadrine RFA-1 25 a safe and effective product.

Liability of Evergoed, Cytodyne, LLC, Cvtodvne | LLC, Rich, Stern, and BTC?

33,  Rich and Stem exercise completa dominion and contrel aver Phoemix,
Evergocd, Cviodyne, LLC, and Cytodyna {, LLC such that these companies are their
alter egos, shams, facades, and mere instrumentalitizs for their personal benefil. and
have disregarded and abused tha corporate form and structure of such companies.

34,  Stern and Rich have purpossly misused the corporats form of Phoenix,
Evergood, Cytodyne, LLG, and Cylodyne |, LLC to commit an intentional fraud upon the
public, and in an effort to defeat the ends of justice and otharwise evade ths law,

35.  The operations, business, ownership, management, books and records,
financial sistements, public statements and filings, and assets of Phognix, Evargood,

Cytodyne, LLC, and Cytodyne |, LLC are so completely commingled, and thers is such

? Tne interrelationship between the various defendant corpotate entities and inelr
principals is tanglad and complex, delibsrately $0. In order that, among ather things, such
intarrelationships be further explained and justified by deferdants, piaintill noticed the
deposition of Staven Stem for Movernber 20, 20 that the information from thal depgsition asout
tha concealed and convoluted interractions among Ihe dafendants could be utilized in this
amended pleading. However, plaintiff was prevenied from going forward wilh that Jeposition 23
a result of the Phosanix bankruptoy patition, which was supposedyy senved on Phoenix on the
wery moming that the deposition of Mr. 3iern was to lake place.
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a unity of interest, operalions, and ownarship between and among them, that any

corporate distinctions betwean and among them are meaningless and cannot shield
any one of those entities from liability for the acts of the others.

36.  Phoenix, Evergood, Cytodyne, LLC, and Cytodyne |, LLC are all
dominated and contrelled by their majority sharsholders, defendants Rich and Stem,
Rich and Stem opsrats them with no regard for and in abuse of any purporiad
corporate distinctions betwesn them, Each of these entities has the same officers,
directors, end sharsholders, and sach operates out of the same location. Each utilizes
tne same felepnons number, They share employess, equipment, and custemers, as
well as faciliies. Additionzly, a= the companies’ own filings, including with the
Securities snd Excrange Commission, revesl, there is noted, deliberate ambiguity
about the manner and capacity in which the varous companies and their respactive
representatives acl,

17, Assets af Phoenix, Evergood, Cytodyneg, LLC, and Cytodyne |, LLC have
neen irznsferred between z2nd amoeng those entiies, without consideration and in
disregard of purperted corporzte form,

34, n erder to escape scrutiny of such intermingled operations, Evergood
went so far 23 1o terminate its registration with the Securities and Exchange
Cammission lzst yaar, on the ground that it had so few actual sharsholders that it nasd
not be registered.

39, Rich and Stern have also commingled the assets of their companies with
their cwn personal assets, transferring corporate assets without consideration and in
disregard of purported corporate form. For instance, they have caused themselves to

9
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be paid extremealy high salades and fees, and given to themselves personal
“perguisites,” including expensive automebiles and other amenities. In addition, Stern
has caused milions of dollars to be paid to his own law firm out of corporate coffers.

40, As z consequence of such fajilures 1o cbserve the prerequisites for
maintaining separate corporate enlities, any purported corporate distinctions are a mere
sham and facade, and each of the entities is an alter-ego of the other and of Rich and
Stem. 4

41, Such intentional misuse of the corporata form of Phoenix, Evergood,
Cytodyne, LLC, and Cytodyne I, LLC is designed fo commit an intentional fraud upan
the public, and is an sflort to defeat the ends of justice and otherwise evade the law,
including with respect to the manufaciure of Xenadrne RFA-1.

42, Buch misuze has rendered Phoenix andior Evergood — which purports to
ba & "holding company” for Fhoanix — undescapitalized and is further avidenced by their
deliberate efforis to underinsure their business afiairs.

43.  In a2dition, Chinery and the Rich!Sizm/Phoenix/Evergeod/Cylodyne,
LLC/Cytodyne |, LLC agglomeration have engaged in fraudulent "licensing”
grrangements with respact to Cytodyne, in which the vast bulk of the assets of
Cytodyna, including =l of its inventory and accounts receivable, as well a5 the exclusive
rights 1o distribute, market, advertise, and sell all Cytodyne brand products, were
fraudulently transferred, to Cytodyng, LLC and Cyiodyne |, LLC, without adequats
consideration. Cytodyne, LLT -- which was initially named Evsrrich, LLC --and
Cytodyne |, LLC -- which was initially named Evermal, LLC - ara, 85 noted atove,
antirely owned and controlled by Phoenix, Evergood, Rich, and Stern. Cytodyne, LLC

G
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and Cytodyne |, LLC, moreover, ware established for the specific purposa of being the

I ChineryRich/PhosnixEvergood transfereas of such assets, RTC was utilized by
Chinery as one of the ather parties to such fraudulent “licensing” arrangements,

. scecifically, a5 an entity to which “intellectual property” payments were made, asa
further part of tha design of stipping Cytodyne, Evergeod, and Phoenix of assels,

, 44, Furthermore, Evergood has admitted, on behalf of both itself and its
supsidiarios, that, whils it supposedly conducts "quality contral testing” on its products, it
neither conducts nor sponsors any clinical studies relating to such producis, imcluding

| ®enadrine RFA-1, Additionally, scconding to no lees than Chinery himeelf, Mel Rich

plzyed a significant role in the formulation of Xenadring REA-1. Thus, Evergoed and its

afficersidirectorsicontroling sharshalders parsenally engaged in torious acts that lad
directly to Stave Bechler's death.

Ooerative Facls
' 45.  Bom in the small town of Medford, Oragon, Steve attendad South
Medford High Schonl, Steve was aclively courted during his senior year by prefessional
bazeball clubs who saw his promiss &3 a major league baseball player. The Baltimors
Oricles thousht so highly of Steve’s skills and his future contribution to their
graanization that, in 12568, they crafied Slave siraig ht out of high school, and paid him a

signing bonus of $225,000.

45, Following tha draft, Steve rose steadily and rapidly thraugh the QOrinles

| organization. In Ssptember, 2002, aiihe ags of only 22, ho was “called up' to the
rajor leagues, whers ha joined the Cricles’ 40-man rosier, made his majer leagus
detut, and remainsd with the club through the end of the season. The following menth,
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on Cctober 22, 2002, Steve and Kiley were wed.

47, The 2003 baseball seazon offered even greater opportunities. Indesd,

e —

Sleve was told that he had an excellent probability of spending most, if nat all, of the

2003 season in the big leagues.

48.  Steve reported to the Crioles' spring training camp in Fort Lauderdale,
Florida on February 14, 2002, Unfortunately, the season that began with such promise
for Steve and Kiley guickly turmed tragic, Steve purchased, over-the-counter and
without the necessity of a prescription, a bottle of the dietary supplement Xenadrine
RFEA-1 -- manufaciured by Phoenix and marketed snd distributed by Cytodyne - at a
GMNC stere in Laurel Cenira, Mandand.

49, Unaware of the devastating physiological impact that Xenadrine RFEA-1
can have on the human tody, Slgvs used the product based simply on its promises of
“Loso Weinhl Fast” and "Rapid Fat Loss Catalyst™ " and its proclamation of having
geen "Climically Prover." Unbeknownst to Steve, however, ephedrz is a substance that
has profound sympathomimetic effecis on the cardiovascular and central nervous

syslems.

0.  Onthe morming of February 16, 2003 while at practice, Steve suddenly

=S

collapzed during his workout. He could not stand up, Ha lay on his back, breathing
axtramealy rapidlhy. Steve's condition soon worsened drastically. His body temperature,

heart rete, blocd pressura, end respiratory raie all began to soar.

= o e et

1 51. A rescus team was summensd, and transpoted Steve to the hospital.

| Whils en route, Steve vomited largs amounts and was suvctionsd. His body
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temperalure continued to rise, reaching over 108°. He began, among other things, to

expenence apparent seizuras, gastro-intestinal bleeding, respiratory insufficiency, renal

failure, abnormal liver function, and shock. Despite the Intervention of numerous
specialists, litle could be done to revaerse the irreparable damage that Steve had
sustained.

52.  The next mcrning, February 17, Stave went into cardiac arrest, He was
initially resuscitated, but wert back into cardiac amest, which this time groved
irrevarsible, Steve was dead, sl age 23,

23, The Browasd County Medical Examiner conducted a comprehsnsive
Investigation into Steve's daath, including detailed analysis of Steve's clinical history,
tha circumstances precading his death, autopsy findings, toxicology findings, final
anatormic-pathological diagnoses. and made a conclusiva determination of the cause
and manner of Steve's death, The Medical Examiner's report fists ephedra 25 "a
sigaificant factar in Sleve's death, and the Medicael Examiner determined the ceuse
and manner of Steve’s death 1o be directly linked to the Xanadrine RFA-1:

In conclusion, based on the circumstanges of the collapse,
and the clinical, pathological and toxicologicsl findings, it is
my determination within 2 reasonable degree of medical
certainty that the causels) of death of Mr, Steve Bechler
WETE:

1. Multi-organ Failure

Dueto
2. Exertional heat stroka (EHS)

Dus to
3. Multiple risk factors, including Ephedra toxicilty,

(emphasis supphed)

13

MELLLA AN PENLEA PAMLUEMAN B LALEE PO = ATTOESMEYS &TAF ¢ DHEMAMSRIOICR AVELE o oyl oman i mlm =0Rn 602




{fase 3:04-cv-01130-GEB Document 12-1 Filed 11/03/04 Page 35 of 54 PagelD: 102
|

4. Ephedra has been linked to over 100 deaths and countiess serious
advearss hezlth consequances in the 1ast few years alone. 1t has besan specifically fied
o hestziroke, nypedension, heart palpitations, heart atiacks, strokes, selzures,
psychiatne problems, gastrointestinal effects, and permanant impairments. The
ephedra-cafieine-aspinn-related (willow bark) “stack,” together with other ingrediznts,
areated, marketed andior sold by defendants is espscially lethal in its combination and
concentration of substances: This combination ot substances raikes the heart rate,
elevates blood pressure and body lempersivre, and when combined with exercise (as
recommended vy defendants on their lahel), often results in stroke and heart attack.

55 Foliowing Steve’s death, defendants have stopped seliing ephedra based
products and have sought instead o sell a nearly identically packaged producl. known
a5 "¥znadrne EFX," that highlights in capital ietiers that it is "EPHEDRIME FREE

56, Becauvse defendants’ belaled concassion of Xenadrne RFA-1's inharent
dangerousness cannot resuscitate Steve Bechler, defendants must now Be held
accountable for the devastating financial loss that their actions have caused,

57.  Through their conduct herein defendants wrongfully caused the death of
Steve Bechler,

58. Benefigiaries, identified hersin pursuantto F.5.A. § 768.21, include
plaintiff ¥iley Bechler, Steve Bechler's spouss and the parsnt and natural guardian of
the Bechlers' born daughter Hailie Bechler, 2nd Hailie Bechlar, Other potential

benoficiares ars Steve Bechler's parents, Emest and Patricia Bechier.
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Wrongful Creath — Strict Liahifity in Tu{r:tﬂ—u Trtw: erent, Unreasonable Dangarousness
Aoainst Al Defendants

ES.  Plaintiff repeats and realleges the allegations contained in Paragraphs
i - 58 above as if fully set forth hersin.

Bl  Xenadring RFA-1 — which Phoanix is in the business of manufacturing;
Cytodyne and Chinery are in the business of distributing, marketing, and selling; and
GMNC is in the business of marketing and selling — is an inherently, unreasonably
dangerous product. its ingredients, including ephedra, along and in conjunction with its
cther ingredients, including caffeine, synaphnne, and saicin, cause a panoply of
sericus health problems, including heatstmke, hypertensicn, haar palpitations, heart
attacks, strokes, ssizures, psychiatric problems, gastrointestinal effects, and permanent
impairments. Over 100 deaths have been linked to ephedra.

51. Sizve Bechlers uze of Xenadrine RFA-1 Kitled him.

#2.  As a conseguence of defendants’ wrongful actions. which resulted in
Steye Bechlers death, defendants are, pursuant to F.8.4. § 768,21, jointly and
severally liable to plaintiff (in her various capacities set forth abovs) far the damages
suffered as a result of defendanis’ actions, the amount of sush damages o be
detarmined =i trial, but in 2ny event no fess than $100,000,000. Such damanes
nclude, but are not necessarily limited to, (1) the valua of Steve Bechler's lost support
and services: (2} the loss of Steve's spousal companicnship and protection; (3) the loss
of Steve Bechler's parental companionship, instruction, and guidance; (4) tha menial
pain and suffering sustained by Kiley Bechler; (5} medical 2nd funeral expenses; and
{8} lost earnings, including but not limited 10 loss of prospective net accumulations

15

WD LRAAR, DERLEA, Paliie®, G ERERD PO = ATTORRLSGAT LA r 00 BWSBORICRAERUE - WHITEFLASNE brs B KRGl

12-1 Filed 11/03/04 Page 36 of 54 PagelD: 103




Case 3:04-cv-01130-GEB Document 12-1 Filed 11/03/04 Page 37 of 54 PagelD: 104

which might reascnably have besn expscted,

63, The defendants’ conduct was intentional, wantan, willful, malicious, and in
blatant disregard of, or grassly negligent and reckless with respect to, Steve Bechler's
life, health, well-being, and rights. Defendants are therefore additionally liable for
punitive damages, in an amount to be determined at trial.

Count 1

wirongful Dsath — Strict Liability in Tort — Failure ko Wam
(Against Al Defendants)

64,  Plaintiff repeats and realleges the allegations contained in Paragraphs

11 - 83 above as if fully sel forth herain,

65, Defendants had a duty to warn Steve Bechler of the ssrious health risks

that ephedra and Xenadrine RFA-1 pose. They failed propery and adequately 10
provide such waming. For instance, nownere on the product's label doses itwarn that
use of ephedra or Xenadring RFA-1 can result in death. Similary, nowhere on the label
does it warn that use of ephedra or Xenadrineg RFA-1 can rasult in heatstroke,
hyperiension, neart palpitations, seizures, psychiatic problems, gastrointestinal effects,
and permanent impairments. Nowhere an the label does this proguct wam of tha
exponential dangsr of mixing ephedra, caffeine, willow-bark synephrineg, salicin, and
sther ingradients. Nowhera does it warn on the label that reducing focd intake or
angaging In exercise white also consuming ephedra or Xenadrine RFA-1 can ba
narmiul or even fatal: to the contrary, the label encourages use of the productin

i conjunction with dieting and exerciss. Defendants advertising andfor marketing -
including their advertisemants, promotions, and statemants in yaricus media and/or on

the internst - are simitarly flawed.

1+
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66, As a consequence of defendants’ wrongful astions, which resulted in
Steve Bechler's death, dafendanis are, pursuant to F.8.A. § 788.21, jointly and
saveraly llable to plaintiff for the damages suffered as a result of defendants’ actions,
the amount of such damages to be determined at trial, hut in any event no less than
100,000,000, Such damages include, but are not necessarily limited to, (1) the value
of Steve Bechler's o5t support and services; {2} the loss of Steve's spousal
companionship and protectign; {3) the loss of Steve Bechler's parantal companionship,
instruction, and guidance:; (4) the mental pain and suffering sustzined by Kilzy Bechler,
{5) medical and funeral expenses; and (B) lost eamings, including but not imited o loss
of prospective net accumulations which might reasonably have been expscted.

§7. The conduct of the defendanis was intentional, wanton, willful, malicious,
and in blatant disregard of, or grossly negligent and reckiess with respect to, Steve
Bechier's life, health, well-being, and rights. Defendants are tharefore additionally fable
for punitive damages, in an amount o be deteqnined af trial.

Count lH]
Wironglul Death — Strict Liability in Tort -- Misrepresentaticns
(Against All Defendants)

BB, Plaintff repeats and reallsges the allagations contained In Paragraphs
1 - 67 above as if fully set forth hargin,

88. Defendants misrepresemed the safety and efficacy of Xenadrine RFA-1.
For instance, in addition to the misrepresentations described above — in the form of
fmilure 1o warn of known dzngers — the |absl additionaily misrepresents the product as
“clinically provan,” |n fact, what has been proven is that ephedra and Xenadrine RFA-1

are deadly, facts which defendants knew or should have known prior to authorizing the
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sale of thair product. It was also misrepresenled that the amount of ma huang has
‘been “standardized" lo 20 mg. ephedrine. In truth, the smount of ephedrine varies from
il to pil.

70,  Steve Bechler relied, reasonably, justifiably, and in gocd faith, on
defendsnts’ misreprasentations conceming Xenadrine RFA-1.

71.  As a consequence of defendants’ wrongful actions, which resulted in
Steve Bechier's death, defendants are, pursvant to F.5.A, § 768.21, jointly and
severally liahle to plaintiff for the damages suffered as a result of defendants’ actions,
the amount of such damages fo be determined at trial, but in any event no lass than
£100,000.000. Such damages include, bul are not nacessarily limitad ta, (1) the valug
of Steve Bechler's lost support and services; {2) the loss of Slave's spousal
companicnshio and protection; {3) the loss of Steve Bachlers parental companionship,
instruction, and guidance; (4) the mental pain and suffering sustained by Hiley Bechler;
{5y medical and funeral expenses, and (§) lost earnings, including bui not limited to loss
of prospectiva net accumulations which might reaszonably have been expectad.

72 The defendants’ conduct was intentional, wanton, willful, maticious, and in
biatant disregard of, or grossly negligent and reckless with respect to, Steve Bachier's
lite, health, well-being, and rights. Dafendants are therefors additionally liabls for
nunitive demages, in an amcount o be determined st trial.

Count [V

Megligenca
fAqainst All Defendants)

73, Plaintiff repeats and realleges the allegations contained in Paragraphs

1- 72 ahava as if fully set forth herein.

18
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74, Defendants owe a duty of care to users of Xenadrine RFA-1.

75.  Toihe exstent that defendants’ misrepresentations and omissions with
respect to ephedra and Xenadrine RFA-1 were made without knowledge of thair falsity
and without a conecious intent to decaive, then such misreprasentations and cmissions
were made negligently andlor reckisssly,

76.  Toihe exent that defendants wera not cansciougly aware of the inherent,
unteasonable dangemusnass of Xenadrine RFA-1, defandants acted with gross
neqligence and recklzssness with respact to their testing, man ufacture, distnbution,
marketing, and szle of Xenadring REA-1.

77, Steve Bechlers injuries and death were a dirsct and proximate resut of
such misrepreseniztions and omissions and the inherent, unfeascn able dangerguaness
of Xanadring RFA-1.

78,  As 3 conseyusnce of defendants’ wrongful actions, which resufted in
Stove Bechlers death, defendants are, pursuant to F.8.4, § 762.21. jeintly and
severally liable to olaintifl for the damages suffercd as & racult of defendants’ actions,
the amount of such damagas to be determingd at trial, but in any event no less than
$100,000,000, Such damages include, bul are not ne cessarily limited to, (1) tha value
of Steve Bechler's lost support and services; (2] the loss of Steve's spau zal
companionship and protsclion; {3} the loss of Sweve Sechlers parental companionship,
instrustion. and guidance; (4) the mental pain and suffering sU stained by Kiley Bechler
(5) medical and funersl expenses; and (8) lost eamings, including but not limited fo loss

of prospective net accumulations which might reasonably have been expected,
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78, Defendants’ condust was intentional, wanton, willful, malicious, and in
‘blatant disreqgard of, or grossly negligent and reckless with respect to, Steve Bechler's
lifa, healih, well-being, and rights. Defendants are tharsfore additionally liable: for
punitive dzmages, in an amount to be determined at trizl.
Count V

Wrongfu! Death — Breach of Express Warranty — F.S.A, § 672.5343
{Against &l Defendants Exgapt for Cyindyns and Phosnis)®

B0, Plaintiff repeats and realleges ths sllegations contained in Peragraphs
1 . 79 sbove g5 if fully set forth harein.

51.  Defendents breached express warranties on the [abel of, and/or
advertising for, tha product Xenadring RFA-1 about its safsty and efficacy, including but
not limited 1o warranties that it is "clinically proven,” that it contained only precise,
delinested amounts of ephadring per “serding,” and that the product worked “best”
when used in conjunction with a diet and exsrcisa program,

B2, As adirect and proximate result of such breaches, Steve Bechier died.

83 As a consequence of the foregoing, which resulted in Steve Bechlers
death. defendants are, pursuant to F.S.A, § 78821, jointly and saverally liable to
plaintiff for the damages sufiered as = result ol defendants’ actions, the amount of such
damagss to be determinad at trial, bul in any event no less than $100,000,000. Such
damages inclutle, but are not necessanly imited o, {1} the valug of Steve Bachler's |ost

suppor and services; (2) the loss of Steve's snousal companionship and protection, {32)

¢ without prejudics to her other rdghts, plaintiff zpecifically raserves her rght to amand
the complaint furiner 2o as sdditionally 10 include Cytodyne andior Phoenix as defn?nu:lants. an
thiz Count, zrd Count VI in the evant that the bankmuptey stay is lifted, or the bankruptoy filing
dismisgad.
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the loss of Stave Bechler's parental companicnship, instruction, and guidance; (4] tha

" mental pain and suffering sustained by Kiley Bechler: (5) medical and funeral

expenses: and (B) lost earnings, including but not limited to loss of prospective nat
accumulations which might reasonably have been expected.
Count Wi
Breach of Implied Warranty — F.5.A. § 672314
(Against Defendant GNGC}

84,  Plaintitf repeats and realleges the allegations contained in Paragraphs
1 - 83 shove as If fully set forth herein.

85 Theough its conduct as described above, defendant GNC breached an
irmpliad warranty that Xenadrine RFA-1 is safe and fit for its ordinary and intended use
3% a dietary supplement and weight loss “calalyst”

a6, As adirect and proximate result of such breaches, Steve Bechler
sustsined injuries and disd.

a7,  As a conssquence of the foregaing, which resulted in Steve Bechler's
daath, defendant GNC is, pursuant to F.5.4. § 76821, liablz o plaintiff for the damages
sufiered as & result of defendants’ actions, the ameunt of such damages to be
detarminad at trial, but in any event no less than $100,000,000. Such damages
include, but zre not necessarly limited to, (1) the value of Steve Bechlar's lost support
and services; (2) the loss of Steve’s spoussal companionship and protection; {3)thea lozs
of Steva Bechler's parental companionship, instruction, and guidance, {4} the mantal
pain znd suffering sustained by Kiley Bechler: (5) medical and funersl expenses, and
(G) last eamings, including but net limited to loss of prospeciive net accumulations

whish might reasonably have been expected.
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Count Vil
Fravdulent Transfers - F.5.A. § 726.101 et seq.

(Acainst All Defendants Excent for Cviodyns, Phosnix, and GNGC)

8. Plaintiff repezts and realleges the allegations contained in Paragraphs
1 - 87 above as if fully set forth herein.

85, The fraudulent transactions described above, including but not limited o
commingiing of corporate, inter-corporate, and personal assets, transfeming of
corparale assets with no or ipadequate conzideration and in disregarnd of purporied
corporate form, and fraudulant "licensing” arangements, wara made with actual intent
to hinder, delay, and defraud creditors, including plzintiff.

0. Buch fraudulent transactions were entered into without the receipt of
ressonably aquivalant value in exchangs for the transfer or obligation made or incurred,
and left tha transferees with remaining assets that were unreasonably small in relation
to the transferces’ buziness and were ntended to leave the transferces with debis
beyond their sbility to pay.

81.  Such fravdulent transactions, moreover, involved transfers to cr among
insiders, the retenticn of possession or control by the transferor notwithetanding the
transfer, attermpts to conceal the fransactions, and the lransfer of substaniially ali of the
transferees' assets, and purconedly cavsed certain of the transferees to be insolvent.

82,  Such fraudulent transactions additionally included transactions after the
transferees had been sued or threatened with suit, and after a substantial debt had
bgen incurrgd.

83.  SBuch freudulznt transactions therefore violate the Uniform Fraudulent

Transfer Act, F.5.A, § 726.101 gt scg.
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94,  As 3 consequence of the foregoing, defendants (except for Cytodyne,

- Phroenix, and GNC) are, pursuantto F.5.A. § 726,101 el sea., jointly and sevarally
liablo to plaintff for the damages suffered as a result of defandants’ actions, the
amount of such damages o be determingd at trial, but in any event no less than
3100,000,000. Such damagss include, but are not necessarily limited ta, (1) the valye
of Steve Bechler's lost support and servicas; (2) the loss of Stave's spousal

comparionship and protectign; (3) the loss of Steve Bachlers parenial companionship,

instruction, and guidance; (4) the mental pain and suifering sustzined by Kiley Bechler:

O

(5} madicai and funeral expenses: and (6) lost earnings, including but not limited to loss

oL

uf prospeciive net accumulations which might reasonably have been gxpected, Plaintif

e g

is additionally entitled {subject 10 any restrctions imposed by the bankruptoy stays with

respact ta tha astates of Cylodyne and Phoenix), to avoldancs of the frauduient

transactions to tha extent nagessary to satisfy her claimsa in this action, as well as

II- appointmant of a receivar to take charge of any and all assels trensferad,
WHEREFORE, plaintiff respectfully requests that the Courd enter judyment

against defendants, jointly and severally, as follows:

I 1. On plaintiffs First Count, awarding agsinst defendants, jointly and

| severally, the damages that plaintiff 2nd the survivors suffered as a result of

defendants’ actions, tha amount of such damages 1o be determinad at tral, but in any

v event na less than 100,000,000, plus punitive gamagas in an amoaunt ta be

'i| determinsd at trial,

| 2. On plaintiffs Second Count, awarding against dafendants, jointhy znd

severally, the damages that plaintif and the survivors suffered as g rasult of

i 23
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defendants’ actions. the amount of such damages to be determined at trial, but in any
event no less than $100,000,000, plus cunitive damages in an amount o be

determined at lral.

3. On plaintiff's Third Count, awarding against defendants, jointly and

severally, the damages that plaintiff and the slreivors suffered as a resull of
defendanis’ actions, the amount of such damages to be determinad at {rial, but in any

evient no less than $100,000 000, plus punitive damagas in an amaunt to be
determined at trish

A

a—_

On plainliff's Fourth Count, awarding againzt defendants, joinily and
sevarally, the damages that plainiff and the survivors suffered as a result of
defendants’ actions, the amount of such damages to be determinad at trial, but in any
gvant no less than 5100;‘35@,&'}& plus puniiive damages in 20 amount 10 e
defermined at trial.

5. Onplzintiffs Fifth Count, awarding =gainst defendants {oxcept for
Cwvtodyne and Phoenix), jointly and severally, the damagas that plaintiff and tha
survivors suffered as 2 result of defencants’ actions, the amount of such damages to be
determined at trizl, but in any event no less than 3100,000,000.

8. On plaindiifs Suah Count, awarding against defzndant GNC the damages
that claintiff and the survivers sufferad as a result of defendanis’ actions, the amount of
such damages io be determined at trigl, but in any event no lsss than 3100,000,000.

T Oin plaintiff's Saventh Count, awarding against defendants (except for

Cyiodyne, Phoanix, and GNC), jointly 2nd severally, the damages that plaintii and the

survivors suffered ss a result of defendants’ actions, the amount of such damages to be

74
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determined at tial, but in any event no less than $100,000,000, and, additionally

. {subject to any restrictions imposed by the bankmiptcy stays with respect to the estates

af Cytedyne and Phoenix), setting aside ths fraudulent ransactions in which
defendants engaged to the extent necessary 1o salisfy plainiiffs claims n this action
and appointing s receiver 10 take charge of zny and all assets transferrad.

8. Awarding plaintiff interest, costs, znd =uch other and further relief as this
Court deems just and proner,
Plaintiff demands 2 jury tial as to all issuas so iiable.
Dated: November 24, 2003

MEISELMAN, DEMNLEA,
FACKMAN & EBERZ P.C.
Attorneys for Plaintiff

1311 Mamarcneck Avenuea
White Plains, New York 10602
Tel: {914) 517-3000
Fao: (314) 517-8055

=g

By

. l‘;" i .-_'-
i mim [] -

fooleiselman
: 'Ean@, mdpelaw.com

Cavid 5. Douglas
Ddouglas@mdpelaw.com
Admitted Pro Hac Vice

STEARNS WEAVER MILLER WEISSLER
ALHADEFF & SITTERSON | PLA.
Suite 2200 Museum Tower

1580 West Flaglar Steast

Wiami, Florda 33130

Tel: (305) 788-3200

Fax: {305) 78233585

Richard B. Jackson

Florida Bar No. 828910
Rigcksani@ewmwas.com
Chnstopher L, Bamait

Florida Bar No. 0380510

CharnellineswWmwas, o
0] 284 WFD
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CERTIFICATE QOF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the foregoing was

furnishad via overnight delivery this 24™ day of November, 2003, to all counsel on the
attached service list,

MEISELMAN, DENLEA,
PACKMAN & EBERZ P.C.

Attarnsys for Plaintiff

1317 Mamaroneck Avenue, P.O. Box 5057
White Plains, NY 10802

{914 517-3000
(814) 517-5055 (Fax)

Jeaon@mdoelaw.com

By /fif{% é}#?j:

afffeds | Carton
ﬂn‘,ntrge':i Pro Hac Vica
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SERVICE LIST

Kiley Becnler, as personal representative of and Executiix of tho Estate of Steven Scott
Bechier vs. Cytodyne Technelogies, inc., Robant Chinery, Phoenix Laboratories, inc.
and XXX Corporation

United States District Court, Southern District of Florida

Case MNo. 03-61269-CIV-HUCK/TURNOFF

Marie LeFaro, Esq.
Holland & Krignt LLP
one East Broward Bhed,, Suita 1300
Fort Lauderdale, FL 33301
(954 5251000 i
(B54) 4632030 {Fax)
Altorneys for Dafandants
CYTODYNE TECHMOLOGIES, INC. and
RCBERT CHINERY

Stephen R. Stern, Esq.
Hoffinger, Starn & Rose, LLP
150 E. 58" Street
MWaw York, MY 10155
212) 4214000
(2121 TH0-1258 (Fax)
Attomeys for Defendants
CYTODYNE TECHNCLOGIES, ING. and
FHOENIX LABORATORIES

James M, Kaplan, E=q.
Wilzon, Elser, Moskowitz, Edslman & Dicker, LLP
100 Boutheast Second Street
Miarni, FL 33131
CEO5) 3744400
[205) 579-0261
Attorneys for Defendant
FHOEMNIX LABCRATORIES

-

MEBILMAM, DUMLLA PATEMAS & [RT PD = sl iy o COMAMsRINETOMTUL o RRITEAARA ROS PO bl




