
IN TilE UNITED STATES DISTRICT COURT
roR TilE DISTRICT OF MARYLAND

NOTICE OF REMOVAL

OLUSOLA AKINMEJI. on bchalfofhimselfand
others similarly situatcd

Plaintiffs.

v.

.lOS. A. BANK CLOTIIIERS, INC.
Defendant.

)
)
)
)
)
)
)
)
)
)
)

Defendant .los. A. Bank Clothiers, Inc. ("JAB") hereby removes thc abovc-captioned

action. Case No. CAL 17-02286, which was pending in the Circuit Court for Prince George's

County, Maryland, to the United States District Court for the District of Maryland. Removal is

based upon 28 U.S.c. SS 1332(d), 1441, 1446, and 1453, as amended in relevant part by the

Class Action Fairness Act of 2005 ("CAFA"). As grounds for rcmoval, Defendant states as

follows:

I. On January 25, 2017. Plaintiff Olusola Akinmeji, on behalf of himself and a

putative class of allegedly similarly-situated persons, filed a Class Action Complaint

("Complaint") in the Circuit Court for Prince George's County, Maryland, styled Oillsoia

Akinm~ii v. .los. A. Bank C/o/hiers, Jnc.. Casc No. CAL 17-02286 (the "State Court Action").

2. On April 17, 2017.PlaintilTOlusola Akinmeji had the Complaint served on JAB's

Maryland registcrcd agcnt. Pursuant to 28 U.S.c. S 1446(a). attachcd as Exhibi/ A are truc and

corrcct copies of all "process, pleadings, and ordcrs" that were servcd upon JAB.
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3. In thc Complaint. Plaintiffasscrtcd thrcc (3) causcs of action allcgedly based on

Defendant's retail sales and advertising practices. The first cause of action is lar alleged

violations of the Maryland Consumer Protection Act ("MCP A"), Md. Code. Com. Law S 13-10 I,

et seq. The second cause of action is lar allcgcd !,'aud and fraud by omission under Maryland

Common Law. The third cause of action is fiJI" unjust enrichment. See Exhibit A, Complaint,

First-Third Causes of Action.]

4. This Court has original jurisdiction under 28 U.S.C. S 1332(d), as amended by

CAFA, because this is a putative class action in which (a) at least one member of the putative

class is a citizen of a State different than that of Defendant JAB; (b) the number of putative class

members is not less than one hundred (100); and (c) thc maller in controversy exceeds the sum or

value of Five Million Dollars ($5.000,000.00) whcn the claims of the individual putative class

members are aggregated. exclusive of interest and costs.

5. JAB's Notice of Removal is timely under 28 U.S.C. S 1446(b), as it was filed

within thirty (30) days of the date that JAB received a copy of the Complaint.

DIVERSITY EXISTS UNDER 28 U.S.c. ~ 1332(d)(2)(A)

6. A corporation is a citizen of the state where it is incorporated and the state where

it has its principal place ofbusincss. 28 U.S.c. S ]332(c)(I) . .JAB is incorporated in Delaware

and is a citizen of that state far purposes of diversity jurisdiction.

7. The "principal place of business" refers to the corporation's "nerve center" or "the

place where the corporation's high level of1icers direct, control, and coordinate the corporation's

I In accordance with L.R. ]03.5(a). Exhibit A compriscs "all proccss. pleadings, documents, and
orders which have been served upon [thc Defendant]:' The copy of the Complaint served upon
thc Defendant is incomplete in that it did not include Exhibits 3. 4 and 5 referenced in the body
of the Complaint. A full, true and accurate copy of the Complaint will be filed with counsel's
ccrtification pursuant to L.R. 103.5('1) within thirty (30) days aftcr the filing of this Notice of
Rcmoval.
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activities[T Herlz COli', I'. Friend. 559 U.S. 77. 78 (2010) . .Itd3's principal place of business is

in California. The vast majority of .lAB's executive officers. senior vice presidents, and its board

of directors direct. control and coordinate .IAB's business activities from its executive office in

Fremont, California. See D:hihil B. Declaration of Yolanda M. Diaz (hereinafter "Diaz Dec.")

~~ 4-6. Thus. for purposes of the diversity analysis . .lAB is also deemed a citizen of California.

8. The putative class that Plaintiff seeks to represent allegedly consists of "Maryland

residents who purchased .lAB merchandise." See Complaint, ~ 20. Howcver, diversity

jurisdiction depends only on the citizenship of the named parties. See, e.g., Cenlral Wesleyan

Co/lege v. IV.R. Grace & Co., 6 F.3d 177, 186 n.3 (4th Cir. 1993) ("The rule in federal class

actions ... is only that the citizenship of the named parties be diverse from that of the

defendants."); Gilman 1'. Wheal, Firsl Sec .. 896 F. Supp. 507, 509 n.3 (D. Md. 1995) ("Diversity

of citizenship in a class action depends solely on the citizenship of the named parties." (citing

Supreme Tribe oj Ben-Hur 1'. Cauhle, 255 U.S. 356, 366 (1921 )). For purposes of jurisdiction,

citizenship is fixed at the time the complaint or notice of removal is filed. See Dennison v.

Carolina Payday Loans, Inc.. 549 F.3d 941. 943 (4th Cir. 2008); 28 U.S.C.A. S 1332.

"Ordinarily an individual's citizenship will be determined by his place of residence." Sligh 1'.

Doe, 596 F.2d 1169, 1171 n.5 (4th Cir. 1979). Although Plaintiff alleges in the Complaint that

he was a resident of Maryland when he purchased .11\13 merchandise, at the time this action was

filed and at the time of this Notice of Removal. Plaintiff was and is a resident of lIlinois. See

Complaint, ~ 19. Thus, Plaintiff should be deemed a citizen of Illinois.

9. There is diversity of citizenship as required for removal under CAFA because

.lAB is not a citizen of Illinois. See 28 USc. S 1332(d)(2)(A). In the event the Court deems
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Plaintiff a citizen of Maryland. there is still diversity of citizenship because Ji\B is not a citizen

of Maryland.

TilE STATE COURT ACTION IS A "CLASS ACTIOI''' WITIIII' TIlE MEAI'ING OF CAFA

10. Under Ci\FA ... the term 'class action' means any civil action filed under rule 23

of the Federal Rules of Civil Procedure or similar State statute or rule of judicial procedure

authorizing an action to be brought by 1 or more representative persons as a class action[.)" See

28 U.S.C.A S 1332(d)(l)(B).

II. Plaintiff purports to deline and represent his putative class pursuant to Maryland

law. See Complaint. '1 51-59. Rule 2-231 of the Maryland Rules governs class actions in

Maryland state courts and is patterned after Federal Rule of Civil Procedure 23. Thus, Plaintiffs

putative class action fits within the above-quoted definition of a class action. See 28 U.S.c. S
2

1332(d)(I)(B); Frazier 1'. Castle Ford. Ltd.. 59 i\.3d 1016, 1021 n.6 (Md. 2013).

PLAINTIFF'S PUTATIVE CLASS CONTAINS AT LEAST ONE HUNIJIU:IJ (100) MEMBERS

12. Plaintiff defines the putative class as:

All persons who, in the State of Maryland and within the applicable
statutory limitation (the "Class Period"), purchased a suit, dress pants
or sport coats/suit jackets from Ji\B, where the purchase price of the
item was for a percentage or discount off an advertised "regular" price,
or where the purchase was for a suit, dress pants or sport coat/suit
jacket based on a "regular" price in connection with an offer of at least
one other "free" item of JAB apparel (the "Class").

See Complaint, ~ 51. Plaintiff further states that "all members of the putative Class as described

... are Maryland residents who purchased JAB merchandise" See Complaint, ~ 20. Plainti!rs

defined Class Period covers purchases made in the last three years. See Md. Code Ann., Cts. &

Jud.Proc. S 5-101; Boardley 1'. Household Fin. Corp. 111,39 F. Supp. 3d 689, 713 (D. Md. 2014)

2 Given the filet that Plaintiff is an Illinois resident raises questions about whether he is an
appropriate class representative. However. that is an issue for a later day.
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("[AI three-year statute of limitations applies to claims under the MCPA."); Sasso v. Koehler,

445 F.Supp. 762, 765 (D.Md.1978) (statute of limitations for common law fraud is three years

from date of accrual).

13. There are currently 21 JAB stores in Maryland. Diaz Dec, ~ 7.

14. JAB otTers frequent sales promotions and events to its customers, typically

several every month. Id. at '1 8; see also Complaint, ~ 31.

15. More than half of the suits, sport coats, and dress pants JAB sells in Maryland

(and nationwide) are purchased at a discounted rate. Diaz Dec, ~ 9.

16. In fiscal year 2016 (February I, 2016 to January 31, 2017), JAB estimates that

25,811 customers purchased suits. sport coats. or dress pants from JAB's Maryland stores. Id. at

17. In fiscal year 2016, approximately 5.341 customers with Maryland billing

addresses purchased suits, sport coats, or dress pants through JAB's website. Id. at ~ 12.

18. In fiscal year 2016, approximately 220 customers with Maryland billing addresses

purchased suits, sport coats, or dress pants through JAB's call center. !d. at ~ 13.

19. Given the number of JAB stores in Maryland and JAB's sales data for just fiscal

year 2016, Plaintiffs putative class consists of at least one hundred (100) members. Moreover,

Plaintiffs Complaint alleges that his putative class "is composed of hundreds of thousands of

Maryland individuals, whose joinder of this action would be impracticable." See Complaint, ~

52.

20. Because there arc at least 100 putative class members, the exclusion for removal

under CAFA for class actions with fewer than 100 class members does not apply. See 28 U.S.c.

~ 1332(d)(5).

5
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Tm: A,\I0UNT IN CONTROVERSY EXCEEIlS FIVE MILLION ()OLl,ARS (55,OnO,Ooo)

21. Original jurisdiction in federal court exisls to remove a class action under CAFA

when. inter alia. "the matter in controversy exceeds the sum or value of $5,000,000. exclusive of

interest and costs[T See 28 U.S.C.A. ~ 1332(d)(2).

22. Under 28 U.S.c. S I332(d)(6), "[i]n any class action, the claims of the individual

class members shall be aggregated to determine whether the matter in controversy exceeds the

sum or value of $5,000,000, exclusive of interest and costs."

23. In the Fourth Circuit. courts apply the "either party" perspective for calculating

whether the jurisdictional amount is met lor purposes of diversity jurisdiction. Dixon v.

Edwards, 290 F.3d 699, 710 (4th Cir. 2002) ("In this circuit, it is settled that the test for

determining the amount in controversy in a diversity proceeding is 'the pecuniary result to either

party which [a] judgment would produce.' ") (quoting Gov't Employees Ins. Co. v. Lally, 327

F.2d 568, 569 (4th Cir. 1964)).

24. To establish the amount in controversy in a notice of removal, "a defendant's

notice of removal need include only a plausible allegation that the amount in controversy

exceeds the jurisdictional threshold." Dart Cherokee Basin Operating Co., LLC v. Owens, _

U.S. _' 135 S. Ct. 547, 554 (2014) (emphasis added). A "short and plain statement," just as

required of pleadings under Fed. R. Civ. P. 8(a), is sufficient. Id. at 553; see also Ellenburg v.

Spartan iv/otors Chassis. Inc., 519 F.3d 192, 200 (4th Cir. 2008) (holding a defendant is not

required "to meet a higher pleading standard than the one imposed on a plaintiff in drafting an

initial complaint."). No evidentiary support is required, and a defendant's amount in controversy

allegation "should be accepted" lor purposes of conferring jurisdiction on the federal court

unless it is "contested by the plaintiff or questioned by the court." Dart, 135 S. Ct. at 553; see

6
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also id. at 554 C'Defendants do not need to prove to a legal certainty that the amount in

controversy requirement has been met. Rather. defendants may simply allege or assert that the

jurisdictional threshold has been met:'). It is only upon challenge by the plaintiff that the

removing defendant must prove by a "preponderance of the evidence, that the amount in

controversy exceeds" $5 million. Id. at 553-544.

25. JAB denies that Plaintiff or any putative class member is entitled to recover any

amount or is entitled to recover any of the rclief demanded in the Complaint. However, based on

the Complaint's allegations of a statewide class over a three-year period and the various forms of

relief sought, it is plausible that the aggregate amount in controversy exceeds $5 million,

exclusive of interests and costs, for purposes of removal.

26. As stated above, Plaintiff allcges violations of the MCPA and additionally asserts

claims for common law fraud and unjust enrichmcnt. Plaintiff seeks relief in the form of

unspecified cconomic and compensatory damages as wcll as treble damages and "all other

actual, general, special, incidental, statutory, and consequential damages to which Plaintiff and

Class members are entitled." See Complaint at Prayer for Relief (pp. 16-17). Plaintiffs

Complaint alleges that his putative class includes "hundreds of thousands of Maryland

individuals" who purchased any suit, dress pants, sport coat, or suit jacket at a discount or in

connection with a "buy one get one [or morel free" offer, from JAB within the last three years.

See id. at 'i~20, 51, 52; Md. Code Ann., Cts. & .Jud. Proc. S 5.10 I.

27. Aecording to .JAB's sales rccords, Maryland eonsumers generated over $11.7

million in net sales for just fiscal year 2016. Diaz Dec. '1'111-13. In fiscal year 2016, JAB's

Maryland stores generated net sales of $10.213.758 Irom sales of suits. sport coats. or dress

pants, after adjusting for returns. Id at '1 II. In tiscal year 2016. JAB generated net online sales

7
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of $1.458.028 from sales of suits. sport coats. or dress pants made through JAB's website by

customcrs with Maryland billing addresses, alier adjusting for returns, Ill. at'l 12, In fiscal year

2016. JAB's call centers gcnerated net sale proceeds of $37.367 from the sales of suits. spon

coats. or drcss pants purchased by eustomcrs with Maryland billing addresses. alier adjusting for

returns, Ill. at ~ 13,

28, As statcd above, morc than half of thc suits. sport coats, and dress pants JAB sells

in Maryland (and nationwide) are purchased at a discounted rate, Ill. at '1 9, Assuming similar

sales figures in each of thc last three years, a judgment of $5 million in actual damages would

rcpresent less than 29 percent of JAB's net sales over the course of the three year putative class

period, Thus, for purposes of removal. the $5 million thrcshold is plausible, given that more than

halfofJAB's suits, sport coats, and dress pants are purchased at a discount.

29. Alternatively, JAB tracks the average amount spent on each transaction In its

stores, The average amount spent at JAB's Maryland stores during fiscal year 20 I6 was $432

per customer transaction, with an average of $267 spent per customer transaction that include

purchases of sport coats, $ I 80 pcr customer transaction that include purchases of dress pants, and

$414 per customer transaction that includc purchases of a suit or suits, Diaz Dec, 'I~14- I 7,
Using these average sales figures and assuming there are 37,500 class members-which is one-

half of the total number of customers in 2016. multiplied by threc for the three years at issue-if

the Court awarded rclief in the form of a rcfund to each putative class member, the purported

actual damages would exceed $5 million even if the lowest amount associated with dress pants is

attributed to every member of the class,

30, Plainti ff also seeks attorneys' fees. which should be considcrcd in determining

whether the amount in controversy in a diversity aclion cxceeds the jurisdictional threshold, See

8
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Missouri State Life Ins. Co. \'. Jones. 290 U.S. 199.202 (1933): Savol \'. HL Ltd. 710 F.2d 1027.

1033 (4th Cir.1983). PlaintifT has alleged a claim for relief under lhe MCPA which authorizes

the recovery of attorneys' fees in certain situations. See MD. CODE ANN. COM. LAW 9 13-

408(b). Although JAB denies lhat Plaintiffs are entitled to any relief whatsoever in this case.

much less an award of attorneys' fees, the potential award of attorneys' fees in a case putting

(conservatively) more than $5,000,000 in controversy could be significant.

31. Plaintiff further seeks treble damages. Where recoverable, treble damages should

be considered in determining whether the amount in controversy in a diversity action exceeds the

jurisdictional threshold. See, e.g.. R.L. Jordan Oil Co. (!f N.c., Inc. v. Boardman Petroleum,

Inc., 23 Fed.Appx. 141, 145 n. 3 (4th Cir.2001) ("When calculating the amount in controversy,

the district court should consider any special or punitive damages, such as treble damages");

lvlarchese v. JNvlorgan Chase Bank, N.A., 917 F. Supp. 2d 452, 460 (D. Md. 2013). Thus,

assuming that Plaintiff prevails on his allegations, if the fact-finder holds JAB responsible for

$1.67 million in actual damages, it could arguably be trebled to reach a total judgment of $5

million. It only takes an average transaction 01'$45 for each of the 37.500 putative class members

to exceed this number. Again, the $5 million threshold is exceeded irrespective of whether the

37,500 just purchased dress pants, the least expensive average transaction that could occur.

32. Accordingly, JAB has alleged herein sufficient information and facts to support a

finding that it is plausible that the amount in controversy exceeds $5 million. JAB has identified

numerous allegations in Plaintiffs Complaint that support its good faith estimate and conclusion

that it is plausible that the amount in controversy exceeds $5 million, and JAB has also supplied

evidence and data that corroborate the plausibility of this estimate and conclusion.

9
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33. It is important to note that in advancing these arguments lor the limited purpose of

establishing subject matter jurisdiction before this Court. JAB docs not waive any defenses, does

not concede any of Plainti!rs allegations or claims. and vigorously denies that it has engaged in

any act that violates Maryland law.

CO~lI>L1ANCE Wrm RE~JO\'AL STATUTES ANI) PROCEDURE

34. .lAB's Notice of Rcmoval is timely. Plaintiff served thc Complaint on JAB on

April 17,2017. JAB is filing its Notice of Removal with this Court on May 16,2017, less than

thirty (30) days after receipt of the Complaint. See 28 U.s.c. S 1446(b).

35. This Court is the proper court in which to file this Notice of Removal. This Court

is part of the "district and division within which [the State Court Action] is pending[,]" i.e., the

Circuit Court for Prince George's County. Maryland. See 28 U.S.c. S 1446(a).

36. The Notice of Removal is signed pursuant to Rule II, and Exhibit A hereto

contains "a copy of all process, pleadings. and orders served upon" JAB. Id.

37. JAB attaches as Exhibit C a copy of the "Notice of Filing of Notice of Removal,"

which JAB will promptly serve upon Plaintiffs counsel and will file with the Clerk of the Circuit

Court for Prince George's County, Maryland, as required by 28 U.S.c. S 1446(d).

CONCLUSION

WHEREFORE, Defendant Jos. A. Bank Clothiers, Inc. hereby removes this state court

action from the Circuit Court for Prince George's County, Maryland, to this Court, which has

original diversity jurisdiction pursuant to CAFA. .)'ee 28 U.S.c. S 1332(d). This action should

proceed in the United States District Court for the District of Maryland as an action properly

removed thereto.

10
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Datcd: May 16,2017. Respectfully submitted,

MARCliSBONSJIl, LLC

/s/
BRUCE L. MARCUS, ESQ.
Bar No. 06341

/s/
JOSEPH A. COMPO FELICE, JR., ESQ.
Bar No. 26718
6411 Ivy Lane, Suite 116
Greenbelt, Maryland 20770
(301) 441-3000
(301) 441-3003 (facsimile)
bmarc us@marcusbosib.com
com pofelice@marcusbonsib.com
(signed by Joseph A. Compo felice, Jr. with permission of
Bruce L. Marcus)

ARMSTRONG TEASDALE LLP

/s/
CHARLES W. STEESE, ESQ.
To Be Admilled Pro Hac Vice

/s/
CINDY N. PHAM, ESQ.
To Be Admilled Pro Hac Vice
4643 South Ulster, Suite 800
Denver, Colorado 80237
(720) 200-0677
(720) 200-0679 (facsimile)
cstecse@armstrongteasdale.com
cpham@armstrongteasdale.com
(signed by Joseph A. Compofelice, Jr. with permission of
Charles W. Steese and Cindy N. Pham)
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Isl
ERIC M. WI\L TER, ESQ.
To Be Admilled Pro Hac Vice
7700 Forsyth Blvd .. Suite 1800
St. Louis, Missouri 63105
(314) 621-5070
(314) 621-5065 (facsimile)
ewal ter@armstrongtcasdale.com
(signed by Joseph 1\. Compo felice, Jr. with permission of
Eric M. Walter)

Counsellor Delendant .los. A. Bank Clothiers, Inc.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on May 16,2017, a copy of the foregoing was served via
email upon and mailed first-class, postage prepaid, to the following parties and counsel:

Beatrice O. Yakubu, Esq.
Charles J. LaDuca, Esq.
Cuneo, Gilbert & LaDuca, LLP
4725 Wisconsin Avenue, N.W.
Suite 200
Washington, D.C. 20016
byakubu@cuneolaw.com
charles@cuneolaw.com

Melissa W. Wolchansky, Esq.
Halunen Law
1650 IDS Center
80 South 8th Street
Minneapolis, Minnesota 55402
wolchansky@halunenlaw.com

Counsellor P1aintif!

lsi
Joseph A. Compofelice. Jr.
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