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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MASSACHUSETTS 
 

JOSEPH PRESTI, ) 

on behalf of plaintiff and the class members ) 

described herein, ) 

 Plaintiff, )  

  ) 

 v. ) 

  ) 

TOYOTA MOTOR SALES (U.S.A.), INC., ) 

and COLONIAL IMPORTS CORP., d/b/a  ) 

TOYOTA OF NASHUA, ) 

 Defendant ) 

 

COMPLAINT– CLASS ACTION 

 

INTRODUCTION 
 

1.  Plaintiff Joseph Presti brings this action to secure redress for unfair and deceptive 

practices in connection with a “tire savings event.”  The promotion advertises “Three tires at 

regular price, fourth tire for one dollar.”  However, the three tires are sold at prices in excess of 

those for which they normally sell. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction under 28 U.S.C. §1332 (Class Action Fairness Act).  

The total amount in controversy, on a classwide basis, exceeds $5 million, exclusive of 

interest and costs.  There are more than 100 class members.  As set forth below, there is diversity 

between the plaintiff and many class members and both defendants. 

3. Personal jurisdiction and venue are proper because both defendants intentionally 

seek to market to residents of Massachusetts. 
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PARTIES 

4. Plaintiff Joseph Presti is a resident, domiciliary and citizen of Littleton, Middlesex 

County, Massachusetts. 

5. Defendant Toyota Motor Sales (U.S.A.), Inc. (“TMS”), is a California corporation 

with its principal place of business located at 19001 S. Western Ave., Torrance, CA 90501.  Its 

registered agent and office is CT Corporation System, 155 Federal Street, Suite 700, Boston, MA 

02110.  It imports, advertises and sells Toyota vehicles and accessories in the United States. 

6. Defendant Colonial Imports Corp., d/b/a Toyota of Nashua (“CIC”), is a New 

Hampshire corporation which operates a Toyota dealership at 10 Marmon Drive, Nashua, NH 

03060, which is its principal place of business. 

7. CIC, d/b/a Toyota of Nashua, regularly markets to residents of Massachusetts 

generally and residents of Littleton in particular.  Its Web site states: “Our Toyota dealership is 

proud to serve NH drivers from Concord, Manchester, Salem, Keene, Londonderry, Bedford and 

Portsmouth, as well as Massachusetts drivers from Tewksbury, Lowell, Amherst, Littleton and 

Salem. We're dedicated to providing a top-notch dealership experience whether you visit us for 

new or used Toyota sales, service or parts.”  (http://www.toyotaofnashua.com/). 

FACTS 

8. In September-October 2016, defendant TMS, in concert with numerous Toyota 

dealers throughout the United States, including CIC, had a “tire savings event” offering, “buy 3 

tires, get the 4th for $1.”. 
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9. Exhibit A is an example of the promotional literature used by defendant TMS to 

advertise this event.  (This mailer involved a dealer in Illinois, but on information and belief was 

similar or the same everywhere except for the name and address and contact information of the 

participating dealer.)   Other examples of ads for the promotion are in Exhibit B. 

10. The promotion expressly stated that it involved “Three tires at regular price, fourth 

tire for one dollar.”  This representation was standard throughout the “tire savings event” offering. 

11. In fact, the “regular price” of the tires offered pursuant to the promotion was 

increased above their normal selling price. 

12. Plaintiff visited CIC (two miles north of the Massachusetts-New Hampshire state 

line) in response to the tire promotion. 

13. At CIC, plaintiff was offered three tires at $173 each plus one at $1.  (Exhibit C) 

14. In fact, the tires had been regularly sold at $149.30 per tire prior to the promotion. 

(Exhibit D) 

15. Plaintiff complained and got a $35 “loyalty” discount, but still had to pay more than 

$149.30 per tire for the 3 tires. (Exhibit E) (There was also a manufacturer rebate that anyone could 

get regardless of the promotion; prices quoted are prior to the rebate.)  

16. After the promotion, the price of the tires was reduced to under $150 each.  

17. It is the policy and practice of TMS and Toyota dealers, including CIC, to increase 

the “regular price” of tires sold pursuant to the “tire savings event” above the normal sales price 

of the tires. 
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18. The Federal Trade Commission (“FTC”) and the courts, applying §5 of the FTC 

Act, 15 U.S.C. §45, have long held that a seller cannot refer in advertising to a “usual” or “regular” 

price unless it is a price at which the seller ordinarily sells the thing advertised. Bankers Securities 

Corp. v. FTC, 297 F.2d 403 (3d Cir. 1961); Giant Food, Inc. v. FTC, 322 F.2d 977, 981 (D.C.Cir. 

1963); Niresk Industries, Inc. v. FTC, 278 F.2d 337 (7th Cir. 1960); Coro, Inc. v. FTC, 338 F.2d 

149 (1st Cir. 1964). 

COUNT I–DECEPTIVE PRACTICES 

19. Plaintiff incorporates paragraphs 1-18. 

20. Defendants engaged in unfair and deceptive practices by advertising “Three tires at 

regular price, fourth tire for one dollar,” while selling (CIC) and permitting the sale (TMS) of the 

three tires at prices in excess of those for which they normally sell. 

21. This practice is deceptive and injurious.  Defendants, if they wished to advertise 

“Three tires at regular price, fourth tire for one dollar,” were legally required to sell (CIC) and 

insure the sale (TMS) of the three tires at prices that were not in excess of those for which they 

normally sell. 

22. The practice is actionable under M.G.L.A. 93A §§2 and 9 and N.H. Rev. Stat. 

§§358-A:2 and 358-A:10.  Members of the class defined below also have claims under Calif. Bus. 

& Professions Code §§17200 et seq., 815 ILCS 505/2 (Illinois), and New York General Business 

Law §§349-350,  

CLASS ALLEGATIONS 

23. Pursuant to Fed. R. Civ. P. 23(a) and (b)(3), plaintiff brings this claim on behalf of 

a class and subclass. 
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24. The class consists of (a) all persons who made purchases from dealers in 

Massachusetts, New Hampshire, California,  Illinois, New York, (b) who bought tires pursuant to 

the TMS “Three tires at regular price, fourth tire for one dollar,” promotion, (c) and paid a price 

for the three tires in excess of the price of which they were regularly sold by the dealer not as part 

of the discount event (d) at any time during the period beginning three years prior to the filing of 

this action. 

25. The subclass consists of persons who bought at CIC. 

26. Excluded from the class are defendants; any affiliate, parent, or subsidiary of 

defendants; any entity in which defendants have a controlling interest; any officer, director, or 

employee of defendants; any successor or assign of defendants; anyone employed by counsel for 

plaintiff in this action; and any judge to whom this case is assigned, his or her spouse, and all 

persons within the third degree of relationship to them, as well as the spouses of such persons. 

27. The class is so numerous that joinder of all members is not practicable.  There are 

more than 100 class members. 

28. There are common questions of law and fact with respect to the class, which 

common questions predominate over questions affecting only individual class members. These 

common questions include: 

a. What defendants’ practice is regarding the advertising and sale of tires; 

b. Whether such practice is deceptive. 

29. Plaintiff’s claims are typical of those of the proposed class.  All of their claims have 

the same legal and factual basis. 
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30. Plaintiff will fairly and adequately represent the class.  There is no conflict of 

interest between the plaintiff and the class members.  Plaintiff has retained counsel competent and 

experienced in class action litigation, and intends to prosecute this action vigorously.  

31. This class action is superior to other available means for the fair and efficient 

adjudication of this dispute. While the individual injuries suffered by each proposed class member 

are meaningful, they are sufficiently small that individual actions are not economical. Even if class 

members could afford individual litigation, there is no reason to burden the courts with multiple 

actions. 

 WHEREFORE, the Court should enter judgment in favor of plaintiff and the class 

members and against defendants for the following relief: 

i. Actual damages; 

ii. Statutory damages; 

iii. Attorney’s fees, litigation expenses and costs; 

iv. Injunctive relief against further violations; 

v. Such other or further relief as the Court deems proper. 

COUNT II–UNJUST ENRICHMENT 

32. Plaintiff incorporates paragraphs 1-18. 

33. Defendants obtained money by inequitable means, by advertising “Three tires at 

regular price, fourth tire for one dollar,” while selling (CIC) and permitting the sale (TMS) of the 

three tires at prices in excess of those for which they normally sell, such that they should be 

required to make restitution.  
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34. This practice is deceptive and injurious.  Defendants, if they wished to advertise 

“Three tires at regular price, fourth tire for one dollar,” were legally required to sell (CIC) and 

insure the sale (TMS) of the three tires at prices that were not in excess of those for which they 

normally sell. 

CLASS ALLEGATIONS 

35. Pursuant to Fed. R. Civ. P. 23(a) and (b)(3), plaintiff brings this claim on behalf of   

class and subclass. 

36. The class consists of (a) all persons who reside or made purchases in Massachusetts, 

New Hampshire, California, Illinois, New York, (b) who bought tires pursuant to the TMS “Three 

tires at regular price, fourth tire for one dollar,” promotion, (c) and paid a price for the three tires 

in excess of the price of which they were regularly sold by the dealer not as part of the discount 

event (d) at any time during the period beginning three years prior to the filing of this action. 

37. The subclass consists of persons who bought at CIC. 

38. Excluded from the class are defendants; any affiliate, parent, or subsidiary of 

defendants; any entity in which defendants have a controlling interest; any officer, director, or 

employee of defendants; any successor or assign of defendants; anyone employed by counsel for 

plaintiff in this action; and any judge to whom this case is assigned, his or her spouse, and all 

persons within the third degree of relationship to them, as well as the spouses of such persons. 

39. The class is so numerous that joinder of all members is not practicable.  There are 

more than 40 class members. 

40. There are common questions of law and fact with respect to the class, which 

common questions predominate over questions affecting only individual class members. These 

common questions include: 
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a. What defendants’ practice is regarding the advertising and sale of tires; 

b. Whether such practice results in unjust enrichment. 

41. Plaintiff’s claims are typical of those of the proposed class.  All of their claims have 

the same legal and factual basis. 

42.  Plaintiff will fairly and adequately represent the class.  There is no conflict of 

interest between the plaintiff and the class members.  Plaintiff has retained counsel competent and 

experienced in class action litigation, and intends to prosecute this action vigorously.  

43. This class action is superior to other available means for the fair and efficient 

adjudication of this dispute. While the individual injuries suffered by each proposed class member 

are meaningful, they are sufficiently small that individual actions are not economical.  Even if 

class members could afford individual litigation, there is no reason to burden the courts with 

multiple actions. 

 WHEREFORE, the Court should enter judgment in favor of plaintiff and the class 

members and against defendants for the following relief: 

i. Actual damages; 

ii. Statutory damages; 

iii. Attorney’s fees, litigation expenses and costs; 

iv. Injunctive relief against further violations; 

v. Such other or further relief as the Court deems proper. 

/s/Christopher M. Lefebvre  

Attorney for Plaintiffs 

Christopher M. Lefebvre, Esq. BBO# 629056 

Consumer & Family Law Center of  

Claude F. Lefebvre | Christopher M. Lefebvre, PC 

PO Box 479 • Pawtucket • RI • 02862 

Tel: (401) 728-6060 • Fax: (401) 728-6534 

chris@lefebvrelaw.com 
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pro hac vice admission to be sought 

 

Cathleen M. Combs, Esq. 

EDELMAN, COMBS, LATTURNER & GOODWIN, LLC 

20 South Clark Street, Suite 1500 • Chicago, Illinois 60603 

Tel: (312) 739-4200 • Fax: (312) 419-0379 

 

JURY DEMAND 
 

 Plaintiff demands trial by jury. 

 

/s/Christopher M. Lefebvre  

Christopher M. Lefebvre, Esq. BBO# 629056 

 

DOCUMENT PRESERVATION DEMAND 
 

 Plaintiff hereby demands that each defendant take affirmative steps to preserve all 

recordings, data, documents, and all other tangible things that relate to plaintiff, the events 

described herein, any third party associated with any telephone call, campaign, account, sale or 

file associated with plaintiff, and any account or number or symbol relating to them. These 

materials are likely very relevant to the litigation of this claim. If defendant is aware of any third 

party that has possession, custody, or control of any such materials, plaintiff demands that 

defendant request that such third party also take steps to preserve the materials. This demand shall 

not narrow the scope of any independent document preservation duties of the defendant.  

 

/s/Christopher M. Lefebvre  

Christopher M. Lefebvre, Esq. BBO# 629056 
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EXHIBIT A 
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