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CONSUMER PROT':::C 1-1 ~N 

Attorneys for Alpha Vendmg LLC, Scott Barth 

BEFORE THE DIVISION OF CONSUMER PROTECTION 

OF THE DEPARTMENT OF COMMERCE 


OF THE STATE OF UTAH 


IN THE MATTER OF 

VAPEX LLC, a Utah limIted liabilIty 
company, domg busmess as 
ALPHAFILL, TRYVAPEX.COM and 
V APEXSTORE.COM, 

ALPHA VENDING LLC, a Utah limited 
lIabIlIty company, 

SCOTT BARTH, mdividually and as an 
officer, dIrector, manager, agent, and/or 
owner of the above-named entIty, and 

MARIO ZAMORA, mdividually and as 
an officer, director, manager, agent, and/or 
owner of the above-named entIty, and 

KOURTNEYSALAVATORI, 
mdividually and as an officer, dIrector, 
manager, agent, and/or owner of the 
above-named entIty, 

Respondents. 

RESPONSE TO NOTICE OF 
AGENCY ACTION 

(Hearmg Requested) 

DCP Legal Case No. 83243 
DCP Case Nos. 82403 and 86039 

http:APEXSTORE.COM


Respondent Scott Barth ("Barth" or "Respondent"), indIvIdually, responds to the 

DIvIsIOn ofConsumer Protection's ("DIvIsIon") NotIce ofAgency ActIOn, by JOImng In 

the DiVIsion's request for a hearing regardIng the matters IdentIfied m the DivisIOn's 

Notice ofAgency ActIOn and by specifically respondmg to the DIVIsIOn's numbered 

allegatIOns by denying, admittmg, and allegmg as follows: 

(FIRST AFFIRMATIVE DEFENSE) 

The DiVIsIOn falls to state a claIm agaInst Barth upon WhICh relIef can be granted 

(SECOND AFFIRMATIVE DEFENSE) 

Barth hereby responds to the speCIfic numbered allegatIons of the NotIce of 

Agency Action by admIttIng, denYIng and allegIng as follows 

1 Respondent admits that on or about July 30, 2014, the DIVISIon Issued an 

AdmInIstratIve CItatIOn agaInst the Respondents named thereIn and that the DIVISIon 

alleged vIOlatIOns whIch the DIVISIOn claImed carned maXImum fines of $822,500 00 

Respondent demes the remaInder of the allegatIOns ofparagraph one and affirmatIvely 

asserts that the DIVISIOn did not adequately allege suffiCIent facts to support a claim of 

IndIVIdual lIabilIty agaInst thIS Respondent 

2 The Settlement Agreement referred to In paragraph 2 speaks for Itself 

Respondent demes any allegatIOns m paragraph 2 whIch are mconsistent With the plaIn 

language of the Settlement Agreement Respondent demes that he is a party to the 
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Settlement Agreement and therefore dentes the allegatIOns ofparagraph 2 as they relate 

to hIm indIvidually. 

3 Respondent admIts that the DIvisIOn claims that this action (Nottce of 

Agency ActIOn) IS dIrected at Barth only Barth admIts that the July 30, 2014 

AdminIstrative CitatIon IdentIfied Barth In the heading as being named "indIvIdually and 

as an officer, dIrector, manager, agent, and/or owner ofthe above-named enttty [Vapex 

LLC and Alpha Vending LLC]" Respondent affirmatIvely asserts that the DIvIsIOn dId 

not allege facts sufficIent to state a claIm against Respondent In hIS indIvIdual capacIty In 

the July 30, 2014 AdmInistrative CitatIOn Respondent denies that he "owns and 

operates" Alpha InternatIOnal Marketing LLC ("AIM"). Barth admIts that he owns 2% of 

AIM and IS employed as manager AdmIt that AIM does bUSiness as VictorEJUlce and 

operates under the name 02PUR Respondent admIts that Barth is the sole indIVIdual 

lIsted as the domain regIstrant, administrative, technical, and bIllIng contact for the 

websites identified in paragraph 3 Respondent denies the remainder of the allegatIOns of 

paragraph 3 that have not been expressly admItted herein 

4 Deny that 02PUR IS marketed as a smokeless tobacco alternative AdmIt 

the remainder of the allegations In paragraph 4 

5 AdmIt that AIM entered Into an agreement with Marketing ArchItects, Inc 

("MAl") The agreement speaks for itself. Deny the remainder of the allegatIOns of 
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paragraph 5. Respondent affinnatively alleges that he personally dId not enter mto an 

agreement with MAl 

6 Deny that MAl produced broadcast orders for Barth AdmIt that the 

language cIted m paragraph 6 reflects a broadcast order produced by MAl, whIch 

language speaks for Itself Respondents deny the remamder of the allegatIOns In 

paragraph 6 

7 AdmIt that 16 broadcast orders promoted a free e-cigarette Starter KIt and 

that approxImately 675 02PUR specIfic radio advertIsements ran from December 1,2014 

to February 28, 2016 m the Grand RapIds, MIchIgan area and that the advertIsements also 

ran In New York, Connecticut and Florida and that 02PUR also advertIsed through a 

teleVIsIon commercial up through August 8, 2016 and deny the remaInder of the 
i 

allegatIOns ofparagraph 7 Respondent affinnatIvely asserts that the pIcture Identified In 

paragraph 7 IS only a snapshot of a TV commercial and that the DIVISIOn's allegatIOns m 

this paragraph faIled to Include the prIce dISclaimer that IS part of the same commercial 

8 AdmIt that the language m paragraph 8 reflects language m the 02PUR 

commercIal as It aIred up through August 8, 2016, which language speaks for itself. 

Deny the remainder of the allegatIOns ofparagraph 8 

9. Respondent admIts that through January 26,2015, 02PUR product was 

sold onlIne through the web sites Identified In paragraph 9 Respondent demes 02PUR 

4 




product was advertised onhne. Respondent admits that the photo/screenshot m paragraph 

9 appears to be taken from its websIte, which photo/screenshot speaks for Itself 

10. Respondent admits that photo/screenshot set forth m paragraph 10 appears 

to have come from an 02PUR websIte, which photo/screenshot speaks for Itself 

Respondent further admIts that such a screenshot would have accurately depicted what 

was on the 02PUR websites untIl January 25,2015 Respondent affirmatively asserts that 

such mformatlOn was not on the 02PUR websites after January 25, 2015 Respondent 

demes any other allegatIOns in paragraph 10 

11. Respondent admits that the "terms and conditIons" set forth m paragraph 11 

appear to have come from an 02PUR webSIte, whIch webSite speaks for Itself 

Respondent further admits that such websites contamed that language untIl January 26, 

2015 Respondent affirmatIvely asserts that such informatIOn was not on the 02PUR 

websltes after January 25, 2015 Respondent demes any other allegatIOns m paragraph 

11. 

12 Respondent admIts the allegations pertaimng to the testImomal, which 

testImomal speaks for Itself. 

Respondent admits the allegatIOns pertammg to the testImomal, which 

testlmomal speaks for Itself. 
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14 The agreement cIted in paragraph 14 speaks for Itself Respondent dentes 

any assertIOn that Respondent has breached the provIsIOn of the Agreement CIted therem 

and denies any other allegatIOn m paragraph 14 

15 Respondent admIts that the radio advertIsement identIfied m paragraph 15 

amended the "wherever and whenever" phrase In February of 20 16 In consultatIOn and 

cooperation with the DIvIsion The allegation that the advertIsement was false, deceptIve 

and substantIally Inaccurate IS a legal conclusIOn whIch does not reqUIre Respondent to 

admIt or deny and, therefore, Respondent dentes the same. Respondent dentes all of the 

remaInIng allegatIOns ofparagraph 15. 

16 Dented. 

17 The agreement CIted In paragraph 17 speaks for Itself Respondent dentes 

any assertIOn that Respondent has breached the prOVIsIon of the Agreement cited thereIn 

and dentes any other allegatIOn In paragraph 17. 

18 Respondent admits that no terms, condItIons, or restrIctions were stated In 

the radIO advertisements to mdicate that consumers would be charged addItIOnal fees 

Respondent dentes the remaInder of the allegatIOns In paragraph 18 Respondent 

affirmatIvely alleges that the radIO advertIsements dIrected the potentIal purchasers to a 

telephone InteractIve VOIce response system "IVR" that expressly sets forth the terms, 

condItIons and restrIctions related to the starter kIt, IncludIng any addItIonal fees 

Respondent further affirmatIvely asserts that the IVR system, that IS hosted In a state 
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other than Utah, strictly and automatically excludes and prevents any transactlOns 

mvolvmg residents of the State ofUtah 

19 The agreement cIted m paragraph 19 speaks for itself Respondent dentes 

any assertlOn that Respondent has breached the provlslOn of the Agreement cIted therem 

and denies any other allegatlOn m paragraph 19 

20. Dented Respondent affirmatIvely asserts that the radio and teleVISIon 

advertlsmg IS not "Respondent's" as alleged by the DlvlslOn but rather 02PUR 

advertIsements Further, to the extent that the allegatIons m paragraph 20 constItute legal 

concluslOns which do not reqUlre the Respondent to admIt or deny, Respondent dentes 

the same. Respondent dentes all other allegatlOns in paragraph 20 not specIfically 

admItted herem. 

21 The agreement cited III paragraph 21 speaks for Itself Respondent dentes 

any assertlOn that Respondent has breached the provIsIon of the Agreement cIted therem 

and dentes any other allegatlOn m paragraph 21 

22 Dented 

23 The agreement cIted in paragraph 23 speaks for Itself Respondent dentes 

any assertlOn that Respondent has breached the provlslOn of the Agreement cIted therem 

and dentes any other allegatlOn m paragraph 23. 
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24 Respondent JOInS In the DIvIsIon's request for a hearIng and demes that 

Respondent breached the Agreement and that the DIVISIOn should be able to Impose the 

suspended fines 

Respondent asserts the following addItional affirmatIve defenses 


(THIRD AFFIRMATIVE DEFENSE) 


The DivIsIon lacks subject matter JurisdIction over thIS Respondent. Respondent 

does not transact any busIness wIth consumers reSIdIng In the State of Utah Nor do any 

of the Respondents in the underlymg agency actIOn The DivIsIOn was created solely for 

the purpose ofprotectmg Utah consumer reSIdents. Utah callers or web VIsItors who try 

to purchase 02PUR product are prohIbited via techmcal restrictIOns from engagmg m any 

transactIons wIth Respondent or WIth any 02PUR related company. All transactIons 

mvolvmg any of the Respondents named In the underlymg agency actIOn wIth regard to 

the offer and sale of e-cigarette products occur through an mteractive VOice response 

"IVR" system that IS hosted In a state other than Utah That system stnctly and 

automatIcally excludes and prevents any transactIOns Involvmg reSIdents of Utah More 

specIfically, the IVR system automatIcally rejects all calls from Utah area codes Ifa 

caller In Utah uses a cell phone WIth a non-Utah area code, the telephone and mternet 

systems also reqUIre a ZIP code as well and automatIcally rejects all Utah addresses 

Thus, all sales to Utah consumers are prohIbIted by computer automatIOn Respondent IS 

unaware of any Utah reSIdent wIth whom he has conducted busmess and affirmatIvely 
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asserts that no Utah resident has complamed to the DIvIsiOn about Respondent nor about 

any 02PUR related companies nor have such residents been damaged or otherwise 

mjured by respondent or by the Respondents named in the underlymg agency action 

(EOURTH AFFIRMATIVE DEFENSE) 

The DIvIsiOn lacks standmg to bnng an actiOn agamst the Respondent Respondent 

does not transact any business with consumers wIthin the State ofUtah Nor dId any of 

the Respondents named m the underlymg agency action The DIvIsiOn was created solely 

for the purpose ofprotectmg Utah consumer residents Utah callers or web VISitOrs who 

try to purchase 02PUR products are prohibited via techmcal restnctions from engagmg 

in any transactiOns with Respondent or WIth any ofthe Respondents named in the 

underlying agency action All transactions mvolvmg any of the named Respondents m 

the underlymg agency actiOn with regard to the offer and sale of e-cigarette products 

occur through an mteractIve vOIce response "IVR" system that is hosted in a state other 

than Utah. That system stnctly and automatically excludes and prevents any transactiOns 

mvolvmg resIdents of Utah More specifically, the IVR system automatically rejects all 

calls from Utah area codes If a caller m Utah uses a cell phone with a non-Utah area 

code, the telephone and mtemet systems also reqUIre a ZiP code as well and automatically 

rejects all Utah addresses Thus, all sales to Utah consumers are prohibited by computer 

automatiOn. Respondent IS unaware of any Utah resident consumer with whom he has 

conducted business or with whom any of the named Respondents in the underlymg 
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agency action have conducted busmess and affirmatively asserts that no Utah resIdent has 

complained to the DivIsIon about Respondent or about the Respondents named in the 

underlying agency actIOn Respondent is unaware of any Utah resIdent consumer wIth 

whom he has conducted busmess or wIth whom the Respondents m the underlymg 

agency actIOn have conducted busmess that have been mjured or otherwIse damaged by 

his actIOns or by the actions of any ofthe Respondents named m the underlymg agency 

actIOn and affirmatively assert that no Utah resIdent has complamed to the DivIsIOn about 

any ofthe Respondents m the underlymg agency actIOn nor have such resIdents been 

damaged or otherwise mjured by any of the Respondents m the underlymg agency 

action 

(FIFTH AFFIRMATIVE DEFENSE) 

The DIvision lacks statutory authonty to regulate the acts or practices complamed 

of and therefore the DIvIsIOn's actIOns are arbitrary, capncIOus, an abuse ofdIscretIOn, or 

otherwIse not m accordance with Utah law; contrary to constitutional rIght, power, 

pnvilege or Immumty, m excess of statutory JUrIsdiction, authorIty, or hmltatlons, or 

short of statutory right, or wIthout observance of procedure reqUIred by law 

(SIXTH AFFIRMATIVE DEFENSE) 

Even If the DIVIsIOn has subject matter junSdlctIOn over the claims asserted, whIch 

It does not, because the DIVIsion has not pubhshed any rules, regulatIOns or other 

gUIdelmes clanfymg or provldmg notIce, let alone constitutIOnally adequate notice, of 
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what actIvities the DivIsion can regulate that do not mvolve harm or injUry to Utah 

resIdents, thIS enforcement actIOn VIOlates the due process reqUlrements of fatr notIce 

guaranteed by the Utah ConstItutIon, the United States ConstitutIOn and the Utah 

AdmmistratIve Procedures Act 

(SEVENTH AFFIRMATIVE DEFENSE) 

The July 30, 2014 Citation and the October 14,2014 Settlement Agreement are 

VOId as a matter of law because the DIVISIOn lacks subject matter JUriSdIctIOn 

(EIGHTH AFFIRMATIVE DEFENSE) 

Clatms by the DIVISIOn agamst Respondent based on the agreement are barred for 

lack ofPriVIty Respondent is not a party to the Settlement Agreement whIch IS the 

subject of the DIvision's NotIce of Agency Action Barth SIgned the Settlement 

Agreement solely m hIS capaCIty as officer/dIrector of Alpha Vendmg LLC and not m 

any mdividual capacity 

(NINTH AFFIRMATIVE DEFENSE) 

Respondent affirmatively demes knowingly makmg any false or unsupported or 

unsubstantiated statements m advertIsements No health claims were made regardmg 

02PUR product. TestImomals regardmg the product are genume testlmomals whIch 

Respondent belIeves to be true and accurate testimomals from real customers Statements 

m advertIsing regardmg cost savmgs are hkewise testImomals ofactual savmgs to real 

customers and can be substantiated WIth supportmg evidence 
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(TENTH AFFIRMATIVE DEFENSE) 


The use of the word "free" m the subject advertIsmg materIals was at all times 

accompanied by the approprIate IdentIficatIOn of clear and conspICUOUS condItIons or 

contmgencies so as to leave no reasonable probabilIty that the terms of the offer mIght be 

mIsunderstood 

(ELEVENTH AFFIRMATIVE DEFENSE) 

NeIther Respondent nor any of the Respondents named m the underlymg agency 

actIOn are telephone SolicItors m the state of Utah and theIr actIOns do not fall under the 

defimtIOn oftelephone solIcitatIOn as defined under Utah Code Ann § 13-26-1, et seq 

(TWELFTH AFFIRMATIVE DEFENSE) 

NeIther Respondent nor any of the named Respondents m the underlying agency 

action have knowmgly or mtentIOnally violated the Utah Consumer Sales PractIces Act or 

Its respecttve rules. 

(THIRTEENTH AFFIRMATIVE DEFENSE) 

The DIVIsIOn has faIled to comply with the Utah AdmimstratIve Procedures Act, 

speCifically fallIng to comply wIth Utah Code Ann 630-4-201 et seq. 

(FOURTEENTH AFFIRMATIVE DEFENSE) 

The actIOns alleged to have been taken by Respondent, If any, were taken m good 

faIth. Respondent mIstakenly aired a commerCial WhICh mcluded the term "wherever" 
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when referrIng to the use of a smokeless product Once the mistake was dIscovered, 

respondent immediately suspended and discontInued the radIO advertisIng 

(FIFTEENTH AFFIRMATIVE DEFENSE) 

The September 2014 Citation did not assert facts to adequately state a claim 

agaInst Respondent In hiS individual capacity upon WhICh relief can be granted 

(SIXTEENTH AFFIRMATIVE DEFENSE) 

To the extent there are adminIstratIve rules, regulations or Internal memoranda that 

are UnIque to the DiviSIOn which may Impact this matter of which Respondent IS not 

aware and to preserve the right to assert such rules, regulatIOns and memoranda, 

Respondent asserts the fight to modifY and or amend thiS Response 

(SEVENTEENTH AFFIRMATIVE DEFENSE) 

Some or all of the DIVISIOn's clatms and allegations are barred by the doctrIne of 

bad faith, waiver, estoppel, laches and/or mistake 

(EIGHTEENTH AFFIRMATIVE DEFENSE) 

The DIVISIOn contract claims against Respondent are barred by the statute of 

frauds because Responded dId not sign the settlement agreement In hiS IndiVIdual 

capacity. 

(NINETEENTH AFFIRMATIVE DEFENSE) 

The settlement agreement is vague and ambiguous and lacks suffiCient speCifiCity 

as to be enforced agaInst Respondent Individually There was no meetIng of the mInds 
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(TWENTIETH AFFIRMATIVE DEFENSE) 


The DivIsIOn's actIOns constitute and create an unconstItutIonal mfnngement 

and/or burden on mterstate commerce and the Respondent's nght to engage in interstate 

commerce. 

(TWENTY-FIRST AFFIRMATIVE DEFENSE) 

The DIvision's actions constitute an unconstitutional vIOlatIOn ofRespondent's 

FIrst Amendment Rights of free speech 

(PRA YER FOR RELIEF) 

Respondent respectfully requests that the matter be dIsmIssed as agamst thIS 

Respondent ImmedIately and m Its entIrety and that the DIvIsIOn take nothmg thereby 

(HEARING REQUEST) 

Respondent respectfully requests a hearmg on all matters set forth above 

DATED thIS 21st day of October, 2016 

PRINCE, YEATES & GELDZAHLER 

By -a-6"L-~------
Roger J. McConkle 
Attorney for Respondent 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 21 8t day of October, 2016 the foregomg Response to 
Notice of Agency Action, was hand dehvered and matled, postage prepaid, to the 
followmg. 

Adam Watson 

Utah DIvIsIOn of Consumer ProtectIon 

160 East 300 South, 2nd Floor 

POBox 146704 

Salt Lake City, Utah 84114-6704 


LIZ Blaylock 

Utah DIvision of Consumer ProtectIon 

160 East 300 South, 2nd Floor 

POBox 146704 

Salt Lake City, Utah 84114-6704 


Bruce Dlbb, Admmlstratlve Law Judge 

Utah DIVISIOn of Consumer ProtectIOn 

160 East 300 South, 2nd Floor 

POBox 146704 

Salt Lake City, Utah 84114-6704 


G IRJmlAlpha Vendmg LLClResponse to NotIce of Agency Achon docx 
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RECEIVED 

oc r 2 1 2016 

ill .• , '\ (n· 
Roger J McConkle (5513) CON5UMl:;t' .-'"utcCTION 

PRINCE, YEATES & GELDZAHLER 
15 West South Temple, SUIte 1700 
Salt Lake City, Utah 84101 
Telephone (801) 524-1000 
Facslmtle (801) 524-1098 
EmaIl rJm@prmceyeates com 

Attorneys for Alpha InternatIOnal Marketzng LLC 
and Scott Barth 

BEFORE THE DIVISION OF CONSUMER PROTECTION 

OF THE DEPARTMENT OF COMMERCE 


OF THE STATE OF UTAH 


IN THE MATTER OF 

ALPHA INTERNATIONAL 
MARKETING LLC, a Utah LImIted 
LIabIhty Company, domg bus mess as 
VICTOREJUICE, SELECTEJUICE 
and 02PUR, and 

SCOTT BARTH, mdlvlduaUy and as an 
officer, dIrector, manager, agent, and/or 
owner ofthe above-named enttty, and 

Respondents. 

ANSWER TO 
ADMINISTRATIVE CITATION 

(Hearing Requested) 

DCP Legal File No. CP-16-11 
DCP Case No. 86039 

Respondents Alpha InternatIOnal Marketmg LLC, a Utah LImIted LiabIlity 

Company, domg busmess as VICTOREJUICE, AND 02PUR, and Scott Barth respond to 

the allegatIOns of the Admmistrattve Citation by admlttmg, denymg and allegmg as 

follows 



FIRST AFFIRMATIVE DEFENSE 

The DIvIsion of Consumer ProtectIOn (DIvIsIOn) falls to state a clatm agamst these 

Respondents upon which relief can be granted 

SECOND AFFIRMATIVE DEFENSE 

Respondents hereby respond to the specIfic numbered allegatIOns of the 

AdmimstratIVe CitatIOn by admIttmg denymg and allegmg as follows 

1 Respondents deny that Alpha International Marketmg LLC (hereafter 

"AIM") does busmess under the registered name SelectEJuice Respondents admit the 

remamder of the allegatIOns set forth m paragraph 1 

2 Admit 

3 Respondents deny that AIM IS Barth's bus mess Respondents affirmatIvely 

assert that Barth owns a 2% mterest m AIM Respondents admIt that AIM IS engaged m 

the busmess of selling electromc cigarettes and flavored hqUld for electromc cigarettes 

4. Respondents deny that 02PUR IS marketed as a smokeless tobacco 

alternatIve to cigarettes Respondents admit the remamder of the allegatIons contamed m 

paragraph 4 

5 Admit that AIM entered into an agreement with Marketmg Architects, Inc. 

("MAl") The agreement speaks for itself Deny the remamder of the allegatIons m 

paragraph 5 Respondents affirmatIvely allege that Respondent Barth did not enter mto a 

contract with MAl 
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6 Deny that MAl produced broadcast orders for Barth AdmIt that the 

language cIted m paragraph 6 reflects a broadcast order produced by MAl, whIch 

language speaks for itself Respondents deny the remamder of the allegatIOns m 

paragraph 6 

7 Admit that the 16 broadcast orders promoted a free e-clgarette Starter KIt 

and that approxImately 675 02PUR specIfic radIO advertisements ran from December 1, 

2014 to February 28,2016 m the Grand RapIds, MichIgan area and that the 

advertIsements also ran m New York, ConnectIcut, and Flonda and that 02PUR also 

advertIsed through a televIsion commercIal up through August 8, 2016 Respondents 

deny the remamder ofthe allegatIOns ofparagraph 7 Respondents affirmatIvely assert 

that the pIcture IdentIfied m paragraph 7 IS only a snapshot of a TV commercIal and that 

the DIVIsIOn's allegatIOns m thIS paragraph faIled to mclude the prIce dIsclaImer that IS 

part of the same commercIal 

8 Admit that the language m paragraph 8 reflects language m the 02PUR 

commercIal as It aired up through August 8, 2016, WhICh language speaks for Itself 

Respondents deny the remainder of the allegatIOns ofparagraph 8 

9 Respondents admIt that through January 26,2015 02PUR product was sold 

onhne through the websltes IdentIfied m paragraph 9. Respondents deny 02PUR product 

was advertised onlIne. Respondents admIt that the photo/screen shot m paragraph 9 

appears to be taken from ItS webSIte, whIch photo/screenshot speaks for Itself 
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10 Respondents admit that photo/ screen shot set forth m paragraph 10 appears 

to have come from an 02PUR website, which photo/screenshot speaks for Itself 

Respondents further admit that such a screen shot would have accurately depicted what 

was on the 02PUR websltes untIl January 25,2015 Respondents affirmatIvely assert that 

such mformatton was not on the 02PUR websites after January 25, 2015. Respondents 

deny any other allegatIOns m paragraph 10 

11 Respondents admit that "terms and conditIons" set forth m paragraph 11 

appear to have come from an 02PUR website, which website speaks for Itself 

Respondents further admIt that such websltes contamed that language untll January 26, 

2015 Respondents affirmatively assert that such mformatIon was not on the 02PUR 

websltes after January 25, 2015 Respondents deny any other allegatIOns m paragraph 11 

12 Respondents admit the allegatIOns pertammg to the testImonial, which 

testImonial speaks for Itself 

13 Respondents admit the allegatIons pertammg to the testImonial, which 

testImonial speaks for Itself 

14 Respondents admit that 02PUR's websIte at one tIme contamed a 100% 

satisfactIon guarantee and that customers receIved an emall reiteratmg the same 

Respondents deny the remainder of the allegatIons contamed m paragraph 14 

Respondents lack suffiCient mformatton to admIt or deny the allegatIOns m 

paragraph 15 and therefore deny the same. 
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16. Respondents lack sufficient infonnatIOn to admit or deny the allegatIOns III 

paragraph 16 and therefore deny the same. 

17 Respondents lack sufficient mfonnatlon to admit or deny the allegatIOns m 

paragraph 17 and therefore deny the same 

18 Respondents lack sufficient mfonnatton to admit or deny the allegatIOns m 

paragraph 18 and therefore deny the same 

19 Respondents lack sufficient infonnatIOn to admit or deny the allegatIOns of 

paragraph 19 and therefore deny the same 

20 Respondents lack sufficient mfonnatlon to admIt or deny the allegattons of 

paragraph 20 and therefore deny the same 

21 Respondents lack sufficIent infonnatIOn to admIt or deny the allegattons of 

paragraph 21 and therefore deny the same 

22 Respondents lack sufficient mfonnatIOn to admit or deny the allegatIOns of 

paragraph 22 and therefore deny the same 

23 Respondents admit that 02PUR has sent out mdustry update newsletters to 

educate the publtc regardmg e-clgarettes which newsletters have included references to 

Amencan Vapmg Association Press Releases Respondents lack sufficient mfonnatIOn to 

admit or deny the remamder to the allegatIOns m paragraph 23 and therefore deny the 

same 

24. Respondents admIt that 02PUR has sent out mdustry update newsletters to 

educate the pubhc regardmg e-cigarettes which newsletters have included references to 
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AmerIcan Vapmg ASSOcIatIOn Press Releases Respondents lack sufficIent mformatlOn to 

admit or deny the remamder to the allegatIOns m paragraph 24 and therefore deny the 

same 

25. Respondents lack sufficIent knowledge to form a belIef as to the 

truthfulness of the allegatIOn that the AmerIcan Vaping ASSOCiatIOn does not endorse 

Respondent's product and therefore demes the same Respondents deny the remammg 

allegatIOns ofparagraph 25 

26 To the extent that the allegatIOns m paragraph 26 constItute a legal 

conclUSIOn which does not reqUIre Respondents to admIt or deny, Respondents deny the 

same Respondents deny the remamder ofthe allegatIOns contamed m paragraph 26 not 

expressly admItted herem Further, Respondents affirmatIvely allege that they have not 

engaged in any consumer transactIons to or WIth any Utah residents and therefore cannot 

have violated the Utah Consumer Sales PractIces Act 

27 Demed 

28 Respondents admIt that 02PUR adverttsements use the word "free" m 

mUltiple adverttsmg medIUms m reference to ItS starter kIt Respondents deny the 

remamder of the allegatIOns contamed m paragraph 28. 

29 To the extent that the allegatIons m paragraph 29 constitute a legal 

conclUSIOn WhICh does not reqUIre Respondents to admIt or deny, Respondents deny the 

same Respondents deny the remamder of the allegatIOns contamed m paragraph 29 not 

expressly admitted herem Further, Respondents affirmatIvely allege that they have not 

6 



engaged in any consumer transactIOns to or with any Utah resIdents and therefore cannot 

have vIOlated the Utah Consumer Sales PractIces Act and/or ItS related rules 

30 Denied 

31 Respondents admIt that 02PUR's websIte at one tIme contamed a 100% 

satIsfactIOn guarantee. Respondent affirmatIvely alleges that It does provide customers 

WIth mformation regardmg thIrty-day full refunds for customer dissatIsfactIOn to back up 

the satIsfactIOn guarantee Respondents deny the remamder of the allegatIOns m 

paragraph 31 

32 To the extent that the allegatIons m paragraph 32 constItute a legal 

conclUSIOn which does not reqUIre Respondents to admIt or deny, Respondents deny the 

same Respondents deny the remamder of the allegatIons contamed m paragraph 32 not 

expressly admItted herem. Further, Respondents affirmatIvely allege that they have not 

engaged m any consumer transactIons to or With any Utah resIdents and therefore cannot 

have violated the Utah Consumer Sales PractIces Act 

33 Dented 

34 Respondents admIt that the Respondents are not regIstered WIth the 

DIviSIOn to conduct telephone sohcltatIOns Respondents deny that they conducted 

telephone solICItatIOns To the extent that the allegatIOns m paragraph 34 constItute a 

legal conclUSIOn whIch does not requIre Respondents to admit or deny, Respondents deny 

the same. Respondents deny the remamder of the allegations contamed m paragraph 34 

not expressly admItted herem. 
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35 To the extent the allegatIOns contamed m paragraph 35 constItute a legal 

conclUSIOn WhICh does not reqUIre Respondents to admIt or deny, Respondents deny the 

same Respondents deny the remamder of the allegatIOns contamed m paragraph 35 not 

expressly admItted herem Further, Respondents affmnatIvely allege that they have not 

engaged m any telephone solIcItatIOn generally, and more specIfically, have not engaged 

m any telephone solIcitatIOn to or With any Utah resIdents and therefore cannot have 

vIOlated Utah's telephone fraud preventIOn act 

36 DenIed 

37 DenIed. 

38 To the extent that the allegatIOns in paragraph 38 constItute a legal 

conclusIOn which does not require Respondents to admIt or deny, Respondents deny the 

same Respondents deny the remainder ofthe allegations contamed m paragraph 38 not 

expressly admitted herem Further, Respondents affmnatIvely allege that they have not 

engaged m any consumer transactIOns to or With any Utah reSIdents and therefore cannot 

have VIolated the Utah Consumer Sales PractIces Act and/or ItS related rules 

39 DenIed 

40. Respondents admIt that 02PUR promoted at least II broadcast orders of 

hundreds of radIO advertIsements and promoted a television commercIal that has run at 

least 1,000 times. Respondents deny havmg made any sales offers to Utah reSidents and 

therefore deny the allegatIOns ofparagraph 40. Respondents admIt that 02PUR radIO 

advertIsements do not have oral disclosures regardmg exclUSIOns, reservatIOns, 
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hmItatIOns, pnces, terms or condItions, however Respondents affirmatIvely allege that all 

radIO advertIsements dIrect listeners to a telephone mteractIve VOIce response "IVR" 

system that expressly sets forth all necessary exclusIOns, reservatIOns, limItatIons, pnces, 

terms or conditIOns Respondents deny the remamder of the allegatIOns contamed m 

paragraph 40 

41 To the extent that the allegatIOns in paragraph 41 constItute a legal 

conclusIOn whIch does not reqUIre Respondents to admIt or deny, Respondents deny the 

same. Respondents deny the remainder of the allegatIOns contamed m paragraph 41 not 

expressly admItted herem Further, Respondents affirmatIvely allege that they have not 

engaged m any consumer transactIOns to or with any Utah resIdents and therefore cannot 

have VIOlated the Utah Consumer Sales PractIces Act and/or Its related rules 

42 Demed 

Respondents assert the followmg additIOnal affirmatIve defenses 

(THIRD AFFIRMATIVE DEFENSE) 

The DIVISIOn lacks subject matter JurisdIctIOn over these Respondents 

Respondents do not transact any busmess WIth consumers withm the State ofUtah The 

DIViSIOn was created solely for the purpose ofprotectmg Utah consumer residents Utah 

callers or web VISItors who try to purchase 02PUR products are prohIbIted VIa techmcal 

restnctIOns from engagmg m any transactIOns WIth Respondents. All transactIOns 

mvolvmg Respondents WIth regard to the offer and sale of e-cigarette products occur 

through an mteractIve VOIce response "IVR" system that IS hosted m a state other than 
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Utah That system strIctly and automatIcally excludes and prevents any transactIOns 

InvolVIng resIdents ofUtah More specIfically, the IVR system automatIcally rejects all 

calls from Utah area codes If a caller In Utah uses a cell phone with a non-Utah area 

code, the telephone and Internet systems also reqUire a ZIP code as well and automatically 

rejects all Utah addresses Thus, all sales to Utah consumers are prohIbIted by computer 

automation Respondents are unaware of any Utah resIdent wIth whom It has conducted 

bUSIness and affirmatively assert that no Utah reSIdent has complaIned to the DIVISIon 

about Respondents nor have such reSIdents been damaged or otherwIse Injured by 

respondents 

(FOURTH AFFIRMATIVE DEFENSE) 

The DIvision lacks standing to brIng an actIOn against the Respondents 

Respondents do not transact any bUSIness WIth consumers WIthIn the State of Utah The 

DIVISIOn was created solely for the purpose ofprotectIng Utah consumer reSidents Utah 

callers or web VISItors who try to purchase 02PUR product are prohIbIted Via technIcal 

restrIctIOns from engagIng In any transactIOns with Respondents All transactIOns 

InvolVIng Respondents WIth regard to the offer and sale of e-cigarette products occur 

through an InteractIVe VOIce response "IVR" system that IS hosted In a state other than 

Utah That system strictly and automatically excludes and prevents any transactIOns 

InvolVIng reSIdents of Utah More specIfically, the IVR system automatIcally rejects all 

calls from Utah area codes. If a caller In Utah uses a cell phone with a non-Utah area 

code, the telephone and internet systems reqUire a ZIP code as well and automatIcally 
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rejects all Utah addresses Thus, all sales to Utah consumers are prohIbIted by computer 

automatlOn Respondents are unaware of any Utah resident WIth whom it has conducted 

busmess and affirmatively assert that no Utah reSIdent has complamed to the DivislOn 

about Respondents Respondents are unaware of any Utah reSIdent wIth whom It has 

conducted busmess and affirmatively assert that no Utah reSIdent has complained to the 

DivislOn about Respondents nor have such reSIdents been damaged or otherwIse mJured 

by respondents 

(FIFTH AFFIRMATIVE DEFENSE) 

The DivislOn lacks statutory authority to regulate the acts or practices complamed 

ofand therefore the DIVIsion's actions are arbItrary, CaprIClOUS, an abuse of discretIon, or 

otherwIse not m accordance with Utah law, contrary to constitutlOnal rIght, power, 

prIVIlege or Immulllty, m excess of statutory JunsdictlOn, authonty, or lImitatlOns, or 

short ofstatutory right; or without observance ofprocedure reqUIred by law 

(SIXTH AFFIRMATIVE DEFENSE) 

Even If the DIvision has subject matter jurisdictlOn over the claims asserted, whIch 

it does not, because the DiVIsion has not publIshed any rules, regulations or other 

gUIdelInes clanfyIng or provIdmg notIce, let alone constItutlOnally adequate notice, of 

what activities the DivislOn can regulate that do not Involve harm or Injury to Utah 

reSIdents, this enforcement action vlOlates the due process reqUIrements of fair notice 

guaranteed by the Utah ConstItutlOn, the Umted States ConstItutlOn and the Utah 

AdmIlllstrative Procedures Act 
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(SEVENTH AFFIRMATIVE DEFENSE) 


The July 30, 2014 CItatIOn and the October 14,2014 Settlement Agreement are 

void as a matter of law because the DIvIsion lacks subject matter jUrIsdictIOn 

(EIGHTH AFFIRMATIVE DEFENSE) 

The actIOns alleged to have been taken by Respondents, If any, were taken m good 

faith Respondents mistakenly aIred a commercial whIch mcluded the term "wherever" 

when referrmg to the use of a smokeless product Once the mistake was dIscovered, 

respondents Immediately suspended and discontmued the radIO advertIsmg 

(NINTH AFFIRMATIVE DEFENSE) 

Respondents affirmatively deny knowmgly makmg any false or unsupported or 

unsubstantiated statements m Its advertIsements No health claIms were made regardmg 

Its product TestImonIals regarding the product are genume testimOnIals whIch 

Respondents belIeve to be true and accurate testImOnIals from real customers Statements 

m advertIsmg regarding cost savmgs are lIkeWIse testimonIals of actual savmgs to real 

customers and can be substantiated with supporting eVIdence 

(TENTH AFFIRMATIVE DEFENSE) 

The Respondents use of the AmerIcan Vapmg ASSOCIatIOn press release was sent 

out m mdustry newsletters to educate the pubbc regardmg e-cigarettes Such use ofthe 

press release was not to suggest and dId not promote sponsorshIp, approval or 

endorsement from the American Vaping ASSOCiatIOn 
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(ELEVENTH AFFIRMATIVE DEFENSE) 


Respondents use of the word "free" m Its advertIsing matenals was at all times 

accompamed by the appropnate IdentIficatIOn ofclear and conspIcuoUS conditions or 

contmgencles so as to leave no reasonable probabilIty that the terms of the offer mIght be 

misunderstood 

(TWELFTH AFFIRMATIVE DEFENSE) 

Respondents are not telephone SolIcItors In the state ofUtah and their actIOns do 

not fall under the defimtIOn of telephone solIcitatIOn as defined In Utah Code Ann § 13­

26-1, et seq 

(THIRTEENTH AFFIRMATIVE DEFENSE) 

Respondents have not knowmgly or mtentIOnally VIOlated the Utah Consumer 

Sales Practices Act or its respectIve rules 

(FOURTEENTH AFFIRMATIVE DEFENSE) 

The DIVIsion has faIled to comply with the Utah AdmmIstratIve Procedures Act, 

specIfically fatlIng to comply WIth Utah Code Ann § 63G-4-201 et seq 

(FIFTEENTH AFFIRMATIVE DEFENSE) 

To the extent there are admImstratIve rules, regulatIOns or Internal memoranda that 

are umque to the DIVISIOn WhICh may Impact thIS matter ofwhIch Respondents are not 

aware and to preserve the nght to assert such rules, regulattons and memoranda, 

Respondents assert the right to modifY and or amend thIS Response 
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____ 

(SIXTEENTH AFFIRMATIVE DEFENSE) 

Some or all ofthe DIvisIOn's clatms and allegatIOns are barred by the doctr1Oe of 

bad faIth, waIver, estoppel, laches and/or mIstake 

(SEVENTEENTH AFFIRMATIVE DEFENSE) 

The DIVISIOn's actions constitute and create an unconstitutIOnal infringement 

and/or burden on 10terstate commerce and the Respondents' right to engage 10 10terstate 

commerce 

(EIGHTEENTH AFFIRMATIVE DEFENSE) 

The DIviSIOn's actions constItute an unconstItutIOnal violatIOn ofRespondents' 

First Amendment Rights of free speech 

(PRAYER FOR RELIEF) 

Respondents respectfully request that the matter be dismIssed as agamst these 

Respondents Immediately and in ItS entIrety and that the DIVISIOn take noth1Og thereby 

(HEARING REOUEST) 

Respondents respectfully request a hear10g on all matters set forth above 

DATED thIS 21st day of October, 2016 

PRINCE, YEATES & GELDZAHLER 

By _?fj--","-=-~ _ 
Roger J McConkIe 
Attorney for Respondents 
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CERTIFICATE OF SERVICE 

I hereby certifY that on the 21 day of October, 2016 the foregomg Answer to 
Administrative Citation, was hand delivered and maIled, postage prepaid, to the 
followmg 

Adam Watson 

Utah DIvIsion of Consumer ProtectIOn 

160 East 300 South, 2nd Floor 

POBox 146704 

Salt Lake City, Utah 84114-6704 


LIZ Blaylock 

Utah DIvIsion of Consumer ProtectIOn 

160 East 300 South, 2nd Floor 

POBox 146704 

Salt Lake City, Utah 84114-6704 


Bruce Dibb, AdmInIstrative Law Judge 

Utah DIVISIOn of Consumer ProtectIOn 

160 East 300 South, 2nd Floor 

POBox 146704 

Salt Lake City, Utah 84114-6704 


I 

G \RJmlAlpha Vendmg LLClAnswer to Admmlstrallve CitatIOn docx 
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DIVISION OF CONSUMER PROTECTION 
DANIEL R S O'BANNON, DIRECTOR 
DEPARTMENT OF COMMERCE 
POBOX 146704 
160 EAST 300 SOUTH 
SALT LAKE CITY, UTAH 84114-6704 
Telephone (801) 530-6601 

BEFORE THE DIVISION OF CONSUMER PROTECTION 

OF THE DEPARTMENT OF COMMERCE 


OF THE STATE OF UTAH 


IN THE MATTER OF 

: NOTICE OF ADMINISTRATIVE 
SCOTT BARTH, mdividually et at HEARINGI 

I 

RESPONDENTS 
I 

Case no 83242I 

I 

TO ALL PARTIES 

ThIS matter wIll come for heanng at the DIvISIon's offices at 160 East 300 South, Room 

250, Salt Lake CIty, Tuesday, December 6, 2016 at 900 am ThIS heanng WIll be held m 

conjunctIon WIth the hearmg for Alpha InternatIOnal Marketmg, LLC, 02PUR et at , m the 

Department of Consumer ProtectIon case no CP-16-011 

Heanngs are mformal proceedmgs, conducted pursuant to the Utah AdmiIDstratIve 

Procedures Act, Utah Code TItle 63G, Chapter 4 For further InformatIOn, please see the 

enclosed document INFORMAL HEARINGS BEFORE THE DIVISION OF CONSUMER 

PROTECTION 

DATED October 7,2016 

~t1t1ERCE 

BRUCE L DIBB, PRESIDING OFFICER 




DIVISION OF CONSUMER PROTECTION 
STATE OF UTAH DEPARTMENT OF COMMERCE 
160 E 300 S 
PO BOX 146704 
SALT LAKE CITY UT 84114 

INFORMAL HEARINGS BEFORE THE 

DIVISION OF CONSUMER PROTECTION 


You have requested an Informal hearing to contest an Administrative Citation Issued by the DIVISion of 
Consumer Protection As you prepare for the hearing, please keep In mind the follOWing 

1 Notice The enclosed Notice of Administrative Hearing speCifies the time and date of the heanng On 
the day ofthe heanng, the DIVISion receptionist at the address listed above, on the second floor, will give 
you the room number for the hearing The name of the PreSiding Officer for the hearing IS on your Notice 
Please address the Presiding Officer by name (e g , "Mr Smith" or "Ms Jones") 

2 Open Hearing The hearing IS open to all parties, and IS open to the public unless closed by the 
PreSiding Officer The DIVISion will record the hearing 

3 Access to Information Discovery IS prohibited, but parties may have access to all matenals and 
Information the DIVISion Intends to present at the hearing You may contact the investigator whose name 
appears on your citation to request access to thiS information 

4 Legal Representation You may represent yourself or be represented by an attorney Ordinarily, the 
DIVISion IS not represented by an attorney at the hearing 

5 Issues The primary Issues for the hearing are 

-Was there a factual and legal baSIS to Issue the Citation? 

-If so, was It fair to Issue the Citation? 

--If so, what IS the appropriate penalty? 


6 Burden of Proof If you are denYing the offense, the DIVISion IS responsible to prove Its case against you 
by substantial eVidence If you are admitting the offense, you are responsible to prove that the Citation 
should be dismissed or the penalty should be reduced 

7 EVidence All parties may testify, present eVidence, and comment on the Issues In presenting eVidence, 
any party may examine Witnesses and submit exhibits At the request of either party, or at hiS or her own 
Inlbatlve, the PreSiding Officer may examine a Witness Any party may ask to present a Witness by 
telephone The PreSiding Officer Will exclude any eVidence he or she deems Irrelevant, repetitious or 
Improper If you have documents or other records to support your pOSItion. you must prOVide them 
You may give them to the DIVISion ahead of heanng or bring two (2) copies WIth you to the hearing 

8 Final Order FollOWing the hearing. the PreSiding Officer Will take the matter under adVisement and make 
a recommendation to the DIVISion Director. who will Issue a Final Order to uphold, dismiSS or mOdify the 
Citation The Final Order will Include a notice of any right of administrative or JudiCIal review 

You should not rely on thiS letter alone for instructions regarding Informal hearings The hearing IS governed 
by law Utah Administrative Procedures Act, see Utah Code Annotated § 63G-4 et seq. (2008), Utah 
DIVISion of Consumer Protection, see Utah Code Ann § 13-2 et seq ), and rule (Department of Commerce 
Administrative Procedures Act Rules, see Utah Admin Code R151-4) You may access these laws and 
rules at your local library or by VISiting http IIle utah gov and/or http IIwww rules utah gov and searching for 
the above named statutes or rules 

You may contact the PreSiding Officer With any technical or procedural questions. but the PreSiding Officer 
may not diSCUSS the ments of the case With you 

ReVISion Date May 7,2013 



CERTIFICATE OF SERVICE 


I hereby certIfy that I have thIs day served thIs NOTICE OF ADMINISTRATIVE HEARING on 
the partIes of record m thIS proceedmg set forth below by dehvenng a copy by emaIl to 

the Respondents 

Russell D Hams 

Chnstopher Infanger 

Mel S MartIn, P C 

russelldhams@lawyer com 

Coos R Infanger@gmml com 


the DIVIsIOn of Consumer ProtectIOn 

Adam Watson, ChIef Invesbgator 

awatson@utah gov 


Dated thIS 7th day of October, 2016 

/s/ Bruce L Dlbb 
Bruce L Dlbb 
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101712016 State of Utah Marl - Nobces rn related Barth cases 

Bruce Olbb <bdlbb@utah gOY> 

Notices in related Barth cases 
1 message 

Bruce Olbb <bdlbb@utah gov> Fn, Oct 7,2016 at 4 29 PM 
To russelldhams@lawyercom, Chns R Infanger@gmall com, Adam Watson <awatson@utah gov> 

Gentlemen 

Attached are two Notices for administrative heanng I have set the two Barth related matters for heanng at the same 

time 


Bruce Dlbb, ALJ 


2 attachments 

~ 	Signed Notice 02PUR pdf 

137K 


~	 Signed Notice Barth pdf 

128K 


Ihttps,lImaJl googlecom/mall/ulOJ?ur=2&lk=88965078eO&vrfNJ=pt&search=sent&th=157a143ce4e1x;00d&srml=157a143ce4ebc00d 	 1/1 
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DIVISION OF CONSUMER PROTECTION 
DANIEL R S O'BANNON, DIRECTOR 
DEPARTMENT OF COMMERCE 
POBOX 146704 
160 EAST 300 SOUTH 
SALT LAKE CITY, UTAH 84114-6704 
Telephone (801) 530-6601 , 

BEFORE THE DIVISION OF CONSUMER PROTECTION 

OF THE DEPARTMENT OF COMMERCE 


OF THE STATE OF UTAH 


IN THE MATTER OF 

ALPHA INTERNATIONAL MARKETING : NOTICE OF ADMINISTRATIVE 
LLC, a Utah lImIted lIabIlIty company domg : HEARING 
busmess as VITOREJlJICE, 
SELECTEJUICE and 02PUR, and 

I 

Case no CP-16-11I 

SCOTT BARTH, mdividually and as an 
officer, duector, manager, agent andlor owner I 

ofthe above named entity, 

RESPONDENTS 

TO ALL PARTIES 

ThIS matter Will come for heanng at the DIvlSlon's offices at 160 East 300 South, Room 

250, Salt Lake CIty, Tuesday, December 6, 2016 at 900 a m ThIS hearmg Will be held m 

conjUnctIOn With the hearmg for Scott Barth III the Department ofConsumer ProtectIOn case no 

Heanngs are mformal proceedmgs, conducted pursuant to the Utah AdmmlstratIve 

Procedures Act, Utah Code TItle 63G, Chapter 4 For further mformatton, please see the 

enclosed document INFORMAL HEARINGS BEFORE THE DIVISION OF CONSUMER 

PROTECTION 



DATED October 7, 2016. 

DEPARTMENT ~RCE 

~ 
BRUCE L DIBB, PRESIDING OFFICER 
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DIVISION OF CONSUMER PROTECTION 
STATE OF UTAH DEPARTMENT OF COMMERCE 
160 E 300S 
PO BOX 146704 
SALT LAKE CITY UT 84114 

INFORMAL HEARINGS BEFORE THE 

DIVISION OF CONSUMER PROTECTION 


You have requested an Informal heanng to contest an Administrative Citation Issued by the DIVISion of 
Consumer Protection As you prepare for the heanng, please keep In mind the folloWing 

1 Notice The enclosed Notice of Administrative Heanng specifies the time and date of the hearing On 
the day of the heanng, the DIVISion receptionist at the address listed above, on the second floor, Will give 
you the room number for the heanng The name of the PreSiding Officer for the hearing IS on your Notice 
Please address the PreSiding Officer by name (e g , "Mr Smith" or "Ms Jones") 

2 Open Hearing The hearing IS open to all parties, and IS open to the public unless closed by the 
PreSiding Officer The DIVISion Will record the hearing 

3 Access to Informatton Discovery IS prOhibited, but parties may have access to all matenals and 
information the DIVISion Intends to present at the hearing You may contact the Investigator whose name 
appears on your citation to request access to thiS Information 

4 Legal Representation You may represent yourself or be represented by an attorney Ordlnanly, the 
DIVISion IS not represented by an attorney at the hearing 

5 Issues The pnmary Issues for the hearing are 

--Was there a factual and legal baSIS to Issue the Cltatton? 

-If so, was It fair to Issue the Cltatton? 

--If so, what IS the appropriate penalty? 


6 Burden of Proof If you are denYing the offense, the DIVISion IS responsible to prove Its case against you 
by substantial eVidence If you are admitting the offense, you are responsible to prove that the Citation 
should be dismissed or the penalty should be reduced 

7 EVidence All parties may testify, present eVidence, and comment on the Issues In presenting eVIdence, 
any party may examine Witnesses and submit exhibits At the request of either party, or at hiS or her own 
Imtlatlve, the PreSiding Officer may examine a Witness Any party may ask to present a Witness by 
telephone The PreSiding Officer Will exdude any eVidence he or she deems Irrelevant, repetitious or 
Improper If you have documents or other records to support your pOSItion, you must prOVide them 
You may give them to the DIVISion ahead of hearmg or bnng two (2) copies With you to the hearmg 

8 Final Order FollOWing the heanng, the PreSiding Officer Will take the matter under adVisement and make 
a recommendatton to the DIVISion Director, who will Issue a Final Order to uphold, dismiSS or mOdify the 
Cltatton The Final Order Will Include a notice of any nght of administrative or JudiCial review 

You should not rely on thiS letter alone for Instructions regarding Informal hearings The heanng IS governed 
by law Utah Administrative Procedures Act, see Utah Code Annotated § 63G-4 et seq, (2008), Utah 
DIVISion of Consumer Protection, see Utah Code Ann § 13-2 et seq ), and rule (Department of Commerce 
Administrative Procedures Act Rules, see Utah Admin Code R151-4) You may access these laws and 
rules at your local library or by vISiting http IIle utah gov and/or http //www rules utah gov and searching for 
the above named statutes or rules 

You may contact the PreSiding Officer With any technical or procedural questions, but the PreSiding Officer 
may not diSCUSS the merits of the case With you 

ReVISion Date May 7, 2013 



CERTIFICATE OF SERVICE 


I hereby certIfy that I have this day served thIS NOTICE OF ADMINISTRATIVE HEARING on 
the partIes of record m thIS proceedmg set forth below by dehvenng a copy by emaIl to 

the Respondents 

Russell D Hams 

Chnstopher lnfanger 

Mel S Martm, P C 

russelldharns@lawyer corn 

Chns R Infanger@gmatl com 


the DIVISIon of Consumer ProtectIOn 

Adam Watson, InvestIgator 

awatson@utah gov 


Dated thIS 7th day of October, 2016 

lsi Bruce L Dlbb 
Bruce L DIbb 
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101712016 State of Utah Mall - Nobces In related Barth cases 

Bruce Olbb <bdlbb@utah goY> 

Notices in related Barth cases 
1 message 

Bruce Olbb <bdlbb@utah gov> Fn, Oct 7,2016 at 4 29 PM 
To russelldhams@lawyercom, Chns R Infanger@gmall com, Adam Watson <awatson@utah gov> 

Gentlemen 

Attached are two Notices for administrative heanng I have set the two Barth related matters for heanng at the same 

time 


Bruce Dlbb, ALJ 


2 attachments 

~	 Signed Notice 02PUR.pdf 

137K 


~	 Signed Notice Barth pdf 

128K 


https /lmall google com/matl/ulOJ?ul;:2&!k=88965078eO&vlew=pt&search=sent&th= 157a143ce4ebcOOd&slmI;:157a143ce4ebc00d 1/1 



101412016 State of Utah Ma/I- Fwd Legal Case No's 86039 and 83243 

Bruce Dlbb <bdlbb@utah gov> 

Fwd: Legal Case No.'s 86039 and 83243 
3 messages 

Adam Watson <awatson@utah gov> 
To Bruce Dlbb <bdlbb@utah gov> 

Fn, Sep 30,2016 at 2 09 PM 

Mr Dlbb, 

Please see the request below for a heanng involving 02PUR and Mr Scott Barth 
action involVing Mr Barth that was flied at the same time as the 02PUR Citation 
to be consolidated Into one heanng 

There IS also a notice of agency 
The DIvISion requests both hearings 

Thank you, 

Adam Watson - Chief Investigator 

State of Utah, Department of Commerce, DIVIsion of Consumer Protection 

160 East 300 South, Second Floor 

PO Box 146704 

Salt Lake City. UT 84114-6704 

Telephone 801 530 6601 I Fax 801 530 6001 

website www dcp utah gOY 

The mformatlon contained In thIS electroniC mall message IS confidenllallnformatlOn mtended only for the use of the IndIVIdual or entity named above 

and may be pnvlleged If the reader of thiS message IS not the Intended recIpient or the employee or agent responsible to deliver It to the Intended 

reCIpient, you are hereby notified that any dissemination, dlstnbutlon, or copying of thiS communication IS stnctly prohibited If you have received thIS 

communicatIOn In error, please Immediately notify us by telephone (801) 530-6601 or by replying to thiS message Also please delete the ongmal 

message By reading thiS email you hereby agree to waive all liability of the sender mto perpeturty throughout the universe Thank you 

--- Forwarded message -­
From Mel Martin <lawofflce5282@gmall com> 
Date Fn, Sep 30, 2016 at 1226 PM 
Subject Legal Case No's 86039 and 83243 
To awatson@utah gov 
Cc Russ Hams <russelldhams@lawyercom>, "Chns R Infanger@gmall com" <Chns R Infanger@gmall com> 

Dear Mr Watson 

n behalf of Russell D Hams and Chnstopher Infanger of Mel S Martin, PC I request a heanng In Case no 86039 

I look forward to your return email With a time for a phone conference Monday morning ~ank youl 

Best Regards, 

Karen Stolworthy 
Mel S Martin, P C 

Bruce Dlbb <bdlbb@utah gov> Tue, Oct 4, 2016 at 8 57 AM 
To Adam Watson <awatson@utah gov> 

I do not have a copy of the Citation In either the 02PUR or the Barth matters Would you send them to me? 

htIps IImarl google com/ma/l/uIQ/?ul=2&lk=88965078eO&vlfm=pt&search=Inbox&1h=1577cb78f3246b5b&sI!J:l!=1577cb'ZSf3246b5b&slml=1579032b9903ge51&s1 112 



101412016 State of Utah Mall - Fwd Legal Case No's 86039 and 83243 


Is No'O'ember 7th too earty of a date for a JOint heanng on these matters? 


Bruce Dlbb 


[Quoted text hidden] 


Adam Watson <awatson@utah gov> Tue, Oct 4, 2016 at 1 38 PM 
To Bruce Dlbb <bdlbb@utah gov> 

I will put caples In your box 

I think 11/7/16 may bee too soon I spoke With their attorney who was thinking a couple months out 

[Quoted text hidden] 
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DIVISION OF CONSUMER PROTECTION 
DANIEL R S O'BANNON, DIRECTOR 
DEPARTMENT OF COMMERCE 
POBOX 146704 
160 EAST 300 SOUTII 
SALT LAKE CITY, UTAH 84114-6704 
Telephone (801) 530-6601 

BEFORE THE DIVISION OF CONSUMER PROTECTION 

OF THE DEPARTMENT OF COMMERCE 


OF THE STATE OF UTAH 


IN THE MATTER OF 

SCOTT BARTH, mdividually and : AMENDED NOTICE OF 
ALPHA VENDING, LLC, a Utah lImited : ADMINISTRATIVE HEARING 
habIhty company, 

I 

Case no 83242j 

RESPONDENTS 
I 

IN THE MATTER OF 

ALPHA INTERNATIONAL MARKETING: AMENDED NOTICE OF 
LLC, a Utah hmited habIhty company domg : ADMINISTRATIVE HEARING 
busmess as VITOREJUICE, I 

SELECTEJUlCE and 02PUR, and I Case no. CP-16-011 
I 

SCOTT BARTH, mdIVldually and as an 
officer, dIrector, manager, agent and/or owner I 

ofthe above named entIty, 

RESPONDENTS 

TO ALL PARTIES 

At the request of the partIes to contmue the prior hearmg date ofthese matters, these two 

matters Wlll come for heanng at the DIVISIon's offices at 160 East 300 South, Room 250, Salt 

Lake CIty, Thursday, January 5, 2017 at 900 am 

Heanngs are Informal proceedmgs, conducted pursuant to the Utah AdmiDlstratlve 

Procedures Act, Utah Code TItle 63G, Chapter 4 For further InformatIOn, please see the 



enclosed document INFORMAL HEARINGS BEFORE THE DIVISION OF CONSUMER 

PROTECTION 

DATED November 22,2016 

~MMERCE 

BRUCE L DIBB, PRESIDING OFFICER 
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DIVISION OF CONSUMER PROTECTION 
STATE OF UTAH DEPARTMENT OF COMMERCE 
160 E300S 
PO BOX 146704 
SALT LAKE CITY UT 84114 

INFORMAL HEARINGS BEFORE THE 

DIVISION OF CONSUMER PROTECTION 


You have requested an Informal hearing to contest an Administrative Citation ISSUed by the DIvIsion of 
Consumer Protection As you prepare for the hearing, please keep In mind the follOWIng 

1 Notice The enclosed Notice of Administrative Heanng specifies the time and date of the heanng On 
the day of the heanng, the DIVISion receptionist at the address Itsted above, on the second floor, WIll give 
you the room number for the heanng The name of the Presiding Officer for the heanng IS on your Notice 
Please address the Presiding Officer by name (e g , "Mr Smith" or "Ms Jones") 

2 Open Heanng The heanng IS open to all parties, and IS open to the publiC unless closed by the 
Presiding Officer The DIVISion WIll record the heanng 

3 Access to Information Discovery IS prOhibited, but parties may have access to all matenals and 
Information the DIVISion Intends to present at the heanng You may contact the investigator whose name 
appears on your citation to request access to thiS InfonnabOn 

4 Legal Representation You may represent yourself or be represented by an attorney Ordlnanly, the 
DIVISion IS not represented by an attorney at the heanng 

5 Issues The pnmary Issues for the heanng are 

-Was there a factual and legal baSIS to Issue the Citation? 

-If so, was It fair to Issue the Citation? 

-If so, what IS the appropnate penalty? 


6 Burden of Proof If you are denYing the offense, the DIVISion IS responsible to prove ItS case against you 
by substantial eVidence If you are admitting the offense, you are responsible to prove that the Citation 
should be dismissed or the penalty should be reduced 

7 EVidence All parties may testify, present eVidence, and comment on the Issues In presenting eVIdence, 
any party may examine WItnesses and submit exhibits At the request of erther party, or at hiS or her own 
Initiative, the Presiding Officer may examine a WItness Any party may ask to present a WItness by 
telephone The PreSiding Officer WIll exclude any eVidence he or she deems Irrelevant, repetitious or 
Improper If you have documents or other records to support your poSition, you must provide them 
You may give them to the DIVision ahead of hearing or bring two (2) copies With you to the hearing 

8 Final Order FollOWIng the hearrng, the PreSiding Officer will take the matter under adVisement and make 
a recommendation to the DIVISion Director, who Will Issue a Final Order to uphold, dismiSS or mOdify the 
Citation The Final Order WIll Include a notice of any right of administrative or JudiCial review 

You should not rely on thiS letter alone for instructions regarding Informal heanngs The hearing IS governed 
by law Utah Administrative Procedures Act, see Utah Code Annotated § 63G-4 et seq , (2008), Utah 
DIVISion of Consumer Protection, see Utah Code Ann § 13-2 et seq), and rule (Department of Commerce 
Administrative Procedures Act Rules, see Utah Admin Code R151-4) You may access these laws and 
rules at your localltbrary or by VISiting http /lie utah gov and/or http l/www rules utah govand searching for 
the above named statutes or rules 

You may contact the PreSiding Officer WIth any technical or procedural questions, but the PreSiding Officer 
may not diSCUSS the ments of the case WIth you 

ReVISion Date May 7, 2013 



CERTIFICATE OF SERVICE 

I hereby certIfy that I have thIs day served thIs NOTICE OF ADMINISTRATIVE 
HEARING on the partIes ofrecord in thIs proceedmg set forth below by dehvenng a copy by 
emaIl to 

the Respondents 

Roger J McConkIe 
Pnnce Yeates 

rjm@pnnceyeates com 


the DIvISIon of Consumer Protection 


LIZ Blaylock 

Iblaylock@utah gov 


Adam Watson, ChIef Investigator 
awatson@utah gov 

Dated thIs -=_ day ofOctober, 2016 

/s/ Bruce L Dibb 
Bruce L Dlbb 
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1112212016 State of Utah M8J1 - Amended Nollce of Hearlflg 

Bruce Olbb <bdlbb@utah.gov> 

Amended Notice of Hearing 
1 message 

Bruce Olbb <bdlbb@utah gOY> Tue, Nov 22, 2016 at 443 PM 
To I)m@pnnceyeates com, Elizabeth Blaylock <Iblaylock@utah gov>, Adam Watson <awatson@utah gOY> 

To All 

Attached IS the Amended Notice of Heanng rn the Barth - 02PUR companion cases 

Bruce L Dlbb, ALJ 

~	 Signed Amended Notlce.pdf 

142K 
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DIVISION OF CONSUMER PROTECTION 
DANIEL R S O'BANNON, DIRECTOR 
DEPARTMENT OF COMMERCE 
POBOX 146704 
160 EAST 300 SOUTH 
SALT LAKE CITY, UTAH 84114-6704 
Telephone (801) 530-6601 

BEFORE THE DNISION OF CONSUMER PROTECTION 

OF THE DEPARTMENT OF COMMERCE 


OF THE STATE OF UTAH 


IN THE MATTER OF 

: SECOND AMENDED NOTICE OF 
SCOTT BARTH, IndIVIdually and ADMINISTRATIVE HEARING I 

I 

ALPHA VENDING, LLC, a Utah lImIted 
lIabIhty company, 

I 

Case no 83242I 

I 

RESPONDENTS 

IN THE MATTER OF 

ALPHA INTERNATIONAL MARKETING : SECOND AMENDED NOTICE OF 
LLC, a Utah lImIted lIabIlIty company dOIng : ADMINISTRATIVE HEARING 
bUSIness as VITOREJUICE, I 

I 

SELECTEJUICE and 02PUR, and I Case no CP-16-011 
I 

SCOTT BARTH, IndIVIdually and as an 
officer, duector, manager, agent and/or owner I 

of the above named entIty, 

RESPONDENTS 

TO ALL PARTIES 

At the request of the partIes to contInue the pnor heanng date of these matters, these two 

matters wIll come for heanng at the DIVISIOn's offices at 160 East 300 South, Room 250, Salt 

Lake CIty, Tuesday, January 31, 2017 at 9 00 am 

Heanngs are mformal proceedIngs, conducted pursuant to the Utah AdInlmstrative 

Procedures Act, Utah Code TItle 63G, Chapter 4 For further mformatIOn, please see the 



enclosed document INFORMAL HEARINGS BEFORE THE DIVISION OF CONSUMER 

PROTECTION 

DATED December 29,2016 

~~CE 
BRUCE L DIBB, PRESIDING OFFICER 

Page 2 



DIVISION OF CONSUMER PROTECTION 
STATE OF UTAH DEPARTMENT OF COMMERCE 
160 E300S 
PO BOX 146704 
SALT LAKE CITY UT 84114 

INFORMAL HEARINGS BEFORE THE 

DIVISION OF CONSUMER PROTECTION 


You have requested an Informal hearmg to contest an Administrative Citation ISSUed by the DIVISion of 
Consumer Protection As you prepare for the heanng, please keep In mind the followmg 

1 Notice The enclosed Notice of Administrative Hearing specifies the time and date of the hearing On 
the day of the heanng, the DIVISion receptionist at the address listed above, on the second floor, Will give 
you the room number for the hearing The name of the Presiding Officer for the hearing IS on your Notice 
Please address the Presiding Officer by name (e g , "Mr Smrth" or "Ms Jones") 

2 Open Heanng The hearing IS open to all parties, and IS open to the public unless closed by the 
Presiding Officer The DIVISion Will record the hearing 

3 Access to Information Discovery IS prohibited, but parties may have access to all matenals and 
information the DIVISion Intends to present at the hearing You may contact the investigator whose name 
appears on your citation to request access to thiS information 

4 legal Representation You may represent yourself or be represented by an attomey Ordinarily, the 
DIVISion IS not represented by an attomey at the heanng 

5 Issues The pnmary Issues for the hearing are 

-Was there a factual and legal baSIS to Issue the Citation? 

--If so, was It fair to Issue the Citation? 

-If so, what IS the appropriate penalty? 


6 Burden of Proof If you are denYing the offense, the DIVISion IS responsible to prove ItS case against you 
by substantial eVidence If you are admitting the offense, you are responsible to prove that the Citation 
should be dismissed or the penalty should be reduced 

7 EVidence All parties may testify, present eVidence, and comment on the Issues In presenting eVIdence, 
any party may examine Witnesses and submit exhibits At the request of either party, or at hiS or her own 
Initiative, the PreSiding Officer may examine a Witness Any party may ask to present a Witness by 
telephone The PreSiding Officer Will exclude any eVidence he or she deems Irrelevant, repetitious or 
Improper If you have documents or other records to support your POSition, you must prOVide them 
You may give them to the DIVISion ahead of hearing or bnng two (2) copies With you to the hearing 

8 Final Order FollOWing the hearing, the PreSiding Officer Will take the matter under adVisement and make 
a recommendation to the DIVISion Director, who Will Issue a Final Order to uphold, dismiSS or mOdify the 
Citation The Fmal Order Will Include a notice of any right of administrative or JudiCial review 

You should not rely on thiS letter alone for instructIOns regarding Informal hearings The hearing IS govemed 
by law Utah Administrative Procedures Act, see Utah Code Annotated § 63G-4 et seq, (2008), Utah 
DIVISion of Consumer Protection, see Utah Code Ann § 13-2 et seq ), and rule (Department of Commerce 
Administrative Procedures Act Rules, see utah Admin Code R151-4) You may access these laws and 
rules at your local library or by VISiting http lIIe utah gov and/or http IIwww rules utah gov and searching for 
the above named statutes or rules 

You may contact the PreSiding Officer With any technical or procedural questions, but the PreSiding Officer 
may not diSCUSS the ments of the case With you 

ReVISion Date May 7,2013 



CERTIFICATE OF SERVICE 

I hereby certIfy that I have tIns day served tIns SECOND AMENDED NOTICE OF 
ADMINISTRATIVE HEARING on the partIes of record m tIns proceedmg set forth below by 
dehvenng a copy by emaIl to 

the Respondents 

Roger J McConkie 
Prmce Yeates 

fJm@prmceyeates com 


the DIVISIon of Consumer ProtectlOn 


LIZ Blaylock 

lblaylock@utah gov 


Adam Watson, Chief Investigator 
awatson@utah gov 

Dated this 29th day ofDecember, 2016 

lsI Bruce L Dlbb 
Bruce L Dlbb 
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12/2912016 State of Utah Mall- Second Amended Hearlllg Mobcs- Barth, 02PUR etal 

Bruce Dlbb <bdlbb@utah.gov> 

Second Amended Hearing Motice - Barth, 02PUR et al. 
2 messages 

Bruce Dlbb <bdlbb@utah gOY> Thu, Dec 29, 2016 at 936 AM 
To I]m@pnnceyeates com, Elizabeth Blaylock <Iblaylock@utah gov>, Adam Watson <awatson@utah gOY>, Julie Pnce 
<Juhepnce@utah goy> 

To All 


Attached IS the Amended Notice moving the heanng date to January 31st In the referenced matters 


Would you kindly note that thiS IS a second extension and that I am unlikely to grant a further extension except for the 

narrow circumstances mentioned In R151-4-109(2)(b) 


Bruce L Dlbb. ALJ 


~	 Signed 2nd Amended Notice of Hearlng.pdf 

148K 


Adam Watson <awatson@utah gOY> 
To bdlbb@utah gOY 

I Will be out of the office until January 3, 2016 Please call the 
main office number, 801-530-6601, for Immediate assistance Thank you 

Thu, Dec 29, 2016 at 9 36 AM 
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