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P. K. SCHRIEFFER, LLP 
Paul K. Schrieffer, Esq. (CSB #151358) 
Mitchell Freedman, Esq. (CSB #105757) 
100 N. Barranca Avenue, Suite 1100 
West Covina, California 91791 
Telephone:  (626) 373-2444 
Facsimile:  (626) 974-8403 

(PRO HAC VICE TO BE FILED)  
SANDLER, TRAVIS & ROSENBERG, P.A. 
Kenneth Wolf, Esq. (NY State Bar #1401017) 
Arthur Purcell, Esq. (NY State Bar #2423150) 
551 Fifth Avenue, Suite 1100 
New York, New York 10176 
Telephone: (212) 549-0131 
Facsimile: (212) 883-0068 

Attorneys for Defendant, DUTCH, LLC, a California Limited Liability Company 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO 

CASE No: 37-2014-00030115-CU-BT-CTL 
Assigned to Honorable Katherine Bacal 
Dept. C-69 

ANSWER OF DEFENDANT DUTCH, 
LLC TO PLAINTIFF’S COMPLAINT 

Complaint Filed: September 5, 2014 

Defendant Dutch, LLC hereby responds to the Class Action Complaint of Plaintiff Sonia 

Hofmann (“Plaintiff”), individually, and on behalf of others similarly situated, as follows:  

SONIA HOFMANN, an individual and on 
behalf of all others similarly situated, 

 Plaintiff, 

DUTCH, LLC, a California Limited 
Liability Company; and DOES 1 through 
100, inclusive, 

 Defendants. 

)
)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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GENERAL DENIAL 

2 1. Pursuant to the provisions of the California Code of Civil Procedure §431.30, 

3 Defendant generally and specifically denies each and every allegation in the Complaint, and the 

4 whole thereof, including each and every purported cause of action contained therein. Defendant 

5 further denies that Plaintiff and putative class members were damaged in the sum or sums 

6 alleged therein, or in any other sum or sums, or in any amount whatsoever. Further, in 

7 answering the Complaint and each cause of action contained therein, Defendant denies that 

8 Plaintiff and putative class members have sustained, or will sustain, any injuries, damage, and/or 

9 loss by reason of any act, omission, negligence, and/or any other conduct or absence thereof on 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

the part of this Defendant or any agent, servant, or employee of Defendant. 

AFFIRMATIVE DEFENSES 

FIRST AFFIRMATIVE DEFENSE 

(Failure to State a Claim) 

2. As a separate and distinct affirmative defense, Defendant alleges that Plaintiffs 

Complaint, and each purported cause of action alleged therein, fails to state facts sufficient to 

constitute a cause of action. 

SECOND AFFIRMATIVE DEFENSE 

(Statute of Limitations) 

3. As a separate and distinct affirmative defense, Defendant alleges that Plaintiffs 

and putative class members' claims are barred by the applicable statute of limitations, including 

21 but not limited to, California Civil Code §1783; California Code of Civil Procedure§§ 337(1), 

22 337( 3), 338(a), 338(d), 339(1), 339( 3), 340(a), 340(b), 343; California Business and 

23 Professions Code § 17208, and the statute of limitations applicable to the Federal laws known as 

24 the Textile Fiber Product Act, 15 U.S.C. §70 et seq. and the FTC Act, 15 U.S.C. §41 et seq., 

25 among any other applicable laws regarding the statute of limitations. 

26 Ill 

21 Ill 

28 /// 
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THIRD AFFIRMATIVE DEFENSE 

(Good Faith) 

4. As a separate and distinct affirmative defense, Defendant alleges that any and all 

actions taken by Defendant concerning or affecting Plaintiffs and putative class members were 

undertaken in good faith, on reasonable grounds, and were entirely justified, proper, and lawful 

with respect to its obligations under federal, state or other applicable laws. 

FOURTH AFFIRMATIVE DEFENSE 

(Conformity with State Law) 

5. As a separate and distinct affirmative defense, Defendant acted reasonably and in 

reliance upon written administrative regulations, orders, and/or rulings to assure full compliance 

with all applicable requirements of California state law relative to the decisions made impacting 

Plaintiffs' and putative class members' employment. 

FIFTH AFFIRMATIVE DEFENSE 

(Waiver) 

6. As a separate and distinct affirmative defense, Defendant alleges that Plaintiffs 

and putative class members' claims are barred by the doctrine of waiver. 

SIXTH AFFIRMATIVE DEFENSE 

(Estoppel) 

7. As a separate and distinct affirmative defense, Defendant alleges that Plaintiff 

and putative class members are estopped by their conduct from asserting each cause of action 

upon which they seek relief. 

SEVENTH AFFIRMATIVE DEFENSE 

(Laches) 

8. As a separate and distinct affirmative defense, Defendant alleges that Plaintiffs 

and putative class members' claims are barred, in whole or in part, by the equitable doctrine of 

laches. 

Ill 

I II 
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EIGHTH AFFIRMATIVE DEFENSE 

2 (Unclean Hands) 

3 9. As a separate and distinct affirmative defense, Defendant alleges that Plaintiffs 

4 and putative class members' claims are barred, in whole or in part, by the doctrine of unclean 

5 hands. 

6 NINTH AFFIRMATIVE DEFENSE 

7 (Proximate Cause) 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

10. As a separate and distinct affirmative defense, Defendant alleges that Plaintiffs 

injuries, if any, were not proximately caused by any unlawful policy, custom, practice, and/or 

procedure promulgated and/or tolerated by Defendant. 

TENTH AFFIRMATIVE DEFENSE 

(Consent) 

11. As a separate and distinct affirmative defense, Defendant alleges that Plaintiff 

consented to, encouraged, and/or voluntarily participated in all actions taken, if any. 

ELEVENTH AFFIRMATIVE DEFENSE 

(Doctrine of Unavoidable Consequences) 

12. As a separate and distinct affirmative defense, Defendant alleges that each 

purported cause of action in Plaintiffs Complaint is barred, or recovery should be reduced, 

pursuant to the doctrine of unavoidable consequences. 

TWELFTH AFFIRMATIVE DEFENSE 

(Business Necessity and Lawful Business Reasons) 

13. As a separate and distinct affirmative defense, Defendant alleges that the conduct 

towards Plaintiff and putative class members by Defendant and/or its representatives was 

undertaken by reason of business necessity and/or for lawful business reasons. 

THIRTEENTH AFFIRMATIVE DEFENSE 

(Unconstitutional) 

14. As a separate and distinct affirmative defense, Defendant alleges that the 

Complaint and each cause of action therein, or some of them, are barred because the law known 
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as the "False "Made in USA" Claim", California Business & Professions Code § 1 7 53 3. 7, is 

unconstitutionally overbroad, vague and ambiguous, and violates Defendant's rights under the 

United States Constitution and the California Constitution, including but not limited to, due 

process of law, , and other laws including the laws and regulations arising from the Textile Fiber 

Product Act, 15 U.S.C. §70 et seq., and the FTC Act, 15 U.S.C. §41 et seq. 

FOURTEENTH AFFIRMATIVE DEFENSE 

(Lack of Authorization) 

15. As a separate and distinct affirmative defense, Defendant alleges that any 

unlawful or wrongful acts of any person(s) employed by Defendant were outside the scope of 

his or her authority and such act(s), if any, were not authorized, ratified, and/or condoned by 

Defendant, nor did Defendant know or have reason to be aware of such alleged conduct. 

FIFTEENTH AFFIRMATIVE DEFENSE 

(Others' Conduct) 

16. As a separate and distinct affirmative defense, Defendant alleges that any loss or 

damages sustained by Plaintiff and putative class members, if any, were caused by the acts or 

omissions of Plaintiff and putative class members and/or persons other than Defendant. 

SIXTEENTH AFFIRMATIVE DEFENSE 

(No Restitution or Disgorgement) 

17. As a separate and distinct affirmative defense, Defendant alleges that Plaintiffs 

20 Complaint fails to properly state facts upon which restitution or disgorgement of monies may be 

21 ordered. 

22 SEVENTEENTH AFFIRMATIVE DEFENSE 

23 (Failure to Mitigate) 

24 18. As a separate and distinct affirmative defense, Defendant alleges that even if 

25 Plaintiff and putative class members could establish a claim for damages, they failed, refused, 

26 and/or neglected to mitigate such damages complained of, if any, in the Complaint. 

21 Ill 

28 /// 
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EIGHTEENTH AFFIRMATIVE DEFENSE 

(Accord and Satisfaction) 

19. As a separate and distinct affirmative defense, Defendant alleges that the claims 

alleged by Plaintiff and putative class members are barred because, without admitting that 

Defendant owed any duties or obligations to Plaintiff and putative class members, such duties or 

obligations have been fully performed, satisfied, and/or discharged. Plaintiffs and putative 

class members' claims fail because they have been fully compensated for any wages owed. 

NINETEENTH AFFIRMATIVE DEFENSE 

(Failure to Exhaust Administrative Remedies) 

20. As a separate and distinct affirmative defense, Defendant alleges that Plaintiff 

has failed to exhaust the requisite administrative, statutory, and/or contractual remedies 

available to them under the law prior to commencing this action. 

TWENTIETH AFFIRMATIVE DEFENSE 

(Preemption) 

21. As a separate and distinct affirmative defense, Plaintiffs action is pre-empted by 

the Textile Fiber Product Act, 15 U.S.C. §70 et seq., the FTC Act, 15 U.S.C. §41 et seq., and the 

regulations under said Acts, pursuant to the Federal Code of Regulations. Said pre-emption is 

either an impossibility pre-emption, field pre-emption or an obstacle pre-emption. Further, 

Plaintiffs action is pre-empted, again either an impossibility or obstacle pre-emption, by the 

North American Free Trade Agreement, the World Trade Organization, and other trade 

agreements that pre-empt laws that interfere with, undermine or otherwise do not promote free 

22 trade. 

23 TWENTY-FIRST AFFIRMATIVE DEFENSE 

24 (First Amendment and Free Speech/Expression Violations) 

25 22. As a separate and distinct affirmative defense, Plaintiffs action violates the First 

26 Amendment to the United States Constitution, as incorporated by the Fourteenth Amendment, 

27 and Fifth Amendment, and undermines, abridges or otherwise interferes with the right of 

28 Defendant to engage in free speech, freedom of expression and other related freedoms. Further, 
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Business & Professions Code §17533.7 is not narrowly tailored to avoid interfering, 

2 undermining or abridging the free speech, free expression and other related freedoms of 

3 Defendant herein. 

4 TWENTY -SECOND AFFIRMATIVE DEFENSE 

5 (Adequate Remedies at Law) 

6 23. As a separate and distinct affirmative defense, Defendant alleges that Plaintiff 

7 and putative class members are not entitled to equitable relief insofar as they have adequate 

8 remedies at law. 

9 
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26 
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28 

TWENTY-THIRD AFFIRMATIVE DEFENSE 

(No Prejudgment Interest) 

24. As a separate and distinct affirmative defense, Defendant alleges that the 

Complaint fails to properly state a claim upon which prejudgment interest may be awarded, as 

the damages claimed are not sufficiently certain to allow an award of prejudgment interest. 

TWENTY-FOURTH AFFIRMATIVE DEFENSE 

(Failure to Allege with Specificity) 

25. As a separate and distinct affirmative defense, Defendant alleges that the 

Complaint fails to allege special damages with requisite specificity. 

TWENTY-FIFTH AFFIRMATIVE DEFENSE 

(No Reliance) 

26. As a separate and distinct affirmative defense, Plaintiff has failed to allege facts 

to prove reliance on her part or the part of any putative class members. 

TWENTY -SIXTH AFFIRMATIVE DEFENSE 

(No Standing) 

27. As a separate and distinct affirmative defense, Defendant alleges that Plaintiff 

and/or the putative class members lack standing to assert the claims for relief alleged in the 

Complaint and to seek injunctive relief because Plaintiff and the putative class members cannot 

show they have suffered "injury in fact" as required by Proposition 64. (See Arias, supra, 46 

Cal. 4th 969, 980; Amalgamated Transit Union, Loca/1756, AFL-CIO v. Superior Court (2009) 
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46 Cal. 4th 993, 1005; see also Hangarter v. Provident Life & Accident Ins. Co. (9th Cir. 2004) 

2 373 F.3d 998, 1021-1022.) 
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23 

24 

25 

TWENTY-SEVENTH AFFIRMATIVE DEFENSE 

(Class Action Improper) 

28. As a separate and distinct affirmative defense, Defendant alleges that this suit 

may not be properly maintained as a class action because: (1) Plaintiff has failed to plead and 

cannot establish the necessary procedural elements for class treatment; (2) a class action is not 

an appropriate method for the fair and efficient adjudication of the claims described in the 

Complaint; (3) common issues of fact or law do not predominate; to the contrary, individual 

issues predominate; (4) Plaintiffs claims are not representative or typical of the claims of the 

putative class; (5) Plaintiff is not an adequate class representative; (6) Plaintiffs counsel cannot 

adequately represent the class; (7) there is not a well-defined community of interest in the 

questions of law or fact affecting Plaintiff and the putative class members; and (8) the putative 

class is not ascertainable nor are its members identifiable. 

TWENTY-EIGHTH AFFIRMATIVE DEFENSE 

(No Punitive Damages) 

29. As a separate and distinct affirmative defense, Plaintiff is not entitled to punitive 

damages because Plaintiff will be unable to establish with clear and convincing evidence that 

Defendant acted with malice, oppression, or fraud within the meaning of California Civil Code 

§3294. Further, California Civil Code §3294, in this instance, violates the Fifth and Fourteenth 

Amendments to the United States Constitution, the California Constitution, and is otherwise 

unconstitutional under both the United States Constitution and the California Constitution. 

TWENTY-NINTH AFFIRMATIVE DEFENSE 

(No Penalties) 

30. As a separate and distinct affirmative defense, Plaintiff has failed to allege 

26 sufficient facts to prove entitlement to penalties under any statute or otherwise against 

27 Defendant. 

28 Ill 
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THIRTIETH AFFIRMATIVE DEFENSE 

2 (Commerce Clause Violations) 

3 31. As a separate and distinct affirmative defense, the State laws upon which 

4 Plaintiffs action is based violate the Commerce Clause, Article I, §8, and also the dormant 

5 Commerce Clause as generally explained in various cases from the United States Courts, 

6 including but not limited to Brown-Forman Distillers v. NY State Liquor Authority, 476 U.S. 

7 573 (1986). 

8 THIRTY-FIRST AFFIRMATIVE DEFENSE 

9 (Privilege) 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

32. As a separate and distinct affirmative defense, Defendant's conduct is privileged, 

and therefore Plaintiffs action is barred or limited to that extent. 

THIRTY-SECOND AFFIRMATIVE DEFENSE 

(Supremacy Clause applies) 

33. As a separate and distinct affirmative defense, Plaintiffs action is barred by the 

U.S. Constitution's Supremacy provision Article XI, Section 2. 

THIRTY-THIRD AFFIRMATIVE DEFENSE 

(Additional Affirmative Defenses) 

34. Defendant presently has insufficient knowledge or information on which to form 

a belief as to whether it may have additional, yet unstated, affirmative defenses. Defendant 

reserves the right to assert additional affirmative defenses in the event discovery or further 

investigation indicates that asserting affirmative defenses would be warranted. 

WHEREFORE, Defendant prays for judgment as follows: 

1. That Plaintiff and the putative class, if any, take nothing by reason of her 

24 Complaint in this action; 

25 2. That Defendant recovers judgment against Plaintiff for its costs of suit incurred 

26 herein; 

27 3. That Defendant be awarded reasonable attorney's fees pursuant to Rule 11 and 

28 any other applicable law; 
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4. That Defendant be dismissed with prejudice; and 

5. For such other and further relief as this Court deems just and proper. 

Dated: October 9, 2014 

Dated: October 9, 2014 

P. K. SCHRIEFFER LLP 

By: __________________________ _ 

Paul K. Schrieffer, Esq. 
Mitchell Freedman, Esq. 
Attorneys for Defendant, DUTCH, LLC 

SANDLER, TRAVIS & ROSENBERG, P.A. 

_,,.~·>"""""'',-"""~·-"""'""""''~~ ,,,,...,... 
By: L~.--

Arthur K. Purcell, Esq.* 
Kenneth N. Wolf, Esq.* 
Attorneys for Defendant, DUTCH, LLC 
*Pro Hac Vice application to be submitted 
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PROOF OF SERVICE 

(DUT.lOO) Sonia Hofmann v. Dutch, LLC 
San Diego Superior Court, Central Courthouse, Dept. C-69 
Assigned to Honorable Katherine Bacal; Case No.: 37-2014-00030115-CU-BT-CTL 

I am employed in the county of Los Angeles, State of California. I am over the age of 
eighteen years and not a party to the within entitled action; my business address is 100 N. 
Barranca A venue, Suite 1100, West Covina, California 91791. 

On October 9, 2014, I served the foregoing document(s) described as ANSWER OF 
DEFENDANT DUTCH, LLC TO PLAINTIFF'S COMPLAINT, by placing the true copies 
thereof enclosed in sealed envelopes addressed as follows: 

John Donboli, Esq. Attorney for Plaintiff 
Phone: (858) 793-6244 
Fax: (858) 793-6005 

JL Sean Slattery, Esq. 
Del Mar Law Group LLP 
2002 Jimmy Durante Blvd., Suite 100 
Del Mar, CA 92014 

(XX) BY MAIL: I am "readily familiar" with the firm's practice of collection and processing 
correspondence and processing correspondence for mailing. Under that practice it 
would be deposited with the U.S. postal service on that same day with postage thereon 
fully prepaid at West Covina, California in the ordinary course of business. 

( ) 

( ) 

( ) 

(XX) 

BY PERSONAL SERVICE: I delivered such envelope(s) by hand to the office(s) of the 
addressee(s) noted above. 

BY FEDERAL EXPRESS: I caused said envelope(s) to be sent by Federal Express to 
the address(s) noted above. 

BY FACSIMILE: by use of facsimile machine, I served a copy of the document(s) on the 
interested party(ies) by transmitting by facsimile machine (626) 974-8403 to the party(ies) on the 
proof of service. The facsimile machine I used complied with California Rules of Court, Rule 
2.301, and no error was reported by the machine. Pursuant to California Rules of Court, Rule 
2.306(h), I caused the machine to print a transmission report to reflect it was properly issued by 
the sending facsimile machine and is attached hereto. 

STATE I declare under penalty of perjury under the laws ofthe State of California 
that the foregoing is true and correct. 

Executed on October 9, 2014, at West Covina, California. 

ADiltdru rwv 
DESIREE MARQUEZ 
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