



































29.  ConsumerAffairs’ misleading, biased, and manipulative practices have a real and
significant impact on ICON and other companies and brands. As stated in ConsumerAffairs” own
July 6, 2016 email, “[o]ur brand partners use our services for our SEO, positive brand sentiment
in SERP, utilization of ConsumerAffairs platform to resolve issues/retain customers/engage and
ultimately acquire new customers that are further in buying [sic] funnel after reading that [sic]
engagement and reviews from existing customers,”

30. As a conservative basis, ICON estimates that a total of 9,000 unique views for
NordicTrack and 4,500 unique views for Pro-Form take place each month on ConsumerAffairs’
website. ConsumerAffairs’ click-lo-conversion rate for each unigue page view equates to 1,800
lost NordicTrack customers, and 900 lost Pro-Form customers, each month. ConsumerAffairs’
concerted efforts over just the last year have cost ICON no less than ten million, five hundred
and thirty thousand dollars ($10,530,000.00).

FIRST CLAIM FOR RELIEF
(Commerce and Trade Violations - All Defendants)

31.  Plaintiff realleges the allegations in paragraphs 1 to 30.

32, Plaintiff is a person which has suffered and continues to suffer ascertainable
losses of money as alleged in paragraph 30 as a substantial, direct and proximate result of the
Defendants', and each of them, past and ongoing willful use or employment of a method, act or
practice declared unlawful under Title 13 of the Utah Code, as amended.

33. Under the Unfair Practices Act, U.C.A. sections 13-5-1 et. seq., Defendants are

liable as follows:

Complaint and Jury Demand
ICON v. ConsumerAffairs.com, Inc., et al.
Page 13




(a) Under section 13-3-3(1) by engaging in discrimination of price to the
effect of lessening competition, and injuring, destroying, and preventing competition with other
persons who knowingly grant or receive the benefit of such discrimination or the customers of
either.

b Under section 13-5-3(3), by obtaining exorbitant setup fees and monthly
fees which are not supported by a service or good of value.

34, Under the Unfair Competition Act, U.C.A. sections 13-5a-101, ef. seq.,
Defendants are liable as follows:

() Under section 13-5a-102(4) by engaging in unfair competition.
Specifically, through the above explained manipulations, misrepresentations, and biased
activities, Defendants have conducted an intentional business act, and continue to conduct such
acts, that are unlawful or fraudulent, as set forth specifically above, and which have led to the
material diminution of value of ICON’s intellectual property.

(b} Under section 13-5a-102(4), by engaging in “malicious cyber activity” in
unlawfully utilizing computer resources to intimidate ICON other companies, to coerce ICON
and other companies, and/or by intentionally or recklessly intending to defraud or materially
cause damage or disruption to the computing resources of ICON and other companies, and the
consumers who rely upon them.

35. Under the Utah Consumer Sales Practices Act, U.C.A. sections 13-11-1 et. seq.,

the Legislature enacted certain provisions to protect consumers and to protect suppliers such as
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ICON and others who in good faith comply with the provisions of the Act. Under the Act,
Defendants are liable as follows:

(a) Under section 13-11-4, by indicating as set forth above a sponsorship,
approval, performance characteristic, or other qualities of ICON products when in fact they have
not such a characteristic.

(k) Under section 13-11-4, by indicating as set forth above that ICON
products are of a lower standard, quality, grade, style, or model, when in fact it is not.

() Under section 13-11-4, by indicating as set forth above that Defendants
have the sponsorship, approval, or affiliation with individuals, persons, and businesses that it
does not have.

(d) Under section 13-11-5, by engaging in as set forth above an act that
violates the Utah Consumers Sales Practices Act, wherein under the circumstances stuch acts
were unconscionable.

36.  Under the Truth in Advertising Act, U.C.A. sections 13-1la-1 et. seq., Defendants
are liable as follows:

(a) Under section 13-11a-3, by causing as set forth above likely confusion or
misunderstanding as to the source, sponsorship, and approval of the goods of ICON and other
businesses.

(b) Under section 13-11a-3, by causing as set forth above likely confusion or
misunderstanding as to affiliation, connection, association with, or certification by ICON, or
other individuals, persons, and businesses that legitimately review ICON products.
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(c) Under section 13-11a-3, by representing, as set forth above, that ICON’s
goods and services are of a lower standard, quality, or grade, when in fact they are not.

(d) Under section 13-11a-3, by disparaging, as set forth above, ICON’s goods,
services, and business through the use of false and/or misleading representations of fact.

(e) Under section 13-11a-3, by representing, as set forth above, that
Defendants are providing an independent assessment and comparison of goods or businesses
within the fitness equipment industry, including ICON, when in fact Defendants’ assessments are
not independent.

{H Under section 13-11a-3, by making, as set forth above, a comparison
among goods within the fitness equipment industry, including ICON’s, and doing so in a manner
that creates confusion and/or misunderstanding as to the actual qualities of the goods being
compared.

37.  Defendants, and each of them, have also conspired together and aided and assisted
one another in the commission of the unlawful practices alleged in paragraphs 31 thru 36.

38.  Under the Truth in Advertising Act, section 13-11a-4, Plaintiff has a right to a
private cause of action, is entitled to an order from the Court enjoining Defendants’ illegal
practices, is entitled to recover its actual damages, costs, and attorney’s fees, and is entitled to an
order from the Court ordering Defendants promuigate sufficient corrective advertising in the
same distribution, frequency, and veracity in which Defendants have violated the Act.

39.  Under the Unfair Competition Act, section 13-5a-103, JCON has the right to
recover its actual damages, costs, attorney’s fees, and punitive damages.
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40. Under the Unfair Practices Act, section 13-15-14, ICON has the right to recover
it actual damages, treble damages, and all court costs, and is entitled to appropriate injunctive
relief against Defendants from continuing the above explained wrongful conduct.

41. As aresull of Defendants” above wrongful conduct, Plaintiff has been damaged as
set forth in paragraph 30 above. Plaintiff reserves the right to move for and allege punitive
damages as provided for under the Utah Rules of Civil Procedure.

SECOND CLAIM FOR RELIEF
{Intentional Interference with Prospective Economic Relations - All Defendants)

42.  Plaintiff realleges the allegations in paragraphs 1 to 41.

43.  Plaintiff had and has a reasonable prospective economic relationship with
potential and interested consumers who have clicked and continue to click on ConsumerAffairs’
review page for NordicTrack and Pro-Form, as established by Consumer's online click
conversion rate track record. The Defendants and each of them, as third parties have interfered
and continue to interfere with that prospective economic relationship by the improper means of
misrepresentation and deception for the improper purpose of negatively impacting Plaintiffs'
products as set out above.

44,  Defendants, and each of them, have also conspired together and aided and assisted
one another in the intentional interference.

45.  As alleged in paragraph 30, Plaintiff has been and continues to be damaged as a
substantial, direct and proximate result of the Defendants, and each of them, having intentionally
interfered with those prospective economic relationships. Plaintiff reserves the right to move for

and allege punitive damages.
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THIRD CLAIM FOR RELIEF
(Federal RICO — All Defendants)

46. Plaintiff realleges the allegations in paragraphs 1 to 34,

47. Pursuant to 18 U.S.C. § 1964(c), Plaintiff as a legal entity is a person which has
been injured in its business or property by reason of a violation of 18 U.S.C. § 1962(c) and/or
(d).

48. The Defendants, and each of them, are persons which have been associated with
the following alternative enterprises:

(a) All Defendants in association with each other (as to the claims against all
Defendants);

(b) All Defendants in association with each other and Burke (as to the claims
against all Defendants);

(c) ConsumerAffairs (as to the claims against Carman and Consumers
United);

(d) Consumers United (as to the claims against Carman and
ConsumerAffairs);

(e) ConsumerAffairs and Burke (as to the claims against Carman and
Consumers United);

(H Consumers United and Burke (as to the claims against all Defendants);

() ConsumerAffairs in association with the unwitting internet consumers
which have been the object of the Defendants’ deceptive scheme set out above (as to the claims
against all Defendants);
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(h) Consumers United in association with the unwitting internet consumers
which have been the object of the Defendants’ deceptive scheme set cut above (as to the claims
against all Defendants); and/or

(1) ConsumerAffairs and Consumers United in association with the unwitting
internet consumers which have been the object of the Defendants’ deceptive scheme set out
above (as to the claims against all Defendants).

49, The activities of the above enterprises have affected interstate commerce between
Utah, where Plaintiff and its officers and employees were located, and Tulsa Oklahoma where
the Defendants and Burke were headquartered, and across the nation regarding thousands of
impacted online consumers.

50. The Defendants, and each of them, conducted (operated and managed) the above
alternative enterprises' affairs through a pattern of racketeering activities. The racketeering
activities defined by 18 USC §1961 (1) (A) and (B) include:

(a) The Defendants, and each of them, by design and through their agents for
their own benefit have repeatedly engaged in knowing participation in multiple predicate acts of
internet wire fraud in violation of 18 U.S.C. § 1343 by having devised or intending to devise the
above-alleged scheme or artifice to defraud, or for obtaining money by means of false or
fraudulent pretenses, representations as alleged in detail in paragraphs 1-24 above. Those
activities substantially involved and/or continue to involve use of interstate wires via the internet
for purposes of the email correspondence set out above, the ConsumerAffairs.com internet
review site set forth in detail in paragraphs 1-24 above as to Consumer Cellular and/or its
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competitor YOWZA Fitness, and ConsumerAffairs' positioning and word content for resulis of
internet consumers searches containing or migrating to “NordicTrack,” “Pro-Form,”
“NordicTrack Reviews,” or “Pro-Form Reviews.”

(b) Defendants, and each of them, have also engaged in acts and/or threats
constituting racketeering activities involving conduct alleged in paragraphs I to 30 and 50(a)
chargeable as multiple attempts at theft by extortion proscribed by U.C.A. § 76-6-412 (criminal
attempt involving a 2™ Degree Felony), and U.C.A. § 76-6-406 (extortion, a 2™ Degree Felony),
punishable also by treble damages, costs, and attorney’s fees. See U.C.A. § 76-6-412(2).

51. Defendants by design and through their agents for their own benefit have
repeatedly taken substantial steps to compel or induce ICON to deliver money to Consumers
United for a ConsumerAffairs accredited membership by instilling in the ICON a fear that, if the
money is not so delivered, then ConsumerAffairs will:

(a).  wrongfully cause damage to ICON’s property (goodwill, reputation, and
monetary income) by continuing to manipulate the ConsumerAffairs review pages to negatively
impact Consumer Cellular as alleged in paragraphs 1 to 30;

(b).  engage in conduct constituting the ongoing crime of federal wire fraud as
alleged in paragraphs | to 30 and 50(a); and/or

{c). expose ICON to deceptive publication of facts tending to subject ICON to
contempt or ridicule as alleged in paragraphs | to 30.

52.  The multiple acts of mail and wire fraud constitute a pattern of racketeering in
that theschemes involved and continue to involve repetitive acts of misrepresentation and
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deception as to both ICON and its competitor YOWZA Fitness published repeatedly (daily) to
the thousands of unique view ConsumerAffairs.com internet review page consumers each month
as tracked by ConsumerAffairs, and published repeatedly in internet search engine consumer
search results involving ICON and/or YOWZA Fitness. Added to that pattern are the related
above-alleged repeated attempts of unlawful extortion of ICON under Utah faw.

53.  This pattern of racketeering has been continuous for well over a year and
continues unabated.

54.  Defendants, and each of them, have agreed and conspired with one another and
with Emily Burke as co-conspirator to violate 18 U.S.C. § 1962(c), as alleged above.

55. Asalleged in paragraph 30, Plaintiff has been and continues to be directly and
proximately injured in its business and/or property by reason of the above-alleged pattern of
predicate acts of racketeering. Plaintiff is entitled to treble damages and reasonable attorney fees
under 18 U.S.C. § 1964(c).

FOURTH CLAIM FOR RELIEF
{Defamation — All Defendants)

56.  Plaintiff realleges the allegations in paragraphs 1 to 55.

57.  The Defendants have made and continue to make false and defamatory
representations regarding Plaintiff as set forth in paragraphs 1-30 above. The defamatory
statements have been and continue to be published to thousands of internet consumer who do
internet searches for or that take them to “NordicTrack,” “Pro-Form,” “NordicTrack Reviews,”
or “Pro-Form Reviews” or who click on the ConsumerAffairs.com review page for NordicTrack

and/or Pro-Form.
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58.  Defendants, and each of them, have also conspired together and materially aided
and assisted one another in these past and ongoing defamatory statements.

59.  Plaintiff has been specially damaged by the false and defamatory statement
publications as alleged in paragraph 30.

JURY DEMAND

Plaintiff demands a trial by jury.

PRAYLR FOR RELIEF

WHEREFORE, Plaintiff prayers for judgment against Defendants, and each of them, as
follows:

(1)  For monetary damages on all claims to be proven at trial, but currently estimated
at no less than $10,530,000.00;

(2) For treble damages;

3) For equitable, injunctive, and declaratory relief as the court sees fit;

(4) For reasonable attorney fees and costs;

(3) For all costs and disbursemnents related to this action.

(6) For such other relief as the Court deems just and equitable, including without
limitation that Defendants cease their actionable practices and reserving the right to amend to
allege punitive damages on Plaintiff's claims to the extent not precluded by law,

DATED this 1" day of November, 2016.
BEARNSON & CALDWELL, LLC

s/ Brad H. Bearnson
Brad H. Bearnson
Attorneys for Plaintiff
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