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UNITED STATES DISTRICT COURT
For THE EASTERN THSTRICT OF MICHIGAN
DETROIT DIVISION

RICHARD ROSENBAL M
An individual, Case MNo.:
Hon.:
Plaintitt.

T

ToyoTa MOTOR SaLES. LISAL NG,
a Michigan corporation,

[Defendant,

THE RUBINSTED Law Fikm

Jan Jeflrey Rubinstein (PS7937)
Ryan P. Richardville (P77335}
Atlorneys tor Plaintiff

30150 Telegraph Rd.. Ste. 444
Binghwn Farms. M 48025
{248) 22G-1415

CLASS ACTION COMPLAINT AND DEMAND FORJURY TRIAL

Nuw COMES Plaintilt, RICHARD ROSENBALM (TROSENBaAUM™) by und through his
attorneys. THE RUBINSTEIN Law FIRM, and for his Class Action Complaint and Demand for Jury
Trial (“Complaint™) against Defendant, ToyoTa MOToR SALES, USALINC. { “TOYOTA™) 10 put an
end to its unlawiul practice ol advertising and representing that their automobile. speciticaily the
Tovota Prius Plug-In, can operate in ali-electric mode for up 1 thirtcen (13) mijes on a full charge
to conswmers nationwide.  Plaintiffs. for their Complaint, allege as follows upon personal
knowledge as W themsebves and the own acts and experience and. as 1o al] other matters. upon

information and belief. including investigation conducted by their attorneys. Plaintift. the class
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representative on his own behalt and on the behalf of ull persons similarly situated. seek damages

for Breach of Contract: Product Liability; and vivlation of the Uniform Commercial Code.

[ ]

[

NATURE OF THE ACTION

Defendant, TovoTa. engages in selling and vilering for sale a vast amay of automobiles
throughout the United States.

Defendant, TOYOTA. has resorted to alse advertisement and false representations thal the
Toyola Prius Plug-1n can operate in a fully eleciric mode for up to thirteen {13) miles on a

tuli charge.

. Because Defendanmt Toyora makes false representations through advertisements

consumers. it has, and continues to, violate the Uniform Commercial Code, Breached its

conlract with consumetrs. and is liable 1o these consumers based upon product liability.

FARTIES

Plaintifl' RiCHARD ROSENBALM 15 a natural person and cilizen of the State of Michigan
residing ut 2618 Colonial Way Bloomfield Township. M1 48304,

Defendant ToyoTa MOTOR SaLcs. USA. INC. is & comporation existing under the laws of
the State of Michigan with 11s repistered office located at 30600 Telegraph Rd. Ste, 2345
Bingham Farms, M1 48025, ToyoTa conducls business throughout this District. the State

of Michigan, the United States, and abroad,

JLURISCHCTION AND ¥YENLE

This Court has jurisdiction over the subject matter over this Verified Class Action
Complaint pursuant to MCL 600.6419 and MCUL 600.641%{a). The matter in controversy

exceads £1.000.00, exclusive of inlerest and costs.
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Ventie is proper in this district under 28 U.S.C. 1391(b) because TOYOTA conducts business
in this District. the improper conduct alleged in this Complaint occurred in this District,
and the injury arose in this Distriet. Venue is udditionally proper because Plaintiff resides
in this |Jistrict.

FACTUAL BACKGROUND
Detendant provides a wide range of automobiles lor purchase by the general public. In
their pursuit to combal raising gasoline prices, Defendant released for sale in 2012

throughout the State of Michigan and nationwide a TOvOTA Prius Plug-[n automobile.

_ In erder 1o sell more vehicles and reach a vast array of customers. Defendant conducted a

marketing campaipn stating that the Prius Plug-In can operate for up to thirteen {13) miles
on a full charge.

Ort or about 2012, Plaintiff RosENBaLy purchased from ToOvoTa a Prius Plug-In vehicle
specifically for his 12.07 mile trip from his home to his oifice without using the gasoline

engine,

. Plaimift purchased the TovoTa Prius Plug-ln from Page Tovol s in Southfield, Michipan,

. Prior 1o Plaintifi™s purchase. TOYOTA specifically represented that the fully electric range

was at minimum thirteen {13) miles on its website and through various ather marketing
and advertising mediums and makes no mention of the limitation regarding the outdoor
temperature and the vehicles ability to operale in certain climates.

After Plaintill's purchase of the Prius Plug-In. Piaintiff discovered that aftter a full,
gvernight charge the electric mode of the vehicle only allows for travel an estimated 8.0 to

8.2 miles in the summer months only,
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On or about May of 2013, Plaintiff provided his Prius Plug-In to Defendant. ToyoTa. for
an inspection regarding Plaintitf's lower-than-expected mileage rate of 8.0 miles. After
the “test” was performed, Plaintilf began to experience a fully-charged electric mileage
rate of 10.0 to which Plaintiff suspects alierations were made despite Delendant,

TovyoTa's. denial of the same.

. Thereafter. Plaintidt also discovered that the Prius Plug-In will not operate in electric mode

at all when the owside iemperature (s lower than filty-five {55) deprees Fahrenheit.

That ot temperatures below fifty-five (55) degrees Fuhrenheit. the car’s gas engine
aumtomnatically and immediately operates when the power is turned on. presumably in order
to provide the hot water needed by the car's heater.

Plaintiff is unable to wtilize the Prius Plug-in for its main purpose of {ugl economy 1o run
on an electric motor tor the advertised and marketed mileage and for more than hall of the

valendar year in the state ol Michigan due to the outdeor climate.

CLASS ACTION ALLEGATIONS

Plaintitf incorporates by reference paragraphs une through seventeen.
Plaintiff, RICHARD RosENBAUM. brings this action on his own behalf and on behalf of those
similarly situated purchasers of 2012 ToyoTa Prius Plug-In vehicles pursuant to MCR

FA01ANE.

. The individual Plainiff, RICHARD ROSENBALN, seeks to represent the class of individuals

consisting of all those purchasers of the 2012 TovoTa Prius Plug-1n vehicles who were
similarfy affected in justihiable reliance on the Defendant’s advertised electric mileage
range and those who are subject o driving in temperatures below hiliy-five (553 degrees

Fauhrenheil.
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21. Numerosity: The exact number of members of the proposed class is not presently known,

but based upon information and belief the number is well in excess of 100,000 people, and
is so numerous that joinder of all members of the proposed class in this action is

impracticable.

. Commeonality and Predominance: Theve are questions of law and fact common to the

class. These inelude legal and lactual questions pertaining to the miteage that the Prius
Plug-lin can trave! on a tull charge. and the inability to utilize the electric capabilities in

temperatures under lifty-five {53) degrees Fahrenheit,

. Typieality: The individual Plaintitf's clains are typical of the claims of the member of the

praposed ¢lass in that all these claims arise from the same proinise made 1o them by the
Defendant manufacturer. TOYOTA, that the lully eleetric range would exceed thirteen (13)

miles on a full charge in any climate withoul use of the gasoline engine,

24, Adequate Representation: The individual Plaintiff. RiCiarD ROSENBAUM, will fairly and

11

adequately represent the interest of the proposed class because they have the same or
similar clainis and interest arising from the same or similar operative facts and because he
has secured representation of un attorney who is skilled, knowledgeable and experienced

i civil litigation and multiparty and class action litigation.

. Poticies Generally Applicable to the Class: Tuy0oTA'S wrongful acts were underlaken on

grounds that are penerally applicable 1o the proposed class members, making final
injunctive relief or corresponding declaratory relief appropriate with respect to the class as
a whole. Defendant™s policies and representation herein apply and affect members of the
Class. thereby requiring the Court’s imposition of uniform relel’ to ensure compatible

standards of conduct toward members of the Class. The factual and lepal bases of
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Defendans’s liability 1o Plaintif and 1o the other members of the Class are the same,
resulting in injury ta the PlaintitV and the other members of the {'lass are the same. resuiting
in injury to the Plaintiff and to all of the other members of the Class. Plaintiff and the
members of the Class have suffered harm and damages as a result ol Defendant’s unlawful

and wrongtul conduct.

. Superiority: The commean questions of law and faet that are implicated predaminale over

any questions that affect only individual members of the proposed class. and class action
is fur superior to any other available method for the fair and efficient adjudication of this
controversy, The injuries suffered by the individual members of the Class are likely to have
been refatively small compared to the burden and expense of individual prosecution of the
litigation necessitated by Defendant’s actions and representation. Absent a class action. il
would be difficulty, if not impossible. for the individuzl members of the Class W obtain
ellective relief from Defendant. Even if members of the Class themselves could sustain
such individual litigation, it would not be preterable to a class action because individual
litigation would increase the delay and expense to all parties and the Court and require
duplicative consideration of the legal and factual issues presenied herein, By conirast, a
¢lass gotion presems lar fewer management dilficulties and provides the benefits of single
adiudication. economy of scule, and comprehensive supervision by a single Court,
Economies of time. efforl. and expense will be lostered. and uniformilty of decisions will

be ensured.

. Maintitt and the proposed Class reserve the right o revise the foregoing “Class

Allegations” and *Class Definition™ based on Facts learned through additional investipation

and in discovery.
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COUNT 1 = BREACH OF CONTRACT

Plaintifl incorporates by reference paragraphs one through twenty-six.

Attached as Exhibit “A™ is a Retail Installment Sale Contract-Simple Interest which
Plaintiff, and other members in the proposed Class signed with various Toyota dealerships
upon purchasing a new TovoTa Prius Plug-In.

For years. TOVOTA in its advertising and marketing specifically represented and prormised
to consumers that they would receive an electric vehicle that can operate in any ¢limate oh
its electric engine for up to thirteen (13) miles uninterrupted,

TovyoTa. especially considering the publicity and affect nationwide regarding raising gas
prices. should have ressonably expected to induce action of a definite and substantial

characier on the part of Plaintifts.

. As a result of TOYOTA's representations, ToyoTa induced Plaintiffs (o rely upon its word

that the vehicle was lully operative in electric mode without exeluding specific outdoor

iemperature thresholds,

. In providing irrevocable promises and information regarding the use of the Prius Plug-in.

Plaintilfs acted in justifiable reliance of TOYOTA's representations. advertising. and
marketing to their detriment.
The circumstances are such thal TOYOTA'S representations have caused significant

damages to Plaintiffs. which must be addressed in order o avoid injustice.

WHEREFORE. Plaintiff, RICHARD ROSENRBALUM. on behall of himself and the represented

class. respecttuliy requests that this Honorable Courl enter judgment against Defendant, Tovorta

MOTOR Sates. USA. InC.. in an amount greater than S73.000.00 together with interest, costs. and

reasonable attorney fees.
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CoUNT Il — BREACH OF EXPRESS AND IMPLIED WARRANTIES

Plaintitf incorporates by reference paragraphs one through thirty-threc.
Defendants are merchants with respect to the vehicle under MCL 4402104,
The vehicle Plainti{t purchased was subject to implied warranties of merchantability
under MCL 4402314,
Delendan, to induce the sale, also made cerfain express warranties and representations to
Plaintiif. both orally and in writing including. but not limited to, the specifie ability to
operate without a the engagement of the gusoline engine for a distance of at least thirteen
{13} miles on electric power only, and through their advertising and conducl.
These express and implied warranties and representations included, but were nat limited
Lo, the [Lllowing:

a. The vehicle was fit for the specific purpose of reliable ¢clectric

Iransportation for a specific mileage of thirteen {1 3) miles:

b. The vehicle was of good, sound. and merchantable quality.
¢, The vehicle was free from defective parts and workmanship.
d. The vehicle was engineersd and designed to function without requiring

unrensonable outdoor temperalure thresholds.
This vehicle did not perform as warranted and represented in that it has repeatedly failed
to meet the specific electric mileage warranted and represented by Detfendant duc to
defective parts and workmanship, as well as the ability o functlion in electric mode in
temperatures below fifty-five (55} deprees Fahrenheit.
As aresull of these defects, Flaintiffs cannot reasonably rely on the vehicle for its ordinary

purpose of elficient, electric, and safe wransportation,
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42, Plaintift has given Defendant reasonable opportunities to cure the defecis and make the
vehicle fit for its iniended purpose. but Defendant has been unable andfor refused to do so
within a reasonable time and without cost to Plainkiff.

43. Asa direct and proximate resutt of Defendant’'s various breaches of warranty, Pluintitt has
suffered damages. including excess fuel costs. the cost and inconvenience of obtaining
alternative transportation, downtime, lost profits, interest and sales tax, and insurance costs.
In addition. Plaintiflf will suffer future damages. including repair costs. downtime.
alternative transportation costs, inconvenience. and diminished resale value of the vehicle,
together with costs and atorney fees in attempting to obtain relief from Defendant’s

wrangtul conduct.

WHEREFORE. Plaintitfs, RICHARD ROSENBAUML on behaif on himself and the aftected class,
respectiully requests this Honorable Court enter judgment against Defendant, TOYOTA MOTOR

SALES, USA. INC.. as follows:

i Money Damages in whatever amount above $75.000.00 Plaintiffs are found
to be entitled. plus interest. costs. and reasonable attorney lews:

i. Fquitable relief. including but not limited to repair of the subject vehicles
in order 1o achieve the specific mileage in electric mode and extension of
the express and implied warranties and service contractls that are or were
applicable 1o the subject vehicte:

L. Any such other and turther relief that this Court deems honorable and just.

COount 1 — VIOLATION OF THE MICHIGAN CONSL MER PROTECTION ACT

44, Plaintiff incorporates by reference paragraphs one through forty.
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45, Plaintiff is an “aftected person” within the meaning of the Michigan Consumer Protection
Acl.

46, Defendant is engaged in “trade or commerce™ within the meaning of the Michigan
Consumer Protection Act,

47, By engaging in unlair. unconscionable. or deceptive acts, or practice in the conduct of trade
or commerce. specifically advertising the ability to specifically trave] at least thirteen (13}
miles on a full charge without the implementation of outdoor wmperature thresholds,
Defendant, ToYOTA, has violaied the Michigan Consumer Protection Act. MCL 445,903,

48. Defendant. by representing that the Prius Plug-In was capable of traveling thirteen (13)
miles an a full battery charge without a specific outdoor temperature threshold. has violated
the Michigan Consumer Protection Act.

49, Unless restrained by the Court. Defendant will continue o violate the Michigan Consumer

Protechion Act,

WHEREFORE. Plaintiff, RICHARD ROSENBALUM, on behalf of himself and the represented
class. respecifully requests that this Honorable Court enter judgment against Defendant. TuYOTA

MOTOR SaLES, USA, INC.. as Follows:

i. ‘I'hat this Court enter an order forbidding Defendants from engaging in or
offering w0 engage in any provision andfor advertisement of capable electric
mode mileage, for which adherence to the Michipan Consumer Protection
Act. is required.

i, That this Court enter an order commanding Detendant o take whatever
corrective action this Court deems just in order 1o preventi the false

adverlising and marketing claims reparding the Pnius Plug-In.

10
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iii. That the Count award Plaintitt actual costs and atiorney fees.
iv. A monetary judgment in an amount greater than $75.000.00 together with

interest. vests, and reasonable attorney fees.

Jury TRIAL

Plaintift. Richard Rosenbaum, on behalf of himself and all others in the proposed Class,

hereby demuands a trial by jury [or all issues so triable.

Respectiully Submitted.
THE RUBINSTEIN Law FIRM

Dated: July 11, 2016 rey Rubinsiein (P57937)

11
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