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| Plaintiff Rohini Kumar (“Class Representative”) has moved the Court for preliminary
approval of a proposed class action settlement with Defendant Safeway Inc. (“Safeway” or- |
“Defendant”), the terms and conditions of which are set forth in the Settlement VAgreement filed
with the Court on September 20, 2017 (;‘Settlement Agreement”) ”

This case concerns the marketing and labeling of Safeway Select Extra Virgin Ohve Orl
Safeway Select Pure Olive Oil, and/or Safeway Select Extra Light in Flavor (the “Products”)

_ Plarntlff contends that the Products are. mislabeled as “extra virgin” and/or as “Imported
from Italy ” In partrcular Plaintiff alleges the representatron “Imported from Italy” is misleading
because most of the oil was extracted i in countries other than. [taly from olrves grown in those
countries. Plaintiff also alleges that the representat1on “Extra Virgin,” is also mrsleadmg because
Defendant’s procurement, bottling, and dlstrrbutron-practlces did not adequately ensure that the
oil would meet the “extra Virgin”'standard threugh ithe date of retail sale or the “best by” date on
the bottles. l:laintiff alleges that the Extra Virgin product has been naislaheled as “‘VExtra Virgin”
since at least four years prior to the flling of the. compliant (i.e, since March 23, 2010) and that all
the products were mislabeled as “Imported- from Italy” from J anuary 1, 2012 to July 31, 2015.

Plaintiff alleged | clarms for violations of the Calrfornra Consumer Legal Remedres Act
(“CLRA”) false advertising under Calrfornra Busmess and Professions Code sectrons 17500 et
seq.; and unfarr business practrces under California Business and Professions Code sections
17200, et seq.; and misrepresentation. Plaintiff sought to pursue these claims on behalf 0.f herself
and all purchasers of the Products. |

Plaintiff contends that, by marketing the ollye oil as “extra Virgin’; and/or as “imported
from Italy,” Defendant eaused people to purehase the Products who would not otherwise have
done so. She also contends that the Products were ,sold at a higher price than they would have
been sold without the misstatements Plaintiff seeks to recever on behalf of a class of all |
purchasers other than re-sellers, the dollar volume of extra sales, and the dollar amount of the

“premium” price that is attributable to the alleged m1srepresentat10ns Plarntrff asserts that

approximately 12 million Products have been sold natronwrde during the relevant perrods at an

average retail price of between $6 and $7. Plaintiff believes that, if she was successful at trial on

g
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all of her claims, she could win damages or restitution of up to approximately $13 million on a
nationwide bas1s which equates to an average of approxrmately $0.73 per bottle of olive orl |
purchased

Defendant denies that there is vany factual or legal basis for Plaintiff’s allegations. It

contends that the labeling of the Products was truthful and non-misleading, and that purchasers

|| did not pay a “prem1um” for the Products as the result of any misrepresentations. Defendant

therefore demes any liability. It also demes that Pla1nt1ff or any other members of the settlement

class have suffered i injury or are entitled to monetary or other relief. Defendant finally demes that
this_ case should have been certified as a class action, except for purposes of settlement.

The history of this litigation is summarized in Part [ of the Settlement Agreement. In brief,
this case was filed in May 2014, Substantial discovery was taken by both parties."Defendant

produced to Plaintiff’ sv Counsel thou’sarlds of pages of documents; Plaintiff’s counsel also deposed

eight of Defendants’ employees and requested and received written discovery responses from

Defendant and several third parties. This Court has ruled on a demurrer and motion to strike the

Complaint. Plaintiff moved for and was granted classvcertiﬁcation. The settlement was negotiated

with the assistance ‘of the Honorable William Cahill (Ret.) and Judge Evelio Grillo of this Court.

‘The terms of the settlement are summarized in the proposed Long Form Notice to

| Settlement Class Members, which is attached as Exhibit B1 to the Settlement Agreement. In brief,

Safeway has changed the packaging and labeling of the Products. These‘changes will be

incorporated in a court injunction. In addition all Settlement Class Members may submit a claim .
| for a refund of $.50 in cash or $1.50 in a Safeway Voucher per Safeway Select Extra Vlrgm Olive-

| Oil purchased between May 23, 2010 and December 31, 2011, inclusive; $.50 in cash or $1 50 in

a Safeway Voucher per Product purchased between January 1, 2012 and July 31, 2015, inclusive,
and/or $. 25 in cash or $.75 in-a Safeway Voucher per Safeway Select Extra Virgin Olive Oil

purchased from August 1 2015 to December 16, 2016, inclusive. Claims w1ll be paid even

| without proof of purchase but onlyuptoa total of $2.50 in cash or $7.50in Safeway Vouchers v

per household or busmess Thus, proof of purchase is requlred for clarms regardlng purchases of
more than five of the Products. However, proof of purchase can be provided not only with a store

{
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receipt, but also by providing a Safeway Club Card number (or the telephone number linked to a |

Club Card) that was used to make a purchase. h

| If the total aggregate value of all cash antl Voucher payments for claims unsupple‘rted by

Proef of Purchase exceeds $300,000, then each such payment shall be reduced pro-rata.

| As part of the settlement, Plaintiff‘ s attorneys may apply to this Court to award them up to
$1,426,500 from SafeWay to pay their attorneys’ fees and expenses,. plus up to $6,490 from
Safeway as a payment to the Class Representative. Such amounts must be approved by the Court,
and the Court will defer any ruling on the appropriateness of such awards until the ﬁnal approval
hearing. : | | . |

Notice 1s to be provided by on a Settlement Website. In addition, a black and white
version of the Print Publication Notice will be published once per week for four successive weeks
in the East Bay Times, Notice will also be provided using Safeway’s Catalina coupon system at
point of sale to all purchasers of Safeway Select Olive ol heginning on the Notice Date and
continuing for 60 days thereafter. Additional online and/or published notice shall be provided on
websites and/or social media platferrns accessible ta desktOp and rnobile users, so that overall
notice of the Settlement (1nclud1ng the Online Notice, Print Publication Notice and the Catalina
Coupon Notice) is reasonably calculated to apprlse the Settlement Class Members of the
settlement. In particular, to devise the online notice plan, the Claim Adm1mstrat0r has relied on
&ata from GtK MediaMark Research & Intelligence, LLC, a nationally accredited research firm
that provides data on consumer readership of advertising rnedia, which shows \that Safeway olive
oil consurners are more likely to consume an average am(')unt or more of internet media a week as
eompared to the adult pdpulation in "the states in which 95.7% of people have shonped at Safewa;r
in the last six months and who also use store brand olive oil. The Claim admlmstrator has also
used data from comStore Inc., which measures audlences brands and consumer behavior, to
1dent1fy how to target settlement class members. The Clalm administrator will cause pubhcat1on ‘

of at least 88 million intérnet impressions of an advertisement which, when clicked, will bring -

[ users to the Settlement Website. Impressions will be delivered via the Google Display Network,

which reaches over 90% of internet users across more than two million websites, and Facebook,

/
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which is the largest social media platform, reaching millions of consumers daily. No later than .

,February 2,2017, the Claim Administrator shall submit'a declaration to the-Court under penalty

of perjury attesting to the number of impressions delivered and the number of click-throughs to
the Settlement Website - . |

Al of these notices will link or point to the Settlement Website, which contains a detailed

. class notrce mcludmg the procedures for class members to exclude themselves from the
settlement or obJect as well as a copy of the Settlement Agreement and motion papers filed in

‘connection with the settlement. Safeway alone will pay the notice costs.

The parties have proposed Kurtzman Carson Consultants as Claim Administrator, a well-

known and experienced class action administrator, to send the notices and receive and process

claim’ forms

: Havrng consrdered all matters submrtted o it at the hearmg on the motion and otherwise,

including the complete record of this action, and good cause appearmg therefore the Court grants

\ prelrmmary approval and hereby finds and concludes as follows:

1. The capitalized terms used in this Order shall have the same meaning as defined

in the Settlement Agreement except as otherwise expressly provrded

2. The Court prelrmrnarrly approves the Settlement Agreement as within the range
of possible final approval, and as merrtrng submission to the Settlement Class for its .
conside_ration. The parties” Agreement was reached as a result of extensive arm’s length

negotiations between the parties and their counsel. Thisincluded five separate in-person

| mediations or settlement conferences with Judge Evelio Grillo of the Alameda Superior Court and

:‘ Judge William Cahill (retlred) of JAMS ADR, Inc. (“JAMS”) in San Francisco, Cahforma the

last of which took place on June 21, 2017. Addrtronally, before entering-into the Agreement,

‘ Defendant produced to Plamtrff’s Counsel thousands of pages of documents Plarntrff‘s counsel
[ also took eight depositions of Defendant S employees requested and recelved written drscovery

5 responses from Defendant and several third part1es and conducted expert discovery. Thus,

Plaintiff and her counsel had sufficient information to evaluate the strengths and weaknesses of

the case and to conduct informed séttlement: discussions.

. :
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B 3. For purposes of the settletnent ortly, the Court provisionally certiﬁes the '
Settlement Classes, which consists of (i) All Persons who, between May 23,' 2010.and December
16, 2016, porchased, at any Safeway retail store in the United States, except for purposes of
resale, any Safeway Select Extra Virgin Olive dil and (ii) All Persons who, between January 1,
2012 and‘July 31, 2015, purchased, except for purposes of resale, at any Safevtay retail store in
the United Stattes, any Safeway Select Pure Olive Oil or Safeway Select Extra Light in Flavor
Olive Oil. “Excluded Persons” from the Settlement Classes are (1) the Honorable Judges .
WihifredASm’ith; Wynne Carvill; Evelio Grillo; William Cahill (Ret.j; (2) any member of their
immediate fami'lies'; (3) any government entity; (4) Defendant; (5) any entity in which Defendant
has a controlling interest; (6) any of Defendant’s past or present subsidiaries, parents, affiliates,
and officers, directors, employees, legal representatives, heits, SUCCESSOTS, OF assigns; (7) counsel
for the Parties; and (8) einy' Persons or Businesses who timely exclude themselves from the

Settlement Class(es).

4. The Court preliminarily finds, solely for purposes of considering this settlement, |

that the requirements of Civil Procedure Code sectlon 382 and Civil Code section 1781 are
conditionally satisfied, including requirements that the. Settlement Class Members are too
nomerous to be joined in a single action; that common tssues of law and fact exist and
predominate; that the claims of the Class Rep‘resentative are typical of the claims of the
Settlement Class Members; that the Class Representative and Class Counsel can adeciuately
protect the interests of the Settlement Class Members and that a settlement class‘is superior to
alternative means of resolving the clalms and disputes at issue in thlS Litigation.

5. " The Court finds that KCC LLC has the requisite experience and expertise to
serve as claim administrator and appoints KCC LLC to that role. | o |

6. Notice is to be provided as described in Section V of the Settlement Agreement
and in the Declaration of Carla Peak. | The notice plan consists of four parts: (1) a settlement |
wetv)site;‘ (2) a black and white publication in the East Bay Times, published once per t)veek fo‘r‘
four‘ consecutive :weeks; (3) individual/direct notice at the point of sale to purchasers of Safeway

Select Olive Oil for sixty days; and (4) online notice ad published using the Google Display

[PROPOSER] ORDER GRANTING MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT
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Network and Facebook. No later than February 2,‘201‘8, the Claim Administrator shall submit a

‘declaration to‘the Court under penalty of perjury attesting to the number of impressions delivered

and the number of click-throughs to the Settlement Webs1te
7. The Claim Adm1n1strator also will receive and process ( Cla1m Forms. Defendant
alone will pay the notice and administration costs assoc1ated with the settlement.
8. The Court preli-rninarily finds that the proposed notice'p]an constitutes the best

notice practicable under the circumstances and constitutes due and sufficient notice to the

| Settlement Class of the pendency of the Litigation. In particular the Court preliminarily

approves as to form and content, the Claim Form and the Notices, substant1ally similar to the
forms attached as Exhibits A and B1 to B4 to the Settlement Agreement and as Exhibit 2 to the

Declaration of Carla Peak. The Claim Form and all of the notices are written in plain English, are

‘easy to comprehend and fully comply with the requirements of the Due Process Clause of the

Cahforma Const1tut10n and any other applicable law. The Parties shall have discretion to ]omtly
make non-material minor revisions to the Claim Form or Notices Respons1b1hty regardmg :

settlement administration, 1nclud1ng, but not limited to, notice and related procedures shall be

‘performed by the Claim Administrator, subject to the oversight of the Parties and this Court as

| described in the Settlement. Agreement. *

9. The Court conditionally designates the law firm of Gutride Safier LLP and
Tycko & Zavareei LLP as Class Counsel and Rohini Kumar as Class Representative for purposes |
of this settlement. The,Court prehmmanly finds that the Class Representatwe and Class Counsel
fairl)r and adequately represent and protect the interests of the absent Settlement Class Members.
The Court designates, and approves, Kurtzman Carson Consultants to serve as Claim
Administrator. |

10.  Since the Settlement Agreement is within the' range of reasonableness and
possible final approval', notice shall be provided to the Settlement Class pursuant to the |
Settlement Agreement, as fo_llows: |

a. On or before 30 days after entry of this order of Preliminary

. Approval, the Claim Administrator'shall establish’the Settlement Website, which shall contain

[RROPESER] ORDER GRANTING MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT




1 | the Long Form Notice in both downloadable PDF format and HTML format with a clickable
2 | table of contents; answers to frequently asked questions; a Contact Information page that -
3 ' 1ncludes thie address for the Claim Admimstrator and addresses and telephone riumbers for
4 Plarntrff‘s Counsel and Defendant’s Counsel the Settlement Agreement the s1gned order of
5 | Preliminary Approval, a downloadable and online version of the Claim Form; a downloadable
6 “and online version of the form by which Settlement Class Members may exclude themselves
7 | from the Settlement Class; and (when they become available) the motion for final approval and
' | 8 Plaint1fi’s applicatlon(s) for Attorneys Fees, Costs and an Incentwe Award. |
9 : b, ‘The Claim Adm1n1strator shall cause the Print Publicatron Notice to
10 | be published once per week for four successive weeks in the East Bay Times., beginning no later
11 thanl4 days after entry of this order of Preliminary Approval. |
12 c. Commencing on or before l4 days after entry of this order of
13 ‘ Prehmmary Approval Safeway shall prov1de Catalina Coupon Notice using Safeway s Catalina
14 | coupon system at-point of sale to all purchasers of Safeway Select Olive Oil, continuing for a
15 period of 60 days. | |
16 d.’ Commencing on or before 14 days after entry of this order_ of
17 | Preliminary Approval, the Claim Administrator shall provide additional online notice on.
18 | websites and/or social media plvatforms' chosen by the Claim Administrator and accessible to
19 desl<top and mobile users, so that overall notice of the Settlement (including the Online Notice, .
20 ‘Print Publication Notice and the Catalina Coupon Notice) is reasonahly calculated to apprise the
21 Settlement Class Members of the Settlement. ’ | .
22 11. A Final Approval Hearing shall be held before this Court at 10:00 a.m. on
23 [ March l6, 2018, Department 21 of the Superior Court for the State of California, County of
- 24 | Alameda, 1 221 Fallon Street; Oakland, CAV946_ 12, to address: (a) whether the proposed
25 settlement should be finally approved as fair, reasonable and adeduate,-and whether the Final
26 | Approval Order should be entered, and (b) whether Class Counsel’s .application for attorneys’
27 | fees, costs, and a payment to the Class Representative should be approved.
28 12 The Court approves, as to form and content the Claim Form and the Notrces

7
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substantially 51milar to the forms attached as Exhibits A and B1 to B4 to the Settlement
Agreement The cla1m form and all the notices are written in plain English and are easy to
comprehend The Parties shall have d1scretion to Jomtly make non- material minor revisions to the
claim form and Notlces before emallmg and publishing Respon51b1hty regarding settlement

administration, mcludlng, but not limited to, notice and related procedures, shall be performed by

the Claim Administrator, 'subject to the oversight of Plaintiff and this Court as described in the

Settlement Agreement

13.  The Court finds that the Parties plan for providing notice to the Settlement
Class is reasonably calculated to provide notice to the Settlement Class of the pendency of the
Litigation, certification of the Settlemeht'Class, the terms of the Settlement Agreement, and the
Final Approval hearing, and complies fully with the requirements of'the California and United
States Constitutions, Civil Code section 1781 Rule of Court 3. 769 and any other applicable law.
The Parties and the Claim Administrator shall comply with the notice plan as set forth in the )
Settlement Agreement. | \

14, Any member of the Settlement Class who desires to be excluded from the
Settlement Class and therefore not be bound by the terms of the Settlement Agreement, must
submit a request for exclusion to the Claim Admmistrator, pursuant to the mstructlons set forth in

the Long Form Notice. The request must be received by the Claim Admmrstrator (not

: postmarked) no later than February l6 2018. No one shall be permitted to exerc1se any exclus1on

rights on behalf of any other Person, whether as an agent or representative of another or

otherwrse, except upon proof of a legal power of attorney, conservatorship, trusteeship, or other

| legal authorization and no one may exclude other Persons within the Settlement Class as a group,.

class or in the aggregate.

15. No later than March 2,2018, the Claim Administrator shall prepare a l1st of the

" [ names of the Persons who, pursuant to the Class Notice,described herein, have excluded

themselves from the Settlement Class in a valid and timely manner, and Plaintiff’s Counsel shall
file that list with the Court. The Court retains jurisdiction to resolve any disputed exclusion

requests.

8
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" 16.  Any member of the Settlement Class who elects to be excluded shall not receive
any benefits of the settlement, shall not be bound by the terms of the Settlement Agreement, and

shall have no standing to object to the settlement or intervene in the Litigation. If the settelemnt is

_granted final approval, all Settlement Class Members who do not timely submit a valid request

for exclusion will be bound by the order of final approval and final judgment, and enjoined from
bringing or prosecuting any action relating to the released.claims.

17, Any Settlement Class Member who does not suomit a valid and timely request
for exclusion may submit an objection to the Settlement Agreement (“Ob‘j‘ecrion"’); The written
objection may be submitted by mail, express rnail, electronic transmission, or personal delivery,
but to be timely, it must be delivered to the Clarm Admi_nistrator (not just postmarked or sent)
prior’.February 16, 2018. Each objection must include: (i) the case name Kumar v. Safeway and
the case number RG 14726707, (iil) the name, address and telephone number of the objector; (iii)
the name, address, and telephone number of all counsel (if any) who represent the objector, -
including any former or current counsel who may be ent1t1ed to compensatlon for any reason if
the objection is successful and legal and factual support for the right to such compensation; (iv)
documents or testimony sufficient to establish membership in th_e Settlement Class; (v) a detailed
statement of any objection nsserted, including the grounds therefor; (vi) whether the objector is,
and any reasons for, requesting the opportunity to appear and be heard at the final approval
hearing; (vii) the identity of all counsel (if an}f) representing the objector who will appear at the
final approval hearing and, if applicable a list of all persons who will be called to testify inj

support of the objection; (viii) copies of any papers briefs, or other documents upon which the

objection is based; (ix) a detailed list of any other ObJeCUOHS submitted by the Settlement Class

| Member, or his/her counselv, to any class actions submitted in any state or federal court in the

United States in the previous five years (or affirmatively stating that no such prior objection has

|| been made); .and (x) the objector’s signature, in addition to the signature of the objector’s attorney

(if any). Failure to include documents or testimony sufficient to establish membership in the

Settlement Class shall be grounds for overruling and/or striking the objection on grounds that the

| objector lacks standing to make the objection. Failure to include any of the information or

9
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documentation set forth in this- paragraph also shall be grourids for overruling an objectron

| 18 Any Settlement Class Member shall have the right to appear and be heard at the

Flnal Approval hearing, erther personally or through an attorney retained at the Settlemen_t Class

Member’s own expense. However, if the Settlement Class Member wishes to object to the

Settlement at the Final Approval Hearing (either personally or through counsel)Jhe Settlement

élass Member must submit a wri‘tten ob'j.ec‘tion as set forth in"»the' prior paragraph of this'Order‘
19 lmmediately upon receipt of any objection, the Claim Administrator shall

forward to the Obj ect1on and all supportrng documentatron to counsel for the Parties. No later than

February 16, 2018, Plamtrff’s Counsel shall file all. such obJectrons and supporting documentat1on

with the Court. * 3
20. Plalntlff shall frle her motions for Final Approval and for any award of
attorneys’ fees, costs and a class representatrve payment no later than February 2, 20 18 and the

reply in support of that motion and responses to any objections and requests to intervene no later

than March 2 2018. Those motions and all supporting documentation shall srmultaneously be

posted to the Settlement Webs1te _

21.'A No later than March 2, 2018, the Claim Admlnistrator shall provide a-
declaration to the Court regardlng the number and dollar amount of claims recerved to date

22.' In the event that the proposed settlement is not final ly approved by the Court, or
in the event that the Settlement Agreement becomes null and void pursuant to its terms, this
Preliminary Approval Order and all orders entered i in connection herewith shall becorne null and

void, shall be of no further force and effect and shall not be used or referred to for any purposes |

whatsoever in thls Lrtrgatron or in any other case or controversy; in such event the Settlement

Agreement and all negotratlons and proceedings directly related thereto shall be deemed to be
without prejudice to the rights of any and all of the Parties, who shall be restored to their
respective positions as of the date and time im_mediately preceding the_execution of the
Settlement Agreement 4

23. Th1s Order shall not be construed as an admission or concession by Defendant

of the truth of any allegations made by the Plaintiff or of hablhty or fault of any kind.

0 .
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24 The Court may, for good cause, extend any of the deadhnes set forth in thlS
Order without further notlce to the Settlement Class Members. The Final Approval Hearing may,
from time to time and w1thout further notice to the Settlement Class Members, be continued by

Order of the Court,
IT IS SO ORDERED this 27 th day of ©CT, ,2017.

Moo d I AmaL

- "HON. WIIFRED(SMITH
I SUPERIOR COURT JUDGE

L
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