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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x  

PAUL LAMBRAKIS, individually, and on 
behalf of all others similarly-situated, 

Plaintiff, 

- against - 

PLAYTEX PRODUCTS, LLC, f/k/a PLAYTEX 
PRODUCTS, INC., EDGEWELL PERSONAL 
CARE COMPANY, and SUN 
PHARMACEUTICAL, LLC, 

Defendants. 

:
:
:
:
:
:
:
:
:
:
:
:
:

Civil Case No.: 

 

CLASS ACTION COMPLAINT 

 

JURY TRIAL DEMANDED 

 

 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x  

 
 Plaintiff PAUL LAMBRAKIS brings this action on behalf of himself and all others 

similarly situated who purchased Banana Boat Kids SPF 50 sunscreen against Defendants 

PLAYTEX PRODUCTS, LLC f/k/a PLAYTEX PRODUCTS, INC. (“Playtex”), EDGEWELL 
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PERSONAL CARE COMPANY (“Edgewell”), and SUN PHARMACEUTICAL, LLC, (“Sun 

Pharmaceutical”), (collectively, “Defendants”) and alleges as follows:    

NATURE OF THE ACTION 

1. Consumers, like Plaintiff and the putative class, buy sunscreen to prevent 

sunburns and other harmful health effects caused by exposure to UV radiation. Sunscreen 

prevents burning and decreases skin’s exposure to UV radiation by absorbing UV radiation on 

the skin or by reflecting or scattering part or all of the UV radiation away from the skin.  

2.  Sun Protection Factor (“SPF”) informs the consumer of the level of sunburn 

protection provided by the sunscreen. A sunscreen with a higher SPF, such as SPF 50, would 

filter out more UV radiation and provide more protection as compared to a sunscreen with a 

lower SPF.  

3. Plaintiff is one of hundreds of thousands of consumers who has purchased Banana 

Boat Kids SPF 50 products based upon the advertised SPF number. Consumers, like Plaintiff, 

reasonably expect that a bottle labeled “SPF 50” will contain “SPF 50,” and not a significantly 

lower amount of protection. 

4. Plaintiff brings this putative class action seeking damages sustained as a direct 

and proximate result of Defendants’ violations of New York General Business Law (“GBL) §§ 

349 and 350, breach of warranty, fraudulent concealment and/or inducement, negligent 

misrepresentation and unjust enrichment in connection with Defendants’ marketing and sales of 

Banana Boat Kids SPF 50 sunscreen products. Plaintiff and putative Class members have been, 

and continue to be, injured by Defendants’ pattern and practice of placing into the stream of 

commerce sunscreen products containing a false SPF number, and largely inflated UV protection 

numbers, which Defendants manufacture, distribute and sell.  
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5. Defendants distribute, market, produce, manufacture and sell sunscreen products 

under the brand name “Banana Boat.”  

6. Banana Boat prides itself as being one of the nation’s largest providers of sun care 

products, stating "[n]othing is more important to us than the well-being of the people who use 

our products. Consumers can rest assured that Banana Boat products provide safe and effective 

broad spectrum UVA and UVB protection when used as directed on the product label, and with 

other sun protection measures as necessary.”1 

7. Defendants have known, or should have known, for years that Banana Boat Kids 

SPF 50 products contain less UV protection than Defendants advertise, causing Plaintiff and 

Class members to rely on a product which contains a false and significantly inflated SPF number.  

8. Defendants’ statements are false and misleading to a reasonable consumer 

because Banana Boat Kids SPF 50 sunscreen products do not contain the advertised level of SPF. 

The statements are likely to deceive the public. 

9. With notice and knowledge of its material misrepresentations or omissions, 

Defendants have not offered to compensate its customers to remedy their damages.  

10. Had Plaintiff and members of the putative Class known that Banana Boat Kids 

SPF 50 products contains less UV protection than Defendants otherwise advertise, Plaintiff and 

members of the putative Class would not have purchased the sunscreen and relied upon it to keep 

them protected from UV radiation.  

11. As a direct and proximate result of Defendants’ deceptive acts and practices in 

connection with its Banana Boat SPF 50 sunscreen, Plaintiff and members of the putative Class 

have sustained economic injury by paying for a falsely advertised product and being deprived of 

                                                            
1 http://www.redbookmag.com/life/news/a44582/preventing-sunburn-child-sunscreen/ (last accessed on June 21, 
2016). 
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the full intended use of their purchased sunscreen. 

12. Plaintiff seeks damages and equitable remedies under statutory and common law 

claims for himself and members of the putative Class, of which Plaintiff is a member. Identified 

definitively below, the putative Class includes consumers who have purchased Banana Boat Kids 

SPF 50 sunscreen in both cream and mist spray variations.   

JURISDICTION & VENUE 

13. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. 

§1332 because: (i) there are 100 or more class members, (ii) there is an aggregate amount in 

controversy exceeding $5,000,000, exclusive of interest and costs, to a reasonable probability; 

and (iii) there is minimal diversity because at least one of Plaintiff is a citizen of a state different 

from at least one Defendant.   

14. This Court has supplemental jurisdiction over Plaintiff’s state law claims pursuant 

to 28 U.S.C. § 1367 because the state law claims are so closely related to the federal claims that 

they form part of the same case or controversy. 

15. Venue is proper in this District pursuant to 28 U.S.C. §1391 inasmuch as (i) many 

of the acts and transactions giving rise to this action occurred in this District; (ii) Defendants are 

authorized to conduct business in this District and have intentionally availed themselves of the 

laws and markets within this District through the marketing, distribution and sale of its products 

in this District and (iii) Defendants currently do substantial business in this District.   

PARTIES 

16. Plaintiff Paul Lambrakis is a citizen of the State of New York and a resident of 

Kings County. Over the years, and specifically in April and May of 2016, Plaintiff has purchased 

Banana Boat Kids SPF 50 sunscreen for his daughter. Plaintiff reviewed the product label and 

made the purchase based upon the representation that the sunscreen contained SPF 50. 
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17. Defendant Edgewell is a foreign business corporation with its headquarters and 

principal place of business located in Shelton, Connecticut. Edgewell is licensed to and does 

conduct business throughout the United States, including the State of New York. Edgewell 

manufactures and markets personal care products, including Banana Boat sunscreen, to 

consumers in New York and across the United States. 

18. Defendant Playtex is a Delaware foreign limited liability company with its 

headquarters and principal place of business located in Shelton, Connecticut. Playtex is licensed 

to and does conduct business throughout the United States including the State of New York. 

Playtex markets Banana Boat sunscreen as one of its brands. Playtex is a subsidiary of Edgewell. 

19. Defendant Sun Pharmaceuticals is a Delaware foreign limited liability company 

with its headquarters and principal place of business located in Dover, Delaware. Sun 

Pharmaceuticals is licensed to and does conduct business throughout the United States, including 

the State of New York. Sun Pharmaceuticals is a subsidiary of Edgewell.  

 
STATEMENT OF FACTS 

 
A. Banana Boat Kids SPF 50 Product Line 

 
20. Banana Boat Kids SPF 50 products are produced, manufactured, sold and 

distributed by Defendants. 

25. Banana Boat’s website, which Edgewell maintains, sets forth that Banana Boat 

Kids SPF 50 sunscreen, is “[a]vailable as a 8oz. and 2oz. lotion tube and a 12oz. Family Size 

lotion pump bottle,” and provides, “[b]road-spectrum UVA and UVB protection.”2 

26. Banana Boat Kids SPF 50 products are available online and in hundreds of retail 

stores, including but not limited to Walgreens, Overstock.com, Jet.com, Toys R Us, Walmart, 

                                                            
2 http://www.bananaboat.com/products/spf50-tear-free-sunscreen (last accessed on June 20, 2016).  

Case 1:16-cv-03371   Document 1   Filed 06/22/16   Page 5 of 21 PageID #: 5



 

6 
 

eBay, and Target. 

B. Plaintiff Purchases the Banana Boat Kids SPF 50 Product  

27. In April 2016 and in May 2016, Plaintiff purchased a tube of Banana Boat SPF 50 

Kids sunscreen. Upon information and belief, Plaintiff made the purchase at a Walgreens near 

his home.  

28. Plaintiff purchased the following product:  

 

         
            Fig.1 Back of Tube            Fig. 2 Front of Tube                 Fig. 3 Back of Tube Detail  
 

29. The front of the tube indicated that the product contained UVA/UVB Protection 

as a sunscreen lotion with “Broad Spectrum SPF 50.”  See Fig. 2 above.  

30. The back of the packaging stated, “Banana Boat Sunscreen for Kids SPF 50 is an 

ultra-gentle formula that is non-stinging to eyes and is clinically tested to be mild on kids’ skin.” 

See Fig. 3 above.  

31. In deciding whether to purchase the product, Plaintiff reviewed the label and 
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made a decision to purchase a product that he reasonably believed contained SPF 50. Had 

Plaintiff known that the product purchase did not contain the advertised SPF level, he would not 

have purchased the sunscreen. 

32. Plaintiff suffered injury by his purchase of the Banana Boat SPF 50 Kids 

sunscreen in that he was deceived into purchasing a sunscreen product based on Defendants’ 

representations that the product provided superior UVB protection compared to less expensive, 

lower SPF value products.  

33. Plaintiff has previously purchased Banana Boat Kids SPF 50 in the spray bottle 

form. 

34. Defendants have profited significantly from their false and misleading 

advertisements as they have sold over $25 million dollars’ worth of product. 

C. Independent Investigation of Banana Boat Kids SPF 50 Reveals Sunscreen Contains    
SPF Level of 12.69 
 
35. In June of 2016, Plaintiff sent a sample of the Banana Boat product he purchased 

in May of 2016 to CRL Suncare LLC (“CRL”), a laboratory located in Winston Salem, North 

Carolina. Plaintiff sought to have the level of UV protection in the Banana Boat Kids SPF 50 

sunscreen that he purchased independently tested.  

36. CRL’s investigation had four parts: (1) to measure the estimated SPF; (2) to 

evaluate photostability; (3) to measure the UVA protection factor ; and (4) to measure the critical 

wavelength of the product.  

37. The investigation concluded that Banana Boat Kids SPF 50 sunscreen, clearly 

labeled as containing SPF 50, shockingly contained only an SPF of 12.69 and a measured UVA 

protection factor of 4.88.  
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                                Fig. 4 Conclusion of CRL Investigation 

38. Researchers at Consumer Reports have independently evaluated the SPF value in 

many sunscreens and found that 48% of the products tested have fallen short of their SPF label.3  

39. In May of 2016, Consumer Reports research revealed that among “the most 

problematic products were Banana Boat Kids Tear-Free, Sting-Free Lotion…which [was] 

labeled as SPF 50 but [was] found to have only SPF 8.”4  

 

                                                            
3 http://www.cnn.com/2016/05/18/health/sunscreen-false-spf-claims-on-labels/ (last accessed June 20, 2016) 
4 Id.  
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40. Upon information and belief, Defendants have been notified of the false 

advertisement but have not remedied the problem. In fact, Defendant Edgewell reiterated its 

position that its products, “met our rigorous specifications that adhere to FDA-mandated testing 

requirements.” 5 

41. At no time did Defendants advise either Plaintiff or putative Class members that 

its sunscreen contained less UV protection than Defendants otherwise advertised, causing 

Plaintiff and Class members to rely the effectiveness of the product based upon a false and 

inflated SPF.  

42. Plaintiff and Class members purchased the sunscreen with no reason to suspect or 

know that the sunscreen contained less UV protection than Defendants otherwise advertised.  

43. As the direct and proximate result of Defendants’ false and misleading statements 

and omissions, Plaintiff and Class members have suffered economic injury by being deprived of 

the full intended use of the purchased product. 

44. By marketing, selling and distributing Banana Boat Kids SPF 50 products to 

purchasers in New York and throughout the United States, Defendants made actionable 

statements that the sunscreen contained the advertised UV protection and at all times failed to 

disclose that Banana Boat Kids SPF 50 did not in fact contain SPF 50.     

45. Defendants engaged in the above-described actionable statements, omissions and 

concealments with knowledge that the representations were false and/or misleading, and with the 

intent that consumers rely upon such concealment, suppression and omissions.   

                                                            
5 Id. 
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46. Alternatively, Defendants were reckless in not knowing that these representations 

were false and misleading at the time they were made. Defendants possessed specialized 

knowledge regarding the data and information concerning the chemical formula of the sunscreen 

which the Plaintiff and Class members could not and did not review. 

CLASS ALLEGATIONS 

25. Plaintiff repeats and realleges each allegation above as if set forth herein in full. 

26. Plaintiff brings this action on his own behalf, and on behalf of the following  

class pursuant to Fed. R. Civ. P. 23(a), 23(b) (2), and/or 23(b) (3): 

National: All persons who purchased Banana Boat Kids SPF 50 sunscreen, 
whether online and/or from stores located in every jurisdiction in this nation from 
2010 to the present. 
 
New York: All persons in New York who purchased Banana Boat Kids SPF 50 
sunscreen, whether online and/or from stores located throughout the state of New 
York from 2010 to the present.     
 

27. The National and New York Classes are referred to herein as “the Class.” 

28. Excluded from the Class are Defendants, their affiliates, employees, officers and 

directors, persons or entities that purchased the sunscreen for purposes of resale, and the Judge(s) 

assigned to this case. 

29. Plaintiff reserves the right to amend or modify the Class definitions in connection 

with a motion for class certification or as warranted by discovery.  

30. This action has been brought and may properly be maintained on behalf of the 

Class proposed herein under the criteria set forth in Federal Rule of Civil Procedure 23. 

31.  Plaintiff does not know the exact size of the proposed Class; however, Plaintiff 

believes that the Class encompasses hundreds of thousands of individuals who are dispersed 

throughout the State of New York and the United States. Therefore, the proposed Class is so 

Case 1:16-cv-03371   Document 1   Filed 06/22/16   Page 10 of 21 PageID #: 10



 

11 
 

numerous that joinder of all members is impracticable.  

32. The identity and address of each class member can be readily ascertained through 

mass advertisement. Class members may be notified of the pendency of this action by mail 

and/or electronic mail and/or other electronic and social media means, by posting notice at stores 

where the subject product is sold, and by notifying past purchasers to identify themselves in 

order to participate by way of affidavit or otherwise, supplemented (if deemed necessary or 

appropriate by the Court) by published notice. 

33. There are questions of law and fact that are common to the Class, and 

predominate over any questions affecting only individual members of the Class. The damages 

sustained by Plaintiff and the other members of the Class flow from the common nucleus of 

operative facts surrounding Defendants’ misconduct. The common questions include, but are not 

limited to the following:  

a. whether Banana Boat Kids SPF 50 sunscreen products contains less UV protection 
than otherwise advertised;  

b. whether Defendants marketed, advertised and/or sold Banana Boat Kids SPF 50 
sunscreen using false, misleading and/or deceptive statements or representations;  

c. whether Defendants’ conduct constituted a breach of applicable warranties; 

d. whether Defendants unjustly enriched themselves by misleading customers who 
thought they were purchasing a sunscreen with higher protection; 

e. whether Defendants committed statutory and common law fraud;  

f. whether Defendants committed statutory and common law negligence; 

g. whether Defendants’ conduct violated the New York Business Law § 349;   

h. whether Defendants’ conduct violated the New York Business Law § 350; 

i. whether Defendants misrepresented material facts in connection with the sale of 
Banana Boats Kids SPF 50 sunscreen products;  

j. whether, as a result of Defendants’ omissions and/or misrepresentations of material 
facts, Plaintiff and members of the Class have suffered an ascertainable loss of 
monies and/or property and/or value;  
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k. whether Plaintiff and Class members are entitled to monetary damages and/or other 
remedies and, if so, the nature of any such relief; and  

l. Whether Plaintiff and Class members suffered physical harm in the form of sun 
damage and sun burns from the lack of sunscreen protection with a higher SPF.  

34. Plaintiff’s claims are typical of the claims of the Class since each Class member 

was subject the same deceptive business practices and course of conduct. Furthermore, Plaintiff 

and all members of the Class sustained monetary damages including, but not limited to, 

ascertainable loss arising out of Defendant’s wrongful conduct. Plaintiff is advancing the same 

claims and legal theories on behalf of himself and all absent Class members.  

35. Plaintiff will fairly and adequately represent the interests of the Class. Plaintiff is 

committed to the vigorous prosecution of the Class’ claims and has retained attorneys who are 

qualified to pursue this litigation and are experienced in class action litigation.  

36. A class action is superior to other methods for the fair and efficient adjudication 

of this controversy. While substantial, the damages suffered by each individual Class member do 

not justify the burden and expense of individual prosecution of the complex and extensive 

litigation necessitated by Defendants’ conduct. Further, it would be virtually impossible for the 

members of the Class to individually and effectively redress the wrongs done to them. A class 

action regarding the issues in this case does not create any problems of manageability. The class 

action device presents far fewer management difficulties than alternative methods of 

adjudication, and provides the benefit of single adjudication, economy of scale, and 

comprehensive supervision by a single court.  

37. The Class may also be certified because:  

a. the prosecution of separate actions by the individual members of the Class would 
create a risk of inconsistent or varying adjudication with respect to individual Class 
members which would establish incompatible standards of conduct for Defendants;  

b. the prosecution of separate actions by individual Class members would create a risk 
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of adjudications with respect to them which would, as a practical matter, be 
dispositive of the interests of the other Class members not parties to the 
adjudications, or substantially impair or impede the ability to protect their interests; 
and  

c. Defendants have acted or refused to act on grounds generally applicable to the 
Class, thereby making appropriate final and injunctive relief with respect to the 
members of the Class as a whole.   

38. Separate and distinct from the damages caused by Defendants’ unlawful conduct, 

final injunctive and declaratory class-wide relief is also appropriate because Defendants have 

acted or refused to act on grounds generally applicable to the class. 

COUNT I 
BREACH OF WARRANTY 

 
39. Plaintiff repeats and realleges all preceding paragraphs as if fully set forth herein 

40. Defendants sold Banana Boat Kids SPF 50 products in its regular course of 

business. Plaintiff and Class members purchased the sunscreen.  

41. The sunscreen is a “consumer product” within the meaning of the Magnuson-

Moss Warranty Act, 15 U.S.C. § 2301(1), and New York, respectively.  

42. Plaintiff and Class members are “consumers” and “buyers” within the meaning of 

the Magnuson-Moss Act, 15 U.S.C. § 2301(3) and New York law, respectively.   

43. Defendants are a “supplier” and “warrantor” within the meaning of the 

Magnuson-Moss Warranty Act, 15 U.S.C. § 2301(4) – (5).  

44. Defendants are also a “manufacturer” and “seller” within the meaning of New 

York law, respectively.  

45. Defendants made promises and representations in an express warranty provided to 

all consumers, which became the basis of the bargain between Plaintiff, Class members, and 

Defendant.   

46. Defendants’ written affirmations of fact, promises and/or descriptions as alleged 
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are each a “written warranty.” The affirmations of fact, promises and/or descriptions constitute a 

“written warranty” within the meaning of the Magnuson-Moss Act, 15 U.S.C. §2301(6) and New 

York law.    

47. By placing such products into the stream of commerce, by operation of law 

including both New York law and the Magnuson-Moss Warranty Act, 15 U.S.C. §§ 2301 et. 

seq., Defendants also impliedly warranted to Plaintiff and Class members that Banana Boat Kids 

SPF 50 products were of merchantable quality (i.e., a product of a high enough quality to make it 

fit for sale, usable for the purpose it was made, or of average worth in the marketplace,), would 

pass without objection in the trade or business, and were free from material defects, and 

reasonably fit for the use for which they were intended.  

48. Defendants breached all applicable warranties because Banana Boat Kids SPF 50 

sunscreen products contain less UV protection than Defendants otherwise advertise, causing 

Plaintiff and Class members to rely on the sunscreen based upon a knowingly false and inflated 

SPF. This defect substantially impairs the use and value of the sunscreen. 

49. The latent defect at issue existed when the sunscreen left Defendants’ possession 

or control and was sold to Plaintiff and the Class members. The defect was undiscoverable to 

Plaintiff and the Class members at the time of purchase of the sunscreen.  

50. All conditions precedent to seeking liability under this claim for breach of express 

and implied warranty have been performed by or on behalf of Plaintiff and others in terms of 

paying for the goods at issue. Defendants have been aware or should have been aware of the 

defect in the sunscreen and breach of the warranties, and have had an opportunity for years to 

cure the defect for Plaintiff and all Class members, but have failed to do so.  

51. Defendants breached their express and implied warranties, as Banana Boat SPF 
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50 sunscreen did not contain the properties Defendants represented.    

52. Defendants’ breaches of warranty have caused Plaintiff and Class members to 

suffer monetary loss by overpaying for products, and entering into transactions they would not 

have entered into for the consideration paid. As a direct and proximate result of Defendants’ 

breaches of warranty, Plaintiff and Class members have suffered damages and continue to suffer 

damages, including economic damages in terms of the cost of the sunscreen.  

53. As a result of the breach of these warranties, Plaintiff and Class members are 

entitled to legal and equitable relief including damages, costs, attorneys’ fees, rescission, and/or 

other relief as deemed appropriate, for an amount to compensate them for not receiving the 

benefit of their bargain. 

COUNT II 
VIOLATIONS OF NEW YORK GENERAL BUSINESS LAW § 349 

 
54. Plaintiff repeats and realleges all preceding paragraphs as if fully set forth herein. 

55. New York General Business Law § 349 prohibits deceptive acts or practices in the 

conduct of any business, trade, or commerce. 

56. In its sale of goods throughout the State of New York, Defendants conduct 

business and trade within the meaning and intendment of New York General Business Law § 

349. 

57. Plaintiff and members of the Class are consumers who purchased products from 

Defendants for their personal use. 

58. Defendants have engaged in deceptive and misleading practices, which include, 

without limitation, selling Banana Boat Kids SPF 50 sunscreen with less UV protection than 

Defendant otherwise advertises, causing Plaintiff and Class members to overpay for the 

sunscreen based upon a false, inflated SPF. 
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59. By reason of this conduct, Defendants have engaged and continue to engage in 

deceptive conduct in violation of the New York General Business Law.  

60. Defendants’ actions are the direct, foreseeable, and proximate cause of the 

damages that Plaintiff and members of the Class have sustained from having paid for and 

consumed Defendants’ products.  

61. As a result of Defendants’ violations, Plaintiff and others similarly situated have 

suffered damages and are entitled to recover those damages as well as reasonable attorney’s fees 

from Defendants.  

COUNT III 
VIOLATIONS OF NEW YORK GENERAL BUSINESS LAW § 350 

 
62. Plaintiff repeats and realleges all preceding paragraphs as if fully set forth herein. 

63. New York General Business Law § 350 prohibits false advertising in the conduct 

of any business, trade, or commerce.  

64. Pursuant to the statute, false advertising is defined as “advertising, including 

labeling, of a commodity… if such advertising is misleading in a material respect.”  

65. Defendants were and are misleading in a material aspect due to the false labeling 

and statements regarding its products, and have therefore directly violated New York General 

Business Law § 350, causing damage to Plaintiff and similarly situated consumers.  

66. As a result of Defendants’ violations, Plaintiff and the putative Class have 

suffered damages due to the violation and are therefore entitled to recover damages and 

reasonable attorney’s fees from Defendants.   

COUNT IV 
FRAUDULENT CONCEALMENT / FRAUDULENT INDUCEMENT 

 
67. Plaintiff repeats and realleges all preceding paragraphs as if fully set forth herein. 
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68. Defendants have a continued duty to warn consumers to whom it markets Banana 

Boat Kids SPF 50 sunscreen that the sunscreen contain less UV protection than Defendants 

otherwise advertise. 

69. That Banana Boat Kids SPF 50 sunscreen contains less UV protection than 

Defendants otherwise advertises is material information that Defendants have a duty to disclose 

to those purchasing Banana Boat Kids SPF 50 sunscreen who, unlike Defendants, do not have 

access to such information. 

70. Defendants, with the intent that Plaintiff and members of the putative Classes rely 

thereupon, have and continue to sell Banana Boat Kids SPF 50 sunscreen with false information.   

71. Defendants, with the intent that Plaintiff and members of the putative Classes rely 

thereupon, continue to sell Banana Boat Kids SPF 50 sunscreen containing less UV protection 

than Defendants otherwise advertises, causing Plaintiff and Class members to overpay for the 

sunscreen based upon a false SPF label. 

72. Based upon Defendants’ concealment of these material facts, Defendants induced 

consumers, including Plaintiff and members of the putative Class, to rely upon Defendants’ 

omission and misrepresentation, and to purchase Banana Boat Kids SPF 50 sunscreen. 

73. Plaintiff and members of the putative Classes have sustained economic and 

physical injury as a direct and proximate result of Defendants’ omissions and misrepresentations.  

COUNT V 
NEGLIGENT MISREPRESENTATION 

74. Plaintiff repeats and realleges all preceding paragraphs as if fully set forth herein. 

75. Defendants had and continue to have a duty to warn consumers to whom it sells 

Banana Boat Kids SPF 50 sunscreen that the sunscreen contains less UV protection than 

Defendants otherwise advertise, causing Plaintiff and Class members to overpay for the 
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sunscreen based upon a false label. 

76. That Banana Boat Kids SPF 50 sunscreen contains less UV protection than 

Defendants otherwise advertise is material information that Defendants have a duty to disclose to 

those purchasing sunscreen who, unlike Defendants, do not have access to such information. 

77. At the time Defendants made its representations that Banana Boat Kids SPF 50 

sunscreen contained false information, Defendants knew or should have known that these 

representations were false or that Defendants made them without knowledge of their truth or 

veracity. 

78. Having negligently misrepresented and/or negligently omitted these material 

facts, Defendants have and continue to sell Banana Boat Kids SPF 50 sunscreen as containing 

false information.   

79. Having negligently misrepresented and/or negligently omitted these material 

facts, Defendants have and continue to sell Banana Boat Kids SPF 50 sunscreen containing less 

UV protection than Defendants otherwise advertise, causing Plaintiff and Class members to 

overpay for the sunscreen based upon false information. 

80. Based upon Defendants’ negligent misrepresentation or concealment of these 

material facts, Defendants induced consumers, including Plaintiff and members of the putative 

Classes, to rely upon Defendants’ omission and misrepresentation, and to purchase and/or 

consume Banana Boat Kids SPF 50 sunscreen products. 

81. Plaintiff and members of the putative Class have sustained economic injury as a 

direct and proximate result of Defendants’ omissions and misrepresentations. 

COUNT VI 
UNJUST ENRICHMENT 

 
82. Plaintiff repeats and realleges all preceding paragraphs as if fully set forth herein. 
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83. As Plaintiff and the Class show just grounds for recovering money to pay for 

benefit that Defendants received from them, they have a right to restitution at law through an 

action derived from the common-law writ of assumpsit by implying a contract at law, or a quasi-

contract as an alternative to a claim for breach of contract.    

84. Plaintiff and members of the Class conferred a benefit upon Defendants by 

purchasing Banana Boat Kids SPF 50 products from Defendants. Defendants had knowledge that 

this benefit was conferred upon them.  

85. Defendants, having received such benefit, are required to make restitution as the 

circumstances here are such that, as between the two, it is unjust for Defendants to retain such 

monies based on the unlawful conduct described above. Such money or property belongs in good 

conscience to Plaintiff and the Class members and can be traced to funds or property in 

Defendants’ possession. Plaintiff and Class members have unjustly enriched Defendants through 

payments and the resulting profit enjoyed by Defendants as a direct result of such payments. 

Plaintiff’s and Class members’ detriment and Defendants’ enrichment were related to and flowed 

from the conduct challenged in this Complaint.  

86. An entity that has been unjustly enriched at the expense of another is required to 

make restitution to the other. Under common law principles recognized in claims of common 

counts, assumpsit, and quasi-contract, as well as principles of unjust enrichment, under the 

circumstances alleged herein it would be inequitable for Defendants to retain such benefit 

without paying restitution or damages therefor. Defendants should not be permitted to retain the 

benefit conferred via payments to be received from and/or paid by Plaintiff and Class members 

as a result of such transactions, and other remedies and claims may not permit them to obtain 

such relief, leaving them without an adequate remedy at law.  
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REQUEST FOR RELIEF 

 WHEREFORE, Plaintiff respectfully requests relief against Defendant as set forth below: 

 
a. An award of damages, including actual, general, special, incidental, statutory, 

punitive, treble and consequential, in an amount to be determined at trial;  
 

b. Notice to the Class of this action; 
 

c. An injunction against Defendants prohibiting Defendants from continued 
unlawful practices, policies and patterns set forth herein;  
 

d. Appoint Plaintiff as the representative of the Class and his Counsel as Class 
counsel; 

 
e. Pre-judgment and post-judgment interest as provided by law; 

 
f. Reasonable attorneys’ fees and costs; and  

 
g. Such other and further relief that this Court deems appropriate.  

 
JURY TRIAL DEMANDED 

 
Plaintiff demands a trial by jury on all issues so triable.  

 
Dated: New York, New York 

June 22, 2016 
Respectfully Submitted, 
 
NAPOLI SHKOLNIK PLLC 
 
/s/ Hunter Shkolnik   
Hunter Shkolnik, Esq. 
Paul B. Maslo, Esq. 
Salvatore C. Badala, Esq.  
360 Lexington Avenue, 11th Fl.  
New York, New York 10017 
(212) 397-1000 
hunter@napolilaw.com 
pmaslo@napolilaw.com 
sbadala@nap[olilaw.com 
 
-and- 
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IMBESI LAW P.C. 
 
/s/ Brittany Weiner   
Brittany Weiner, Esq.  
Seth Asher Nadler Esq.  
450 Seventh Avenue, Suite 1408 
New York, New York 10123 
(646) 380-9555 
brittany@lawicm.com 
snadler@lawicb.com  
  
 

 

 

 

Case 1:16-cv-03371   Document 1   Filed 06/22/16   Page 21 of 21 PageID #: 21



JS 44   (Rev. 11/15)                                     CIVIL COVER SHEET
The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law,  except as
provided by local rules of court.  This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the
purpose of initiating the civil docket sheet. (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

I. (a) PLAINTIFFS DEFENDANTS

(b)   County of Residence of First Listed Plaintiff County of Residence of First Listed Defendant
(EXCEPT IN U.S. PLAINTIFF CASES) (IN U.S. PLAINTIFF CASES ONLY)

NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF 
THE TRACT OF LAND INVOLVED.

(c)   Attorneys (Firm Name, Address, and Telephone Number)  Attorneys (If Known)

II.  BASIS OF JURISDICTION (Place an “X” in One Box Only) III.  CITIZENSHIP OF PRINCIPAL PARTIES (Place an “X” in One Box for Plaintiff
(For Diversity Cases Only)                                                     and One Box for Defendant) 

1   U.S. Government 3  Federal Question                                                    PTF    DEF                                                       PTF    DEF
Plaintiff (U.S. Government Not a Party) Citizen of This State 1  1 Incorporated or Principal Place 4 4

    of Business In This State

2   U.S. Government 4  Diversity Citizen of Another State 2  2 Incorporated and Principal Place 5 5
Defendant (Indicate Citizenship of Parties in Item III) of Business In Another State

Citizen or Subject of a 3  3 Foreign Nation 6 6
    Foreign Country

IV.  NATURE OF SUIT (Place an “X” in One Box Only)
CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES

110 Insurance  PERSONAL INJURY PERSONAL INJURY 625 Drug Related Seizure 422 Appeal 28 USC 158 375 False Claims Act
120 Marine 310 Airplane 365 Personal Injury  -   of Property 21 USC 881 423 Withdrawal 376 Qui Tam (31 USC 
130 Miller Act 315 Airplane Product   Product Liability 690 Other   28 USC 157   3729(a))
140 Negotiable Instrument   Liability 367 Health Care/ 400 State Reapportionment
150 Recovery of Overpayment 320 Assault, Libel &  Pharmaceutical PROPERTY RIGHTS 410 Antitrust

 & Enforcement of Judgment   Slander  Personal Injury 820 Copyrights 430 Banks and Banking
151 Medicare Act 330 Federal Employers’  Product Liability 830 Patent 450 Commerce
152 Recovery of Defaulted   Liability 368 Asbestos Personal 840 Trademark 460 Deportation

 Student Loans 340 Marine   Injury Product 470 Racketeer Influenced and
 (Excludes Veterans) 345 Marine Product   Liability LABOR SOCIAL SECURITY  Corrupt Organizations

153 Recovery of Overpayment   Liability  PERSONAL PROPERTY 710 Fair Labor Standards 861 HIA (1395ff) 480 Consumer Credit
 of Veteran’s Benefits 350 Motor Vehicle 370 Other Fraud   Act 862 Black Lung (923) 490 Cable/Sat TV

160 Stockholders’ Suits 355 Motor Vehicle 371 Truth in Lending 720 Labor/Management 863 DIWC/DIWW (405(g)) 850 Securities/Commodities/
190 Other Contract  Product Liability 380 Other Personal   Relations 864 SSID Title XVI   Exchange
195 Contract Product Liability 360 Other Personal  Property Damage 740 Railway Labor Act 865 RSI (405(g)) 890 Other Statutory Actions
196 Franchise  Injury 385 Property Damage 751 Family and Medical 891 Agricultural Acts

362 Personal Injury -  Product Liability   Leave Act 893 Environmental Matters
 Medical Malpractice 790 Other Labor Litigation 895 Freedom of Information

 REAL PROPERTY    CIVIL RIGHTS   PRISONER PETITIONS 791 Employee Retirement FEDERAL TAX SUITS   Act
210 Land Condemnation 440 Other Civil Rights Habeas Corpus:  Income Security Act 870 Taxes (U.S. Plaintiff 896 Arbitration
220 Foreclosure 441 Voting 463 Alien Detainee   or Defendant) 899 Administrative Procedure
230 Rent Lease & Ejectment 442 Employment 510 Motions to Vacate 871 IRS—Third Party  Act/Review or Appeal of
240 Torts to Land 443 Housing/  Sentence   26 USC 7609  Agency Decision
245 Tort Product Liability  Accommodations 530 General 950 Constitutionality of
290 All Other Real Property 445 Amer. w/Disabilities - 535 Death Penalty IMMIGRATION  State Statutes

 Employment Other: 462 Naturalization Application
446 Amer. w/Disabilities - 540 Mandamus & Other 465 Other Immigration

 Other 550 Civil Rights        Actions
448 Education 555 Prison Condition

560 Civil Detainee -
 Conditions of 
 Confinement

V.  ORIGIN (Place an “X” in One Box Only)
1 Original

Proceeding
2 Removed from

State Court
 3 Remanded from

Appellate Court
4 Reinstated or

Reopened
 5 Transferred from

Another District
(specify)

 6 Multidistrict
Litigation

VI.  CAUSE OF ACTION
Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):

Brief description of cause:

VII.  REQUESTED IN
         COMPLAINT:

CHECK IF THIS IS A CLASS ACTION
UNDER RULE 23, F.R.Cv.P.

DEMAND $ CHECK YES only if demanded in complaint:
JURY DEMAND: Yes No

VIII.  RELATED CASE(S)
          IF ANY (See instructions):

JUDGE DOCKET NUMBER
DATE SIGNATURE OF ATTORNEY OF RECORD

FOR OFFICE USE ONLY

RECEIPT # AMOUNT APPLYING IFP JUDGE MAG. JUDGE

Paul Lambrakis, individually, and on behalf of all others
similarily-situated.

Playtex Products, LLC, f/k/a Playtex Products, Inc., Edgewell Personal
Care Company, and Sun Pharmaceutical, LLC.

Kings

Napoli Shkolnik PLLC, 360 Lexington Ave, 11th Fl., NY NY 10017
(212)-397-1000 -and- Imbesi Law P.C., 450 Seventh Ave, Ste. 1408, NY
NY 10123 (646)-380-9555

28 U.S.C. 1332; 28 U.S.C. 1367; 28 U.S.C. 1391

Class Action, Breach of Contract, Fraud, Violations of NY General Business Laws

Case 1:16-cv-03371   Document 1-1   Filed 06/22/16   Page 1 of 2 PageID #: 22

HMay
Typewritten Text

HMay
Typewritten Text
16-cv-3371



Hunter Shkolnik Plaintiffs

No

No

Yes

No

/s/ Hunter Shkolnik

Case 1:16-cv-03371   Document 1-1   Filed 06/22/16   Page 2 of 2 PageID #: 23



AO 440 (Rev. 06/12)  Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk

Eastern District of New York

PAUL LAMBRAKIS, individually, and on behalf of all
others similarly-situated

PLAYTEX PRODUCTS, LLC, f/k/a PLAYTEX
PRODUCTS, INC., EDGEWELL PERSONAL CARE
COMPANY, and SUN PHARMACEUTICAL, LLC

Edgewell Personal Care Company
c/o CT Corporation System
120 South Central Ave.
Clayton, MO 63015

NAPOLI SHKOLNIK PLLC 360 Lexington Avenue, 11th Fl. NY NY 10017
Attn. Hunter Shkolnik, Paul Maslo, and Salvatore Badala
and
IMBESI LAW P.C. 450 Seventh Avenue, Suite 1408 NY NY 10123
Attn. Brittany Weiner and Seth Asher Nadler
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AO 440 (Rev. 06/12)  Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

I personally served the summons on the individual at (place)

on (date) ; or

I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

I returned the summons unexecuted because ; or

Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

0.00
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AO 440 (Rev. 06/12)  Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk

Eastern District of New York

PAUL LAMBRAKIS, individually, and on behalf of all
others similarly-situated

PLAYTEX PRODUCTS, LLC, f/k/a PLAYTEX
PRODUCTS, INC., EDGEWELL PERSONAL CARE
COMPANY, and SUN PHARMACEUTICAL, LLC

Playtex Products, LLC f/k/a Playtex Products, Inc.
6 Research Drive, #400
Shelton, CT 06484

NAPOLI SHKOLNIK PLLC 360 Lexington Avenue, 11th Fl. NY NY 10017
Attn. Hunter Shkolnik, Paul Maslo, and Salvatore Badala
and
IMBESI LAW P.C. 450 Seventh Avenue, Suite 1408 NY NY 10123
Attn. Brittany Weiner and Seth Asher Nadler
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AO 440 (Rev. 06/12)  Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

I personally served the summons on the individual at (place)

on (date) ; or

I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

I returned the summons unexecuted because ; or

Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

0.00
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AO 440 (Rev. 06/12)  Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff(s)

v. Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk

Eastern District of New York

PAUL LAMBRAKIS, individually, and on behalf of all
others similarly-situated

PLAYTEX PRODUCTS, LLC, f/k/a PLAYTEX
PRODUCTS, INC., EDGEWELL PERSONAL CARE
COMPANY, and SUN PHARMACEUTICAL, LLC

Sun Pharmaceutical, LLC
c/o The Corporation Trust Company
Corporation Trust Center
1209 Orange Street
Wilmington, DE 19801

NAPOLI SHKOLNIK PLLC 360 Lexington Avenue, 11th Fl. NY NY 10017
Attn. Hunter Shkolnik, Paul Maslo, and Salvatore Badala
and
IMBESI LAW P.C. 450 Seventh Avenue, Suite 1408 NY NY 10123
Attn. Brittany Weiner and Seth Asher Nadler
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AO 440 (Rev. 06/12)  Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

I personally served the summons on the individual at (place)

on (date) ; or

I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

I returned the summons unexecuted because ; or

Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:

0.00
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