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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION 

 

SABRINA WHEELER, on behalf of herself         ) 
and all others similarly situated,                     ) 
              ) 
                   Plaintiff,                         ) 
                                                                           ) 

                          vs.                                         ) 
              ) 
THE QUAKER OATS COMPANY,                     )   
              ) 
                   Defendant.               ) 

 
    Case No. _____________________ 
 
 
(Removal From the Circuit Court of 
Cook County, Illinois County 
Department – Chancery Division   
No. 2016CH06075) 

 
NOTICE OF REMOVAL BY DEFENDANT  

QUAKER OATS COMPANY 
 

 PLEASE TAKE NOTICE THAT, pursuant to 28 U.S.C. §§ 1332(d), 1441, 1446, and 

1453, Defendant Quaker Oats Company (“Quaker”) hereby gives notice of removal of this action 

from the Circuit Court of Cook County, Illinois County Department – Chancery Division, to the 

United States District Court for the Northern District of Illinois.  Removal to this Court is proper 

because (1) this Court has jurisdiction over the case, and (2) the Northern District of Illinois is 

the district embracing the place where the state court litigation is pending.  Quaker appears 

specifically for the purpose of removal and preserves any and all defenses available under Rule 

12 of the Federal Rules of Civil Procedure.  In support of this Notice of Removal, Quaker states 

as follows:  

1. Named Plaintiff, Sabrina Wheeler, individually and on behalf of all others 

similarly situated, filed a complaint (the “Complaint”) on May 2, 2016, in the Circuit Court of 

Cook County, Illinois County Department – Chancery Division, bearing the Case No. 

2016CH06075 (the “Removed Action”). 

2. On May 2, 2016 and May 3, 2016, the undersigned counsel received a copy of the 
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Complaint in the action from the Courthouse News Service and CourtBriefs.  A true and accurate 

copy of the Complaint Quaker received is attached hereto as Exhibit A.  Receipt of these 

documents was the first notice to Quaker of the existence of a pleading containing a claim for 

relief asserted by Plaintiff that could be removed to this Court.  

3. On May 4, 2016, the undersigned counsel for Quaker received a request for 

waiver of service of the summons in the Removed Action, from Plaintiff Wheeler’s counsel, Kim 

Richman of The Richman Law Group.   

4. The Complaint asserts claims for violations of the Illinois Food, Drug, and 

Cosmetic Act (410 ILCS 620, et seq.) and the Illinois Consumer Fraud and Deceptive Business 

Practices Act (815 ILCS 505, et seq.), as well as for negligent misrepresentation, breach of 

express warranty, and unjust enrichment, based on allegedly deceptive or misleading statements 

made by Quaker about (1) Quaker Oats Old-Fashioned, (2) Quaker Oats Quick 1-Minute, and 

(3) Quaker Steel Cut Oats (collectively, “Quaker Oats,” or the “Challenged Products”).  Compl. 

¶¶ 5, 151-185. 

5. Plaintiff brings a putative class action on behalf “[a]ll persons who reside in the 

State of Illinois and purchased Quaker Oats . . . from a retail location within the State of Illinois.”  

Compl. ¶ 123.   Plaintiff does not specify a class period for her claims, instead stating that the 

“Class Period is defined to the longest extent allowed by law.”  Id. ¶ 124.  As required by 28 

U.S.C. § 1446(a), attached as Exhibit B are copies of all process, pleadings, and orders served on 

Quaker Oats in the Removed Action. 

6. This removal is effected and has been timely filed within the period allowed for 

removal under 28 U.S.C. §§ 1446(b) and 1453(b). 

7. As set forth more fully below, this Court has jurisdiction over this matter and it is 

properly removed pursuant to 28 U.S.C. §§ 1332, 1441, 1446 and 1453.  

JURISDICTION UNDER CAFA 

8. The Class Action Fairness Act of 2005 (“CAFA”), Pub. L. 109-2, 119 Stat. 4 
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(partially codified at 28 U.S.C. § 1332(d)), vests federal courts with diversity jurisdiction over 

any (1) purported class action in which (2) “any member of a class of plaintiffs is a citizen of a 

State different from any defendant,” (3) the proposed class contains at least 100 members, and 

(4) the amount in controversy is at least $5,000,000 in the aggregate.  28 U.S.C. § 1332(d)(2), 

(d)(5).  Each of these four requirements is satisfied in this case.  

9. First, the case is a purported class action.  See Compl. ¶ 123-150 (“Class 

Allegations”).   

10. Second, this case satisfies the CAFA minimal diversity requirement; that “any 

member” of the plaintiff class be a citizen of a state different from “any defendant.”  28 U.S.C. 

§ 1332(d)(2)(A).   

11. Although Plaintiff Wheeler is a citizen and resident of the State of Illinois, the 

putative class is defined to include all residents of Illinois, regardless of their citizenship.  

Compl. ¶¶  26, 123.   As the Seventh Circuit and Supreme Court have held, being a resident is 

not the same thing as being a citizen, that is to say, a domiciliary.  For example, the proposed 

class covers purchases of the Challenged Products by out-of-state students at in-state universities 

who may reside in Illinois during the school term but remain citizens of their home states, as well 

as many other categories of non-citizen residents including military personnel and all temporary 

and transitory workers in the State. 

12. The attached Declaration of Gadiel Williams, filed concurrently herewith as 

Exhibit C, affirmatively demonstrates the requisite diversity under CAFA.  Mr. Williams avers 

that he has purchased Quaker Oats Old Fashioned from retail locations within the State of 

Illinois on multiple occasions during the past two years.  Although Mr. Williams currently 

resides in Illinois, he does not intend to remain in Illinois and is a domiciliary and citizen of 

Florida.  Mr. Williams fits within the proposed class definition and is a putative class member. 

13. Defendant Quaker is a New Jersey corporation with its principal place of business 

in Chicago, Illinois.  See Compl. ¶ 27 (“Quaker’s principal place of business is . . . Chicago, 

Illinois”); PepsiCo, Inc. 2015 Annual Report on Form 10-K, Ex. 21 (noting that Quaker is a New 
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Jersey corporation).1  

14. In addition, counsel for Plaintiff Wheeler, Kim Richman of Richman LLP, Beth 

Terrell of Terrell Marshall Law Group PLLC, and John Glasser of Bailey & Glasser LLP, have 

also filed four other putative class actions asserting nearly identical claims on behalf of some of 

the same (and millions of other) putative class members in Illinois and nationwide, including a 

nearly verbatim complaint in this Court: Gibson v. Quaker Oats Co., No. 16-cv-04853 (N.D. Ill.) 

(filed May 2, 2016 on behalf of a putative nationwide class of purchasers of the Challenged 

Products); see also Cooper v. Quaker Oats Co., No. 3:16-cv-02364 (N.D. Cal.) (filed April 29, 

2016 on behalf of a putative nationwide class of purchasers of the Challenged Products); Daly v. 

Quaker Oats Co., No. 16-cv-2155 (E.D.N.Y.) (filed on April 29, 2016 on behalf of a putative 

New York class of purchasers of the Challenged Products); Jaffee v. Quaker Oats Co., No. 16-

cv-21576 (S.D. Fla.) (filed on May 3, 2016 on behalf of a putative Florida class of purchasers of 

the Challenged Products).   

15. Plaintiff Wheeler’s Illinois counsel, Edward Wallace and Amy Keller of Wexler 

Wallace LLP, also filed the Gibson v. Quaker Oats Co., No. 16-cv-04853 (N.D. Ill.) action that 

asserts claims on behalf of a nationwide class of purchasers of the Challenged Products under 

Illinois consumer protection statutes.   

16. Third, the putative class consists of at least 100 members.  Plaintiff seeks to 

represent all residents of Illinois who purchased any one of the popular Challenged Products at 

issue in this case over an indefinite period of time.  As Plaintiff alleges “[b]ased on the annual 

sales of the Products and the popularity of the Products,” it is “readily apparent” that this 

putative class action encompasses more than 100 members.  Compl. ¶ 127.  Indeed, Plaintiff 

alleges that the alternative to the proposed class action is “hundreds of [individual] cases for the 

same claims.”  Id. ¶ 130 (emphasis added). 

                                                 
1  Available at http://www.sec.gov/Archives/edgar/data/77476/000007747616000066/ 
pepsico201510-kexhibit21.htm (last visited May 31, 2016). 
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17. Fourth, the amount in controversy exceeds $5,000,000, exclusive of costs and 

interest.  Unlike other bases for removal, a defendant need not show that the named plaintiff or 

any class member has a particular amount at stake in excess of a jurisdictional amount; rather, 

the defendant need only show that the aggregate amount in controversy exceeds $5,000,000.  28 

U.S.C. § 1332(d)(6).   

18. Here, Plaintiff seeks, on behalf of herself and the putative class, restitution and 

damages amounting to “the aggregate retail purchase price paid by Plaintiff and Class Members 

during the Class Period.”  Compl. ¶ 24; see also id. ¶ 166 (“Plaintiff and Class Members have 

been damaged in the amount of the aggregate retail sales of the Products throughout the Class 

Period”); id. at pg. 34 (seeking “an order requiring Defendant to pay full restitution to Plaintiff 

and all Class Members”).  In addition, Plaintiff seeks “an order requiring Defendant to disgorge 

all ill-gotten gains flowing from the conduct alleged in this Complaint.”  Id. at pg. 35.  As noted 

above, Plaintiff purports to bring her claims on behalf of all purchasers of the Challenged 

Products in the State of Illinois over an indefinite period.  See id. ¶¶ 123, 124.  The statute of 

limitations for Plaintiff’s claim under the Illinois Consumer Fraud and Deceptive Business 

Practices Act is three years.  815 Ill. Comp. Stat. 505/10a(e).     

19. The Declaration of Jaime Lewis (attached as Exhibit D hereto) establishes that the 

amount in controversy in the Complaint far exceeds $5,000,000.  In her Declaration, Ms. Lewis 

states that Quaker’s gross revenues from sales of the Challenged Products in the State of Illinois 

in each of 2015, 2014, and 2013 alone were well in excess of $5,000,000.  Id. ¶ 3.   In addition, 

Ms. Lewis states that Quaker’s net revenues from sales of the Challenged Products in Illinois in 

each of 2015, 2014 and 2013 alone were in excess of $5,000,000.  Id. ¶ 4.  In light of Plaintiff’s 

claims seeking a full refund of the purchase price of the Challenged Products on behalf of the 

putative class, as well as the disgorgement of gains Quaker obtained from sales in Illinois, the 

amount in controversy in the action is clearly greater than $5,000,000.   

20. Moreover, in addition to seeking a refund of the purchase price of the Challenged 

Products, Plaintiff also seeks injunctive relief requiring Quaker to conduct a “corrective 
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advertising campaign” and to modify or remove the challenged labeling and advertising.  Compl. 

¶ 168; id. at pg. 34, 35.  Plaintiff’s claims related to the costs of a corrective advertising 

campaign and changes to labeling and advertising also count toward establishing the amount in 

controversy.  

21. There is no question that the requisite minimum amount in controversy is 

satisfied.  Thus, the fourth and final requirement of CAFA is satisfied and removal is proper.   

REMOVAL PROCEDURES 

22. The CAFA removal statute states that class actions may be removed to federal 

court “in accordance with section 1446.”  28 U.S.C. § 1453(b).  

23. Consistent with 28 U.S.C. § 1446, defendants are providing this Notice, which 

contains the requisite “short and plain statement of the grounds for removal.”  28 U.S.C. 

§ 1446(a).  This Notice has been prepared and signed by an authorized attorney pursuant to Rule 

11 of the Federal Rules of Civil Procedure.  Id.  

24. Pursuant to 28 U.S.C. § 1446(d), counsel for Plaintiff will be served with a copy 

of this Notice of Removal, and a copy of this Notice of Removal will be filed with the Clerk of 

the Circuit Court of Cook County, Illinois County Department – Chancery Division.  

25. By filing this Notice of Removal, Quaker expressly preserves and does not waive 

any defenses that may be available to it.  Moreover, by seeking to prove that the amount in 

controversy is greater than the jurisdictional amount, Quaker does not concede that the 

jurisdictional amount is recoverable.  Rather, Quaker denies that any amount is recoverable by 

Plaintiff or the putative class.   

26. Consistent with the requirements of the statute, a copy of all pleadings previously 

filed in the Removed Action and a copy of all process, pleadings, and orders served upon 

Defendants are attached hereto as Exhibit B.  28 U.S.C. § 1446(a).  Exhibit A includes the copy 

of the Complaint received by Quaker’s counsel on May 2, 2016.  

27. Quaker first received a copy of the Complaint on May 2, 2016.  This Notice is 
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filed within 30 days of receipt and is therefore timely pursuant to 28 U.S.C. § 1446(b). 

 

 

Dated:  June 1, 2016  Respectfully submitted, 
 

BY: /s/ Erik J. Ives    
 

FOX, SWIBEL, LEVIN & CARROLL, LLP 
Erik J. Ives (ARDC # 6289811) 
200 West Madison Street, Suite 3000 
Chicago, Illinois  60606 
Tel  (312) 224-1200 
Fax  (312) 224-1202 
eives@fslc.com  
 
GIBSON, DUNN & CRUTCHER LLP 
Andrew S. Tulumello (pro-hac vice forthcoming) 
Jason R. Meltzer (pro-hac vice forthcoming) 
1050 Connecticut Ave., N.W. 
Washington, D.C. 20036 
Telephone: (202) 955-8500 
Fax: (202) 467-0539 
ATulumello@gibsondunn.com 
JMeltzer@gibsondunn.com 
 
Attorneys for Defendant Quaker Oats Company 
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CERTIFICATE OF SERVICE 
 

The undersigned attorney hereby certifies that on June 1, 2016, he caused the foregoing 
NOTICE OF REMOVAL BY DEFENDANT QUAKER OATS COMPANY to be served by 
first-class mail upon the following: 

  
Edward A. Wallace 
Email: eaw@wexlerwallace.com 
Amy E. Keller 
Email: aek@wexlerwallace.com 
WEXLER WALLACE LLP 
55 West Monroe Street, Suite 3300 
Chicago, Illinois 60603 
Telephone: (312) 346-2222 
Facsimile: (312) 346-0022 
Firm No. 49718 

 
Kim E. Richman 
THE RICHMAN LAW GROUP 
Email: krichman@richmanlawgroup.com 
81 Prospect Street 
Brooklyn, New York 11201 
Telephone: (212) 687-8291 
Facsimile: (212) 687-8292 
 
Beth E. Terrell 
Email: bterrell@terrellmarshall.com 
Erika L. Nusser 
Email: enusser@terrellmarsball.com 
TERRELL MARSHALL LAW GROUP PLLC 
936 North 34th Street, Suite 300 
Seattle, Washington 98103 
Telephone: (206) 816-6603 
Facsimile: (206) 319-5450 
 
John W. Barrett 
Email: jbarrett@baileyglasser.com 
BAILEY & GLASSER LLP 
209 Capitol Street 
Charleston, West Virginia 25301 
Telephone: (304) 345-6555 
Facsimile: (304) 342-1110 

 
       /s/ Erik J. Ives    
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Notice and Acknowledgment of Receipt of Summons and Complaint (3101/07) CCG 0063 °-`'

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

SABRINA WHEELER, et al.
Plaintiffs) Case No. 2016CH06075

v.

THE QUAKER OATS COMPANY Defendant(s)AmountClaimed: $ 5,000,000.00
Defendants)

NOTICE AND ACKNOWLEDGMENT OF RECEIPT OF SUMMONS AND COMPLAINT

To: drew S. Tulumello

City: Washington State: DC
(Name)

Address: 1050 ConllectlCut AVe, N.W.

zip: 20036-5306

The enclosed summons and complaint are served pursuant to section 2--213 of the Code of Civil Procedure.

You must complete the acknowledgment part of this form and return one copy of the completed form to the sender within
30 *days.

You must sign and date the acknowledgment. If you are served on behalf of a corporation, unincorporated association (including
a partnership), or other entity, you must indicate under your signature your relationship to that entity. If you are served on
behalf of another person and you are authorized to receive process, you must indicate under your signature your authority.

If you do not complete and return the form to the sender within 3~ *days, you (or the party on whose behalf you are
being served) may be served a summons and complaint in any other manner permitted by law.

If you do complete and return this form, you (or the party on whose behalf you are being served) must answer the complaint
within 30 *xdays. If you fail to do so, judgment by default will be taken against you for the relief demanded in the
complaint.

I declare, under penalty of perjury, that this notice and acknowledgment of receipt of s mons and complaint will have been
mailed on May 3 , 2016

~___..

Dated: May 3 ~ 2016
Signature

ACKNOWLEDGMENT OF RECEIPT OF SUMMONS AND COMPLAINT

I declare, under penalty of perjury, that I received a copy of the summons and of the complaint in the above captioned matter at:

(Please print or type)

Name:

Address:

Relationship to Entity /Authority to Receive Service of Process:
(Not applicable if your are the named Defendant or Respondent)

Dated: ,

City/State/Zip:

Signature

*(To be completed by the person sending the notice.) Date for return of waiver must be at least 30 days from the date on which the
request is sent, ar 60 days if the defendant is addressed outside the United States.

**(To be completed by the person sending the notice.) Date for answering complaint must be at least 60 days from the date on which the
request is sent, or 90 days if the defendant is addressed outside the United States.

DOROTHY BROWN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION 

 

SABRINA WHEELER, on behalf of herself         ) 
and all others similarly situated,                     ) 
              ) 
                   Plaintiff,                         ) 
                                                                           ) 
                          vs.                                            ) 
              ) 
THE QUAKER OATS COMPANY,                     )  
              ) 
                   Defendant.                ) 

 
    Case No.  
 
 

 
 

DECLARATION OF JAIME LEWIS  

Pursuant to 28 U.S.C. § 1746, I, Jaime Lewis, hereby declare and state as follows: 

1. I am currently employed with Quaker Oats Company (“Quaker”) as Senior Finance 

Director, Financial Planning, and I make this declaration in support of Quaker’s Notice of 

Removal.  The facts set forth herein are based on my personal knowledge and my review of 

Quaker records, and if called as a witness, I could and would testify competently thereto under 

oath. 

2. I understand that Sabrina Wheeler has filed an action against Quaker that purports to be 

on behalf of a class of all persons who reside in the State of Illinois and who purchased from 

retail locations within the State of Illinois:  (1) Quaker Oats Old-Fashioned, (2) Quaker Oats 

Quick 1-Minute, and (3) Quaker Steel Cut Oats (the “Challenged Products”).   

3. Quaker’s gross revenues from sales of the Challenged Products in the State of Illinois in 

each of 2013, 2014, and 2015 were well in excess of $5,000,000. 

4. Quaker’s net revenues from sales of the Challenged Products in the State of Illinois in 

each of 2013, 2014, and 2015 were well in excess of $5,000,000. 

I declare under penalty of perjury under the laws of the United States and the laws of the 
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