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Ashton E. Thomas, Esq.

1209 East Grand Street, Suite 201
Elizabeth, NJ 07201

Tel: 908-289-3640

Fax: 908-353-8889

AT 3665

Counsel for Defendants

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

Case No.

RAPHAEL M. ROSENBLATT, individually

and on behalf of those similarly situated, [formerly Superior Court of New Jersey
Bergen County — Docket No. BER-L-250-16]

Plaintiffs,

VS.

THE NUPLEXA GROUP, INC. AND DR.
DENNIS BLACK,

Defendants.

NOTICE OF REMOVAL

Defendants, The Nuplexa Group, Inc. and Dr. Dennis Black, herby removes Case No,
BER-L-250-16 from the Superior Court of New Jersey, Bergen County, to the United States
District Court for the District of New Jersey pursuant to 28 U.S.C. 8§ 1332, 1441 and 1446, and

as grounds for its removal states as follows:



Case 2:16-cv-01064-ES-MAH Document 1 Filed 02/25/16 Page 2 of 6 PagelD: 2

STATEMENT OF THE CASE

1. On January 8, 2016, Plaintiffs Rafael Rosenblatt filed a Complaint in the Superior
Court for Bergen County, New Jersey styled Rafael M. Rosenblatt v. The Nuplexa Group, Inc.
and Dr. Dennis Black, Case No. BER-L-250-16 (the “State Court Action”). A copy of the
Complaint, with exhibits, is attached as Exhibit A hereto.

2. While the Complaint was filed in state court on January 8, 2016, Defendants Dr.
Dennis Black and The Nuplexa Group, Inc were served with the summons and Complaint on
January 29, 2016.

3. The Complaint purports to assert various theories of recovery for violation of the New
Jersey Consumer Fraud Act (CFA). The Complaint also purports to assert violations of
unspecified federal regulations promulgated by the United States Food and Drug Administration
(FDA).

4. Plaintiffs purport to bring each of their claims on behalf of themselves, as well as a
putative class.

5. The relief Plaintiffs seek on behalf of themselves and the putative class includes, inter
alia: (a) treble damages; (b) Pre-judgment and post-judgment interest; (c) Fees and costs; (d)
attorney’s fees; (e) civil penalties under CFA; and (f) “Any other such additional relief as this
Court deems fair and proper.”

DIVERSITY JURISDICTION UNDER 28 U.S.C. § 1332(a)
6. This Court has jurisdiction over this matter under 28 U.S.C. 8 1332(a), because there is

complete diversity of citizenship between Plaintiffs and Defendants, The Nuplexa Group, Inc.
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and Dr. Dennis Black, and more than $75,000, exclusive of interest and costs, is at stake.

7. Plaintiffs allege that they are residents of the State of New Jersey and their primary
residence is Bergen County, New Jersey.

8. Defendant The Nuplexa Group, Inc. is not a citizen of New Jersey because it is a Texas
corporation with a principal place of business in Carrollton, Texas. Defendant Dennis Black is
not a citizen of New Jersey because he resides in the State of Texas. Therefore, there is complete
diversity between Plaintiffs and Defendants in this action.

9. Plaintiffs in this action request unspecified treble damages, pre-judgment and post-
judgment interest, fee and costs, attorney’s fees, and civil penalties as set forth in N.J.S.A. 56:8-
19. Thus, well over $75,000 is in controversy and the jurisdictional threshold under 28 U.S.C. §

1332(a) is satisfied.

JURISDICTION UNDER THE CLASS ACTION FAIRNESS ACTION (CAFA)

10. Jurisdiction also exists under 28 U.S.C. § 1332(d) because: (1) minimum diversity is
satisfied; (2) the number of putative class members is greater than 100; and (3) the amount in
controversy exceeds $5 million. 28 U.S.C. 88 1332(d)(2), (d)(5)(B).

11. For purposes of establishing minimum diversity necessary for jurisdiction under
CAFA, Plaintiff Raphael Rosenblatt is a resident of the State of New Jersey. Defendant Dr.
Dennis Black is a resident of the State of Texas. One member of the putative class is diverse

from at least one defendant. Therefore, minimum diversity is satisfied.
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12. Plaintiffs define the putative class as:

The proposed class consists of all consumers located within the State of New Jersey that
purchased Texas Superfood for the six-year period preceding the filing of this action.

( Compl. 1 39). Plaintiffs allege in the Complaint that “the class is comprised of thousands of
Consumers throughout the State of New Jersey.” (Id. 4 40). Thus, Plaintiffs allege that, more
likely than not, the putative class has in excess of 100 members. See Martin v. State Farm
Mutual Auto. Ins. Co., No. 10-0144, 2010 WL 329418, *3(S.D.W.Va. Aug. 18, 2010) (stating
that a “removing party must prove the jurisdictional amount by a preponderance of the evidence)
(citing Bartnikowski v. NVR, Inc., 307 Fed. Appx. 730 (4™ Cir. 2009)).

13. Likewise, the amount in controversy in this matter exceeds $5 million, as required by
28 U.S.C. 8 1332(d)(2). The relief Plaintiffs seek on behalf of themselves and the putative class
includes, inter alia: (a) treble damages for themselves in an unspecified amount; (b) pre-
judgment and post-judgment interest in an unspecified amount; (c) attorney’s fees and costs; (d)
civil penalties as set forth in N.J.S.A. 56:8-19; and (e) any other such additional relief as this
court deems fair and proper.

14. Most significantly, Plaintiffs at least purport to seek an Order disgorging “all monies
paid by class members to Defendants for the purchase of Texas Superfood, including all interest
earned by Defendants...” (Compl. at p. 16).

15. The $5 million jurisdictional threshold is plainly satisfied by Plaintiffs’ pleadings.
Attorney’s fees are also properly included in the calculation of the amount in controversy in class
actions where they are permitted by the statutes under which plaintiffs assert their claims. See
Bartnikowski, 307 Fed. Appx. At 734-36; Lowdermilk v. U.S. Bank Nat’l Assoc., 479 F. 3d 994,
1000 (9™ Cir., 2007); Lewis v. Ford Motor Co., 610 F. Supp. 2d 476, 484-86 (W.D. Pa. 2009)

4
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(noting that “attorneys fees are commonly in the range of 27% to 30% of the direct damages”).
Here, attorneys’ fees are authorized by the CFA. See N.J.S.A. 56:8-19.

16. Because minimum diversity exists, the number of putative class members is greater
than 100, and the amount in controversy exceeds $5 million, this Court has jurisdiction under

CAFA 28 U.S.C. §8 1332(d)(2), (d)(5)(B).

ALL PROCEDURAL REQUIREMENTS FOR REMOVAL HAVE BEEN SATISFIED

17. Pursuant to 28 U.S.C. 8 1446(a), a true and correct copy of all of the process,
pleadings, orders, and documents from the State Court Action which have been served upon
Defendants are being filed with this Notice of Removal. Plaintiffs will file true and legible copies
of all other documents on file in the State Court Action within 30 days of the filing of this Notice
of Removal.

18. This Notice of Removal has been filed within 30 days of the date that Defendants
were served with the summons and the Complaint in this matter. Removal is therefore timely in
accordance with 28 U.S.C. § 1446 (b).

19. Venue is proper in this Court pursuant to 28 U.S.C. 881441(a) and 1446(a) because
the U.S. District Court for District of New Jersey is the federal judicial district embracing Bergen

County, New Jersey where the State Court Action was originally filed.
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CONCLUSION
By this Notice of Removal, Defendants do not waive any objections it may have as to
service, jurisdiction or venue, or any other defenses or objections it may have to this action.
Defendants intend no admission of facts, law or liability by this Notice, and expressly reserves

all defenses, motions and/or pleas.

February 25, 2016 THE LAW OFFICE OF ASHTON E. THOMAS

By: /s/Ashton E. Thomas

1209 East Grand Street, Suite 201
Elizabeth, New Jersey 07201

Tel: 908-289-3640

Fax: 908-353-8889

CERTIFICATION OF SERVICE

Pursuant to 28 U.S.C. 8 1446(d), this is to certify that the foregoing NOTICE OF

REMOVAL, with exhibits, was sent via United States mail on the 25th day of February, 2016,

postage prepaid thereon to:

Raphael M. Rosenblatt, Esq. Civil Div. Mgr.

21 Main Street, Court Plz. S., Suite 305 Bergen County Superior Court
Hackensack, NJ 07601 10 Main Street

Attorney for Plaintiff Hackensack, NJ 07601-7699

/sl Ashton E. Thomas, Esq.
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Attomney(s) Raphael M. Rosenblatt, Esq.

Office Addreq, ROSNDI Law PC Superior Court of
21 Main Strest, Court Plz. S., Suite 305 New Jersey
Town, State, Zip Code Hackensack, NJ 07601
Telephone Number {551) 444-8100 Bergen COUNTY
Attorney(s) for Plaintff ~ Raphael M. Rosenblatt Law DIVISION
RAPHAEL M. ROSENBLATT, Individually and on behalf of Docket No: BER-L-0250-16
those similarly situated
Plaintiff(s)
" CIVIL ACTION
&
THE NUPLEXA GROUP, INC. and DR. DENNIS BLACK SUMMONS
Defendant(s)

From The State of New Jersey To The Defendant(s) Named Above:

The plaintiff, named above, has filed a lawsuit against you in the Superior Court of New Jersey. The
complaint attached to this summons states the basis for this lawsuit. If you dispute this complaint, you or your
attorney must file a written answer or motion and proof of service with the deputy clerk of the Superior Court in
the county listed above within 35 days from the date you received this summons, not counting the date you
received it. (The address of each deputy clerk of the Superior Court is provided.) If the complaint is one in
foreclosure, then you must file your written answer or motion and proof of service with the Clerk of the Superior
Court, Hughes Justice Complex, P.O. Box 971, Trenton, NJ 08625-0971. A filing fee payable to the Treasurer,
State of New Jersey and a completed Case Information Statement (available from the deputy clerk of the
Superior Court) must accompany your answer or motion when it is filed. You must also send a copy of your
answer or motion to plaintiff's attorney whose name and address appear above, or to plaintiff, if no attorney is
named above. A telephone call will not protect your rights; you must file and serve a written answer or motion
(with fee of $135 and completed Case Information Statement) if you want the court to hear your defense.

If you do not file and serve a writlen answer or motion within 35 days, the court may enter a judgment
against you for the relief plaintiff demands, plus interest and costs of suit. If judgment is entered against you, the
Sheriff may seize your money, wages or property to pay all or part of the judgment.

If you cannot afford an attorney, you may call the Legal Services office in the county where you live. A

list of these offices is provided. If you do not have an attorney and are not eligible for free legal assistance, you

may obtain a referral to an attormey by calling one of the Lawyer Referral Services. A list of these numbers is
also provided.

Dated: JAN. 15, 2016 H o P
< Jennifer M. Perez, g

Acting Clerk of the Superior Court
Name of Defendant to Be Served: _THE NUPLEXA GROUP, INC. EXHIBIT

A
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Address of Defendant to Be Served: 2837 Midway Road, Carroliton, Texas 75006

tabbles®

NOTE: The Case Information Statement is available at http://www.njcourtsonline.com
Revised 7/1/2008, CN 10792



DIRECTORY OF SUPERIOR COURT DEPUTY CLERK’S OFFICES
COUNTY LAWYER REFERRAL AND LEGAL SERVICES OFFICES

ATLANTIC COUNTY:

Deputy Clerk of the Superior Court
Civil Division, Direct Filing

1201 Bacharach Blvd., First FI.
Atlantic City, NJ 08401

BERGEN COUNTY:

Deputy Clerk of the Superior Court
Civil Division, Rcom 115

Justice Center, 10 Main St.
Hackensack, NJ 07601

BURLINGTON COUNTY:
Deputy Clerk of the Superior Court
Central Processing Office

Attn: Judicial Intake

First FL, Courts Facility

49 Rancocas Rd.

M. Holly, NJ 08060

CAMDEN COUNTY:

Deputy Clerk of the Superior Coust
Civil Processing Office

Hall of Justice

1stFL, Suite 150

101 South 5™ Street

Camden, NJ 08103

CAPE MAY COUNTY:

Deputy Clerk of the Superior Court
9 N. Main Street

Cape May Court House, NJ 08210

CUMBERLAND COUNTY:
Deputy Clerk of the Superiar Court
Civil Case Management Office

60 West Broad Street

P.0.Box 10

Bridgeton, NJ 08302

ESSEX COUNTY:

Deputy Cleck of the Superior Court
Civil Customer Service

Hall of Records, Room 201

465 Dr, Martin Luther King Jr. Blvd.
Newark, NJ 07102 .

Revised 7/1/2008, CN 10792
Ravised 07/2009, CN 10163-English (Directory of Superior Coust Deputy Clark's Offices County Lawyer Referral and Legal Services)

LAWYER REFERRAL
(609) 345-3444
LBGAL SERVICES
(609) 3484200

LAWYER REFERRAL
(201) 488-0044
LEGAL SERVICES
(201) 487-2166

LAWYER REFERRAL
(609) 261-4862
LEGAL SERVICES
(800) 496-4570

LAWYER REFERRAL
(856) 964-4520
LEGAL SERVICES

" (856)964-2010

LAWYER REFERRAL
(609) 463-0313
LEGAL SERVICES
(609) 465-3001
LAWYER REFERRAL
(856) 692-6207

LEGAL SERVICES
(856) 451-0003

LAWYER REFERRAL
(973) 622-6204
LEGAL SERVICES
(973) 624-4500
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GLOUCESTER COUNTY:
Deputy Clerk of the Superior Court
Civil Case Management Office
Attn: Tntake

First Fl1,, Court House

1 North Broad Street

Woodbury, NJ 08096

HUDSON COUNTY:

Deputy Clerk of the Superior Court
Superior Coust, Civil Records Dept.
Brennan Court House—1st Floor
583 Newark Ave.

Jersey City, NJ 07306

HUNTERDON COUNTY:
Deputy Clerk of the Superior Court
Civil Division

65 Park Avenue

Flemington, NJ 08822

MERCER COUNTY:

Deputy Clerk of the Superior Court
Local Filing Office, Courthouse
175 S. Broad Street, P.O. Box 8068
Trenton, NJ 08650

MIDDLESEX COUNTY:

Deputy Clerk of the Superior Court,
Middlesex Vicinage

2nd Floor - Tower

56 Paterson Street, P.O. Box 2633
New Brunswick, NJ 08903-2633

MONMOUTH COUNTY:
Deputy Clerk of the Superior Count
Court House

P.O. Box 1269

Frechold, NJ 07728-1269

MORRIS COUNTY:

Morris County Courthouse
Civil Division

Washington and Court Streets
P. 0. Box 910

Mormristown, NJ 07963-0910

OCEAN COUNTY:

Deputy Clerk of the Superior Court
118 Washington Strect, Room 121
P.O.Box 2191

Toms River, NJ 08754-2191

‘Ravigad 71172008, CN 10762
Ravised 07/2009, CN 10163-English (Diractory of Superior Court Deputy Clerk's Offices County Lawyer Referral and Legal Services)

LAWYER REFERRAL
(856) 848-4589
LEGAL SERVICES
(856) 848-5360

LAWYER REFERRAL
(201) 798-2727
LEGAL SERVICES
(201) 792-6363

LAWYER REFERRAL
(908) 735-2611

LEGAL SERVICES
(508) 782-7979

LAWYER REFERRAL
(609) 585-6200
LEGAL SERVICES
(609) 695-6249

LAWYER REFERRAL
(732) 828-0053
LEGAL SERVICES
(732) 249-7600

LAWYER REFERRAL
(732) 431-5544
LBGAL SERVICES
(732) 866-0020

LAWYER REFERRAL
(973) 267-5882
LEGAL SERVICES
(973) 285-6911

LAWYER REFERRAL
(732) 240-3666
LEGAL SERVICES
(732) 341-2727
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PASSAIC COUNTY:

Deputy Clerk of the Superior Court

Civil Division
Court House

77 Hamilton Street
Paterson, NJ 07505

SALEM COUNTY:

Deputy Clerk of the Superior Court
Attn: Civil Case Management Office
92 Market Street

Salem, NJ 08079

SOMERSET COUNTY:

Deputy Clerk of the Superior Court
Civil Division

P.0. Box 3000

40 North Bridge Street
Somerville, N.J. 08876

SUSSEX COUNTY:

Deputy Clerk of the Superior Coust
Sussex County Judicial Center
43-47 High Street

Newton, NJ 07860

UNION COUNTY:

Deputy Clerk of the Superior Court
1st FL, Court House

2 Broad Street

Blizabeth, NJ 07207-6073

WARREN COUNTY:

Deputy Clerk of the Superior Coust
Civil Division Office

Court House

413 Second Street

Belvidere, NJ 07823-1500

Revisad 7/1/2008, CN 10792
Revised 07/2009, CN 10153-English (Directory of Superior Court Deputy Clark’s Offices County Lawyer Referral and Legal Services

LAWYER REFERRAL
(973)278-9223 .
LEGAL SERVICES
(973) 523-2900

LAWYER REFERRAL
(856) 678-8363
LEGAL SERVICES

" (856) 451-0003

LAWYER REFERRAL
(908) 685-2323
LEGAL SERVICES
(908) 231-0840

LAWYER REFERRAL
(973) 267-5882
LEGAL SERVICES
(973) 383-7400

LAWYER REFERRAL
(908) 3534715
LEGAL SERVICES
(508) 354-4340

LAWYER REFERRAL
(973) 267-5882
LEGAL SERVICES
(508) 475-2010
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SUPERIOR COURT BERGEN COUNTY

FILED

RAPHAEL M. ROSENBLATT'AN -8 2016
ROSENBLATT LAW P

21 Main Street Boron,

Court Plaza Soutb, Suite Vel
Hackensack, New Jersey 07601

Tel: (551) 444-8100

Fax: (551) 497-4665

E-mail: Raphael@Rosenblattlegal.com

Attorneys for Plaintiff individually

cer - ~ -
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and on behalf of those similarly Situated

RAPHAEL M. ROSENBLATT, individually

and on behalf of those similarly situated,

Plaintiffs,
vs,

THE NUPLEXA GROUP, INC. and DR.
DENNIS BLACK,

Defendant.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY

DOCKET NO.: BER-L-_@_SQ
Civil Action

COMPLAINT AND JURY DEMAND

By way of Complaint against Defendants The Nuplexa Group, Inc. (“Nuplexa™) and Dr.

Dennis Black (collectively, “Defendants”), Plaintiff Raphael M. Rosenblatt respectfully alleges

as follows:

PRELIMINARY STATEMENT

1. ‘Plaintiff brings this action on his behalf and on behalf of all others Simflacly = |

situated in order to obtain relief for injury and ascertainable loss resulting directly from the

Defendants® deceptive conduct. As set forth in detail below, by violating state and federal law

and engaging in fraudulent and deceptive conduct, Defendants have violated New Jersey’s

Consumer Fraud Act (“CFA™) and other laws, and thus are liable to Plaintiff and members of the

class on whose behalf this action is brought.
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2, This putative class action consists of all New Jersey-based purchasers o
Defendants® “Texas Superfood Select” (“Texas Superfood™) whole food nutrition supplemen]
during the six-year period prior to the filing of this action. Defendants advertised, promoted,
marketed, distributed, and sold online and throughout the State of New Jersey, a dietary
supplement in capsule form known as Texas Superfood. Defendants describe Texas Superfood
as: “one daily dose of [Texas Superfood] capsules. . . delivers the vitamins, enzymes, and
micronutrients contained in a healthful intake of raw fruits & vegetables.” In radio
advertisements, Defendants claim that “one daily dose of Texas Superfood delivers the same
nutrition as 12, count ‘em, 12 servings of raw fruits and vegetables.”
3. In making these claims about the nutrition contained in Texas Superfood,
Defendants make claims and promises that are simply untrue. Further, Defendants violate
federal law, which regulates the sale and marketing of certain supplements such as Texag
Superfood. Defendants’ Texas Superfood product has not been approved by the United Stateg
Food and Drug Administration (“FDA") for its claimed or intended purpose.
THE PARTIES
4. At all times relevant hereto, Plaintiff Raphael M. Rosenblatt resided in Bergen
County, New Jersey.
5. At all relevant times, Plaintiff was and is a consumer, with a residence in Bergen
County, New Jersey.
6. Upon information and belief, Defendant Nuplexa is a Texas corporation with g
principal place of business in Carrollton, Texas. At all times relevant to this act;on, Defendant

Nuplexa was a “person” within the meaning of N.J.S.A. 56:8-1(d).
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7. Defendant Nuplexa advertised, manufactured, marketed, distributed, and sold
Texas Superfood in commerce throughout the United States, including but not limited to the
State of New Jersey.

8. Defendant Dr. Dennis Black is an individual having a principal place of businesg
in Carrollton, Texas. Dr. Dennis Black is a principal of Defendant Nuplexa and is the registrant
of the websites www.texassuperfood.com and www.nuplexa.com. Dr. Dennis Black advertised,
marketed, distributed, and sold Texas Superfood in commerce throughout the United States,
including but not limited to the State of New Jersey.

9. At all relevant times and upon information and belief Defendants Nuplexa and Dr!
Dennis Black both operated the websites www.texassuperfood.com and www.nuplexa.com for
the purpose of marketing, advertising, and selling their Texas Superfood product in commerce
throughout the United States, including but not limited to the State of New Jersey.

FACTS COMMON TO ALL COUNTS
Defendants’ Marketing of and Representations About Texas Superfood

10.  For the six-year period preceding the filing of this acti;m, through Internet and
radio marketing, as well as through online retail and available for purchase throughout the
country, including the State of New Jersey, Defendants marketed, advertised, promoted, offered,
and sold their Texas Superfood product to consumers as a dietary supplement designed to deliveq
the daily nutrition equal to the nutrition offered by twelve servings of raw fruits and vegetables.

11.  Specifically, Defendants’ website, www.texassuperfood.com, under a heading
“What is Texas Superfood?” states: “Texas Superfood contains the nutrients of 55 naturally|

grown, raw, fruits and vegetables, picked at the peak of nutritional perfection.” The website also
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states unequivocally, the “nutrient-dense, whole food supplement . . . provides the widesq
possible range of nutritional benefits.”

12.  Likewise, on Defendants’ www.nuplexa.com website, under a link entitled “Wha
is in Texas Superfood?” states that Texas Superfood is “packed with all-mimral, whole-food
nutrition.”

13.  Based on these representations of product nutritional benefit and Defendants’
marketing efforts, Plaintiff purchased the Texas Superfood product through Defendants’
www.texassuperfood.com website for a purchase price of $78.60.

14.  Based on representations by Defendants of product benefit and nutritional value
of Texas Superfood, as well as Defendants’ marketing efforts, Defendants are believed to have
sold significant amounts of Texas Superfood to consumers throughout the nation, including the
State of New Jersey.

15.  Defendants make the foregoing claims of nutritional value on their website and
via radio advertising as well as product labeling with respect to Texas Superfood. Defendants’
Texas Superfood purportedly is a dietary supplement that consists of 30 fruits, 25 vegetables, and
7 “greens,” a term undefined anywhere on the Texas Superfood label.

Violations of the Law by Defendants

16.  Defendants market Texas Superfood as a dietary supplement that provides a daily
serving of the same essential nutrients as eating twelve servings of fresh fruits and vegetables|
Defendants claim ﬂmt Texas Superfood contains the nutrients of 55 naturally grown, raw fruity
and vegetables.
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17.  The Gale Encyclopedia of Medicine defines six categories of essential nutrientsﬂ
that a human body must acquire from food: protein, carbohydrates, fat, fiber, vitamins and
minerals, and water.

18.  Fiber provides plants with texture and support, and typically is not broken down
by the body for energy. There are two types of fiber — soluble (dissolvable in water) and
insoluble (not dissolvable in water) — both of which are essential for proper human metabolism
and nutrition. Soluble fiber can be found in various foods such as oats, legumes, apples, citrug
fruit, carrots, and barley. Insoluble fiber may be found in various foods such as nuts, beans and
vegetables such as cauliflower, green beans and potatoes. According to the United Stataﬁ
Department of Agriculture (“USDA”), dietary fiber may help reduce the risk of obesity,
cardiovascular disease, cancer, and type 2 diabetes. The USDA’s recommended daily intake of
fiber is 25 grams per day for women and 38 grams per day for men. Thus, fiber is an essential
nutrient required for a person’s health and well-being.

19.  Texas Superfood claims to offer the same nutritional value as twelve servings of
fresh fruits and vegetables. Yet the product contains only .5 grams of dietary fiber. By contrast,
one medium-sized apple contains approximately 4.4 grams of fiber and a medium-sized
contains approximately 5.5 grams of fiber. Thus, eating one apple — let alone twelve — will
provide significantly more fiber than taking Texas Superfood in lieu of eating fruits and
vegetables and relying on Defendants’ misrepresentations that Texas Superfood contains the
same nutritional value as eating twelve servings of fruits and vegetables.

20. By labeling and advertising their Texas Superfood product in this manner,
Defendants offer Texas Superfood as intended to provide a full compliment of required daily

nutrition. Despite Defendants® representations and promises, however, ncither Texas Superfood
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nor its ingredients provides the daily nutritional value of twelve servings of fruits and vegetableq
as advertised.

21.  Moreover, Texas Superfood does not contain the term “dietary supplement'
anywhere on its packaging. This violates the Food, Drug & Cosmetic Act (“FD&C Act”),
codified at 21 C.F.R. 101.3(g).

22. Moreover, in a Warning Letter dated May 4, 2015, Defendant Dr. Dennis Black
was warned by the FDA to remedy a number of “serious violations” of the FD&C Act relating to
the marketing and sale of several of his products, including, but not limited to Texas Superfood
products.

Defendant Causes Plaintiff’s Losses

23.  As a direct result of Defendants’ guarantees and representations of the health and
nutritional benefits of Texas Superfood, Plaintiff and others similarly situated believed thaf
Texas Superfood was effective and conformed to the requirements of federal law regulating the
marketing and sale of products offering certain nutritional benefits. Plaintiff and members of the
Class purchased Texas Superfood in reliance on Defendants’ claims of its nutritional value and
Defendants’ representations that their marketing and sales efforts complied with state and federal
law when such claims and representations were untrue, false, deceptive, and in violation of the
law. If Plaintiff and the members of the Class had known the truth about Texas Superfood, they
would not have purchased the product at all, or, alternatively, would have paid substantially less
than the sum paid in reliance on Defendants’ misrepresentations and deceit. As a result,
Defendants have wrongfully taken significant amounts of money from consumers located within

the State of New Jersey.
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24.  Plaintiff brings this suit to recover funds taken by Defendants as a consequence off
their ongoing deception of consumers within the State of New Jersey by marketing an illegal
product.

25.  Plaintiff and members of the Class arc purchasers of Texas Superfood and, prior
to purchasing the product, saw, read, and/or heard Defendants’ advertisements, radio promotions,
websites, product labeling, promises, claims, and representations about its nutritional value and
efficacy, as aforesaid.

26.  Plaintiff and members of the Class, prior to purchasing the product, saw, read)
and/or heard Defendants’ promises, product labeling, claims, and representations as aforesaid,
and made an out-of-pocket payment to Defendants in response thereto.

27.  Specifically, in reliance on Defendants’ promises, product labeling, and
representations, on November 27, 2015, Plaintiff purchased the Texas Superfood product
through Defendants’ www.texassuperfood.com website, paying the $78.60 purchase price vig
credit card.

28.  Defendants misrepresented the nutritional powers and benefits of their Texas
Superfood product. Defendants also misrepresented the legality of their product branding and
marketing, even though such branding and marketing violated state and federal law. Plaintift
and members of the Class paid for a product that Defendants misrepresented as lawful and
effective.

29. Defendants have affirmatively misrepresented and mislabeled the Texag
Superfood product.

30.  Plaintiff and members of the Class received less than the benefit of their bargain
because they purchased the Texas Superfood product based on Defendants’ claim that Texaj
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Superfood contained the same nutritional value as twelve servings of raw fruits and vegetableg
when, in fact, these claims were unfounded, untrue, misleading, and deceptive.

31. As a result of Defendants’ advertisements, promises and representationg
concerning Texas Superfood, consumers throughout the State of New Jersey who have
purchased it have been subjected to misrepresentation, false promises, fraud, deceit, trickery, and
false and deceptive advertising.

32.  Defendants have made affirmative misrepresentations in connection with the sale,
marketing, and/or advertisement of its Texas Superfood product.

33.  Plaintiff and members of the Class suffered ascertainable loss in the form off
actual out-of-pocket payment and expenditure, as set forth above, as a result of Defendants’
unlawful conduct.

34.  Plaintiff and members of the Class suffered ascertainable loss when they received,
for their money, a product less than, and different from, the product promised by Defendants.
The Defendants’ product failed to measure up to the consumers’ reasonable expectations based
on the representations made by Defendants. Thus, purchasers of Texas Superfood were injured
and suffered actual ascertainable loss.

35.  For their money, Plaintiff and members of the Class received something less than,
and different from, what they reasonably expected in view of Defendants’ representations. As a
result, they suffered ascertainable loss.

36. Defendanis marketed and sold Texas Superfood — and consumers purchased it -
on the premisc that the product was lawfully sold in order to deliver a specific benefit. Thus,
there is a direct causal relationship between Defendants’ misrepresentations of Texaq

Superfood’s nutritional value and the loss suffered by Plaintiff and the Class members.
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37.  The CFA was enacted and codified at N.J.S.A. 56:8-1, ef seq., in order to protect]
New Jersey consumers from unconscionable commercial practices, deception, fraud, falsg
pretense, false promise, and/or misrepresentation in connection with the sale or advertisement off
merchandise of the type engaged in by Defendants in connection with the marketing and sale of
their Texas Superfood product.

38. Defendants’ advertisements, promises, and representations concerning Texag
Superfood and their labeling of same are illegal, false, and constitute a deception, o
misrepresentation, an unconscionable trade practice, a sharp and deceitful marketplace practice,
and are a false promise.

CLASS ALLEGATIONS

39.  Plaintiff brings this suit as a class action individually and on behalf of otherd
similarly situated pursuant to New Jersey Rules of Court 4:32. Subject to additional information
obtained through further investigation and/or discovery, the definition of the class may be
expanded or narrowed. The proposed class consists of all consumers located within the State oﬁ
New Jersey that purchased Texas Superfood for the six-year period preceding the filing of thig
action.

40.  This action has been brought and inay be maintained as a class action pursuant to
New Jersey Court Rule 4:32.

a. As to Numerosity: the members of the class are so numerous that joinder
of all members is impracticable. The class is comprised of thousands of consumers throughou

the State of New Jersey.
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b. As to Commonality: common questions of law and fact exist as to alf
members of the class. These common questions predominate over the questions affecting only

individual class members, and include:

i. Whether Defendants made affirmative representations in violation
of the Consumer Fraud Act;

ii. Whether Defendants marketed and labeled Texas Superfood in
violation of federal law; and

ii.  The appropriste measure of damages sustained by the Plaintifi
and/or members of the class.

c. As to Typicality: Plaintiff’s claims are typical of the claims of the
members of the class, as all members of the class are similarly affected by Defendants’ wrongful
conduct. Plaintiff, like other members of the class, purchased Texas Superfood after exposure to
the same misrepresentations and/or omissions in Defendants’ advertising and received a preduct
less than and different from the promised product. Plaintiff is advancing claims and legal
theories typical to the class.

d. As to Adequacy: Plaintiff’s claims are made in a representative capacity
on behalf of all members of the class. Plaintiff has no interests antagonistic to the interests of the
other members of the proposed class and is subject to no unique defenses.

41.  Plaintiff is similarly situated in interest to all members of the proposed class and
is committed to the vigorous prosecution of this action. Accordingly, Plaintiff is an adequate
representative of the proposed class and will fairly and adequately protect the interests of the

class. Should the Court require same as a condition of class certification, however, Plaintiff iy

10
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prepared to surrender the role of counsel for the putative class. Alternatively, a suitable
alternative class representative will be identified.

42.  This suit may be maintained as a class action because Defendants have acted,
and/or have refused to act, on grounds generally applicable to the class, thereby making
appropriate final relief.

43. At present, Plaintiff does not seek injunctive relief.

44,  As to Superiority: in addition, this suit may be maintained as a class action
because a class action is superior to all other available methods for the fair and efficien
adjudication of this controversy, since joinder of all members is impracticable. The claimg
asserted herein are applicable to all consumers throughout the State of New Jersey who
purchased Texas Superfood. The injury suffered by each individual class member is relatively
small in comparison to the burden and expense of individual prosecution of complex and
extensive litigation necessitated by Defendants’ conduct. It would be virtually impossible for
members of the class individually effectively and cost-effectively to redress Defendants’
wrongful conduct. Individual litigation would enhance delay and expense to all parties. The
class action device presents far fewer management difficultics, and provides the benefits of
single adjudication, economy of scale, and comprehensive supervision by a single court.

COUNT ONE

I Plaintiff repeats and realleges all of the prior allegations of this Complaint as if seq
forth at length herein.

2. Defendants’ conduct constitutes an unconscionable commercial practice uf

violation of the New Jersey CFA, N.J.S.A. 56:8-2.

11
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3. As a proximate result of Defendants’ conduct, Plaintiff and members of the clasy
suffered ascertainable loss and were damaged.
WHEREFORE, Plaintiff, individually and on behalf of the class, demands judgment
against the Defendants for:
a. Treble damages;
b. Pre-judgment and post-judgment interest;
c. Fees and costs;
d. Attorney’s fees;
e. Civil penalties as set forth in N.J.S.A. 56:8-19; and
f. Any other such additional relief as this Court deems fair and proper.
COUNT TWO
1. Plaintiff repeats and realleges all of the prior allegations of this Complaint as if sef
forth at length herein.
2. Defendants’ conduct constitutes deception in violation of the New Jersey CFA,
N.J.S.A. 56:8-2.
3. As a proximate result of Defendants’ conduct, Plaintiff and members of the clasq
suffered ascertainable loss and were damaged.
WHEREFORE, Plaintiff, individually and on behalf of the class, demands judgmenq
against the Defendants for:
a. Treble damages;
b. Pre-judgment and post-judgment interest;
c. Fees and costs;

d. Attorney’s fees;

12
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e. Civil penalties as set forth in N.J.S.A. 56:8-19; and
f. Any other such additional relief as this Court deems fair and proper.
COUNT THREE
1.  Plaintiff repeats and realleges all of the prior allegations of this Complaint as if sef
forth at length herein.
2. Defendants’ conduct constitutes fraud in violation of the New Jersey CFA,
N.J.S.A. 56:8-2.
3. As a proximate result of Defendants’ conduct, Plaintiff and members of the clasq
suffered ascertainable loss and were damaged.
WHEREFORE, Plaintiff, individually and on behalf of the class, demands judgment
against the Defendants for:
a. Treble damages;
b. Pre-judgment and post-judgment interest;
c. Fees and costs;
d. Attorney’s fees;
e. Civil penalties as set forth in N.J.S.A. 56:8-19; and
f. Any other such additional relief as this Court deems fair and proper.
COUNT FOUR
1. Plaintiff repeats and realleges the prior allegations of this complaint as if set forth
at length herein.
2, Defendants’ conduct constitutes false pretense, false promise, and/01

misrepresentation, in violation of the New Jersey CFA, N.J.S.A. 56:8-2.

13
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3. As a proximate result of Defendants’ conduct, Plaintiff and members of the classr
suffered ascertainable loss and were damaged.
WHEREFORE, Plaintiff, individually and on behalf of the class, demands judgmen
against the Defendants for:
a. Treble damages;
b. Pre-judgment and post-judgment interest;
c. Fees and costs;
d. Attormey’s fees;
e. Civil penalties as set forth in N.J.S.A. 56:8-19; and
f. Any other such additional relief as this Court deems fair and proper.
COUNT FIVE
1. Plaintiff repeats and realleges all of the prior allegations of this Complaint as if sef
forth at length herein.
2, Defendants’ conduct constitutes knowing concealment, suppression and/of
omission of material facts, namely that Texas Superfood delivered the same nutritional contenq
as twelve servings of raw fruits and vegetables and that Defendants’ marketing efforts complied
with state and federal law, with the intent that others, including members of the class, rely upon
such concealment, suppression and/or omission, in connection with the sale or advertisement olr
any merchandise in violation of the New Jersey CFA, N.J.S.A. 56:8-2.
3. As a proximate result of Defendants’ conduct, Plaintiff and members of the clasg
suffered ascertainable loss and were damaged.
WHEREFORE, Plaintiff, individually and on behalf of the class, demands judgmen*

against the Defendants for:

14




.Case 2:16-cv-01064-ES-MAH Document 1-1 Filed 02/25/16 Page 19 of 24 PagelD: 25

a. Treble damages;

b. Pre-judgment and post-judgment interest;

c. Fees and costs;

d. Attorney’s fees;

e. Civil penalties as set forth in N.J.S.A. 56:8-19; and

f. Any other such additional relief as this Court deems fair and proper.
COUNT SIX

1. Plaintiff repeats and realleges all of the prior allegations of this Complaint as if seq
forth at length herein.

2. As a result of Defendants’ false and deceptive advertisements, claims, promises,
and representations concerning Texas Superfood, and as a consequence of Defendants’
unconscionable trade practices, its sharp and deceitful marketplace practices, and its false
promises, all as set forth above, the class members paid money to and conferred a benefit upon
Defendant in connection with the sale and/or marketing of Texas Superfood by Defendants to
class members, which benefit was received and continues to be retained by Defendants.

3. Retention of the benefit without reimbursement by Defendants to Plaintiff-clasg
members would be unjust, inequitable, and unreasonable.

4. Retention of the benefit without reimbursement by Defendants and at the expense
of Plaintiff and all class members would be unjust, inequitable, and unreasonable.

S. Defendants, as a result of their false and deceptive conduct as set forth above,
became indebted to class members for the sums paid by class members to Defendants foJ

purchase of a misrepresented product. Retention of such sums, without reimbursement, would

15
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result in the unlawful, unjust, and inequitable enrichment of Defendants beyond their lawful
rights in connection with the sale of Texas Superfood to class members.

6. All monies paid by class members to Defendants for purchase of Texaq

Superfood, including all interest earned by Defendants on such monies while in wron
possession thereof, should be disgorged by Defendants and reimbursed to class members m::J
principles of unjust enrichment.
7.-  As a proximate result of Defendants’ conduct, Plaintiff and members of the clasg
suffered ascertainable loss and were damaged.
WHEREFORE, Plaintiff, individually and on behalf of the class, demands judgmen&
against the Defendants for:
a. Treble damages;
b. Pre-judgment and post-judgment interest;
c. Fees and costs;
d. Attomney’s fees;
e. Civil penalties as set forth in N.J.S.A. 56:8-19; and
f. Any other such additional relief as this Court deems fair and proper.
JURY DEMAND
Plaintiff demands a trial by jury on all i§sucs to triable.
TRIAL COUNSEL DESIGNATION

Pursuant to Rule 4:25-4 of the Rules of Court, this Court is respectfully advised thaf
Raphael M. Rosenblatt, Esq. is hereby designated as trial counsel on behalf of Plaintiff.

16
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CERTIFICATION PURSUANT TO R. 4:5-1

The undersigned counsel for Plaintiff hereby certifies that the matter in controversy is nof

the subject of any other known pending action in this or any other Court or any pendin

arbitration, nor is any other action or arbitration known to be contemplated. At this time, no othej

known party, other than members of the class, are anticipated for joinder.
CERTIFICATION OF COMPLIANCE WITH R. 1;38-7

The undersigned counsel for Plaintiff hereby certifies that any confidential personal
identifiers will be redacted from documents submitted to the Court in the future.

ROSENBLATT LAW PC

1/

Raphael M. Rosenblatt, Esq.
Counsel for Plaintiff and all others
similarly situated

By:

Dated: January 8, 2016

17
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