
'16CV0532 BLMWQH

1 Amy P. Lally, SBN 198555 
alally@sidley.com 

2 NaomI A. Igra, SBN 269095 
nigra@sidley.com 

3 Geofffey B.Kehlmann, SBN 298967 
gkehlmann@sidley.com 

4 SIDLEY ADS TIN LLP 
555 West Fifth Street, Suite 4000 

5 Los Angeles, CA 90013 
Tel. (213) 896-6000 

6 Fax: (213) 896-6600 

7 Attorneys for Defendants Nature's Way 
Products, LLC and Schwabe North 

8 America, Inc. 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

SHERRY HUNTER and MALIA 
LEVIN, on behalf of themselves, all 
others similarly situated, and the general 
public, 

Plaintiffs, 

v. 

NATURE'S WAY PRODUCTS, LLC, 
and SCHWABE NORTH AMERICA, 
INC., 

Defendants. 

Case No. 

DEFENDANTS NATURE'S WAY 
PRODUCTS, LLC AND SCHWABE 
NORTH AMERICA, INC.'S 
NOTICE OF REMOVAL OF 
ACTION UNDER 28 U.S.C. § 1441 

Complaint Filed: January 28,2016 
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1 TO THE CLERK OF THE UNITED STATES DISTRICT COURT FOR THE 

2 SOUTHERN DISTRICT OF CALIFORNIA: 

3 PLEASE TAKE NOTICE that pursuant to 28 U.S.C. §§ 1332(d), 1441, 

4 1446, and 1453, defendants Nature's Way Products, LLC and Schwabe North 

5 America, Inc. (collectively "Defendants") remove to this Court the above-styled 

6 action, pending as Case No. 37-2016-00002933-CU-NP-CTL in the Superior Court of 

7 California for the County of San Diego (the "Action"). As grounds for removal, 

8 Defendants state as follows: 

9 1. On January 28, 2016, plaintiffs Sherry Hunter and Malia Levin 

10 (collectively, "Plaintiffs") filed the Action in the Superior Court of California for the 

11 County of San Diego. The Complaint asserts claims on behalf of Plaintiffs and a 

12 putative class of "all persons in California who purchased, for personal or household 

13 use, and not for resale or distribution, Nature's Way Extra Virgin Coconut Oil, or 

14 Nature's Way Liquid Coconut Oil." CompI. ~ 127. Plaintiffs assert claims for: (1) 

15 violation of California's Consumers Legal Remedies Act; (2) violation of California's 

16 Unfair Competition Law; (3) violation of California's False Advertising Law; (4) 

17 Breach of Express Warranties; and (5) Breach of Implied Warranty of 

18 Merchantability. CompI. ~~ 136-177. 

19 2. This Action is a civil class action over which this Court has 

20 original jurisdiction pursuant to 28 U.S.C. § 1332( d)(2)(A) (the "Class Action 

21 Fairness Act" or "CAF A"), and is one that may be removed to this Court pursuant to 

22 the provisions of28 U.S.C. §§ 1446 and 1453. This is a (i) class action; (ii) in which 

23 at least one member of the class of plaintiffs is a citizen of a state different from that 

24 of Defendants; (iii) the number of members of the class of plaintiffs is not less than 

25 100; and (iv) the amount allegedly in controversy exceeds $5,000,000, exclusive of 

26 interests and costs. See 28 U.S.C. § 1332( d)(2), (d)(5)(B). 

27 

28 
1 

NOTICE OF REMOVAL OF ACTION UNDER 28 U.S.c. § 1441 

Case 3:16-cv-00532-WQH-BLM   Document 1   Filed 03/02/16   Page 2 of 8



1 

2 3. 

CAFA Elements 

Covered Class Action. A case satisfies CAFA's class action 

3 requirement if it is "filed under rule 23 of the Federal Rules of Civil Procedure or 

4 similar State statute or rule of judicial procedure authorizing an action to be brought 

5 by 1 or more representative persons as a class action." 28 U.S.C. § 1332( d) (1 )(B). 

6 The present action satisfies this definition, as Plaintiffs' suit is brought "on behalf of 

7 themselves, all others similarly situated, and the general public," including "all 

8 persons in California who purchased, for personal or household use, and not for resale 

9 or distribution, Nature's Way Extra Virgin Coconut Oil, or Nature's Way Liquid 

10 Coconut Oil." Compl. ~~ 2, 127. The Complaint itself is also styled as a "class action 

11 complaint," and contains an entire section devoted to "Class Action Allegations." 

12 Compi. ~~ 126-135. 

13 4. Diversity. The diversity requirement of § 1332( d) is satisfied 

14 when any member of a class of plaintiffs is a citizen of a state different from any 

15 defendant. 

16 a. The citizenship of a corporation for purposes of determining 

17 diversity jurisdiction is based on the place of incorporation and the principal 

18 place of business. 28 U.S.C. § 1332(c). Defendant Schwabe North America, 

19 Inc. is a corporation organized and existing under the laws of Wisconsin with 

20 its principal place of business in Green Bay, Wisconsin. Declaration of Matt 

21 Schueller in Support of Defendants' Notice of Removal of Action Under 28 

22 U.S.C. § 1441 ("Schueller Decl.") ~ 3; see also Compl. ~ 7. Accordingly, 

23 Schwabe North America, Inc. is a citizen of Wisconsin. 

24 b. F or purposes of a "minimal diversity" class action under 

25 CAFA, an unincorporated association is a citizen of the "State where it has its 

26 principal place of business and the State under whose laws it is organized." 28 

27 U.S.C. § 1332(d)(10). "Unincorporated association" covers all noncorporate 

28 business entities, including limited liability companies. Ferrell v. Express 
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1 Check Advance ofSC LLC, 591 F.3d 698,705 (4th Cir. 2010). Defendant 

2 Nature's Way Products, LLC, a limited liability company, is a Wisconsin 

3 business entity with its principal place of business in Green Bay, Wisconsin. 

4 Schueller DecI. at,-r 4; see also CompI. ,-r 6. Accordingly, Nature's Way 

5 Products, LLC is a Wisconsin citizen. Even in a non-CAFA case, Nature's 

6 Way Products, LLC would be deemed a citizen of Wisconsin, as the citizenship 

7 of a limited liability company is determined by the citizenship of its members, 

8 and Nature's Way Products, LLC's sole member is Schwabe North America, 

9 Inc., a citizen of Wisconsin. Schueller DecI. at ,-r 4. 

10 5. The Complaint alleges that plaintiffs Sherry Hunter and Malia 

11 Levin are members of the putative class, which includes "all persons in California 

12 who purchased, for personal or household use, and not for resale or distribution, 

13 Nature's Way Extra Virgin Coconut Oil, or Nature's Way Liquid Coconut Oil." 

14 Compl.,-r 127. The Complaint also states that Sherry Hunter and Malia Levin 

15 purchased their at-issue coconut oil from stores in Chula Vista, California and 

16 Northridge, California. CompI.,-r,-r 107-108. The Complaint alleges that plaintiffs 

17 Sherry Hunter and Malia Levin are residents of California (CompI. ,-r,-r 4-5), and 

18 accordingly, Defendants are informed and believe that Ms. Hunter and Ms. Levin are 

19 citizens of California. See State Farm Mut. Auto. Ins. Co. v. Dyer, 19 F.3d 514,520 

20 (10th Cir. 1994) ("place of residence is prima facie the domicile"). Thus, at least one 

21 member of the class of plaintiffs is a citizen of a state (California) different from that 

22 of Defendants (Wisconsin). 

23 6. The Proposed Class Exceeds 100 Members. Plaintiffs define the 

24 putative class as "all persons in California who purchased, for personal or household 

25 use, and not for resale or distribution, Nature's Way Extra Virgin Coconut Oil, or 

26 Nature's Way Liquid Coconut Oil." CompI.,-r 127. Defendants do not sell the 

27 products at issue directly to consumers. Defendants' customers are retailers, 

28 distributors, and other re-sellers. Defendants do not know how many persons in 
3 
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1 California purchased the products at issue, but are informed and believe that such 

2 persons number more than 100. There is more than one retailer in California that 

3 purchased more than 5,000 units of the two products at issue during the statute of 

4 limitations period. Schueller Decl. ~ 5. 

5 7. Amount in Controversy. CAFA requires that the "aggregate[]" 

6 "matter in controversy exceed[] the sum or value of $5,000,000, exclusive of interest 

7 and costs." 28 U.S.C. § 1332(d)(2) & (6). Removal is proper ifit is demonstrated, 

8 "by a preponderance of evidence, that the aggregate amount in controversy exceeds" 

9 $5,000,000. Rodriguez v. AT&T Mobility Servs. LLC, 728 F.3d 975,981 (9th Cir. 

10 2013). The amount in controversy is determined by accepting Plaintiffs allegations 

11 as true. See, e.g., Sanchez v. Monumental Life Ins. Co., 102 F.3d 398,402 (9th Cir. 

12 1996) ("[T]he amount in controversy is met by the express allegations of the 

13 plaintiffs complaint." (quotation omitted)); Cain v. Hartford Life & Accident Ins. Co., 

14 890 F. Supp. 2d 1246, 1249 (C.D. Cal. 2012) ("In measuring the amount in 

15 controversy, a court must assume that the allegations of the complaint are true and 

16 assume that a jury will return a verdict for the plaintiff on all claims made in the 

17 complaint."). 

18 While Defendants deny Plaintiffs are entitled to any of the relief sought in the 

19 Complaint, the relief the Complaint seeks through restitution, actual and punitive 

20 damages, injunctive relief, and attorneys' fees exceeds CAFA's $5,000,000 amount-

21 in-controversy requirement. 

22 a. Restitution. Plaintiffs seek to represent "all persons in California who 

23 purchased, for personal or household use, and not for resale or distribution, Nature's 

24 Way Extra Virgin Coconut Oil, or Nature's Way Liquid Coconut Oil" (Compl. ~ 127) 

25 and pray for an order "requiring defendants to pay restitution to restore all funds 

26 acquired by means of any act or practice declared by this Court to be an unlawful, 

27 unfair, or fraudulent business act or practice, or untrue or misleading advertising, plus 

28 pre-and post-judgment interest thereon." Compl. ~ 178F. 
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1 Defendants' wholesale sales in California of Nature's Way Extra Virgin 

2 Coconut Oil and Nature's Way Liquid Coconut Oil exceed $5,000,000. Schueller 

3 Decl. ~ 6. Defendants are informed and believe that resellers generally sell products 

4 at retail for more than they pay to purchase the products at wholesale. Schueller Decl. 

5 ~ 7. 

6 b. Injunctive Relief. Plaintiffs also seek injunctive relief in the form of 

7 an order "requiring defendants to conduct a corrective advertising campaign" and an 

8 order "compelling defendants to destroy all misleading and deceptive advertising 

9 materials and product labels, and to recall all offending products." Compl. ~ 178C, D. 

10 Costs of compliance with an injunction are relevant in ascertaining whether the 

11 amount in controversy is satisfied. See 28 U.S.C. § 1332(d) (excluding only interest 

12 and costs from the aggregated amount in controversy); see also Guglielmino v. McKee 

13 Foods Corp., 506 F.3d 696, 700 (9th Cir. 2007). An injunction would impose 

14 additional costs on Defendants to the extent they would be required to re-Iabel and re-

15 ticket merchandise, revise promotional materials and other sales-related materials, and 

16 issue a recall. Schueller Decl. ~ 8. 

17 c. Attorneys' Fees. Finally, if the class action is successful, the class 

18 would be entitled to recover attorneys' fees. An award of attorneys' fees, if such fees 

19 are specifically authorized by statute, may be considered for purposes of calculating 

20 the mount in controversy. See Kroske v. US Bank Corp., 432 F.3d 976, 980 (9th Cir. 

21 2005). Courts in the Ninth Circuit consider a reasonable and fair estimate of 

22 attorneys' fees to be twenty-five percent of the total recovery. See Powers v. Eichen, 

23 229 F.3d 1249, 1256 (9th Cir. 2000); Lim v. Helio, LLC, No. CV 11-9183 PSG, 2012 

24 WL 359304, at *3 (C.D. Cal. Feb. 2, 2012). Here, if Plaintiffs and/or the putative 

25 class succeeds on the CLRA claim, recovery of attorneys' fees may be statutorily 

26 authorized. See Cal. Civ. Code § 1780(e). 

27 As explained above, the estimated amount in controversy in the instant 

28 action (for restitution, actual and punitive damages, injunctive relief, and attorneys' 
5 
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1 fees) exceeds $5,000,000. This amount satisfies CAFA's $5,000,000 amount-in-

2 controversy requirement based on the allegations of Plaintiffs' Complaint. 

3 8. No CAF A Exceptions. This case does not fall within any 

4 exclusion to removal jurisdiction recognized by 28 U.S.C. § 1332( d) because none of 

5 the named defendants is a citizen of California, the state in which the action originally 

6 was filed, and no other exclusion applies. 

7 Procedural Matters 

8 9. Removal is Timely. Nature's Way was served on February 1, 

9 2016, and Schwabe North America was served on February 22,2016. Thus, this 

10 notice of removal is timely, as the 30-day period for removal has not expired. 

11 10. Removal to Proper Court. This Court is part of the "district and 

12 division embracing the place where" the State Court Action was filed - San Diego 

13 County, California. 28 U.S.C. § 1446(a). 

14 11. Pleadings and Process. Pursuant to 28 U.S.C. § 1446(a), attached 

15 hereto is "a copy of all process, pleadings, and orders served upon" Defendants. 

16 12. Filing and Service. A copy of this Notice of Removal is being 

17 filed with the Clerk of the Superior Court of California for the County of San Diego, 

18 and is being served on all counsel of record, consistent with 28 U.S.C. § 1446(d). The 

19 Superior Court of California for the County of San Diego is located within this 

20 district. 

21 13. Arbitration. Defendants reserve any and all contractual right to 

22 require arbitration of this controversy. This Notice of Removal is filed without 

23 prejudice to the exercise of such contractual right. 

24 WHEREFORE, Defendants respectfully remove this action, now 

25 pending in the Superior Court of California for the County of San Diego, to the United 

26 States District Court for the Southern District of California. 

27 

28 
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2 DATED: March 2,2016 Respectfully submitted, 

SIDLEY AUSTIN LLP 
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By: sf Geoffrey B. Kehlmann 
Geoffrey B. Kehlmann 
Attorneys for Defendants 
Nature's Way Products, LLC and 
Schwabe North America, Inc. 
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