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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

BETSY WEITZMAN, SETH ALLISON,
CAREN GOLDSTEIN, GERTRUDE
PUNARO THOMAS, and CRISTIN
WEBSTER, on behalf of themselves and all
others similarly situated,

No.
CLASS ACTION COMPLAINT

Plaintiffs,

V.

VOLKSWAGEN GROUP OF AMERICA,

)
)
)
)
)
)
) JURY TRIAL DEMANDED
)
)
)
INC., )
)
)

Defendant.

Plaintiffs, Betsy Weitzman, Seth Allison, Caren Goldstein, Gertrude Punaro Thomas, and
Cristin Webster, by their counsel, individually and on behalf of all others similarly situated, for
their class action complaint, allege as follows based upon personal knowledge where applicable,
the investigation of their counsel, information on belief, and publicly available information:

OVERVIEW OF THE ACTION

1. This consumer class action arises from Defendant VVolkswagen Group of
America, Inc. (“Volkswagen”)’s intentional violation of environmental laws, and deliberate
misrepresentations to its customers, which have a reach that is, unfortunately, historic in scope.

2. For years, Volkswagen has aggressively advertised and promoted “Clean Diesel”
engines that, until recently, were the key selling point for a number of popular vehicles sold
under the Volkswagen and Audi brands.

3. It has recently come to light that such engines are not at all “clean” or “green,” as
advertised and promoted by Volkswagen. Instead of delivering on its promise to sell

environmentally-conscious, fuel efficient, and powerful vehicles, Volkswagen engaged in mass
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deception that misled regulators and consumers, and harmed consumers as well as the
environment.

4, The U.S. Environmental Protection Agency (“EPA”) and state regulators have
enacted and enforced laws designed to protect citizens from pollution and in particular, certain
chemicals and agents known to cause disease in humans. Automobile manufacturers must abide
by these laws and regulations, but, Volkswagen, after years of cover up, has admitted that it did
not.

5. Volkswagen purposefully evaded federal and state laws by deploying a nefarious
technology defined as a “defeat device,” under the Clean Air Act, 42 U.S.C. § 7401, et seq.,
which was used to cheat government-mandated emissions testing. During such testing,
Volkswagen’s diesel vehicles armed with the defeat device would produce relatively low and
compliant levels of emissions, but, outside of the testing context, the vehicles would behave
quite differently, and spew pollutants at levels as much as forty times greater than legal
emissions levels.

6. Volkswagen has deployed its egregious defeat device in at least the following
Volkswagen models, as well as the Audi A3, beginning with vehicles for the 2009 model year
(“MY™): MY 2009-2015 VW Jetta; MY 2009-2015 VW Beetle; MY 2009-2015 VW Golf; MY
2012-2015 VW Passat; and MY 2009-2015 Audi A3.

7. There is no dispute that Volkswagen engaged in this scheme. At a press
conference on Monday, September 22, 2015, Defendant’s CEO, Michael Horn, stated “[W]orst
of all, we were dishonest to our customers. We totally screwed up.” As Martin Winterkorn,
former CEO of the parent company of the Volkswagen Group, apologized, “I personally am

deeply sorry that we have broken the trust of our customers and the public.”
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8. A coalition of attorneys general from at least 40 states and the District of
Columbia are investigating whether Volkswagen committed consumer fraud and environmental
violations, with attorneys general in California and Texas pursuing their own investigations.
Criminal investigations have also begun in Europe.

9. Indeed, on the same day (October 8, 2015) that German police raided offices at
Volkswagen Group’s headquarters in Wolfsburg, Germany and at executives’ residences in
connection with their investigation into the scandal, Horn, as head of VVolkswagen’s U.S.
operations, appeared before the House of Representatives’ Energy and Commerce Committee.

10. In his written testimony, CEO Horn admitted that VVolkswagen had “broken the
trust of its customers,” along with that of the “public and regulators.”

11. “On behalf of our company, and my colleagues in Germany,” Horn further
testified, “l would like to offer a sincere apology for VVolkswagen’s use of a software program
that served to defeat the regular emissions testing regime.” Horn even admitted that the software
had been installed “for the express purpose of beating [emissions] tests.”

12.  While Horn stated that “we at VVolkswagen take full responsibility for our
actions,” he also testified that potential software “fixes” may take months or years to implement,
depending on the model. Moreover, Volkswagen, through Horn’s testimony or otherwise, is yet
to make clear how any such “fix” might affect engine performance and fuel economy. Nor has
Volkswagen’s purported acceptance of responsibility included measures to address the vast
economic harms to its customers.

13. By manufacturing and selling cars with defeat devices that allowed for higher

levels of emissions than what was certified to the EPA, and higher levels than state and federal
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regulations allow, VVolkswagen violated the Clean Air Act and state regulations, defrauded its
customers, and engaged in unfair competition.

14. This class action is brought to remedy the vast harms that VVolkswagen has
inflicted upon its customers. Plaintiffs seek damages, injunctive relief, and equitable relief.

PARTIES

15. Plaintiff Betsy Weitzman resides in Conshohocken, Pennsylvania. In March
2014, Plaintiff Weitzman purchased a new, 2014 VW Jetta TDI CleanDiesel from Ardmore VW,
an authorized VVolkswagen dealer in Ardmore, Pennsylvania. Plaintiff still owns this vehicle.

16. Plaintiff Seth Allison resides in Glen Elyn, Illinois. In March 2014, Plaintiff
Allison purchased a new 2013 VW Jetta Sportwagen TDI CleanDiesel from the Autobarn City
Volkswagen, an authorized Volkswagen dealer in Chicago, Illinois. Plaintiff still owns this
vehicle.

17. Plaintiff Caren Goldstein resides in Philadelphia, Pennsylvania. In August 2011,
Plaintiff Goldstein purchased a new 2011 VW Jetta Sportwagen TDI CleanDiesel from
Volkswagen of Langhorne (now known as “Piazza VVolkswagen of Langhorne”), an authorized
VW dealer in Langhorne, Pennsylvania. Plaintiff still owns this vehicle.

18. Plaintiff Gertrude Punaro Thomas resides in Arlington, Virginia. Plaintiff
Thomas purchased a new 2011 Jetta TDI CleanDiesel from Stolhman VW, an authorized
Volkswagen dealer in Vienna, Virginia. Plaintiff still owns the vehicle.

19. Plaintiff Cristin Webster resides in Marblehead, Massachusetts. In July 2013,
Plaintiff Webster purchased a used 2010 VW Jetta Sportwagen TDI CleanDiesel from Patrick
Volkswagen, an authorized VVolkswagen dealer in Auburn, Massachusetts. Plaintiff still owns

this vehicle.
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20. Defendant VVolkswagen Group of America is a New Jersey corporation with its
principal place of business in Herndon, Virginia, and its Eastern Regional headquarters located
in Woodcliff Lakes, New Jersey.

21.  Atall relevant times, Volkswagen manufactured, distributed, sold, leased and
warranted the vehicles with defeat devices under the Volkswagen and Audi names throughout
the United States. The defeat device, engine, and engine control systems were all designed by
Volkswagen or its agents. Volkswagen also developed and distributed its owners’ manuals,
warranty materials, advertisements and other promotional materials related to the vehicles
containing defeat devices.

JURISDICTION AND VENUE

22.  This Court has jurisdiction over this action pursuant to the Class Action Fairness
Act, 28 U.S.C. § 1332(d), because at least one class member is a citizen of a state other than that
of Defendant, there are more than 100 class members, and the aggregate amount in controversy
exceeds $5 million, exclusive of interest and costs.

23.  Venue is proper in this District under 28 U.S.C. § 1391(b) because Defendant is
subject to personal jurisdiction in the District, regularly conducts business in the District, and has

caused harm to putative class members residing in the District.
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CLASS ACTION ALLEGATIONS

Plaintiffs bring this action on behalf of themselves and as a class action, pursuant

to the provisions of Rules 23(a), (b)(2), and (b)(3) of the Federal Rules of Civil Procedure, on

behalf of the following class (the “Class”):

25.

All persons in the United States who are current or former owners
and/or lessees of a “Defeat Device Vehicle.” Defeat Device
Vehicles include: MY 2009-2015 VW Jetta; MY 2009-2015 VW
Beetle; MY 2009-2015 VW Golf; MY 2012-2015 VW Passat; and
MY 2009-2015 Audi A3.

Excluded from the Class are Volkswagen and its subsidiaries and
affiliates, and the judge to whom this case is assigned and his or
her immediate family.

The members of the Class are readily ascertainable but are so numerous that

joinder is impracticable. The exact number and names of the members of the Class are presently

unknown to Plaintiffs, but can be easily ascertained through discovery, with approximately

483,000 affected vehicles sold in the United States.

26.

There are questions of law and fact common to the Class, and such questions

predominate over individual questions. Defendant pursued a common course of conduct toward

the Class as alleged. This action arises out of a common nucleus of operative facts. Common

questions include:

a. Whether Volkswagen designed, advertised, marketed, distributed, leased, sold, or

otherwise placed vehicles containing a defeat device into the stream of commerce

in the United States;

. Whether the Clean Diesel engine system in the affected vehicles contains a defect

in that it does not comply with EPA requirements and other environmental laws

and regulations;
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c. Whether the Clean Diesel engine systems in the affected vehicles can be made to
comply with EPA standards, and whether such compliance will impact the
performance or fuel efficiency of the vehicles;

d. Whether Volkswagen’s conduct violates consumer protection statutes, warranty
laws, and other laws as asserted herein;

e. Whether Plaintiffs and the Class overpaid for their vehicles;

f.  Whether any recall program implemented by Volkswagen can provide Plaintiffs
and the Class with the benefit of their bargain or whether further relief and
damages are necessary to make Plaintiffs and the Class whole;

g. Whether any “fixes” implemented by Volkswagen come at the expense of
performance or fuel economy, causing further harm to Plaintiffs and the Class;

h. Whether Plaintiffs and the Class are entitled to equitable relief, including, but not
limited to, restitution or other injunctive relief; and

i.  Whether Plaintiffs and the Class are entitled to damages and other monetary relief
and, if so, in what amount.

217. Plaintiffs will fairly and adequately represent the interests of the Class. Plaintiffs
have no interests that are antagonistic to those of the Class. Plaintiffs have the ability to assist
and adequately protect the rights and interests of the Class during the litigation. Further,
Plaintiffs are represented by counsel who are competent and experienced in consumer class
action litigation.

28.  This class action is not only the appropriate method for the fair and efficient
adjudication of the controversy, but is, in fact, the superior method to all other available methods

because:
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a. the joinder of thousands of geographically diverse individual class members is
impracticable, cumbersome, unduly burdensome, and a waste of judicial and/or
litigation resources;

b. there is no special interest by class members in individually controlling
prosecution of separate causes of action;

c. Class members’ individual claims are relatively modest compared with the
expense of litigating the claim, thereby making it impracticable, unduly
burdensome, expensive, if not totally impossible, to justify individual class
members’ addressing their losses;

d. when Defendant’s liability has been adjudicated, the claims of all class members
can be determined by the Court and administered efficiently in a manner that is
far less erroneous, burdensome, and expensive than if it were attempted through
filing, discovery, and trial of many individual cases;

e. this class action will promote orderly, efficient, expeditious, and appropriate
adjudication and administration of class claims to promote economies of time,
resources, and limited pool of recovery;

f. this class action will assure uniformity of decisions among class members;

g. without this class action, restitution will not be ordered and Defendant will be
able to reap the benefits or profits of its wrongdoing; and

h. the resolution of this controversy through this class action presents fewer
management difficulties than individual claims filed in which the parties may be

subject to varying indifferent adjudications of their rights.
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29. Class certification is also appropriate because Defendant has acted, or refused to
act, on grounds generally applicable to the Class, making class-wide equitable, injunctive,
declaratory and monetary relief appropriate. In addition, the prosecution of separate actions by
or against individual members of the Class would create a risk of incompatible standards of
conduct for Defendant and inconsistent or varying adjudications for all parties.

FACTUAL ALLEGATIONS

30.  Although under 1% of automobiles sold in the United States are powered by
diesel engines, approximately 23% of those sold by VVolkswagen are diesels, with those vehicles
making up the bulk of diesel automobile sales in the U.S.

31.  To achieve this success in the marketplace, Volkswagen promoted their diesel
cars as “clean” and “green” vehicles. The terms “Clean Diesel” and “CleanDiesel” are marketing
terms VVolkswagen has used to promote its vehicles in many forms of advertising media.

32.  Asjust several examples of Volkswagen’s widespread and pervasive
misrepresentations, in the series of advertisements below Volkswagen touts its Clean Diesel
engines as “eco-conscious,” all while delivering improved fuel efficiency and enhanced

performance.
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q

Diesel has really cleaned
up its act.

Find oul how clean diesel lechnology impacts Tuel elliciency
and performonce, while also being o more eco-conscious

choice.

-

Not just how far, but how
fun.

With efficient diesel technology, TDI Cleon Diesel lets you
trovel much farther betwoan stops tor tuel than with
comparable gosoline engines. ~  And since our TDI
Clean Diesel engines ore lurbocharged, soch one of those

milas will ba infinitaly mora fun,

Reach all of your long-
range goals.

Volkswogen oflers Ihe mosl deon diesels of any beund in Ihe
U.S. Thot's why it’s not surprising VW has the most 2013
modek that gat over 40 mpg. Fer inttance, with the
Passul TDI gelling up lo 43 bwy mpg, you con havel up lo
795 miles on one tonk of fuel. * Thot's better range thon

any hybrid in its closs

10
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33.  Volkswagen even went so far as to declare that its Clean Diesel technology was
part of an environmentally-friendly “philosophy” that produced *“eco-conscious” vehicles that

were “still fun to drive.”

When blue is greener than
green.

Owr 1IN Cleon Digsal and bybrid vehicles are products ot
our Think Blue™ philescphy. II's aboul moking cors thal we
eco-conscious but still fun 1o drive. So when you want 1o go

hayond just graen, Think Rlue.

34.  All of the above has recently been shown to be a pervasive fraud committed by
Volkswagen, as Volkswagen has purposefully evaded state and federal environmental laws and
regulations using its defeat device.

35.  Asexplained in the EPA’s Notice of Violation (“NOV”) dated September 18,
2015, along with a letter from the California Air Resources Board also dated September 18,
2015, Volkswagen included sophisticated software in “clean” diesel vehicles sold in the United
States that detected when the vehicle was undergoing official emissions testing. While
undergoing emissions testing, the software turns on full emissions controls, leading to emissions
that meet government-regulated emissions standards during emission testing. During normal

driving, however, these controls are suppressed through the “defeat device” software, and the

11
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vehicles’ emissions increase dramatically. During normal operation the vehicles emitted
between 10 and 40 times as much pollution into the environment as is allowed under the Clean
Air Act and state regulations, including up to 40 times the standard allowed for nitrogen oxides
(“NOx”) — a dangerous pollutant.

36. NOXx contributes to nitrogen dioxide, ground-level ozone, and fine particulate
matter. When humans are exposed to nitrogen dioxide, they may be at a greater risk for serious
health dangers, including asthma attacks and other respiratory illness requiring hospitalization.
Ozone and particulate matter exposure have been associated with premature death due to
respiratory-related or cardiovascular-related effects. Children, the elderly, and people with pre-
existing respiratory illness are at an elevated risk for adverse health consequences associated
with these pollutants.

37. The Clean Air Act requires car makers to certify that vehicles sold in the United
States meet federal emissions standards. The EPA certifies conformity with regulations to car
makers for vehicles that satisfy emissions regulations. To be sold in the United States, a vehicle
must be certified by the EPA to comply with its regulations.

38.  Since at least 2008, VVolkswagen has held out its Clean Diesel cars as complying
with the Clean Air Act and other environmental laws and regulations, while offering an
enhanced driving experience and excellent fuel economy. For instance, in introducing the 2.0L
TDI Clean Diesel engine in 2008, VVolkswagen touted it as a “fantastic power train” that “gives
very good fuel economy” and “is also good for the environment because it puts out 25% less
greenhouse gas emissions than what a gasoline engine would . . . cuts out the particulate

emissions by 90% and the emissions of nitrous oxide are cut by 95% . . . [and is] clean enough to

12
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be certified in all 50 states.” See http://www.volkswagenag.com/content/vwcorp/
info_center/en/news/2008/10/ vw_in_fuel _economy_guide.html (last accessed Sept. 30, 2015).

39. The combination of supposed benefits of a “TDI Clean Diesel” engine — low
emissions, fuel efficiency, and strong performance — was especially attractive to consumers, as
Volkswagen promoted a product with features that were in key respects superior to vehicles
offering gasoline or hybrid engines.

40. Not only did Volkswagen target consumers with deliberately false advertising that
promised things that were impossible for it to deliver while complying with the law, it charged
them steep premiums for vehicles featuring Clean Diesel engines. These premiums occur across
all of the vehicle lines in which VVolkswagen installed its defeat device, exceeded $6,000 for one
model and approached $7,000 for another.

41. Volkswagen has announced that it has suspended sales of the subject vehicles in
the United States until the defeat devices are removed from the vehicles and the vehicles are
actually legal to sell in the United States.

42.  While there is a massive recall effort being taken by Volkswagen abroad, and a
recall has been ordered by the EPA, the details of such a recall have not yet been announced for
vehicles in the United States. Even to the extent it may be possible to bring defeat device
vehicles into compliance with federal and state emissions standards, it is widely recognized that
bringing about such compliance will almost certainly harm vehicle performance and fuel
economy.

43. Likewise, such a recall will not remedy the extensive economic harm Volkswagen
has inflicted upon its customers, who have paid steep premiums for vehicles that were attractive

precisely because of the false promises made by Volkswagen. “Clean Diesel” vehicles have

13
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sharply decreased in value and are presently unsalable. In fact, Volkswagen has halted all sales
of such vehicles, new or used.

44.  Along with the diminished value of their vehicles, Plaintiffs and the Class are
stuck with cars that severely pollute and harm the environment. “Eco-consciousness” was a core,
but non-existent, benefit promoted by Volkswagen in the first place.

DEFENDANT’S MISCONDUCT TOLLS THE STATUTE OF LIMITATIONS

A. Discovery Rule Tolling

45, Volkswagen’s defeat devices, by their very nature, are clandestine. Plaintiffs
could not have discovered that VVolkswagen concealed and misrepresented the true emissions
levels of its vehicles through the use of defeat devices, which, by design, conceal the fact that the
exhaust emissions during normal vehicle use actually exceeded amounts allowed by applicable
regulations.

46.  Volkswagen’s efforts to deceive consumers and regulators were the result of
Volkswagen’s deliberate concealment and fraud.

47. Plaintiffs could not have reasonably discovered, or have reason to suspect, that
Volkswagen intentionally concealed information about the defeat devices from federal and state
regulators and VVolkswagen’s customers.

48. Until the recent revelations about VVolkswagen’s misconduct uncovered by the
EPA, no reasonable and diligent investigation by consumers could have led to the discovery of
the defeat devices, as Volkswagen solely possessed information about the existence of its

sophisticated emissions fraud scheme.

14
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B. Tolling Due To Fraudulent Concealment

49, For the reasons set forth above, all applicable statutes of limitation have been
tolled by Volkswagen’s active fraudulent concealment of the facts alleged in this Complaint.

50.  Volkswagen actively concealed and misrepresented them through the use of
defeat devices, took deliberate and elaborate measures to do so, all while actively deceiving its
customers about the true emissions levels, performance, and fuel economy of its vehicles.

C. Estoppel

51. Volkswagen was under a continuous duty to disclose to consumers, including
Plaintiffs, the facts that it knew about the emissions, fuel economy, and performance of the
vehicles equipped with defeat devices, and of those vehicles’ inability to comply with federal
and state emission standards.

52.  Volkswagen violated this duty and unlawfully circumvented federal and state
emission standards through the use of defeat devices, and VVolkswagen intentionally
misrepresented the ability of the subject vehicles to comply with state and federal law regulating
vehicle emissions and clean air.

53.  Volkswagen is therefore estopped from relying on any statutes of limitation
defenses in this action.

COUNT |
(Fraud)

54, Plaintiffs reallege and incorporate by reference all paragraphs as though fully set
forth herein.

55.  Volkswagen intentionally concealed and suppressed material facts concerning the
quality of the defeat device vehicles. As alleged in this Complaint, notwithstanding references in

the very model names of the subject vehicles as “Clean Diesel,” or to their engines as “TDI

15
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Clean Diesel” engines, Volkswagen engaged in a clandestine scheme to evade federal and state
vehicle emissions standards by installing software designed to conceal its vehicles’ emissions.
The software installed on the vehicles at issue was designed to turn on during emissions
certification testing, such that the vehicles would show far lower emissions than when actually
operating on the road. The result was what VVolkswagen intended: vehicles passed emissions
certifications by way of deliberately induced false readings; in other words, VVolkswagen cheated
the test time and time again.

56. Plaintiffs and class members reasonably relied upon Volkswagen’s false
representations, and had no way of knowing that VVolkswagen’s representations were false and
misleading.

57.  Asalleged above, Volkswagen employed a highly sophisticated method of
deception.

58.  As Volkswagen calculated, its customers, including Plaintiffs and class members,
highly valued the fact that the vehicles they were purchasing or leasing were clean diesel cars,
and they bought them at premium prices.

59.  Volkswagen had a duty to disclose the emissions scheme it engaged in with
respect to the vehicles at issue because knowledge of the scheme and its details were known
and/or accessible only to Volkswagen, because Volkswagen had exclusive knowledge as to
implementation and maintenance of its scheme, and because Volkswagen knew the facts were
not known to or reasonably discoverable by Plaintiffs or the Class.

60.  Volkswagen also had a duty to disclose because it made affirmative
representations about the qualities of its vehicles with respect to emissions standards, starting

with references to them as clean diesel cars, or cars with clean diesel engines, which were

16



Case 2:15-cv-05588-SD Document 1 Filed 10/13/15 Page 17 of 29

misleading, deceptive, and incomplete without the disclosure of the additional facts set forth
above regarding its emissions scheme, the actual emissions of its vehicles, its actual philosophy
with respect to compliance with federal and state clean air law and emissions regulations, and its
actual practices with respect to the vehicles at issue.

61.  These omitted and concealed facts were plainly material to Plaintiffs and the
Class.

62. Because of the concealment and suppression of material facts, Plaintiffs and the
Class have sustained damage because they own vehicles that are diminished in value as a result
of Volkswagen’s concealment of the actual quality and quantity of those vehicles’ emissions.

63. Had Volkswagen’s emissions scheme been revealed to the public, Plaintiffs
would never have purchased their vehicles, let alone purchased them at a premium price, even
assuming such vehicles could have been lawfully sold in the United States. Plaintiffs purchased
their vehicles on the reasonable, but false belief, that their vehicles complied with United States
emissions standards, and would retain their advertised and promised operating features and
characteristics throughout their useful lives.

64.  Volkswagen, having sold the vehicles with the defeat device, the value of
Plaintiffs” and class members’ vehicles was far below their purchase or lease prices, and has
diminished as a result of the fraud alleged herein.

65.  Volkswagen’s fraudulent concealment of its emissions scheme has also tarnished
the Volkswagen and Audi brand names attached to Plaintiffs’ and class members’ vehicles and
made it virtually impossible for them to resell their vehicles.

66.  Volkswagen is liable to Plaintiffs and class members for damages in an amount to

be proven at trial.

17
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COUNT 1l
(Breach of Express Contract/\Warranty)

67. Plaintiffs reallege and incorporate by reference all paragraphs as though fully set
forth herein.

68. Defendant expressly represented and warranted to purchasers of the subject
vehicles that the vehicles at least complied with all applicable laws and regulations relating to
exhaust emissions.

69.  Such statements became the basis of the bargain for Plaintiffs and other
purchasers of the vehicles because such statements are among the facts a reasonable consumer
would consider to be material in the purchase of a vehicle.

70. In normal driving conditions, however, the subject vehicles did not comply with
applicable environmental regulations.

71. In addition, Defendant stated that the vehicles achieved a certain fuel efficiency in
terms of miles per gallon of fuel when tested in accordance with applicable EPA regulations.

72.  Those statements created an express warranty that, under EPA test conditions, the
vehicle achieved the stated fuel efficiency for purposes of making apples-to-apples comparisons
with other vehicles.

73.  Testing under EPA regulations presupposes that the vehicles comply with all laws
and regulations applicable to automobiles, including environmental regulations.

74, Had the subject vehicles been tested in accordance with EPA fuel efficiency
standards while also complying with pollution regulations, they would have achieved
significantly lower fuel efficiency than was stated on the EPA mileage sticker on the vehicle.

75.  Asaresult of the foregoing breaches of express warranty, Plaintiffs and other

members of the Class have been damaged in that they purchased a vehicle that was unlawful to
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have been sold in the first instance, and, even if lawfully sold, was far less valuable than what
they paid for the vehicles.

COUNT 111
(Breach of Implied Warranty of Merchantability)

76. Plaintiffs reallege and incorporate by reference all paragraphs as though fully set
forth herein.

77.  Section 2-314 of the Uniform Commercial Code provides that, unless disclaimed,
there is an implied warranty of merchantability with respect to the goods being purchased.

78.  Among the warranties included within the implied warranty of merchantability is
that the goods would pass without objection in the trade under the contract description.

79. For the reasons set forth above, the subject vehicles would not pass without
objection in the trade because the retail sale by the manufacturer of a vehicle that contains a
defeat device is unlawful.

80.  Asaresult of the foregoing breaches of warranty, Plaintiffs and other members of
the Class have been damaged in that they purchased a vehicle that was unlawful to have been
sold in the first instance, and, even if lawfully sold, was less valuable than what they paid for the
vehicles because the vehicles do not comply with applicable environmental regulations and cost
more to operate because, if they are repaired to conform with applicable environmental
regulations, they will be less efficient to operate and incur higher fuel costs. Plaintiffs have been
damaged in an amount to be proven at trial, including without limitation compensation,

incidental, and consequential damages.

19



Case 2:15-cv-05588-SD Document 1 Filed 10/13/15 Page 20 of 29

COUNT IV
(Unjust Enrichment)

81. Plaintiffs reallege and incorporate by reference all paragraphs as though fully set
forth herein.

82.  Volkswagen has been unjustly enriched in that it intentionally sold vehicles with
defeat devices, which were intended to mask the fact that the subject vehicles did not comply
with applicable automobile exhaust regulations.

83.  When purchasing their vehicles, Plaintiffs and the Class reasonably believed that
the subject vehicles complied with applicable environmental regulations and, if properly tested in
accordance with EPA mileage standards, would achieve for comparison purposes the mileage
stated on the window sticker of the vehicles.

84. Plaintiffs and the Class got less than what they paid for in that the subject vehicles
did not comply with applicable environmental regulations, nor was the EPA mileage stated on
the sticker usable for comparison purposes for other vehicles.

85.  The foregoing did not occur by happenstance or conditions out of Defendant’s
control. To the contrary, the vehicles were deliberately designed to comply with environmental
regulations only when being tested and were known and intended by Defendant to not comply
with applicable regulations under ordinary driving conditions.

COUNT V
(Violation of Illinois Consumer Fraud and Deceptive Business Practices Act
(815 ILCS § 505/1, et seq.))

86. Plaintiffs reallege and incorporate by reference all paragraphs as though fully set
forth herein.

87.  This claim is brought by Plaintiff Allison on his own behalf and on behalf of

others in lllinois who own or have owned, or lease or have leased, defeat device vehicles.
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88.  Volkswagen is a “person” as that term is defined in 815 ILCS 8 505/1(c).

89. Plaintiff is a “consumer” as that term is defined in 815 ILCS § 505/1(e).

90.  The Illinois Consumer Fraud and Deceptive Business Practice Act (“lllinois
CFA”) prohibits “unfair or deceptive acts or practices, including but not limited to the use or
employment of any deception, fraud, false pretense, false promise, misrepresentation or the
concealment, suppression or omission of such material fact . . . in the conduct of trade or
commerce . . . whether any person has in fact been misled, deceived or damages thereby.” 815
ILCS 8505/2.

91. Volkswagen participated in misleading, false, or deceptive acts that violated the
Illinois CFA. By fraudulently installing the defeat device to make it appear that is Clean Diesel
engine systems complied with EPA regulations, Volkswagen engaged in deceptive business
practices prohibited by the Illinois CFA.

92. In the course of its business, Volkswagen installed the defeat device and
concealed that is Clean Diesel systems failed EPA regulations as described herein and otherwise
engaged in activities with a tendency or capacity to deceive. Volkswagen also engaged in
unlawful trade practices by employing deception, deceptive acts or practices, fraud,
misrepresentations, or concealment, suppression or omission of any material fact with intent that
others rely upon such concealment, suppression or omission, in connection with the sale of
affected vehicles.

93.  Volkswagen has known of its use of the defeat device and the true nature of its
Clean Diesel engine system for at least six years, but concealed all of that information until

recently.
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94. Volkswagen was also aware that it valued profits over environmental cleanliness,
efficiency, and lawfulness, and that it was manufacturing, selling and distributing vehicles
throughout the United States that did not comply with EPA regulations. Volkswagen concealed
this information as well.

95. By failing to disclose and by actively concealing the defeat device and the true
cleanliness and performance of the Clean Diesel engine system, by marketing its vehicles as safe,
reliable, environmentally clean, efficient, and of high quality, and by presenting itself as a
reputable manufacturer that valued safety, environmental cleanliness and efficiency, and stood
behind its vehicles after they were sold, Volkswagen engaged in unfair and deceptive business
practices in violation of the Illinois CFA.

96. In the course of VVolkswagen’s business, it willfully failed to disclose and actively
concealed the use of the defeat device and true cleanliness and efficiency of the Clean Diesel
engine system and serious defects discussed above. Volkswagen compounded the deception by
repeatedly asserting that the defeat device vehicles were safe, reliable, environmentally clean,
efficient, and of high quality, and by claiming to be a reputable manufacturer that valued safety,
environmental cleanliness and efficiency, and stood behind its vehicles once they are on the road.

97.  Volkswagen’s unfair or deceptive acts or practices were likely to and did in fact
deceive reasonable consumers, including Plaintiff, about the true cleanliness and efficiency of
the Clean Diesel engine system, the quality of the Volkswagen and Audi brands, the devaluing of
environmental cleanliness and integrity at VVolkswagen, and the true value of the affected
vehicles.

98.  Volkswagen intentionally and knowingly misrepresented material facts regarding

the affected vehicles with an intent to mislead Plaintiff.
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99. Volkswagen knew or should have known that its conduct violated the Illinois
CFA.

100. As alleged above, Volkswagen made material statements about the safety,
cleanliness, efficiency, and reliability of the affected vehicles and the VVolkswagen and Audi
brands that were either false or misleading.

101. Volkswagen owed Plaintiff a duty to disclose the true safety, cleanliness,
efficiency and reliability, of the affected vehicles and the devaluing of environmental cleanliness
and integrity at Volkswagen, because VVolkswagen:

a. Possessed exclusive knowledge that it valued profits over environmental
cleanliness, efficiency, and lawfulness, and that it was manufacturing, selling,
and distributing vehicles throughout the United States that did not comply
with EPA regulations;

b. Intentionally concealed the foregoing from Plaintiff; and/or

c. Made incomplete representations about the safety, cleanliness, efficiency, and
reliability of the affected vehicles generally, and the use of the defeat device
and true nature of the Clean Diesel engine system in particular, while
purposefully withholding material facts from Plaintiff that contradicted these
representations.

102. Because Volkswagen fraudulently concealed the defeat device and the true
cleanliness and performance of the Clean Diesel engine system, resulting in a raft of negative
publicity once the use of the defeat device and true characteristics of the Clean Diesel engine

system finally began to be disclosed, the value of the affected vehicles has greatly diminished.
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In light of the stigma attached to those vehicles by VVolkswagen’s conduct, they are now worth
significantly less than they otherwise would be.

103. Volkswagen’s fraudulent use of the defeat device and its concealment of the true
characteristics of the Clean Diesel engine system were material to Plaintiff. A vehicle made by
a reputable manufacturer of environmentally friendly vehicles is worth more than an otherwise
comparable vehicle made by a disreputable manufacturer of environmentally dirty vehicles that
conceals its polluting engines rather then promptly remedying them.

104. Plaintiff Allison and other class members suffered ascertainable loss caused by
Volkswagen’s misrepresentation and its concealment of and failure to disclosure material
information.

105. Volkswagen had an ongoing duty to all Volkswagen and Audi customers to
refrain from unfair and deceptive acts or practices under the Illinois CFA. All owners of affected
vehicles suffered ascertainable loss in the form of the diminished value of their vehicles as a
result of Volkswagen’s deceptive and unfair acts and practices made in the course of
Volkswagen’s business.

106. Volkswagen’s violations present a continuing risk to Plaintiff as well as to the
general public. Volkswagen’s unlawful acts and practices complained of herein affect the public
interest.

107.  As adirect and proximate result of Volkswagen’s violations of the Illinois CFA,
Plaintiff has suffered injury-in-fact and/or actual damage.

108. Pursuant to 815 ILCS § 505/10a(a), Plaintiff Allison seeks monetary relief against
Volkswagen in the amount of actual damages, as well as punitive damages because Volkswagen

acted with the fraud and/or malice and/or was grossly negligent.
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109. Plaintiff Allison also seeks an order enjoining Volkswagen’s unfair and/or
deceptive acts or practices, punitive damages, and attorneys’ fees, and any other just and proper
relief available under 815 ILCS § 505/1 et seq.

COUNT VI
(Violations of the Massachusetts Consumer Protection Act
(Mass. Gen. Law Ch. 93A))

110. Plaintiffs reallege and incorporate by reference all paragraphs as though fully set
forth herein.

111.  Plaintiff Webster intends to assert a claim on behalf of herself and others in
Massachusetts who own or have owned, or lease or have leased, defeat device vehicles under the
Massachusetts Consumer Protection Act (“MCPA”), which makes it unlawful to engage in any
“[u]nfair methods of competition or deceptive acts or practices in the conduct of any trade or
commerce.” Mass. Gen. Laws Ch. 93A 8§ 2(a). Plaintiff has made a classwide demand in
satisfaction of Mass. Gen. Laws Ch. 93A § 9(3), and may amend this Complaint to assert claims
under the MCPA once the required 30 days have elapsed. This paragraph is included for
purposes of notice only and is not intended to presently assert a claim under the MCPA.

COUNT VII
(Violation of the Pennsylvania Unfair Trade Practices and Consumer Protection Law
(73 P.S. § 201-1, et seq.))

112. Plaintiffs reallege and incorporate by reference all paragraphs as though fully set
forth herein.

113. Plaintiffs Goldstein and Weitzman are “consumers” as defined by the
Pennsylvania Unfair Trade Practices and Consumer Protection Law (“UTPCPL”), and bring

claims under the UTPCPL on their own behalf and on behalf of others in Pennsylvania who own

or have owned, or lease or have leased, defeat device vehicles.
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114.  Such vehicles are “merchandise” and VVolkswagen is a “merchant” as defined in
the UTPCPL.

115. Volkswagen’s sale of these vehicles constitutes an unfair and/or deceptive trade
practice in violation of 73 P.S. § 201-1, et seq. in that VVolkswagen advertised and promised that
the defeat device vehicles were of a particular quality when in fact they were not.

116. Plaintiffs and other class members suffered actual damages as a result of
Volkswagen’s unfair and deceptive trade practices in that they received vehicles that were less
valuable than they should have been, for the reasons set forth above.

COUNT VIl
(Violations of the Virginia Consumer Protection Act
(Va. Code Ann. §8 59.1-196, et seq.))

117. Plaintiffs reallege and incorporate by reference all paragraphs as though fully set
forth herein.

118.  This claim is brought by Plaintiff Thomas on her own behalf and on behalf of
others in Virginia who own or have owned, or lease or have leased, defeat device vehicles.

119. The Virginia Consumer Protection Act prohibits “...(5) misrepresenting that
goods or services have certain quantities, characteristics, ingredients, uses, or benefits; (6)
misrepresenting that goods or services are of a particular standard, quality, grade, style, or
model; ... (8) advertising goods or services with intent not to sell them as advertised ...; [and]
(14) using any other deception, fraud, false pretense, false promise, or misrepresentation in
connection with a consumer transaction[.]” Va. Code Ann. § 59.1-200(A).

120. Defendant is a “person” as defined by Va. Code Ann. § 59.1-198.

121. The transactions between Plaintiff and the other class members on one hand and

Volkswagen on the other, leading to the purchase or lease of the defeat device vehicles by
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Plaintiff and the other class members, are “consumer transactions” as defined by Va. Code Ann.
8 59.1-198, because the defeat device vehicles were purchased or leased primarily for personal,
family, or household purposes.

122.  Inthe course of Volkswagen’s business, it willfully failed to disclose and actively
concealed the defeat device in defeat device vehicles as described above.

123.  Accordingly, Volkswagen engaged in acts and practices violating Va. Code Ann.
8 59.1-200(A), including representing that defeat device vehicles have characteristics, uses,
benefits, and qualities which they do not have; representing that defeat device vehicles are of a
particular standard and quality when they are not; advertising defeat device vehicles with the
intent not to sell them as advertised; and otherwise engaging in conduct likely to deceive.

124.  Volkswagen’s actions as set forth above occurred in the conduct of trade or
commerce.

125.  Volkswagen’s conduct proximately caused injuries to Plaintiff and the other class
members.

126. Plaintiff and the other class members were injured as a result of Volkswagen’s
conduct in that Plaintiff and the other class members overpaid for their defeat device vehicles
and did not receive the benefit of their bargain, and their defeat device vehicles have suffered a
diminution in value. These injuries are the direct and natural consequence of VVolkswagen’s
misrepresentations and omissions.

127.  Volkswagen actively and willfully concealed and/or suppressed the material facts
regarding the defective and non-EPA compliant CleanDiesel engine system, the defeat device
and the defeat device vehicles, in whole or in part, with the intent to deceive and mislead

Plaintiff and the other class members and to induce Plaintiff and the other class members to
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purchase or lease defeat device vehicles at a higher price, which did not match the defeat device
vehicles’ true value.

128.  Plaintiff and the other class members therefore seek all available relief, including,
without limitation, treble damages.

REQUEST FOR RELIEF

WHEREFORE, Plaintiffs, individually and on behalf of the Class, pray for an Order as
follows:

A. Finding that this action satisfies the prerequisites for maintenance as a class action

under Fed. R. Civ. P. 23(a), (b)(2), and (b)(3), and certifying the Class defined herein;

B. Designating Plaintiffs as representatives of the Class and their counsel

as class counsel;

C. Entering judgment in favor of Plaintiffs and the Class and against Defendant;

D. Temporarily and permanently enjoining VVolkswagen from continuing the

unlawful, deceptive, fraudulent, and unfair business practices alleged in the Complaint;

E. Injunctive relief in the form of a recall or free replacement program;

F. Costs, restitution, damages, and disgorgement in an amount to be determined at
trial;

F. Revocation of acceptance;

G. For treble or punitive damages as permitted by law;

H. Awarding Plaintiffs and members of the Class their individual damages and

attorneys’ fees and allowing costs, including interest thereon; and

l. Granting such further relief as the Court deems just.
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JURY DEMAND
Plaintiffs demand a trial by jury on all issues so triable.

Respectfully submitted,

Dated: October 13, 2015 ﬂ/" 6’ AAQ‘,L.,V

Midhael J. Boni *
Joshua D. Snyder

John E. Sindoni

BONI & ZACK LLC

15 St. Asaphs Road
Bala Cynwyd, PA 19004
Tel: (610) 822-0200
Fax: (610) 822-0206
mboni@bonizack.com
jsnyder@bonizack.com
jsindoni@bonizack.com

Howard Langer

Edward Diver

Peter Leckman

LANGER, GROGAN & DIVER, P.C.
1717 Arch Street, Suite 4130
Philadelphia, PA 19103

Tel: (215) 320-5660

Fax: (215) 320-5703
hlanger@langergrogan.com
ndiver@langergrogan.com
pleckman@langergrogan.com

Attorneys for Plaintiffs
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CASE MANAGEMENT TRACK DESIGNATION FORM
BETSY WEITZMAN, SETH ALLISON, CAREN
GOLDSTEIN, GERTRUDE : CIVIL ACTION

PUNARO THOMAS & CRISTIN WEBSTER, on behalf
of themselves and all others similarly situated

V. :
VOLKSWAGEN GROUP OF AMERICA, INC. . NO.

In accordance with the Civil Justice Expense and Delay Reduction Plan of this court, counsel for
plaintiff shall complete a Case Management Track Designation Form in all civil cases at the time of
filing the complaint and serve a copy on all defendants. (See § 1:03 of the plan set forth on the reverse
side of this form.) In the event that a defendant does not agree with the plaintiff regarding said
designation, that defendant shall, with its first appearance, submit to the clerk of court and serve on
the plaintiff and all other parties, a Case Management Track Designation Form specifying the track

to which that defendant believes the case should be assigned.
SELECT ONE OF THE FOLLOWING CASE MANAGEMENT TRACKS:
(a) Habeas Corpus — Cases brought under 28 U.S.C. § 2241 through § 2255.

(b) Social Security — Cases requesting review of a decision of the Secretary of Health
and Human Services denying plaintiff Social Security Benefits.

(c) Arbitration — Cases required to be designated for arbitration under Local Civil Rule 53.2.

(d) Asbestos — Cases involving claims for personal injury or property damage from
exposure to asbestos.

(e) Special Management — Cases that do not fall into tracks (a) through (d) that are
commonly referred to as complex and that need special or intense management by
the court. (See reverse side of this form for a detailed explanation of special
management cases.)

(f) Standard Management — Cases that do not fall into any one of the other tracks.

()

()
()

()

(x)
()
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Date | f‘ftorney-at—laﬂ Attorney for Plaintiffs
610-822-0200 610-822-0206 isnyder@bonizack.com
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Civil Justice Expense and Delay Reduction Plan
Section 1:03 - Assignment to a Management Track

(a) The clerk of court will assign cases to tracks (a) through (d) based on the initial pleading.

(b) In all cases not appropriate for assignment by the clerk of court to tracks (a) through (d), the
plaintiff shall submit to the clerk of court and serve with the complaint on all delendants a case management
track designation form specifying that the plaintiff believes the case requires Standard Management or
Special Management. In the cvent that a defendant does not agree with the plaintilf regarding said
designation, that defendant shall, with its first appearance, submit to the clerk of court and serve on the
plaintiff and all other parties, a case management track designation form specifying the track to which that
defendant believes the case should be assigned.

(©) The court may, on its own initiative or upon the request of any party, change the track
assignment of any case at any time.

(d) Nothing in this Plan is intended to abrogate or limit a judicial officer's authority in any case
pending before that judicial officer, to direct pretrial and trial proceedings that are more stringent than those
of the Plan and that arc designed to accomplish cost and delay reduction.

(e) Nothing in this Plan is intended to supersede Local Civil Rules 40.1 and 72.1, or the
procedure for random assignment of Habeas Corpus and Social Security cases referred to magistrate judges
of the court.

SPECIAL MANAGEMENT CASE ASSIGNMENTS
(See §1.02 (e) Management Track Definitions of the
Civil Justice Expense and Delay Reduction Plan)

Special Management cases will usually include (hat c¢lass ol cases commonly referred to as "complex
litigation" as that term has been used in the Manuals for Complex Litigation. The first manual was prepared
in 1969 and the Manual for Complex Litigation Second, MC'L. 2¢l was prepared in 1985. This term is
intended to include cases that present unusual problems and require extraordinary treatment. See §0.1 of the
first manual. Cases may require special or intense management by the court due to one or more of the
following factors: (1) large number of parties; (2) large number of claims or defenses; (3) complex factual
issues; (4) large volume of evidence; (5) problems locating or preserving evidence; (6) extensive discovery,
(7) exceptionally long time needed to prepare for disposition; (8) decision needed within an exceptionally
short time; and (9) need to decide preliminary issues before final disposition. It may include two or more
related cases. Complex litigation typically includes such cases as antitrust cases; cases involving a large
number of parties or an unincorporated association of large membership; cases involving requests for
injunctive relief affecting the operation of large business entities; patent cases; copyright and trademark
cases; common disaster cases such as those arising from aircraft crashes or marine disasters; actions brought
by individual stockholders; stockholder's derivative and stockholder's representative actions; class actions or
potential class actions; and other civil (and criminal) cases involving unusual multiplicity or complexity of
factual issues. See §0.22 of the first Manual for Complex Litigation and Manual for Complex Litigation
Second, Chapter 33.
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UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA — DESIGNATION FORM to be used by counsel to indicate the category of the case for the purpose of
assignment to appropriate calendar.

Address of Plumtiil;  See attached

Address of Defendant;_Herndon, Vil‘gilliﬂ

Place of Accident, Incident or Transaction: L hroughout the United States, including within this District
(Use Reverse Side For Additional Space)

Docs this civil action involve a nongovemmental corporate party with any parent corporation and any publicly held corporation owning 10% or more of its stock?

(Attach two copics of the Disclosure Statcment Form in accordance with Fed.R.Civ.P. 7.1(a)) Yes®  NoO
Does this case involve multidistrict litigation possibilities? Yesiy NoDJ
RELATED CASE, IF ANY:
Case Number: 15-cv-05333; 15-cv-5364; Judge _@SLSQ;_GAM Date Terminated: __n/a _ .
15-cv-5440

Civil cases are deemed related when yes is answered to any of the following questions:

1. Is this case related to property included in an earlier numbered suit pending or within one year previously terminated action in this court?
YesO NoX
2. Does this case involve the same issue of fact or grow out of the same transaction as a prior suit pending or within one year previously terminated
action in this court?
YesX NoO
3. Docs this case involve the validity or infringement of a patent already in suit or any carlier numbered case pending or within one year previously

terminated action in this court? YesO Nokd

4. Is this casc a sccond or successive habceas corpus, social sccurity appeal, or pro sc civil rights casc filed by the same individual?

YesO Nol@

CIVIL: (Placc ¢/ 1N ONE CATEGORY ONLY)

A. Federal Question Cases: B. Diversity Jurisdiction Cases:

1. O Indemnity Contract, Marine Contract, and All Other Contracts 1. O Insurance Contract and Other Contracts
2. 0 FELA 2. O Airplanc Personal Injury

3. O Jonces Act-Personal Injury 3. O Assault, Defamation

4. O Antitrust 4. O Marinc Personal Injury

5. O Patent 5. O Motor Vehicle Personal Injury

6. O Labor-Management Relations 6. O Other Personal Injury (Please specify)

7. O Civil Rights 7. O Products Liability

8. O Habeas Corpus 8. O Products Liability — Asbestos

9. O Securities Act(s) Cases 9. B All other Diversity Cases

10. 0 Social Security Review Cases (Plcase specify)  Fraud, Breach of Contract
11.0 All other Federal Question Cases Consumer Protection, etc.

(Pleasc specify)

ARBITRATION CERTIFICATION
(Check Appropriate Category)
L Joshua D). Snyder _ . counsel of record do hereby certify:
O Pursuant to Local Civil Rule 53.2, Scction 3(c)(2), that to the best of my knowledge and belicf, the damages recoverable in this civil action casc exceed the sum of

$150,000.00 cxclusive of intcrest and costs;
o Rclich/I]‘r than monectary damages is sought.

DATE:

v a«v'“—’ 88657
f'\ltomcy at- L'lW Attorncy 1.D#

NOTE: A trial d novo will be a trial by jury only if there has been compliance with F.R.C.P. 38.

I certify that, to my knowledge, the within case is not related to any case now pending or within one year previously terminated action in this court

except as noted above.
DATE: 10! |3/)"‘5 ” 88657

Ilomcy at- Law Attorney [.D.#

CIV. 609 (5/2012)



Case 2:15-cv-05588-SD Document 1-3 Filed 10/13/15 Page 2 of 2

Attachment to Designation Form
Plaintiffs:

Betsy Weitzman (200 W. Elm St., Suite 1236
Conshohocken, PA 19428)

c/o Boni & Zack LLC

15 Saint Asaphs Road

Bala Cynwyd, PA 19004

Cristin Webster (34 Rose Avenue
Marblehead, MA 01945)

c/o Boni & Zack LLC

15 Saint Asaphs Road

Bala Cynwyd, PA 19004

Seth Allison (316 Taylor Avenue
Glen Ellyn, IL 60137)

c/o Boni & Zack LLC

15 Saint Asaphs Road

Bala Cynwyd, PA 19004

Caren Goldstein (Philadelphia, PA)
c¢/o Langer, Grogan & Diver, P.C.
1717 Arch Street, Suite 4130
Philadelphia, PA 19103

Gertrude Punaro Thomas (Arlington, VA)
c¢/o Langer, Grogan & Diver, P.C.

1717 Arch Street, Suite 4130
Philadelphia, PA 19103



