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Quarles & Brady LLP 
Firm State Bar No. 00443100 

Renaissance One 
Two North Central Avenue 
Phoenix, AZ  85004-2391 

TELEPHONE 602.229.5200 

 
Brian R. Booker (#015637) 
brian.booker@quarles.com  
John A. Harris (#014459) 
john.harris@quarles.com 
Kevin D. Quigley (015972) 
kevin.quigley@quarles.com 
Edward A. Salanga (#20654) 
edward.salanga@quarles.com 

Attorneys for Defendants Vemma Nutrition 
Company and Vemma International Holdings, Inc.

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Federal Trade Commission, 

Plaintiff, 

vs. 

Vemma Nutrition Company, et al., 

Defendants. 

NO. CV-15-01578-PHX-JJT 

DEFENDANTS VEMMA 
NUTRITION COMPANY AND 
VEMMA INTERNATIONAL 
HOLDINGS, INC.’S MOTION TO 
APPROVE REVISED 
COMPENSATION PLAN 

Defendants Vemma Nutrition Company and Vemma International Holdings, Inc.  

(collectively, the “Corporate Defendants” or “Vemma”) hereby move the Court for an 

order approving the revised compensation plan attached hereto as Exhibit “1” (the 

“Revised Compensation Plan”).  This Motion is supported by the following 

Memorandum of Points and Authorities, and the entire record in this case.  A form of 

order granting this Motion is lodged herewith. 
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  -2-  

MEMORANDUM OF POINTS AND AUTHORITIES 

  Pursuant to the Court’s September 18, 2015 Order (Doc. 118) (the “Order”), 

requiring prior delivery to the FTC, and a five-day review period, of “any new marketing 

or sales materials” (Id., at Part I.E.), the Corporate Defendants delivered an initial draft of 

the Revised Compensation Plan to the FTC on September 30, 2015.  Five days later, on 

October 5, 2015, the FTC objected to this initial draft of the Revised Compensation Plan.  

Since then, the parties have exchanged additional written communications and engaged in 

two telephonic conferences.1  Over the course of these communications, the Corporate 

Defendants agreed to make further changes to the plan requested by the FTC, which are 

now reflected in the Revised Compensation Plan attached as Exhibit “1” to this Motion.    

However, the parties are at an impasse and now require the Court’s expedited 

consideration of this issue, which is critical to the Corporate Defendants’ ability to restart 

operations following entry of the Order and the removal of the Receiver.  As discussed 

below, the Revised Compensation Plan proposed by the Corporate Defendants satisfies all 

of the requirements contained in the Order.  For this reason alone, the Revised 

Compensation Plan should be approved.  The FTC’s objections (which go well beyond the 

requirements and prohibitions contained in the Order) are without merit and should be 

overruled.     

I. THE REVISED COMPENSATION PLAN COMPLIES WITH EACH OF 
THE REQUIREMENTS AND PROHIBITIONS STATED IN SECTION I OF 
THE COURT'S ORDER. 

The Order did not enjoin the Corporate Defendants from restarting their business; it 

simply proscribes how the Corporate Defendants can operate their business going 

forward.  As detailed below, the Revised Compensation Plan complies with each of the 

                                              
1  The written communications between the FTC and the Corporate Defendants 
concerning the Revised Compensation Plan (and earlier versions of the revised plan) are 
attached as Exhibit “2” to this Motion. 
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  -3-  

requirements and prohibitions stated in Section I of the Order. 

• Section I.A.1:  Pays compensation for recruiting new members. 

The Revised Compensation Plan does not pay any rewards for the recruitment of a 

new Affiliate.  The Revised Compensation Plan does not allow for the sale of Affiliate 

Starter Packs, pays no rewards relating to the sale of any such packs, and pays no 

compensation for recruiting a new Affiliate. 

• Section I.A.2:  Encourages or incentivizes members to purchase 
goods or services to maintain eligibility for bonuses, rewards, or 
commissions rather than for resale or personal use. 

The Revised Compensation Plan complies with this prohibition against the 

encouragement of inventory loading by explicitly providing that “You will not be able to 

qualify for commissions based on your own purchases.”  Therefore, under this plan, 

affiliates will have no incentive to purchase products other than for personal consumption 

or resale.  Under the Revised Compensation Plan, all purchases by an Affiliate are 

purchases for personal use or resale (i.e., sales to “ultimate users”) because, under the 

plan, none of those purchases qualify the Affiliate for rewards under the plan.   

• Section I.A.3:  Induces others to encourage or incentivize 
members to purchase goods or services to maintain eligibility for 
bonuses, rewards, or commissions rather than for resale or 
personal use. 

Again, the Revised Compensation Plan explicitly provides that “You will not be 

able to qualify for commissions based on your own purchases.”  Therefore, Affiliates will 

have no incentive to purchase products other than for personal consumption or resale. 

Under the Revised Compensation Plan, all purchases by an Affiliate are purchases for 

personal use or resale (i.e., sales to “ultimate users”) because, under the plan, none of 

those purchases qualify the Affiliate for rewards under the plan.   
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• Section I.A.4:  Pays any compensation related to the purchase or 
sale of goods or services unless the majority of such 
compensation is derived from sales to or purchases by persons 
who are not members of the Marketing Plan. 

The Revised Compensation Plan enforces this requirement in the Order through a 

“51% Rule”  which provides as follows: 

You will only be paid on the volume in your organization that 
is at least 51% Customer volume.  You will be paid on all 
volume that meets this requirement.  In other words, if 49% of 
your volume is Affiliate volume, and 51% of your volume is 
Customer volume, you will receive commissions on the entire 
100% of your organization’s total volume.  For example, if 
you had $100 in organizational volume of which $51 came 
from Customers and $49 came from Affiliates, you would be 
paid on the entire $100. However, if only $40 of your 
organizational volume came from Customers and $60 came 
from Affiliates, you would only be paid on $79 of your 
organizational volume.  You would be paid on the entire $40 
of Customer volume.  But under our 51% Rule which requires 
that a majority of the commissionable volume come from 
Customers, you would only be paid on $39 of the $60 dollars 
of Affiliate volume, for a total of $79 in commissionable 
volume.  The remaining $21 of Affiliate volume will not be 
banked. 

Under this “51% Rule,” any compensation paid will come from product sales, and 

the majority of such compensation is derived from sales to Customers, not sales to 

Affiliates, as required by the Order.  This 51% Rule also applies to rank advancement 

under the Revised Compensation Plan, so that at any level of the program an Affiliate is 

receiving compensation that is primarily derived from sales to Customers rather than sales 

to Affiliates.2 

Moreover, as previously addressed, because the Revised Compensation Plan does 

                                              
2  This was always the intent under the Revised Compensation Plan.  However, in 
response to recent questions raised by the FTC concerning operation of the 51% Rule, the 
Corporate Defendants have made further revisions in the Revised Compensation Plan to 
make it explicit that the 51% Rule applies not only to cycle commissions, but also to rank 
advancement and the bonuses associated with rank or rank advancement. 
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  -5-  

not allow for an Affiliate to qualify for bonuses based on his own purchases, any such 

purchases are necessarily for resale or personal use.  Under the Revised Compensation 

Plan, Affiliates will be motivated to enroll and sell products to new and existing 

Customers because their compensation under the plan is tied directly to the volume of 

Customer sales in their sales organization.  If they have no Customer sales, they receive 

no compensation.  If less than half of their sales in their sales organization comes from 

Customers, then their compensation under the plan will be based on less than all of the 

sales volume in their organization by operation of the 51% Rule.  Thus, Affiliates under 

this Revised Compensation Plan are required by the very terms of the plan to enroll and 

generate sales of product by Customers if they want to earn any rewards under the 

program. 

• Section I.A.5:  Constitutes a pyramid scheme 

The Revised Compensation Plan does not constitute a pyramid scheme under the 

Koscot test for distinguishing a legal Multi-Level Marketing (“MLM”) business from an 

illegal pyramid scheme.  First, under the Revised Compensation Plan, Affiliates are not 

paying for the right to receive rewards under the compensation plan.  Second, under the 

Revised Compensation Plan, rewards are not paid primarily for recruitment rather than 

sales of product to ultimate users.   See F.T.C. v. BurnLounge, Inc., 753 F.3d 878, 883-88 

(9th Cir. 2014).  The legality of the Revised Compensation Plan under controlling law is 

not even a close call. 

The first part of the Koscot test is satisfied by either a required purchase to become 

a distributor, see BurnLounge, 753 F.3d at 833, or “where the participant is required to 

purchase ‘non returnable’ inventory in order to receive the full benefits of the program”, 

Webster v. Omnitrition Int’l, Inc., 79 F.3d 776, 782 (9th Cir. 1996). Under the provisions 

of the Revised Compensation Plan, an Affiliate pays nothing for the right to receive 
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rewards under the plan.  By eliminating Affiliate Starter Packs, paying no rewards for the 

mere act of recruiting (which was never the case), and no longer allowing an Affiliate to 

qualify for rewards based on his own purchases, the Revised Compensation Plan does not 

violate the first part of the Koscot test, as a matter of law.   

There similarly can be no doubt that the Revised Compensation Plan does not 

violate the second part of the Koscot test - rewards paid primarily for recruitment rather 

than sales of product to ultimate users.  In BurnLounge, the Ninth Circuit recognized that 

internal consumption by participants may constitute sales of product to “ultimate users” 

under the Koscot test:  “BurnLounge is correct that when participants bought packages in 

part for internal consumption . . . the participants were the ‘ultimate users’ of the 

merchandise and that this internal sale alone does not make BurnLounge a pyramid 

scheme.”  753 F.3d at 887.  The BurnLounge court also referenced the FTC’s own 

guidance on the issue of internal consumption: 

The critical question for the FTC is whether the revenues that 
primarily support the commissions paid to all participants are 
generated from purchases of goods and serves that are not 
simply incidental to the purchase of the right to participate in 
a money-making venture.   

BurnLounge, 753 F.3d at 887 (quoting FTC Staff Advisory Opinion – Pyramid Scheme 

Analysis, dated January 14, 2004) (emphasis added). 

By no longer allowing Affiliates to qualify for rewards based on their own 

purchases, there is no basis for the FTC to assert that any of the purchases Affiliates do 

make are “simply incidental to the purchase of the right to participate.”  In other words, 

the purchases by Affiliates under the Revised Compensation Plan are presumptively 

purchases for personal consumption or retail sale, and under BurnLounge all such sales 

are sales of product to “ultimate users”.  Because those sales are all sales of product to 

ultimate users, any commissions based on these Affiliate sales are not - as a matter of law 

- rewards paid for recruitment in violation of the second part of the Koscot test.   
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By no longer allowing an Affiliate to qualify for rewards based on the Affiliate’s 

own personal purchases, the Revised Compensation Plan assures that all rewards paid 

under the plan are based entirely on sales of product to “ultimate users.”  This alone is 

enough to demonstrate, as a matter of law, that the plan is not a pyramid scheme under the 

Koscot test.  But the Revised Compensation Plan goes even further to avoid even a 

suggestion that the plan could be a pyramid by requiring, in accordance with the Order, 

that the majority of any compensation paid be derived from sales to Customers, not sales 

to Affiliates.  The Revised Compensation Plan does just this by way of the 51% Rule, 

which should dispel of any notion that this plan would, or could, incentivize “inventory 

loading” by Affiliates.  First, an Affiliate’s own purchases will not help him qualify for 

any rewards under the plan.  Therefore, as discussed earlier, all of the purchases that are 

made by Affiliates are sales for personal consumption or retail sale (i.e., sales to “ultimate 

users”).  But assume, as illogical as it would be, that the Affiliate’s downline Affiliates did 

purchase products not for consumption or resale, even though those purchases will not 

qualify him for any bonuses or rewards under the plan.  Even then, the rewards paid to the 

sponsoring Affiliate would never come primarily from recruiting rather than sales of 

products to ultimate users because the rewards that can be received from Affiliate sales 

are capped by the 51% Rule contained in the Revised Compensation Plan.  Under the 

Koscot test for distinguishing a legitimate MLM from an illegal pyramid scheme, the 

Revised Compensation Plan is, as a matter of law, a legitimate MLM plan. 

• Section I.A.6:   With specific reference to Vemma's existing 
Marketing Program: 

(a) Sells Affiliate Packs 

The sale of all Affiliate Starter Packs has been discontinued, as have all bonuses 

based on the sale of such packs.  
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(b) Links or ties an Affiliate's eligibility for bonuses, or the 
Affiliate's accumulation of bonus qualifying points, to that 
Affiliate's purchase of [Vemma's] product, such as 
through auto-delivery or Two & Go. 

As previously discussed, the Revised Compensation Plan does not allow an 

Affiliate to qualify for rewards or bonuses based on the Affiliate’s personal 

purchases.  Nor does the plan provide for a “Two & Go” program, which was 

discontinued prior to entry of the Order and will not be restarted under the Revised 

Compensation Plan, or any other plan. 

II. THE FTC’S OBJECTIONS SHOULD BE OVERRULED. 

Even though the Revised Compensation Plan complies in every respect with the 

requirements and prohibitions of the Court’s Order, the FTC has refused to withdraw its 

objection.  Based on a telephonic conference between counsel for the Corporate 

Defendants and counsel for the FTC, and an October 15, 2015 e-mail from FTC counsel, 

the Corporate Defendants understand that the FTC has the following remaining objections 

to the Revised Compensation Plan:3 

(1) the “51% Rule” does not adequately prevent inventory loading and should 

be interpreted to disallow any commissions unless the majority of all sales volume comes 

from Customers; and 

                                              
3  During the call, the FTC raised an objection regarding the definition of Customer 
in the plan.  The Corporate Defendants originally proposed the following:  “An Affiliate is 
someone who intends to participate in and earn rewards under Vemma’s Marketing Plan, 
and a Customer is someone who is primarily interested in purchasing and using our 
products.”  While this definition conforms to the definition used in the Order (“Affiliates 
are those participants who seek to avail themselves of the business opportunity of 
promoting Vemma and/or selling Vemma products and thereby earn bonuses, as opposed 
to customers, who are solely or primarily interested in purchasing Vemma products for 
their own consumption.”), the Corporate Defendants believe they have resolved this 
objection by now defining a Customer in the Revised Compensation Plan as “someone 
who is only interested in purchasing and using our products.”  
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(2) the plan is still a binary, multi-level marketing plan under which Affiliates 

must have a downline in order to receive rewards under the program. 

For the reasons discussed below, the Corporate Defendants respectfully disagree 

with the FTC’s overbroad and improper interpretation of the Court’s Order and 

controlling law. 

A. The Corporate Defendants’ “51% Rule” Is An Effective “Anti-
Inventory Loading Rule”. 

As explained above, the 51% Rule in the Revised Compensation Plan complies 

with the Order.  Nonetheless, the FTC objects arguing that the proposed 51% Rule is not 

effective at preventing inventory loading and should instead be “all or nothing:  an 

affiliate is entitled to full compensation if the majority of downline sales volume comes 

from customers rather than affiliates, and not entitled to any compensation if the reverse is 

true.”4  We are surprised by the FTC’s position, not only because it is inconsistent with 

the inventory loading principles set forth in Amway and every one of the decisions since 

Amway (including the Ninth Circuit’s most recent decision in BurnLounge), but because it 

contradicts the very position that the FTC urged at the Preliminary Injunction Hearing.  

During the cross-examination of Dr. Emre Carr, counsel for the FTC asked: 

Wouldn’t you agree that an effective Amway-type rule to keep 
Affiliates from inventory loading, meaning purchasing product 
for the purposes of qualifying for commissions, be to simply 
disallow personal product purchases as a basis for 
compensation?5 

 This is exactly what the Revised Compensation Plan now provides:  “You will not 

be able to qualify for commissions based on your own purchases.”  Under the Revised 

Compensation Plan, every purchase by an Affiliate is necessarily a sale of product for 

                                              
4  See e-mail dated October 15, 2015 from Jason Moon to Kevin Quigley, included in 
Exhibit “2” to this Motion. 
5  See Transcript of Preliminary Injunction Hearing, at page 147:16-20.  This excerpt 
from the Transcript is attached as Exhibit “3.” 
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personal consumption or retail sale; in other words, a sale to an “ultimate user.”  Under 

the Revised Compensation Plan, there cannot, and will not, be any inventory loading.  

B. The Order Prohibits The Corporate Defendants From Operating A 
Pyramid Scheme, Not A Multi-Level Marketing Business. 

Even more troubling than the FTC’s overzealous objection to the 51% Rule in the 

Revised Compensation Plan is the position the FTC now appears to be taking – that any 

marketing plan that is binary and multi-level in nature is objectionable.  The FTC’s 

objection is not supported by the terms of the Order or the law. 

As already shown, the Revised Compensation Plan complies, in every respect, with 

the requirements and prohibitions set forth in the Order.  And, as for the controlling law,  

the Ninth Circuit in BurnLounge recognized that “[n]ot all MLM businesses are illegal 

pyramid schemes.”  753 F.3d at 883.  See also United States v. Gold Unlimited, Inc., 177 

F.3d 472, 480 (6th Cir. 1999) (“Courts and legislatures recognize a distinction between 

legitimate programs (known as multi-level marketing systems) and illegal schemes.”).  

The FTC’s objection to the Revised Compensation Plan is essentially an objection to all 

MLM businesses, an objection which has no basis in the Order or support in the law.   

 

 

 

 

 

 

 

 

/ / / 

/ / / 
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III. CONCLUSION 

For the foregoing reasons, the Corporate Defendants respectfully request that the 

Court enter an order approving the Revised Compensation Plan attached as Exhibit “1.” 

RESPECTFULLY SUBMITTED this 16th day of October, 2015. 

 
 

QUARLES & BRADY LLP 
Renaissance One 
Two North Central Avenue 
Phoenix, AZ  85004-2391 

By /s/ Edward A. Salanga 
Brian R. Booker 
John A. Harris 
Kevin D. Quigley 
Edward A. Salanga 

Attorneys for Defendants Vemma Nutrition 
Company, Vemma International Holdings, Inc.
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CERTIFICATE OF SERVICE 

 

I hereby certify that on October 16, 2015, I electronically transmitted the attached 

document to the Clerk’s Office using the CM/ECF System for filing and a copy was 

electronically submitted to counsel at the e-mail addresses below: 

 
Counsel for Plaintiff, Federal Trade 
Commission: 
 
Jonathan E. Neuchterlein 
General Counsel 
Angeleque P. Linville 
alinville@ftc.gov 
 
Jason C. Moon 
jmoon@ftc.gov 
 
Anne D. Lejeune 
alejeune@ftc.gov 
 
Emily B. Robinson 
erobinson@ftc.gov 
 
 
Counsel for Defendants Tom and 
Bethany Alkazin: 
 
Coppersmith & Brockelman PLC 
Keith Beauchamp 
kbeauchamp@cblawyers.com 
 
Marvin Christopher Ruth 
mruth@cblawyers.com 
 
 
 

Counsel for Receiver Robb Evans & 
Associates, LLC: 
 
Dentons US LLP 
Gary Owen Caris 
gary.caris@dentons.com 
 
Lesley Anne Hawes 
lesley.hawes@dentons.com 
 
Joshua S. Akbar 
joshua.akbar@dentons.com 
 
 
Counsel for Defendant  Benson K. 
Boreyko: 
 
 
John R. Clemency 
Gallagher & Kennedy 
john.clemency@gknet.com 
 
Lindsi Michelle Weber 
lindsi.weber@gknet.com 
 
 

 
      /s/ Angelina Chavez   
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