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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Case No. CV-15-01578-PHX-JJT 

REPLY TO DEFENDANTS' 
OBJECTION TO FIRST AND FINAL 
MOTION FOR APPROVAL AND 
PAYMENT OF FEES AND EXPENSES 
OF TEMPORARY RECEIVER AND 
ITS COUNSEL 

Robb Evans and Robb Evans & Associates LLC, the former Temporary Receiver in 

the above-captioned matter ("Receiver") hereby replies to Defendants Vemma Nutrition 

Company and Vemma International Holdings, Inc.'s (collectively "Vemma") Objection to 

First and Final Motion for Approval and Payment of Fees and Expenses of Temporary 

Receiver and Its Counsel (herein, the "Fee Motion" and "Objection," respectively). 
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I. 	INTRODUCTION AND STATEMENT OF FACTS 

The Objection filed by Vemma focuses on two principal areas of criticism. The first 

primarily relates to the Receiver's non-payment of various expenses incurred during the 

temporary receivership period, as well as other alleged improper actions or inaction by the 

Receiver. Section II.A of the Objection. The second focuses on various categories of 

billings which Vemma contends are "excessive." Section II.B. of the Objection. The 

objections raised by Vemma are based on a fundamental misunderstanding of the nature of 

the work performed by the Receiver in the intense, initial stage of this temporary 

receivership, and misstate or fail to advise the Court of key facts crucial to understanding 

the Receiver's work and decision-making process in this matter. 

The Receiver took possession and control of Vemma's operations in Tempe on 

August 24, 2015. Because the Receiver determined that it was critical to make payroll for 

Vemma's 105-person staff, as well as to pay employee benefits and insurance premiums, it 

was crucial that the Receiver attempt to access Vemma's cash as soon as possible. 

However, the receivership estate faced an acute cash flow crisis. At the same time, it faced 

a myriad of responsibilities and began undertaking the operational analysis needed to 

determine whether and the extent to which the Receivership Defendants could be operated 

profitably and lawfully as required by the Temporary Restraining Order. On the first day of 

the receivership, Vemma's accounting staff provided the Receiver with its financial records 

demonstrating that it had cash balances totaling only $625,513.38 as of August 24, 2015. 

Of this sum, $166,412.46 was in accounts held at Wells Fargo Bank, which could not be 

accessed by the Receiver because they were subject to a perfected security interest in favor 

of Wells Fargo Bank. Most of Vemma's funds were held at BMO Harris Bank ("BMO 

Bank"), but the Receiver had difficulty getting BMO Bank to promptly turn over the funds. 

Vemma's financial disability was far more severe than its illiquidity. Vemma's own 

consolidated income statement for the period from January 1, 2015 through June 30, 2015 

evidenced a loss of approximately $1.4 million before depreciation and amortization 

expense. In 2014, the consolidated financial report reviewed by Vemma's outside 
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accountants showed a loss before depreciation of approximately $2.2 million. Including the 

net income and losses of the European operations, the Vemma worldwide operations 

incurred a net loss of $4.1 million for the six months ended June 30, 2015. Although this 

fact was not disclosed by Vemma from the Court in its most recent emergency motion 

to obtain return of funds held by the Receiver, Vemma also provided the Receiver with 

an accounts payable aging showing that, as of August 24, 2015, it owed $3,832,678.29, with 

$2,976,653.52 past due.1  Brad Wayment admitted that a $1.3 million cash infusion from the 

shareholders (defendant Benson Boreyko and two of his immediate family members) was 

going to be made on the day the receivership commenced and that a further cash infusion 

was planned within 45 days thereafter. Wayment Declaration in opposition to preliminary 

injunction (Doc. 78-2) ("Wayment PI Decl."), para. 78. Wayment also testified that Vemma 

was working on establishing a private line of credit of $3-$4 million. Wayment PI Decl., 

para. 79. 

In the initial two weeks, the Receiver and its counsel diligently attempted to get 

BMO Bank to turn over the funds in Vemma accounts. During this time period, Vemma's 

counsel, Quarles & Brady LLP, began communicating complaints and threats to the 

Receiver and its counsel. During this period, this principally took the form of demanding 

that the Receiver make payroll, even though the Receiver had not yet obtained funds 

from BMO sufficient to do so. Finally, on September 4, 2015, the Receiver obtained a 

payment of $633,913.57 from BMO Bank and immediately began the process of paying all 

outstanding payroll, except sums due to defendant Boreyko. 

Meanwhile, on August 31, 2015, the Federal Trade Commission ("FTC") stipulated 

with the Defendants for a continuance of the preliminary injunction hearing, from 

September 3 to September 15, 2015. Doc. No. 36. Prior to the stipulation, the Receiver was 

In its recent emergency motion, while touting the alleged value of its inventory as 
"adequate protection" for the Receiver's payment, it failed to advise the Court that the 
inventory secured Wells Fargo Equipment Finance's debt, which exceeds $1.052 million. 
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operating on the assumption that the temporary receivership period would be for thirteen 

days, from August 24 to September 3. 

The third week of the temporary receivership was the week of September 7. As part 

of its aggressive litigation strategy, Vemma's team of lawyers2  challenged the Receiver as 

though it were a litigant in the proceeding, unsuccessfully demanding the Receiver to 

produce documents under an improper Rule 34 Request to Produce Documents, which was 

denied by the Court at an emergency hearing held September 8, and on September 11 

deposing Kenton Johnson, one of the senior members of the Receiver's staff, as voluntarily 

agreed to by the Receiver even without prior service of a proper deposition subpoena on the 

person most knowledgeable from the Receiver's office. 

The fourth week of the temporary receivership was the week of September 14. The 

hearing on the preliminary injunction application was held on September 15 and the Court 

issued its order dated September 18, 2015 ("Preliminary Injunction Order") (Doc. No. 118) 

which issued a preliminary injunction against Vemma, but terminated the receivership. 

Therefore, the temporary receivership lasted exactly four weeks, from Monday, August 24 

through Friday, September 18, a total of 26 days. The Preliminary Injunction Order adopted 

certain of the key facts uncovered by the Receiver in its investigation in concluding that 

there is "little doubt that the FTC will ultimately succeed on the merits in demonstrating that 

Vemma is operating a pyramid scheme" (Preliminary Injunction Order, p. 6:20-21), 

including the overwhelming percentage of sales to Affiliates and Vemma's five-month 

backlog auditing fifteen Affiliates each month and never disciplining or suspending an 

Affiliate. The Court's finding that the FTC was likely to succeed on the merits in 

demonstrating that Vemma was making material misrepresentations and omissions, as well 

2 
Ironically, while complaining about the numbers of people working on this assignment 

for the Receiver, Vemma's counsel have had no less than seven partners intensively 
involved in defending the action, including five lawyers at the preliminary injunction 
hearing. This is in addition to whatever other lawyers are assisting the team, but who have 
not been disclosed on pleadings. 
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as furnishing Vemma Affiliates with the means and instrumentalities to make material 

misrepresentations and omissions, in violation of the FTC Act, validated the Receiver's 

interim decision to suspend operations on the basis that Vemma could not operate profitably 

and lawfully, as required by Section XII.0 of the Temporary Restraining Order. The Court 

was satisfied with the Receiver's performance and diligence during the four-week 

temporary receivership period, appointing the Receiver as Monitor. 

II. 	VEMMA'S OBJECTIONS AS TO THE RECEIVER'S ACTS AND 
OMISSIONS ARE MERITLESS AND DISREGARD THE FACTS WHICH 
FACED THE RECEIVER 

Vemma states that only 90 minutes after appearing at Vemma's offices, the Receiver 

terminated Vemma's sale operations and laid off most employees, citing (but not attaching) 

a transcript of the September 15 hearing at 77:16-25; 78:1-8. Opposition, p. 5:7-9. In fact, 

Johnson testified that the sales operations were suspended, most employees were told they 

could leave, and that they would not be asked to return unless they got further word from the 

Receiver or someone else. (A true and correct copy of the portions of the September 15, 

2015 transcript misstated by Vemma is attached to the accompanying supplemental 

declaration of Gary Caris.) The Receiver did not terminate the employees, but rather told 

them that operations were temporarily suspended and that they would be contacted if they 

were needed back prior to the hearing on the preliminary injunction application. They were 

further told it was likely that there would be no change prior to the hearing on the 

preliminary injunction application. 

Vemma further asserts that within 24 hours of first appearing at Vemma's offices, the 

Receiver decided all of Vemma's business operations would be "permanently terminated 

and no further consideration would be given by [the Receiver] to re-starting same," again 

citing the September 15 transcript at 84:2-9 and 86:12-16. Opposition, pp. 5:10-15; 8:16-

17. Vemma again incorrectly cites to Johnson's testimony. This was a temporary 

receivership. At the time of these discussions, a hearing on the preliminary injunction was 

less than two weeks away. The Receiver had decided that it would not restart operations 

during the pendency of the temporary receivership, not that it would "permanently 
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terminate" operations. The Receiver could not consider restarting operations in the context 

of its authority as temporary receiver. 

The Receiver's decision to suspend operations, which was based on its determination 

that Vemma could not be operated profitably and lawfully, has been validated by the 

Preliminary Injunction Order as well as the undisputed financial disability of the company. 

The Court found there was "little doubt" that the FTC would ultimately succeed in 

demonstrating that Vemma operated a pyramid scheme. Vemma's own financial reports 

and admissions, and the acute lack of cash, make it abundantly clear that the business could 

not be operated profitably post-receivership.3  

At paragraph 8 of the Objection, Vemma incorrectly asserts that several payments 

should have been made by the Receiver during the temporary receivership and that its 

failure to do so has inhibited its ability to restart operations. The real property rental 

payment was not made on September 1, 2015 because the Receiver was still attempting to 

gather the funds necessary to pay employee payroll, employee benefits and insurance 

premiums. The Receiver determined that paying the rent when it barely had sufficient funds 

on hand to do so and when it lacked the funds needed to pay any of these other critical 

expenses did not make sense in light of the upcoming hearing on the preliminary injunction 

and the fact that the landlord was holding a $1.5 million security deposit. 

The monthly equipment loan payment due to Wells Fargo Equipment Finance 

("Wells Fargo Finance") also was not made because of the lack of funds held by the 

3  The likelihood of profitable operations further diminishes in light of the restraints 
imposed by the Preliminary Injunction Order, including directions to revise Vemma's 
essential business model by prohibiting representations about income potential without 
adequate disclaimers and ready referral to accurate income potential disclosures; removing 
all non-compliant material from its "Back Office" websites; prohibiting the use or 
distribution of any promotional materials that have not been provided to the FTC for prior 
review; enjoining all features of the marketing program and bonus structure that tie 
bonuses primarily to recruiting and to the purchase of product principally to stay eligible 
for bonuses; prohibiting the sale of Affiliate Packs; and prohibiting the linking of an 
Affiliate's eligibility for bonuses to their own purchases of Vemma product. Prel. Inj. 
Order pp. 14-15. 
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Receiver and because the loan was secured by Vemma's inventory, equipment and accounts 

receivable. Wells Fargo Finance was owed $1,052,297.54. It was also uncertain whether 

Wells Fargo Finance had a perfected security interest in the cash held at Wells Fargo Bank 

(which had a separate, outstanding loan of $42,145.88 and which was secured by the funds 

held at Wells Fargo Bank). In light of these two loans and security interests, the Receiver 

was unable to access any of the cash at Wells Fargo Bank.` 

Vemma misrepresents the facts concerning the payments owed on the Kenworth 

tractor. One pre-receivership payment was already outstanding before inception of the 

receivership estate. The $3,190.66 figure in the Opposition represents two monthly 

payments. Vemma also misleads the Court when it states that Vemma did not regain access 

to its premises until September 21, 2015, the night the tractor was purportedly repossessed. 

In fact, the Receiver returned possession and control of the premises to Vemma on 

September 18, 2015, the same day the Court entered the Preliminary Injunction Order. 

The Receiver did not pay Vemma's third party accountants, McGladrey LLP, 

because McGladrey would not commit to finishing the returns timely and because it was 

attempting to collect approximately $5,000 representing pre-receivership work. 

Contrary to Vemma's unsupported speculation, the Receiver did not pay employees 

for paid time off because they were not terminated, but rather temporarily laid off pending 

the preliminary injunction hearing. For the same reason, there can be no WARN Act 

claims, because employees were not terminated. 

III. THERE ARE NO EXCESSIVE TIME CHARGES IN THE FEE MOTION 

All of the charges in collecting and analyzing documents, and assessing Vemma's 

operations, which Vemma asserts without proof amounts to $21,196.20, is proper and 

reasonable. The Receiver was required to analyze Vemma's operations to determine 

4  The outstanding debts owed to Wells Fargo Finance and Wells Fargo Bank had been in 
default on multiple occasions before the receivership which, among other things, led to 
Wells Fargo Bank offsetting $1,413,235.40 in deposit in Vemma's operating account just 
two months before the inception of the receivership estate. 
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whether business operations have been lawful and profitable. It had to determine whether 

the business could be operated going forward profitably and lawfully. It had to determine 

whether activities prohibited by the Temporary Restraining Order were continuing. It had to 

provide a comprehensive report to the Court to assist the Court in determining whether to 

issue a preliminary injunction against the Receivership Defendants and what the proper 

scope of any injunctive relief should be. In this case, because of the allegations that this was 

a multi-level marketing pyramid scheme, the Receiver needed to do an in-depth analysis of 

the Affiliate and customer database. The Receiver also needed to review marketing 

materials, marketing practices, and internal and external websites as well as Vemma's 

operational procedures, including customer service and Affiliate relations. The Receiver 

also reviewed consumer complaints. Further, because of the multiplicity of inventory 

warehouses throughout the United States, the Receiver needed to contact warehouses, 

analyze inventory records, and speak with available warehouse personnel. 

Similarly, all charges for the Receiver's Report were reasonable. The Receiver's 

Report was prepared by six members of the Receiver's staff because of the time constraints 

involved in creating a report at the outset of a receivership involving a large and substantial 

business operation, with over 100 employees, multiple secured creditors, large amounts of 

debt and international subsidiaries. The Report was not a "superficial analysis" of Vemma's 

business. It contained a substantial and detailed analysis of Vemma's income and earnings 

disclosure and practices; a complete overview of Vemma's worldwide operating structure; a 

thorough and comprehensive analysis of its financial statements; an in-depth analysis of 

Vemma's historical sales to Affiliates and customers and historical data regarding 

commissions to Affiliates; a detailed summary of payments to Boreyko and the other 

shareholders; a detailed review of field compliance and marketing practices; and a selected 

review of consumer complaints. The Receiver's analysis was relied upon by the Court in 

reaching the conclusions set out in the Preliminary Injunction Order. 
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Vemma objects to travel charges,5  falsely asserting that the Receiver and its counsel 

"flew no less than 10 people between Los Angeles and Phoenix multiple times." 

Opposition, p. 9:25-26. Actually, only two members of the Receiver's staff went back to 

Phoenix more than once, and that was solely at the request of Vemma to enable Vemma's 

representatives to access the premises.6  The Court presumably appointed a Los Angeles-

based receiver because of its expertise and experience in federal equity receivership matters. 

The Receiver should not be punished for incurring and charging for travel time in 

connection with the assignment. Commonly, the Receiver, who is appointed in cases 

throughout the United States, is paid for all of its travel time in its receivership 

engagements. While the flight to Phoenix itself is under an hour, it is absurd to suggest that 

a charge of approximately three to four hours for a trip between Phoenix and Los Angeles is 

excessive or inappropriate in this era of busy traffic to and from airports and the nature of 

today's airline travel. 

Vemma complains that the Receiver charged $12,903.62 for eight billers spending 

76.6 aggregate hours performing tasks after the filing of the Receiver's Report. No specific 

complaint as to any particular task is made, only that there is "no justification" for such an 

expenditure. Actually, a total of approximately 44 hours were spent by the Receiver from 

September 5 through September 18, not including preparation for the deposition, appearing 

at the deposition, and preparing for and attending the preliminary injunction hearing. The 

Receiver and its counsel were still required to deal with several issues which arose after 

September 4, including 401k hardship withdrawals, tax returns, communications from 

disgruntled consumers, vehicle asset review, problems at the Vemma premises related to 

weather issues, creditor's claims related to telephone equipment, communications with other 

creditors, payroll issues, merchant reserve account issues, and steps taken to comply with 

5  The Objection claims that the travel time aggregates $22,587.80, but Aaron concedes the 
actual travel time was $18,039.20. 
6  A third member, Johnson, also went back a second time to testify at the preliminary 
injunction hearing. 
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the Preliminary Injunction Order. This also ignores the fact that 21.7 of the 44 hours were 

spent by lower level support staff billing between $30 and $60 per hour. 

Vemma objects to allegedly "redundant and duplicative time." However, this is 

based on a fundamental misunderstanding of the nature of the work performed in the initial 

days of a complex receivership case, in this case the first three to four days of the 

receivership. Because of the size and scope of this case, the Receiver required nine people 

to take over possession and control of these operations and begin the intensive process of 

interviewing employees and management, reviewing paper and electronic records and 

analyzing the business and all of its operations. It takes multiple members of the Receiver's 

staff to do the same type of task, even though the work they are doing is entirely different. 

Multiple personnel were required to analyze the paper and electronic records of the 

business; those personnel are not all analyzing the same documents. The fact that two or 

more people may have billed for the same types of tasks does not mean that there was a 

duplication of effort. 

The complaint about secretarial tasks is misleading and meritless. Those tasks are 

billed by lower-level support staff from the Receiver's office performing necessary 

functions at hourly rates of $30 for Mr. Chen, $32 for Ms. Perez and $60 for Ms. Wolf. The 

total fees objected to is $1,792.80 for 48.8 hours, for a blended rate of $36.74. The Receiver 

is not a law office where the overhead of secretaries and clerks is included in the rates of the 

professionals. These tasks must be performed, and the Receiver utilizes personnel who are 

billed at a rate commensurate with the type of services performed. 

The independent contractor charge for $21,272.75 was incurred to pay Vemma's 

Information Technology ("IT") staff to perform post-receivership search queries from 

Vemma's electronic database at the request of the Receiver and the request of Vemma's 

counsel. This is the actual cost paid by the Receiver to compensate Vemma's IT staff for 

this post-receivership work. None of this money was paid to the Receiver. 

Vemma complains about "out of pocket" expenses totaling $12,895.32. The 

Receiver attaches all of its expenses to the supplemental declaration of Kenton Johnson. 

USW 805295045.1 	 9 
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Vemma complains about the Receiver's counsel's time as "vague and excessive." 

All of counsel's entries are detailed and clear, and not one specific entry is objected to 

except for three entries about "754 filings."7  Assuming the vagueness is based on the fact 

that the Receiver chose to preserve its attorney-client privilege, and redacted 

communications with the Receiver, should the Court wish to review the Receiver's and its 

counsel's unredacted bills in camera, the Receiver is prepared to submit them under seal or 

to deliver them to the Court's chambers for review. Oddly, Vemma complains that the 

Receiver's counsel billed most of its entries in one-tenth of an hour and two-tenths of an 

hour increments. Far from demonstrating that the time is excessive, this demonstrates that 

the Receiver's counsel carefully and fairly billed actual time incurred on the services it 

rendered. In addition, the supplemental declaration of Gary Caris submitted concurrently 

herewith summarizes all of the work undertaken in this case by Receiver's counsel. 

Finally, Vemma complains about estimated fees and expenses after September 18, 

2015 of $28,790.50. These were estimates based on the estimated time to be spent for the 

Receiver and its counsel to file the Fee Motion and supporting financial report and to 

subsequently prepare a final financial report and accounting and a wind-up motion. A wind-

up motion is required in receivership cases to, among other things, seek approval of the final 

report and accounting and seek a discharge. In light of the adversarial approach taken by 

Vemma and its counsel against the Receiver, including the emergency motion for release of 

funds and its opposition to the Fee Motion, the Receiver and its counsel have been forced to 

incur significant additional fees since September 18, 2015 and are already well over the 

$28,790.50 estimate. The Receiver's fees after September 18 through October 6 amount to 

7 
Vemma's complaint that the "754 filings" do not relate to the temporary receivership 

evidences a lack of knowledge about federal receivership law. The Receiver was required 
to file copies of the Temporary Restraining Order and Complaint as miscellaneous actions 
in various other District Courts to assert this Court's and the Receiver's jurisdiction and 
control over receivership assets in those districts pursuant to 28 USC § 754. 
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$6,532.65 of its $9,740.50 estimate and its counsel's fees and costs8  after September 18 

through October 6 amount to $28,531.74, a sum which is $9,531.74 over counsel's estimate 

of $19,000.00. Therefore, the Receiver and its counsel have already been forced to incur 

$6,323.89 in fees and costs over the closing estimate, without accounting for the work 

needed to prepare and file a wind-up motion.9  

IV. CONCLUSION 

The Receiver respectfully requests that the Court grant the Fee Motion in full and 

award additional fees and costs to the Receiver's counsel in the sum of $9,531.74. 

DATED: October 8, 2015 	DENTONS US LLP 

By: 	/s/Gary Owen Caris 
Gary Owen Caris (admitted pro hac vice) 
Lesley Anne Hawes (admitted pro hac vice) 
300 South Grand Avenue, 14th  Floor 
Los Angeles, CA 90071 
Tel: 213.688.1000 
Fax: 213.243.6330 
Email: gary.caris@dentons.com  

lesley.hawes@dentons.com  

Joshua S. Akbar (AZ Bar No. 025339) 
2398 E. Camelback Road, Suite 850 
Phoenix, AZ 85016 
Tel: 602.508.3900 
Fax: 602.508.3914 
Email: joshua.akbar@dentons.com  

Attorneys for Former Temporary Receiver 
Robb Evans and Robb Evans & Associates LLC 

8  These include counsel's travel costs which were incurred for the September 15 hearing 
and other costs incurred before September 18 and not yet billed by the Receiver's counsel. 

9  This does not include fees incurred in connection with any Monitor activities. 
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CERTIFICATE OF SERVICE 

I hereby certify that on October 8, 2015, I electronically transmitted the attached 
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GARY OWEN CARIS (admitted pro hac vice) 
LESLEY ANNE HAWES (admitted pro hac vice) 
DENTONS US LLP 
300 S. Grand Avenue, Suite 1400 
Los Angeles, California 90071-3124, United States 
Telephone: 213.688.1000 
Facsimile: 213.243.6330 
Email: gary.caris@dentons.com  

lesley.hawes@dentons.com  

Attorneys for Former Temporary Receiver 
Robb Evans and Robb Evans & 
Associates LLC 

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Case No. CV-15-01578-PHX-JJT 

SUPPLEMENTAL DECLARATION 
OF KENTON JOHNSON IN SUPPORT 
OF FIRST AND FINAL MOTION FOR 
APPROVAL AND PAYMENT OF 
FEES AND EXPENSES OF 
TEMPORARY RECEIVER AND ITS 
COUNSEL 

I, Kenton Johnson, declare: 

1. 	I am a member of Robb Evans & Associates LLC and a deputy to the former 

Temporary Receiver, Robb Evans and Robb Evans & Associates LLC ("Receiver"), 

appointed as temporary receiver for defendants Vemma Nutrition Company ("Vemma"), 

Vemma International Holdings, Inc. (collectively the "Vemma Entities"), and their 

successors and assigns, subsidiaries, and related entities ("Receivership Defendants"). I 

am one of the senior members of the Receiver's staff with primary responsibility for the 

activities of the Receiver and have personally participated in the Receiver's activities 
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v. 

Vemma Nutrition Company, et al., 

Defendants. 

DENTONS US LLP 
LOS ANGELES 

USW 805296210.2 

Case 2:15-cv-01578-JJT   Document 149-1   Filed 10/08/15   Page 1 of 15



  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DENTONS US LLP 
LOS ANGELES 

during the temporary receivership from the inception of the temporary receivership on 

August 21, 2015 to the present, including completing the administration of the receivership 

estate in light of the Court's Preliminary Injunction Order entered September 18, 2015. I 

have read and reviewed Vemma's Objection to First and Final Motion for Approval and 

Payment of Fees and Expenses of Temporary Receiver and Its Counsel ("Objection") and 

the declarations filed in support of the Objection. I have personal knowledge of the 

matters set forth in this declaration, and if I were called upon to testify as to these matters, 

I could and would competently testify based upon my personal knowledge. 

2. 	The Receiver was appointed as temporary receiver under the Order filed 

under seal dated August 21, 2015 ("Temporary Restraining Order"). The extensive list of 

powers and duties of the Receiver are principally detailed in Section XII of the Temporary 

Restraining Order. Contrary to the assertions in the Objection, those duties do not 

expressly include maintenance of the status quo. Instead, those powers and duties include 

among many others: assuming full control over the Receivership Defendants by removing, 

as the Receiver deems necessary or advisable, employees from control, management or 

participation in the affairs of the Receivership Defendants (XII.A); taking exclusive 

custody, control, and possession of all assets and documents of the Receivership 

Defendants (XII.B); conducting the business only as the Receiver may deem to be 

necessary or advisable to operate the business profitably and lawfully, if at all, and 

conditioned upon the Receiver's good faith determination that the business can be lawfully 

operated at a profit only using the assets of the receivership estate (XII.C); taking all steps 

necessary to secure the business premises, including as the Receivers deems appropriate 

serving the Temporary Restraining Order, interviewing employees, securing the business 

location by changing the locks, disconnecting access to computers, and requiring persons 

present on premises to leave (XII.D); conserving and managing all assets in order to 

prevent irreparable loss, damage, or injury to consumers or creditors, and prohibiting 

transfer, withdrawal or misapplication of assets (XII.E); preventing the inequitable 

distribution of assets (XII.G); managing the business of the Receivership Defendants as 
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may be deemed necessary or advisable, including retaining or dismissing employees 

(XII.H); applying to the Court for prior approval of any pre-receivership obligation except 

payments that the Receiver deems necessary or advisable to secure assets (XII.J); and 

preparing a comprehensive report to the Court prior to the preliminary injunction hearing 

(XVII). 

3. The Receiver took possession and control of Vemma's extensive operations 

in Tempe on August 24, 2015. Due to the size and scope of the operation, nine members 

of the Receiver's staff participated in first-day on-site operations, with the numbers of the 

Receiver's staff being reduced as appropriate during the first four days of the receivership. 

Because the Receiver determined that it was critical to make payroll for Vemma's 105-

person staff, as well as to pay employee benefits and liability and property coverage 

insurance premiums, it was crucial that the Receiver attempt to access Vemma's cash as 

soon as possible. However, the receivership estate faced an acute cash flow crisis. At the 

same time, from the beginning of the assignment the Receiver faced a myriad of 

responsibilities and began undertaking the operational analysis needed to determine 

whether and the extent to which the Receivership Defendants could be operated profitably 

and lawfully as required by the Temporary Restraining Order. On the first day of the 

receivership, Vemma's accounting staff provided the Receiver with its financial records 

demonstrating that it had cash balances totaling only $625,513.38 as of August 24, 2015. 

Of this sum, $166,412.46 was in accounts held at Wells Fargo Bank, which could not be 

accessed by the Receiver because the funds were subject to a perfected security interest in 

favor of Wells Fargo Bank. Most of Vemma's funds were held at BMO Harris Bank 

("BMO Bank"), but the Receiver had difficulty getting BMO Bank to promptly turn over 

the funds. Vemma also provided the Receiver with an accounts payable aging showing 

that, as of August 24, 2015, it owed $3,832,678.29, with $2,976,653.52 past due. 

4. Over the next two weeks, the Receiver and its counsel repeatedly attempted 

to get BMO Bank to turn over all funds that it held in Vemma accounts. During this time 

period, Vemma's counsel, Quarles & Brady LLP, began a campaign which continued 
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throughout the receivership period and has continued since the receivership terminated, 

communicating complaints and threats to the Receiver and its counsel. During the initial 

two-week period, this principally took the form of demanding that the Receiver make 

payroll, even though the Receiver had not yet obtained funds from BMO Bank sufficient to 

do so. Finally, on September 4, 2015, the Receiver received a payment of $633,913.57 

from BMO Bank and immediately began the process of paying all outstanding payroll, 

except sums due to defendant Benson Boreyko. 

5. On August 31, 2015, the Federal Trade Commission ("FTC") stipulated with 

the Defendants for a continuance of the preliminary injunction hearing, from September 3 

to September 15, 2015. Prior to the stipulation, the Receiver operated on the assumption 

that the temporary receivership period would be for thirteen days, from August 24 to 

September 3. After the stipulation was entered, the Receiver completed and, on September 

4, filed its comprehensive Report of Temporary Receiver's Activities From August 24, 

2015 Through September 4, 2015 ("Receiver's Report"). 

6. The third week of the temporary receivership was the week of September 7. 

As part of its aggressive litigation strategy, Quarles & Brady and its team of lawyers 

challenged the Receiver as though it were a litigant in the proceeding, unsuccessfully 

demanding the Receiver to produce documents, which was denied by the Court at an 

emergency hearing held September 8, and deposing me on September 11. 

7. The fourth week of the temporary receivership was the week of September 

14. The hearing on the preliminary injunction application was held on September 15. I 

testified at the hearing. The Court issued its order dated September 18, 2015 ("Preliminary 

Injunction Order") which issued a preliminary injunction against Vemma, but terminated 

the receivership. Therefore, the temporary receivership lasted exactly four weeks, from 

Monday, August 24 through Friday, September 18, a total of 26 days. 

8. Vemma's Objection to the Fee Motion states that only 90 minutes after 

appearing at Vemma's offices, the Receiver terminated Vemma's sale operations and laid 

off most employees. Actually, sales operations were suspended, most employees were told 
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they could leave, and that they would not be asked to return unless they got further word 

from the Receiver or someone else. The Receiver did not terminate the employees, but 

rather told them that operations were temporarily suspended and that they would be 

contacted if they were needed back prior to the hearing on the preliminary injunction 

application. They were further told it was likely that there would be no change prior to the 

hearing on the preliminary injunction application. 

9. Vemma further asserts that within 24 hours of first appearing at Vemma's 

offices, the Receiver decided all of Vemma's business operations would be "permanently 

terminated and no further consideration would be given by [the Receiver] to re-starting 

same." This is also incorrect. In the afternoon on September 25, Brick Kane and I met 

with Chief Legal Counsel Peter Reilly in his office. During the meeting Mr. Reilly told us 

the company was seeking additional infusions of capital and liquidity. He then asked if 

sufficient additional funding became available would the Temporary Receiver reevaluate 

the financial viability of the operations. We replied that we would be willing to consider 

all positive options. Additionally, this was a temporary receivership. At the time of these 

discussions, a hearing on the preliminary injunction was less than two weeks away. The 

Receiver had decided that it would not restart operations during the pendency of the 

temporary receivership not that it would "permanently terminate" operations, because 

Vemma could not operate profitably and lawfully, for reasons explained in detail in the 

Receiver's Report, and my deposition. The Receiver could not consider restarting 

operations in the context of its authority as temporary receiver. 

10. The complaint in the Objection to the Fee Motion that several payments were 

not made by the Receiver lack merit. The real property rental payment was not made on 

September 1, 2015 because the Receiver was still attempting to gather the funds necessary 

to pay employee payroll, employee benefits and insurance premiums. The Receiver 

determined that paying the rent when it barely had sufficient funds on hand to do so and 

when it lacked the funds needed to pay any of these other critical expenses did not make 
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sense in light of the upcoming hearing on the preliminary injunction and the fact that the 

landlord was holding a $1.5 million security deposit. 

11. The monthly equipment loan payment due to Wells Fargo Equipment 

Finance ("Wells Fargo Finance") also was not made because of the lack of funds held by 

the Receiver and because the loan was secured by Vemma's inventory, equipment and 

accounts receivable. Wells Fargo Finance was owed $1,052,297.54. It was also uncertain 

whether Wells Fargo Finance had a perfected security interest in the cash held at Wells 

Fargo Bank. Wells Fargo Bank had a separate, outstanding loan of $42,145.88 that was 

secured by the funds held at that bank. In light of these two loans and security interests, 

the Receiver was unable to access any of the cash at Wells Fargo Bank. Based on loan 

documents and a forbearance agreement which I reviewed, the outstanding debts owed to 

Wells Fargo Finance and Wells Fargo Bank had been in default on multiple occasions 

before the receivership which, among other things, led Wells Fargo Bank to offset 

$1,413,235.40 on deposit in Vemma's operating account just two months before the 

inception of the receivership estate. 

12. In its Objection, Vemma misrepresents the facts concerning the payments 

owed on the Kenworth tractor. One payment was already outstanding before inception of 

the receivership estate. The $3,190.66 figure in the Opposition represents two monthly 

payments. Vemma also incorrectly states that Vemma did not regain access to its premises 

until September 21, 2015, the night the tractor was purportedly repossessed. In fact, the 

Receiver returned the keys to Vemma's counsel and returned possession and control of the 

premises to Vemma on September 18, 2015, the same day the Court entered the 

Preliminary Injunction Order. 

13. The Receiver did not pay Vemma's third party accountants, McGladrey LLP, 

because McGladrey would not commit to finishing the tax returns timely and because 

McGladrey was attempting to collect approximately $5,000 representing pre-receivership 

work. In any event, Robb Evans & Associates has been routinely successful in getting the 
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IRS to waive penalties and interest which were occasioned by the inability to timely 

complete tax returns due to a temporary receivership. 

14. The Receiver did not pay employees for paid time off because they were not 

terminated, but rather temporarily laid off pending the preliminary injunction hearing. For 

the same reason, based on my experience, there can be no WARN Act claims, because 

employees were not terminated. In any event, based on my experience, there are no 

WARN Act claims in the context of a federal equity receivership because the receivership 

is deemed to be an unforeseen event. 

15. The Objection raises several specific complaints regarding the fees and 

expenses charged by the Receiver. I discuss each of these criticisms below and refer to the 

paragraph in the Objection raising the criticism. All of the charges in collecting and 

analyzing documents, and assessing Vemma's operations, which Vemma asserts without 

proof amounts to $21,196.20, is proper and reasonable. Objection, para. 15. The Receiver 

was required to analyze Vemma's operations for many reasons. We had to determine 

whether business operations have been lawful and whether business operations have been 

profitable. We also had to determine whether Vemma could be operated going forward 

profitably and lawfully. The Receiver had to determine whether activities prohibited by 

the Temporary Restraining Order were continuing. The Receiver had to provide a 

comprehensive report to the Court to assist the Court in determining whether to issue a 

preliminary injunction against the Receivership Defendants and what the proper scope of 

any injunctive relief should be. In this case, because of the allegations that this was a 

multi-level marketing pyramid scheme, the Receiver needed to do an in-depth analysis of 

the Affiliate and customer database. The Receiver reviewed thousands of pages of 

accounting records in connection with its analysis of Vemma's business operation, 

operating results and business structure. The Receiver also needed to review marketing 

materials, marketing practices, and internal and external websites. We also needed to 

analyze Vemma's operational procedures, including customer service and Affiliate 

relations. The Receiver also reviewed consumer complaints. Further, because of the 
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multiplicity of inventory warehouses throughout the United States, the Receiver needed to 

contact warehouses, analyze inventory records, and speak with available warehouse 

personnel to determine what was housed there, how it was cared for, who had control of it 

and how it could be accessed. 

16. All charges for the Receiver's Report were reasonable. Objection, paras. 16-

17. The Receiver's Report was prepared by six members of the Receiver's staff because of 

the time constraints involved in creating a report at the outset of a receivership involving a 

large and substantial business operation, with over 100 employees, multiple secured 

creditors, large amounts of debt and international subsidiaries. The Report was not a 

"superficial analysis" of Vemma's business as the Opposition claims. It contained a 

substantial and detailed analysis of Vemma's income and earnings disclosure and 

practices; a complete overview of Vemma's worldwide operating structure; a thorough and 

comprehensive analysis of its financial statements; an in-depth analysis and graphic 

exposition of Vemma's historical sales to Affiliates and customers and historical data 

regarding commissions to Affiliates; a detailed summary of payments to Boreyko and the 

other shareholders; a detailed review of field compliance and marketing practices; and a 

selected review of consumer complaints. The analysis undertaken by the Receiver and 

reflected in the Receiver's Report was relied upon by the Court in reaching the conclusions 

set out in the Preliminary Injunction Order. 

17. Vemma complains that the Receiver charged $12,903.62 for eight billers 

spending 76.6 aggregate hours performing tasks after the filing of the Receiver's Report. 

Objection, para. 18(b). No specific complaint as to any particular task is made, only that 

there is "no justification" for such an expenditure when the Receiver's Report was already 

completed. This figure is incorrect. Actually, I have reviewed the time records in 

conjunction with Anita Jen and my counsel, and we have determined that a total of 

approximately 44 hours were spent by the Receiver between September 5 through 

September 18, not including preparation for my deposition, appearing at my deposition, 

and preparing for, testifying at, and attending the preliminary injunction hearing. Further, 
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this complaint ignores the fact that the Receiver and its counsel were still required to 

continue to undertake many different actions and deal with several issues which continued 

to arise after September 4, including addressing 401k hardship withdrawal requests, 

addressing tax return preparation issues, communicating with disgruntled consumers, 

reviewing vehicle assets, addressing potential problems at the Vemma premises related to 

weather issues, addressing creditor's claims related to telephone equipment, 

communicating with other creditors, dealing with payroll issues, addressing merchant 

reserve account issues, and taking steps to comply with the Preliminary Injunction Order. 

This also ignores the fact that 21.7 of the hours of the 44 hours were spent by lower level 

support staff billing between $30 and $60 per hour. 

18. Vemma objects to allegedly "redundant and duplicative time." Objection, 

para. 18(c). However, this is based on a fundamental misunderstanding of the nature of the 

work performed in the initial days of a complex receivership case, in this case the first 

three to four days of the receivership. Because of the size and scope of this case, the 

Receiver required nine people to take over possession and control of these operations and 

begin the intensive process of interviewing employees and management, reviewing paper 

and electronic records and analyzing the business and all of its operations. It takes 

multiple members of the Receiver's staff to do the same type of task, even though the work 

they are doing is entirely different. Multiple personnel were required to analyze the paper 

and electronic records of the business; those personnel are not all analyzing the same 

documents. The fact that two or more people may have billed for the same types of task 

does not mean that there was a duplication of effort. It means that in the time constraints 

imposed on a temporary receiver involved in a large and complex business operation, 

many members of the Receiver's staff are required to complete the tasks required in the 

initial days of the case. The Receiver scaled back staff from Vemma's premises as 

appropriate during the initial week of the receivership. 

19. The complaint about secretarial tasks is misleading and meritless. Objection, 

para. 18(d). Those tasks are billed by lower-level support staff from the Receiver's office 
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performing necessary functions at hourly rates of $30 for Mr. Chen, $32 for Ms. Perez and 

$60 for Ms. Wolf. The total fees objected to is $1,792.80 for 48.8 hours, for a blended rate 

of $36.74. The Receiver is not a law office where the overhead of secretaries and clerks is 

included in the rates of the professionals. These tasks must be performed and we believe it 

is reasonable to charge for these services, provided that they are billed at a rate 

commensurate with the type of services performed. 

20. The independent contractor charge for $21,272.75 (Objection, para. 18(e)) 

was incurred to pay Vemma's Information Technology ("IT") staff to perform post-

receivership search queries from Vemma's electronic database at the request of the 

Receiver and at the request of Vemma and its counsel. This is the actual cost paid by the 

Receiver to compensate Vemma's IT staff for this post-receivership work. None of this 

money was paid to the Receiver nor is this sum part of the Fee Motion. 

21. Vemma complains about "out of pocket" expenses totaling $12,895.32. 

Objection , para. 18(f). All of the Receiver's expenses supporting this line item are 

attached collectively hereto as Exhibit 1. 

22. Vemma complains about estimated fees and expenses after September 18, 

2015 of $28,790.50. Objection, fn. 7. These were estimates based on the estimated time to 

be spent for the Receiver and its counsel to file the Fee Motion and supporting financial 

report (which was prepared after September 18, 2015), as well as to subsequently prepare a 

final financial report and accounting and a final wind-up motion. A final wind-up motion 

is required in all receivership cases to, among other things, seek approval of the final 

report and accounting and seek a discharge. In fact, in light of the highly adversarial 

approach taken by Vemma and its counsel against the Receiver, including the emergency 

motion for release of funds and its opposition to the Fee Motion, the Receiver and its 

counsel have been forced to incur significant additional fees since September 18, 2015 and 

are already well over the $28,790.50 estimate. The Receiver's fees after September 18 

through October 6 amount to $6,532.65, not including any work in connection with a final 
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report and wind-up motion. The Receiver will clearly exceed $9,740.50, its portion of the 

closing estimate. 

23. I have carefully read the Declaration of Morris Aaron (Doc. No. 130) filed in 

support of Vemma's Opposition to the Fee Motion ("Aaron Fee Declaration"). Many 

things in Mr. Aaron's declaration display a fundamental misunderstanding of the 

Receiver's duties and responsibilities in this matter. Based on my review of his prior 

declaration and the MCA Report he prepared in opposition to the preliminary injunction 

application ("MCA Report") (Doc. No. 78-7), I am certain that he never read the 

Temporary Restraining Order, which is a glaring omission for anyone purporting to have 

expertise and experience as a Court-appointed receiver, because the most important thing 

that a receiver does is to read and attempt to comply with the express directions in the 

appointment order. The MCA Report questions why the Receiver attempted to determine 

if Vemma could be operated lawfully. MCA Report, p. 19. Under the Temporary 

Restraining Order, the Receiver was tasked with determining whether Vemma could 

operate profitably and lawfully during the temporary receivership. In addition, this 

analysis was necessary to prepare a thorough and complete Receiver's Report as required 

by the Temporary Restraining Order. Similarly, in the Aaron Fee Declaration he refers to 

the "draconian decision" to temporarily suspend operations shortly after taking possession 

and control (para. 11), again evidencing a failure to understand that the Temporary 

Restraining Order prevented the Receiver from operating the business at all unless the 

Receiver concluded it could be operated profitably and lawfully. 

24. At paragraph 15 of the Aaron Fee Declaration, he states that the Receiver's 

employees do not have general management and business operational skills. This is 

untrue. In the last 20 years, Robb Evans & Associates and its principals have been 

appointed in federal district courts and state courts as a receiver, trustee, or other fiduciary 

in about 240 regulatory and commercial actions. In many instances, the duties of the 

appointment orders included taking control of business entities, operating them, and either 

returning them to defendants or resolving them for the benefit of plaintiffs. Robb Evans & 
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Associates has operated numerous different business organizations including 

manufacturers and distributors of hard goods, soft goods, garments, food processors, 

general and specialty contractors, retailers, and service providers. Robb Evans & 

Associates also has extensive experience operating, marketing, and selling commercial 

income property, residential income property and raw land. Robb Evans & Associates also 

has years of direct management and operating experience in industry. The prior 

experience of the members and senior staff of Robb Evans & Associates includes years of 

experience in executive management positions of financial institutions, and performing as 

commercial and business loan supervisors and loan officers. For example, I was formerly 

a bank chief executive officer, and Brick Kane, the president of Robb Evans & Associates, 

was a former bank chief operating officer and chief financial officer. 

25. 	Vemma objects to travel charges, and asserts that the Receiver and its 

counsel "flew no less than 10 people between Los Angeles and Phoenix multiple times." 

Objection, para. 18(a). The Objection claims that the travel time aggregates $22,587.80, 

but Mr. Aaron concedes the actual travel time was only $18,039.20. Actually, only two 

members of the Receiver's staff went back to Phoenix more than once, and that was solely 

at the request of Vemma to enable Vemma's representatives to access the premises. I also 

went back a second time to testify at the preliminary injunction hearing. At paragraph 17 

of the Aaron Fee Declaration, he states that his company, MCA, bills $50 per hour for non-

billable travel time, but that he personally does not bill for any out of town travel. He then 

ambiguously states that "MCA's billing practices for travel are consistent with other 

industry participants." As someone who has worked as a receiver or a deputy to the 

receiver for 20 years, and who is a founding member of the National Association of 

Federal Equity Receivers, I disagree with his assessment. The industry standard is not to 

charge $50 per hour (or nothing at all) for out of town travel. If an out of town receiver is 

selected for the engagement, it is common to charge for such travel. Robb Evans & 

Associates, while based in Los Angeles, has been appointed as receiver in federal equity 

receivership matters throughout the United States, including cases in New York, Maryland, 
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Florida, Illinois, Oklahoma, Texas, Missouri, Kentucky, Vermont, Tennessee, Kansas, 

Washington D. C. and throughout the western part of the United States, because of its 

experience, expertise and national reputation. In most of our out-of-state assignments, we 

have sought and been awarded 100% of our travel time. It should be noted that we 

discounted our rates by 10% off of our private sector rates and fixed those rates throughout 

the term of this engagement, even if the receivership case had remained active for several 

years. 

26. At paragraph 19 of the Aaron Fee Declaration, Aaron states that in all 

MCA's receivership engagements, MCA never "unilaterally terminated operations" absent 

court approval. This again evidences a fundamental lack of understanding of the 

Temporary Restraining Order, which already gave the Receiver prior Court approval to 

suspend operations, and indeed mandated the suspension of such operations, if Vemma 

could not be operated profitably and lawfully. There was no need to seek another Court 

order to suspend operations in light of the unambiguous language in the Temporary 

Restraining Order. It is also a particularly unusual complaint given the Preliminary 

Injunction Order which concluded that Vemma was likely operating an illegal pyramid 

scheme. 

27. At paragraph 19 (a) of the Aaron Fee Declaration, he states that the Receiver 

"caused the termination of all of Vemma's international business without spending any 

time to understand the business relationships and nature of the foreign operations." In fact, 

Vemma's international business was temporarily terminated as a natural result of the 

temporary suspension of Vemma's domestic operations. Once we determined that 

Vemma's operations in Tempe could not be operated profitably and lawfully and 

temporarily suspended those operations, it naturally followed that the international 

operations would be suspended, because Vemma International Holdings, Inc. is the parent 

company and the international operations were supported by the Tempe operations. 

28. At paragraph 19 (b) of the Aaron Fee Declaration, he states that the Receiver 

never gained an understanding of the "actual data" or else we would have realized that 
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92% of all 2015 sales were to persons who were not really Affiliates. This argument was 

thoroughly analyzed and debunked by the Court in its Preliminary Injunction Order 

(p. 4:9-21). 

29. Finally, at paragraph 22 of the Aaron Fee Declaration, Aaron states that 

MCA's cash flow projection prepared prior to the Court's Preliminary Injunction Order 

still has validity. This completely ignores the Court's constraints put on Vemma's illegal 

pyramid operations which essentially require the creation of an entirely new business 

model and operations. 

30. The list of the firm's regulatory engagements, attached hereto as Exhibit 2, 

demonstrates that Robb Evans & Associates has a tremendous breadth of experience and 

expertise as federal equity receivers in regulatory receiverships throughout the United 

States over the last 20 years. I am unaware of any federal receiver who has been appointed 

by more District Courts in more regulatory enforcement actions over the last 20 years than 

Robb Evans and Robb Evans & Associates. Our firm has been repeatedly nominated for 

appointments throughout the United States by, among others, the Federal Trade 

Commission, Securities and Exchange Commission, and Commodity Futures Trading 

Commission, because we have achieved consistently excellent results in maximizing 

recovery for consumers and investors while working efficiently and cost-effectively. 

I declare under penalty of perjury that the foregoing is true and correct and that this 
T 

declaration was executed this 	day of October 2015 at Sun Valley, California. 

M, 
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CERTIFICATE OF SERVICE 

I hereby certify that on October 8, 2015, I electronically transmitted the attached 

document to the Clerk's office using the CM/ECF System for filing and transmittal of a 

Notice of Electronic Filing to the following CM/ECF registrants: 

Angeleque P. Linville 
	

Brian R. Booker 
Anne Dorman LeJeune 

	
Edward A. Salanga 

Emily B. Robinson 
	

John S. Craiger 
Jason C. Moon 
	

John A. Harris 
Federal Trade Commission 

	
Devin D. Quigley 

1999 Bryan Street, Suite 2150 
	

Quarles & Brady LLP 
Dallas, TX 75201 
	

One Renaissance Square 
Attorneys for Plaintiff 
	

Two North Central Avenue 
Phoenix, AZ 85004-2391 
Attorneys for Defendants Vemma 
Nutrition Company, Vemma International 
Holdings, Inc. 

John R. Clemency 
	

Keith Beauchamp 
Lindsi Michelle Weber 

	
Marvin C. Ruth 

Gallagher & Kennedy PA 
	

Coppersmith Brockelman PLC 
2575 E. Camelback Road, Suite 1100 

	
2800 N. Central Avenue, Suite 1200 

Phoenix, AZ 85016 
	

Phoenix, AZ 85004 
Attorneys for Defendant Benson K. Boreyko Attorneys for Defendant Tom Alkazin and 

Bethany Alkazin 

/s/ Pamela A. Coates 
Pamela A. Coates 
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JOSHUA S. AKBAR (AZ Bar No. 025339) 
DENTONS US LLP 
2398 East Camelback Road, Suite 850 
Phoenix, Arizona 85016-9016 
Tel.: 602.508.3900 
Fax: 602.508.3914 
Email: joshua.akbar@dentons.com  

GARY OWEN CARIS (admitted pro hac vice) 
LESLEY ANNE HAWES (admitted pro hac vice) 
DENTONS US LLP 
300 S. Grand Avenue, Suite 1400 
Los Angeles, California 90071-3124, United States 
Telephone: 213.688.1000 
Facsimile: 213.243.6330 
Email: gary.caris@dentons.com  

lesley.hawes@dentons.com  

Attorneys for Former Temporary Receiver 
Robb Evans and Robb Evans & Associates 

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Case No. CV-15-01578-PHX-JJT 

SUPPLEMENTAL DECLARATION 
OF GARY OWEN CARIS IN 
SUPPORT OF FIRST AND FINAL 
MOTION FOR APPROVAL AND 
PAYMENT OF FEES AND EXPENSES 
OF TEMPORARY RECEIVER AND 
ITS COUNSEL 

I, Gary Owen Caris, declare: 

1. 	I am an attorney at law duly admitted to practice before the courts of the 

State of California and have been admitted to practice pro hac vice before this Court in this 

matter. I am a member of Dentons US LLP ("Dentons"), the attorneys for the former 

Temporary Receiver, Robb Evans and Robb Evans & Associates LLC ("Receiver"), 

appointed as temporary receiver for defendants Vemma Nutrition Company ("Vemma"), 

Vemma International Holdings, Inc. (collectively the "Vemma Entities"), and their 

successors and assigns, subsidiaries, and related entities ("Receivership Defendants"). I 
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Federal Trade Commission, 

Plaintiff, 

v. 

Vemma Nutrition Company, et al., 

Defendants. 
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am lead counsel for the Receiver. I have personal knowledge of the matters set forth in 

this declaration, and if I were called upon to testify as to these matters, I could and would 

competently testify based upon my personal knowledge. 

2. Vemma's objection regarding the bills charged by my firm is that the entries 

are "vague and excessive," while at the same time complaining that most of the entries are 

in increments of one-tenth or two-tenths of an hour. All of the entries are detailed and 

demonstrate the exact nature of the work which was done on this matter. We redacted 

entries which contained attorney-client communications or work product. If the Court 

instructs, we are prepared to file under seal or deliver to the Court's chambers for in 

camera inspection all of my firm's bills and all of the Receiver's bills without redaction. 

3. In any event, the services rendered by my firm in this matter were varied, 

extensive and are adequately set forth in the time sheets filed in support of the Fee Motion. 

We assisted the Receiver in addressing issues related to compliance with the Temporary 

Restraining Order. We analyzed issues related to the merchant processor, ProPay. I 

analyzed loan documents and addressed issues concerning the scope of perfected security 

interests held by Wells Fargo Bank and Wells Fargo Equipment Finance. 10 is Vemma's 

colocation facility which housed Vemma's server. I communicated with IO's in-house 

counsel in order to gain control of the server. I had communications with Vemma's 

landlord to discuss the status of the lease, and I reviewed the lease. We addressed payroll 

issues and requests for early hardship termination of 401k plans. I had numerous 

communications with BMO Harris Bank when that institution failed to promptly turn over 

funds in Vemma's accounts and my work was instrumental in getting BMO Harris Bank to 

finally turn over $633,913.57 to the Receiver. I also assisted the Receiver in revising and 

finalizing the Receiver's Report. 

4. Much of the work that my firm undertook was in response to the very 

aggressive and adversarial posture taken by Vemma's counsel, Quarles & Brady LLP 

against the Receiver. I had numerous communications with John Craiger of the Quarles' 

firm, responding to his many complaints and demands surrounding the Receiver's alleged 
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DENTONS US LLP 
LOS ANGELES 

failure to promptly pay employees, even when the Receiver had no funds to pay them. I 

communicated with Craiger over his demand that the Receiver fund Vemma's independent 

contracting IT staff to assist in running queries and obtaining additional information for 

opposition to the preliminary injunction application. The Receiver is now being criticized 

for paying these independent contractors for their work, including the work done solely at 

Vemma's request. I communicated with Craiger regarding his various complaints and 

demands that the Receiver was not adequately protecting Vemma's computer equipment or 

providing prompt enough access to the building in the event that there was a power outage 

which might harm the computer equipment. His complaint in this regard was meritless. In 

short, the tactics engaged in by Quarles & Brady were to constantly complain about the 

Receiver's conduct and threaten the Receiver and his counsel with claims of malfeasance, 

necessitating my involvement and response. 

5. Quarles & Brady also took an aggressive litigation posture against the 

Receiver. They served me with an improper Request for Production of Documents even 

though the Receiver was not a party to the litigation. Ultimately, the Court denied their 

emergency motion to the extent it sought to compel the production of documents by the 

Receiver at a hearing I attended telephonically. They sought the deposition of the "person 

most knowledgeable" from the Receiver's office without providing us with a Rule 30(b)(6) 

notice until the afternoon before the deposition. The Receiver through my office never 

resisted their attempt to take the deposition of a representative of the Receiver's office, and 

Mr. Johnson was made available for an entire day for his deposition on September 11, 

2015. Nevertheless, as part of their emergency motion pleadings, Quarles & Brady 

inaccurately suggested that the Receiver was not willing to have its deposition taken. I 

assisted Johnson and other members of the Receiver's staff in preparing for his deposition. 

I also helped to prepare Johnson for his appearance at the preliminary injunction hearing, 

which I attended. 

6. Since September 18, 2015 my firm has incurred additional fees through 

October 6 in the sum $27,496.35 and travel costs (which relate to my September 15 
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appearance at the preliminary injunction hearing) of $1,035.39, for a total of $28,531.74. 

This amount is $9,531.74 over the estimated amount through closing set out in the Fee 

Motion for our fees and costs. The reason why we have gone over our closing estimate 

(and have not yet even prepared a wind-up motion), is the continued aggressive tactics of 

Vemma's counsel, and Vemma's counsel's continued insistence on creating "emergencies" 

requiring expedited response. While we advised Vemma's counsel on September 18 that 

we would not turn over funds needed to pay the fees and expenses of the Receiver and its 

counsel, as we believed in good faith the Receiver was entitled to do, Vemma's counsel 

did nothing for 13 days and then brought an emergency motion last Thursday evening to 

compel turnover of the funds, necessitating me to work long into the evening to prepare a 

response. In addition, we have been forced to prepare and file a reply to the Opposition to 

the Fee Motion, and supporting declarations including this declaration, responding in detail 

to the misleading and inaccurate portrayal of the services performed by the Receiver and 

its counsel throughout this engagement. In short, much of the expense incurred by my 

firm throughout this matter has been directly the result of the aggressive and adversarial 

posture taken by Vemma and its counsel against the Receiver. 

7. 	Attached hereto as Exhibit 1 are true and correct copies of the portions of the 

transcript for the preliminary injunction which have been inaccurately cited by Vemma in 

its Opposition. 

I declare under penalty of perjury that the foregoing is true and correct and that this 

declaration was executed this 81h  day of October 2015 at Los Angeles, California. 

/s/Gary Owen Canis 
GARY OWEN CARIS 
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CERTIFICATE OF SERVICE 

I hereby certify that on October 8, 2015, I electronically transmitted the attached 

document to the Clerk's office using the CM/ECF System for filing and transmittal of a 

Notice of Electronic Filing to the following CM/ECF registrants: 

Brian R. Booker 
Edward A. Salanga 
John S. Craiger 
John A. Harris 
Devin D. Quigley 
Quarles & Brady LLP 
One Renaissance Square 
Two North Central Avenue 
Phoenix, AZ 85004-2391 
Attorneys for Defendants Vemma 
Nutrition Company, Vemma International 
Holdings, Inc. 

Keith Beauchamp 
Marvin C. Ruth 
Coppersmith Brockelman PLC 
2800 N. Central Avenue, Suite 1200 
Phoenix, AZ 85004 
Attorneys for Defendant Tom Alkazin and 
Bethany Alkazin 

s/ Pamela A. Coates 
Pamela A. Coates 
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Jason C. Moon 
Federal Trade Commission 
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Attorneys for Plaintiff 

John R. Clemency 
Lindsi Michelle Weber 
Gallagher & Kennedy PA 
2575 E. Camelback Road, Suite 1100 
Phoenix, AZ 85016 
Attorneys for Defendant Benson K. Boreyko 
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