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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

KIMBERLY L. KILLEBREW, ) Case No.
Individually and on behalf of others )
similarly situated, )

CLASS ACTION

Plaintiff,

%

) CLASS ACTION COMPLAINT
V. )
)

JURY TRIAL DEMANDED

VOLKSWAGEN GROUP OF AMERICA, )
INC., A New Jersey Corporation. )

)

)
Defendant. )

Plaintiff Kimberly L. Killebrew (“Plaintiff”), individually and on behalf of all others
similarly situated (the “Class”), alleges the foliog:

l. INTRODUCTION

1. On September 21, 2015, Michael Horn, CEO of Defah¥@alkswagen Group of
America, Inc., (“Volkswagen”) publicly admitted th&/olkswagen has broken the trust of our
customers, and the public here in AmeriéaMr. Horn further publicly admitted on behalf of
Volkswagen: So let's be clear about this: our company was dissbwith the [Environmental
Protection Agency ["EPA”] and the California Air Reurces Board, and with all of ydguMr.

Horn continued."And in my German words, we've totally screwed upmisst fix those cars, and

1 SeeAutoweek, “Volkswagen US CEO on diesel emissioasdo: 'We totally screwed up™, September 22, 2015,
available ahttp://autoweek.com/article/car-news/volkswagerces-our-company-was-dishongktst accessed
October 8, 2015).

21d.
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prevent this from ever happening again, and we havweake things right—with the government,
the public, our customers, our employees, and &g importantly our dealers?®

2. Likewise, in prepared remarks delivered to the oGsmmittee on Energy and
Commerce Subcommittee on Oversight and Investigatim October 8, 2015, Mr. Horn explicitly
acknowledged “Volkswagen’s use of a software progrhat served to defeat the regular
emissions testing regimé.”

3. Moreover, in his October 8, 2015 remarks, Mr. Hadmitted that “On September
3, 2015, Volkswagen AG disclosed at a meeting with California Air Resources Board
(“CARB”) and the U.S. Environmental Protection Aggr{“EPA”) that emissions software in four
cylinder diesel vehicles from model years 2009-26d5btained a “defeat device” in the form of
hidden software that could recognize whether aclehvas being operated in a test laboratory or
on the road. The software made those emit highetdef nitrogen oxides when the vehicles were
driven in actual road use than during laboratosting.™

4. As admitted by Mr. Horn, Volkswagen “screwed up” bytentionally and
deceptively installing computer software and “déef#avices” that work by switching on the full
emissions control systems in Volkswagen's cars amhen the car is undergoing periodic
emissions testing and only when the vehicles’ freméels are turning. The use of the defeat device
was an attempt by Volkswagen to falsely show coamgie with state and federal emissions
regulations without reducing the vehicles’ perfonoa or limiting their acceleration, torque, and

fuel efficiency.

31d.

4 Testimony of Michael Horn, President and CEO ofkéwagen Group of America, Inc. Before the House
Committee on Energy and Commerce Subcommittee @nsig)ht and Investigations, October 8, 2015, abtlat
http://docs.house.gov/meetings/IF/IF02/2015100804@84AHHRG-114-1F02-Wstate-HornM-20151008. (fl2ist
accessed October 8, 2015).

S1d.
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5. For over six years, Volkswagen has intentionallgt apstematically deceived and
cheated its customers, lied to the governmentnaisted the public about the efficacy of its four
cylinder diesel-engine vehicles sold under the ¥aikgen and Audi brands. Volkswagen has
marketed its so-called “clean diesel” vehicles aghhperforming, fuel efficient, and
environmentally-friendly. In truth, Volkswagen’seen diesel vehicles are anything but clean.

6. Instead, the Affected Vehicles, defined below, emaixious pollutants at up to 40
times the legal limit allowed under federal andestaw. In order to conceal this inconvenient truth
from regulators and the public, Volkswagen insthesophisticated software algorithm, or “defeat
device,” in the Affected Vehicles that instructemimto cheat on emissions tests; that is, to engage
full emissions controls only when undergoing o#iicemissions testing. At all other times, the
emissions controls are de-activated, and the \ehiemit extremely high, and illegal, levels of
pollutants. “Truth in Engineering” is Audi’'s offial slogan. Ironically, these Audis (and
Volkswagens) were engineered to deceive.

7. To hide this, the computer software and defeat a#gmviused by Defendant
Volkswagen disable the emissions control systemthéncar once the car has completed its
emissions test. While that might have made theroare fun to drive, it resulted in Volkswagen’s
cars sending up to 40 times as much pollution timoenvironment as is allowed under the Clean
Air Act and state regulations, such as those iskye0ARB.

8. As of September 21, 2015, The New York Times regubthat while it is possible
to lower the levels of nitrogen oxide (“NOx”) engitt by diesel engines, the software Volkswagen
installed instead:

“[S]idestepped this trade-off by giving a misleaglinlow nitrogen- oxide reading
during [standard emissions] tests. The softwaresomea factors like the position
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of the steering wheel, the vehicle’s speed and ®asometric pressure to sense
when the car was being tested®..”

9. Volkswagen has admitted that approximately 11 omllvehicles worldwide are
affected by its deception. Volkswagen’s stock gasnmeted and it reportedly is “setting aside
the equivalent of half a year's profits—6.5 billi@aros, or about $7.3 billion” in a preemptive
maneuver to downplay public scrutiny. In a statetmissued on September 18, 2015, by the
Executive Committee of Volkswagen AG’s SupervisBoard, the Committee confessed that it
“recognizes...the economic damage caused [by thepukation of the emissions datd.]”

10.  This case arises because Volkswagen purposefullyraentionally breached the
laws of the United States and the rules and reigukbf various states and the EPA by selling in
the United States Volkswagen and Audi vehicles p@posefully evaded federal and state laws.
As stated by Cynthia Giles, Assistant Administrdtorthe Office of Enforcement and Compliance
Assurance at the EPAUSIng a defeat device in cars to evade clean amdgards is illegal and a
threat to public healtli® Yet that is exactly what Volkswagen did in its 268015 Volkswagen
and Audi Clean Diesel vehicles.

11. Volkswagen’s violations are explained in EPA’'s @apber 18, 2015 Notice of
Violation (“NOV”), as well as a letter from the Gfalrnia Air Resources Board (“CARB”").

12. Asdetailed in the EPA’s NOV, sophisticated softevar the Volkswagen and Audi
diesel vehicles sold by Volkswagen in the Unitedt&t detects when the vehicle is undergoing

official emissions testing and enables full emissioontrols during the test. But otherwise, at all

6 SeeNew York Times, “Volkswagen Stock Falls as Automakédes to Contain Fallout,” by Jack Ewing,
September 21, 2015, availablefgtp://www.nytimes.com/2015/09/22/business/intdoredl/volkswagen-shares-
recall.html(last accessed October 8, 2015).

7 SeeEdmunds, “Volkswagen CEO Resigns in Wake of Di&srissions Scandal,” by Anita Lienert, September 23,
2015, available dtttp://www.edmunds.com/car-news/volkswagen-ceogresin-wake-of-diesel-emissions-
scandal.htm(last accessed October 8, 2015).

8 SeeSept. 18, 2015 EPA News Release.
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other times that the vehicle is running, the eroissicontrols are disabled. This results in cars tha
meet emissions standards in the laboratory omgestiation, but during normal operation emit
NOx at up to 40 times the standard allowed undeerfd and state laws and regulations. The
software algorithm used by Volkswagen to switchrfrone mode to the other is a defeat device
as defined by the Clean Air Act.

13. Volkswagen has admitted that the “defeat devices weesent in approximately
482,000 Affected Vehicles sold in the United Stadesl more than 11 million vehicles worldwide.

14. By manufacturing and selling cars with defeat desithat allowed for higher levels
of emissions than what was certified to EPA, arghér levels than state and federal regulations
allow, Volkswagen violated the Clean Air Act andtstregulations, defrauded its customers, and
engaged in unfair competition under state and tddaw.

15. As used in this Complaint, the “Affected Vehiclesfer to Volkswagen and Audi
vehicles identified in the EPA’'s NOV sold in the itéd States with four cylinder, Type EA 189
and EA 288 diesel engines, which share a commofgrom deceitful, and harmful design, in that
they (A) emit high and illegal levels of pollutantsnormal operation; (B) are equipped with a
defeat device enabling them to bypass emissiongatgns; and (C) cannot deliver the advertised
combination of low emissions, fuel economy, anchipgrformance for which they were marketed
and advertised. The Affected Vehicles includesast the following makes and model years:

. 2009 — 2015 Volkswagen Jetta TDI

. 2009 — 2014 Volkswagen Jetta SportWagen TDI

. 2009 — 2015 Volkswagen Jetta TDI;

. 2009 — 2014 Volkswagen Jetta SportWagen TDI;

. 2012 — 2015 Volkswagen Beetle TDI,
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. 2012 — 2015 Volkswagen Beetle Convertible TDI,

. 2010 — 2015 Volkswagen Golf TDI,

. 2015 Volkswagen Golf SportWagen TDI;

. 2012 — 2015 Volkswagen Passat TDI; and

. 2010 — 2015 Audi A3 TDI.

16.  Plaintiff is among those who were deceived and t&tkehy Volkswagen and who
purchased and/or leased an Affected Vehicle baseakswagen’'s misrepresentations and
omissions.

17.  Plaintiff Killebrew brings this action individuallyand on behalf of a Class of all
persons similarly situated in the United States whicxhased or leased an Affected Vehicle, and
on behalf of a Subclass of Georgia a residents pumohased or leased an Affected Vehicle (the
“Class Members”).

18.  Plaintiff seeks the return of the premium paid &Clean Diesel vehicle over the
cost of the same model and trim of car with a gasatngine; restitution of the purchase price of
the Affected Vehicles should any “fix” installed bByolkswagen result in a degradation of
performance and/or fuel efficiency; compensation doy additional sums spent on fuel or
maintenance as a result of any “fix”; restitutiam purchase of extended warranties that will go
unused; and a lump sum for remediation of the enwrental damage Plaintiff and the Class
unwittingly contributed to by driving cars that theelieved were clean, but were in fact in

violation of state and EPA regulations and the €l&a Act.
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. PARTIES
A. Plaintiff

19. Plaintiff Kimberly L. Killebrew is a citizen of andlomiciliary of the State of
Georgia residing in the Atlanta, Fulton County, Gga&. In August 2013, Plaintiff Killebrew
purchased a 2010 Volkswagen Jetta TDI from an aizétab Volkswagen dealer in Atlanta,
Georgia. Plaintiff Killebrew still owns her Affeetl Vehicle. Unknown to Plaintiff Killebrew, at
the time the vehicle was purchased, it was equippéd an emission control “defeat device”
which caused the vehicle to get an undue EPA mation and pass emissions tests, but at all
other times emits up to 40 times the allowed l@fgbollutants, including NOx. The use of the
“defeat device” by Volkswagen has caused PlaiKiifebrew out-of-pocket loss, future attempted
repairs, and diminished value of her vehicle. golagen knew about and purposefully used the
“defeat device,” but did not disclose the “defeavide” and its effects to Plaintiff Killebrew, so
Plaintiff Killebrew purchased the vehicle on thasenable, but mistaken, belief that her vehicle
complied with United States emissions standards, pvaperly EPA certified, and would retain
all of its operating characteristics throughoutiseful life.

B. Defendant

20. Defendant Volkswagen Group of America, Inc., i©gooration doing business in
all 50 states (including the District of Columba)d is organized under the laws of the State of
New Jersey, with its principal place of businesmted at 2200 Ferdinand Porsche Dr., Herndon,
Virginia 20171. Defendant Volkswagen Group of Aroarilnc. is registered to conduct business
in State of Georgia with the Georgia Corporationgidion. Defendant Volkswagen Group of
America, Inc. also conducts certain operations umaene Audi of America, Inc., which it has

registered as a fictitious name with the Secredfi§tate for the Commonwealth of Virginia.
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21. At all times relevant to this action, Volkswagenmatactured, distributed, sold,
leased, and warranted the Affected Vehicles unber\olkswagen and Audi brand names
throughout the United States. Volkswagen and/oarid/or its agents, contractors and suppliers
designed, manufactured, and installed the CleaseDiEngine systems in the Affected Vehicles,
which included the “defeat device.” Volkswagenoatkeveloped and disseminated the owner’s
manuals and warranty booklets, advertisements,oimel promotional materials relating to the
Affected Vehicles.

[I. JURISDICTION

22.  Jurisdiction arises under 28 U.S.C. § 1331 basexh tipe federal RICO claims
pursuantto 18 U.S.C. § 196i.seqand there is supplemental jurisdiction over tlagestaw claims
pursuant to 28 U.S.C. 8§ 1367. Jurisdiction is algper in this Court pursuant to the Class Action
Fairness Act, 28 U.S.C. § 1332(d), because Plaard many members of the proposed Plaintiff
Class are citizens and domiciliaries of statesediffit from Volkswagen’'s home states, and the
aggregate amount in controversy exceeds $5,000e@{ysive of interest and costs.

23. This Court has personal jurisdiction over Defend&fuikswagen Group of
America, Inc. under O.C.G.A. 8 9-10-91 becauseiitducts business in Georgia, has committed
a tortious act or omission within Georgia, has edus tortious injury in within Georgia and has
sufficient minimum contacts with Georgia.

VENUE

24.  Venue is proper in this District under 28 U.S.C.3®1 because a substantial part

of the events or omissions giving rise to Plaitgitflaims occurred in this District.
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V. FACTUAL BACKGROUND

25.  This case arises from Volkswagen’s unprecedentsl uatil recently successful,
efforts to deceive and cheat consumers, deceiveptiic, as well as to knowingly and
intentionally violate and attempt to bypass fedaral state regulations.

A. Volkswagen Marketed the Affected Vehicles As Possasg Eco-Friendly,
Fuel Efficient Diesel Engines.

26. Diesel vehicles are generally more fuel efficiemid gpowerful than gasoline
engines. Diesel engines, however, emit higherl¢egé certain pollutants as a by-product of
combustion.

27. Volkswagen, in the face of continued improved gowegntal regulations to
address a cleaner environment, attempted to adihiegzroblem with its so-called “clean diesel”
vehicles. In an effort to make the Affected Vebg&cimore marketable and induce consumers to
pay premium prices, Volkswagen claimed its cleagseli TDI (turbocharged direct injection)
engines combined fuel efficiency and high perforogawith low emissions. The combination of
these three characteristics was the primary sefimigt for the Affected Vehicles and was the
centerpiece of Volkswagen’s advertising efforts.

28. Volkswagen expressly marketed and advertised isarCIDiesel models as
extraordinarily clean, EPA certified in all 50 €tst and powerful.

29. Volkswagen broadly boasted about the performandesamironmental cleanliness
of its engine systems. In an October 2008 pressisel Volkswagen bragged:

The Jetta TDI is amongst the ten most fuel efficiezhicles on the US market. In

the recently published “Fuel Economy Guide 2009 #PA (Environmental

Protection Agency) listed the Jetta TDI in the tep low consumption and low

emissions vehicles. In the current edition of thélgation, the Jetta 2.0 | Clean

TDI, introduced to the market two months ago, iaiggd particularly for its

excellent consumption figures - it has a fuel comgtion of 5.7 litre per 100

kilometre. Moreover, the Jetta Clean TDI also falfitringent Californian emission
standards. This was achieved through modificatmiikin the engine and by

9
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implementing an exhaust treatment system develeppdcially by Volkswagen

and which reduces nitrogen oxide emission (NOx)ipyo 90 percent. The central

element of the exhaust treatment system is the $t@rage catalytic converter.

30.  Since introducing the 2.0L TDI Clean Diesel engin€2008, Volkswagen have
touted it as afantastic power traifithat “gives very good fuel econohand “is also good for the
environment because it puts out 25% less greenhgasemissions than what a gasoline engine
would . . . cuts out the particulate emissions 8%%nd the emissions of nitrous oxide are cut by
95% . . . [and is] clean enough to be certifiechlh50 states'1°

31. The TDI Clean Diesel engines are turbocharged amdtty inject fuel into each
cylinder via fuel injectors. Volkswagen have statg§tlhe superior qualities of the 2.0 Liter TDI
engine with common rail injection systems are dadrtowards future challenges in acoustics,
comfort, and exhaust gas after-treatment . . .icanfg Volkswagen'’s role as a pioneer in diesel
technology.”

32. Volkswagen also claimed that TDI Clean Diesel msdsipically have a higher
resale value versus comparable gasoline vehitles

33.  Volkswagen advertising, which keyed on the uniqumlgination of clean, efficient
and highly performing, was very effective. In fadfplkswagen has become the largest
manufacturer and seller of light duty diesel pagsenehicles in the United States.

34. Some advertisements, for example, specifically eanjzied the low emissions and

eco-friendliness of the vehicles:

9 Seehttp://www.volkswagenag.com/content/vwcorp/info_teefen/news/2008/
10/vw_in_fuel_economy_guide.htrflast accessed Sept. 23, 2015) (emphasis added).

10 statement of Volkswagen Group of America, Inc.lie Operating Officer Mark Barnes, to The Business
Insider, October 9, 2009.

10
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Volkswagen

TD Clean | ;0 really clean diesel:

Diesel

Not that kind
of diesel.

These are not the kind of diesel engines
that you find spewing sooty exhaust like
an old 18-wheeler. Clean diesel vehicles
meet the sirictest EPA standards in the

U.S. Plus, TDI technology helps reduce sooty
emissions by up to 90%,” giving you a
fuel-efficient and eco-conscious vehicle.

Joyride further.

TDI vehicles use clean diesel fuel and
advanced engineering to achieve up

to 43 miles per gallon with a range of
up to 795 miles.’ That’s up to 30% better
fuel economy than comparable gas
engines. YoU'll probably notice it when
you take up to 30% fewer trips to the
pump. Visit thinkblue volkswagen.com
to learn driving tips that can help you
save even more fuel.

35.  Others touted the combination of fuel efficiencyl amower:

11
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Volkswagen Turbo Diesel Injection. @
Lass fuel consumphion with added engine power, o

Das Auta,

36. Yet others addressed the full package, implyingithaontrast to the “stinky,
smoky, and sluggish” diesel vehicles of old, Volkg@n's new diesel vehicles were clean,

efficient, and powerful all at once:

This ain’t your daddy’s
diesel.

Stinky, smoky, and sluggish. Those old diesel realities no
longer apply. Enter TDI Clean Diesel. Ultra-low-sulfur fuel,
direct injection technology, and exireme efficiency. We've
ushered in a new era of diesel.

« Engineered to burn low-sulfur diesel fuel
* “Common Rail” direct injection system

View key fuel efficiency info

12
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37.The foregoing print advertisements were distribwiadthe United States mail and
via the internet, a means of interstate and intemnal wire communications.

38. Volkswagen also ran similar advertisements on isiew and on the Internét.

39. Volkswagen’s efforts were a resounding successya@kswagens and Audis
became the highest-selling diesel passenger céng idnited States.

40. Volkswagen doubled-down on “clean” and “green” wis. Being highly
efficient, fun, and “clean” are the central messaige Volkswagen’s diesel engine campaign.

41. Volkswagen also touted the performance charadtsist the TDI Clean Diesel,
claiming that clean emission technology did notifiae its 236 Ibs/ft of torque and turbocharged
Clean Diesel engine. In a recent 2015 Volkswagelh €ates brochure, Volkswagen stated “With
the 2.0L TDI engine, you’'ll appreciate every fuelficient mile with the EPA-estimated 45 hwy
mpg. But that’s only half the story. Step on thelgdeand feel the 236 Ib-ft of torque and let the
performance tell the other half.”

42. Volkswagen continued its aggressive campaign t@ asgustomers into believing
their cars were clean and environmentally frienthyadvertisements appearing on its webpage as
recent as September 21, 2015, Volkswagen exterdedédceit. These ads are only now being

stripped from Volkswagen’s websites and other stesh as Youtube.com.

11 An example of a commercial touting how “clean” ¥elvagen diesels is available at
https://www.youtube.com/watch?v=WNS2nvkjARlast visited September 22, 2015). Examples aifroercials
touting the fuel efficiency of Volkswagen diesete available at

https://www.youtube.com/watch?v=a2 CNHVXvNRadhttps://www.youtube.com/watch?v=wj3if2gRW Y(East
visited September 22, 2015). An example of a cengial touting the performance of Volkswagen digsel
available atttps://www.youtube.com/watch?v=0VA51xWXZ3dlast visited September 22, 2015).

13
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Diesel Old Wives' Tales
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43.  Volkswagen’'s now dubious concern for the environnesitended beyond its Clean
Diesel campaigns. On the “Environment” page ohiebsite, Volkswagen claims that they takes
“environmental responsibility very seriously. Wh#ncomes to making our cars as green as
possible, Volkswagen has an integrated strategyskt on reducing fuel consumption and
emissions, building the world’s cleanest dieselieegand developing totally new power systems,
which utilize new fuel alternatives.”

44.  Volkswagen trumpeted its apparent environmentabldades when the Audi A3
TDI and Volkswagen Jetta TDI were named the 201€eGiCar of the Year and the 2009 Green
Car of the Year. Ironically, a key feature of thesnrecent Clean Diesel advertisements was
“Promise kept.?

45, On the Volkswagen Clean Diesel webpage, it coetinto mislead consumers,
touting the supposedly reduced greenhouse gasiemifsthe Clean Diesel engine systém.

46. On its website to promote its “clean” diesel tedbgy,

www.clearlybetterdiesel.org, Volkswagen falselyiwled that its Clean Diesel engine system

12 Seenttp://www.vw.com/features/clean-diesf@st visited Sept. 21, 2015). The content hasesheen removed.
13 Seenttp://www.audiusa.com/technology/efficiency/tdifefs 1167514392898587 (st visited Sept. 21, 2015).
The content has since been removed.

14
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reduces smog and “meets the highest standards$ 50 atates, thanks to ultralow sulfur diesel
(ULSD) fuel and innovative engine technology thatris cleaner.”

B. Volkswagen Deliberately Concealed The Excessive, lawful Emission
Levels.

47.  For years, Volkswagen failed to disclose to thelipuand to consumers the
presence of the defeat devices in the Affected &ebiand the true nature of its Affected Vehicles’
performance and emissions.

48. The Clean Air Act, enacted in 1970, is a compreiveniederal law that regulates
air emissions from stationary and mobile sourc2dJ4.C. § 7401, et seq. Congress determined
that “the increasing use of motor vehicles . .s tesulted in mounting dangers to the public health
and welfare.” CAA § 101(a)(2), 42 U.S.C. 8§ 740123)(The Clean Air Act and the regulations
under it, as well as state regulations, were paasddare intended to reduce the emission of NOx
and other pollutants, thereby protecting humantheadd the environment.

49.  As noted in the EPA’s official press release, N®dangerous:

NOx pollution contributes to nitrogen dioxide, gnalillevel ozone, and fine

particulate matter. Exposure to these pollutants been linked with a range of

serious health effects, including increased asthittecks and other respiratory

illnesses that can be serious enough to send péoplee hospital. Exposure to

ozone and particulate matter have also been asso®éth premature death due to

respiratory-related or cardiovascular-related effe€hildren, the elderly, and

people with pre-existing respiratory disease argquaarly at risk for health effects
of these pollutant¥}

50. The Clean Air Act requires car makers to certifgttkiehicles sold in the United

States meet federal emissions standards. The ER#eseconformity with regulations to car

14 See 2015 Press Releases, EPRA, California Notify Volkswagen of Clean Air AGiblations UNITED STATES
ENVIRONMENTAL PROTECTIONAGENCY, (September 18, 2015),
http://yosemite.epa.gov/opa/admpress.nsf/21b8988#a4685257dd4006b85e2/dfc8e33b5ab162b985257ed 0057
13b!OpenDocumentPlaintiff request that the Court take judiciatine of these public admissions under Fed. R.
Evid. 201.

15
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makers for vehicles that satisfy emissions reguteti To be sold in the United States, a vehicle
must be certified by the EPA to comply with itsuégions.

51. The Clean Air Act has strict emissions standardséhicles and it requires vehicle
manufacturers to certify to the EPA that the vedsctold in the United States meet applicable
federal emissions standards to control air poltuti&very vehicle sold in the United States must
be covered by an EPA issued certificate of confoymi

52. The Clean Air Act makes it a violation for “any pen to manufacture or sell, or
offer to sell, or install, any part or componerieimded for use with, or as part of, any motor viehic
or motor vehicle engine, where a principal effefcthe part or component is to bypass, defeat, or
render inoperative any device or element of desigtalled on or in a motor vehicle or motor
vehicle engine in compliance with regulations unities subchapter, and where the person knows
or should know that such part or component is beifgred for sale or installed for such use or
put to such use.”

53. The Clean Air Act defines a “defeat device” as that reduces the effectiveness
of the emission control system under conditionsciWhinay reasonably be expected to be
encountered in normal vehicle operation use.” Waatefeat device is in place, it can bypass,
defeat, or render inoperative elements of the Vekiemission control system that are put in place
to ensure compliance with the Clean Air Act. Motehicles that are equipped with defeat devices
cannot be certified by the EPA.

54. Under federal law, cars equipped with defeat devicehich reduce the
effectiveness of the emissions control system dumormal driving conditions, cannot be
certified. EPA,Advisory Circular Number 24Prohibition on use of Emission Control Defeat

Device(Dec. 11, 1972)see alsalO C.F.R. 88 86.1809-01, 86-1809, 86-1809-12.

16
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55. As detailed in the EPA’s NOV, sophisticated softsver the Volkswagen and Audi
diesel vehicles sold by Defendant Volkswagen inUimited States detects when the vehicle is
undergoing official emissions testing and enabl#éiseimissions controls on only during the test
and it detects that only the front wheels are ngniBut otherwise, that is at all other times that
the vehicle is running, the emissions controlstisabled. This results in cars that meet emissions
standards in the laboratory or state testing stabat during normal operation emit NOx at up to
40 times the standard allowed under United States bnd regulations.

56. The EPA'’s investigation of Volkswagen was prompted a May 15, 2014,
publication titled “In-Use Emissions Testing of bigDuty Diesel Vehicles in the United States”
by the Center for Alternative Fuels, Engines & Esiaas (“CAFEE”) of West Virginia University
(“the CAFEE Report”).

57. The International Council of Clean Transportati6tCCT”) hired CAFEE to
conduct in-use testing of three light-duty diesshigles. According to the CAFEE Report, in the
tested vehicles “real-world NOx emissions were fbtm exceed the US-EPA ... standard by a
factor[s] of 5 to 35.”

58. The findings of the study were brought to the ditenof the EPA and in the same
month as the report was published the U.S. EPA thedCalifornia Air Resources Board
(“CARB?”) opened a joint investigation into the fimgis but it was not publicized.

59. In his October 8, 2015 prepared testimony befoeeHbuse Committee on Energy
and Commerce Subcommittee on Oversight and Inaggiigs, Mr. Horn asserted:

In the spring of 2014 when the West Virginia Unaigr study was published, |

was told that there was a possible emissions nowmptiance that could be

remedied. | was informed that EPA regulations idelivarious penalties for non-

compliance with the emissions standards and thatatpencies can conduct

engineering tests which could include “defeat deftesting or analysis. | was also
informed that the company engineers would work \tlign agencies to resolve the

17
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issue. Later in 2014, | was informed that the tézddrieams had a specific plan for

remedies to bring the vehicles into compliancethatithey were engaged with the

agencies about the procéss.

60. As part of the investigation discussions took plactn the Volkswagen on the
reasons behind these high NOx emissions observéd 2r0 liter diesel vehicles over real world
driving conditions. Based on these discussions Me#gen initiated testing to replicate the
ICCT/WVU testing and identify the technical reasémsthe high on-road emissions.

61. Volkswagen shared the results of this testing apdoposed recalibration fix for
the Genl (Lean NOx Trap technology) and Gen2 (8etkecCatalytic Reduction (SCR)
technology) with CARB staff on December 2, 2014s&#hon this meeting, CARB and EPA at
that time agreed that Volkswagen could implemeatibitware recall; however, CARB cautioned

Volkswagen that if our confirmatory testing showbdt the fix did not address the on-road NOXx

issues, they would have to conduct another recall.

15 Testimony of Michael Horn, President and CEO ofkéwagen Group of America, Inc. Before the House
Committee on Energy and Commerce Subcommittee @ngipht and Investigations, October 8, 2015, akkdlat
http://docs.house.gov/meetings/IF/IF02/201510080484HHRG-114-1F02-Wstate-HornM-20151008.pdf (last
accessed October 8, 2015).
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Oxidation Catalytic Converter LNT - Lean Nox Trap

Diesel Particulate Filter H.S Catalytic Converter
2

Nitrogen Oxide
Catalytic Converter

Low Pressure EGR Filter

62. Based on this meeting, Volkswagen initiated a viagnrecall on December 16,
2014 which, according to Volkswagen, affected appnately 500,000 vehicles in the United
States. The recall affected all 2009 to 2014 mgdal-diesel fueled vehicles equipped with Genl
and Gen2 technology. This recall was claimed teHeed among other things, the increased real

world driving NOx issue.

19



Case 1:15-cv-03604-MHC Document 1 Filed 10/09/15 Page 20 of 117

63. Interestingly enough the recall’s primary objectasestated in the notice was not
emissions related but rather involving prematunddaharger failure - “Some vehicle may
experience exhaust turbocharger failure (undereaxrcold weather conditions) in a brief time

period after initial vehicle start up.” The emigssoaspect of the notice was placed in an “In

addition...” paragraph and was still misleading athreason for the recall.

2]

' Emissions Service Action

Code: 23N5 |

B ,Subject: 2012-2014 Passat with 2.0L TDI® Clean Diesel Engine

ECM Software

E%}}ggiogg Action Scope
s action is applicable to vehicles showing the 23N5

action open in Elsa and registered or residing in:
* Canada
s Al US. states (except California)

December 16, 2&1-L
=i |

Inventory Vehicle Open Campaign/Action Report
(vim)
On or about December 16, 2014, affected vehicles will

listed on the Inventory Vehicle Open Campaign

report under My Dealership Reports (found:
www.vwhub.com & VIM). A list will not be posted
dealers who do not have any affected vehicles.

iptio
vehicles may experience exhaust turbocharger

(under extreme cold weather conditions) in a brief

e period after initial vehicle start up. This condition
use a MIL ON and possible vehicle performance

. To diminish this condition Volkswagen will

tarily decrease wvehicle turbocharger boost

Parts Information and Allocation
This action is a software update only; no parts
required. Gl

Qwner Notification Mailing

On or about January 15, 2014 the customer |
take place. A sample copy of the owner
enclosed. | e

"re_. only during extreme cold start parameters to
necessary turbocharger performance.
the vehicle's engine management software
d to assure the vehicle ilpi

64. Volkswagen made a second attempt to fix the proldeginning in April 2015,
when it issued VW Action Code 2306, which was allefor Clean Diesel equipped vehicles.
Volkswagen claimed that the recall was a “repaind #hat it “improved” the engine management

system. But many owners recorded a marked decieésel efficiency and performance after the

recall was completed.
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Das Auto.

Volkswagen of America, Inc.
3800 Hamlin Road
April 2015 Auburn Hills, MI 48326

This notice applies to your vehicle: _

Subject: Emissions Service Action 2306 — ECM Software
Certain 2010-2014 Model Year Volkswagen Vehicles Equipped with a 2.0L TDI®
Clean Diesel Engine

Dear Volkswagen Owner,

As part of Volkswagen's ongoing commitment to our environment, and in cooperation with the United
States Environmental Protection Agency and the California Air Resources Board, we are informing you of
our decision to conduct an emissions service action on certain 2010-2014 model year Volkswagen
vehicles equipped with a 2.0L TDI® Clean Diesel engine. Our records show that you are the owner of a
vehicle affected by this action.

What is the issue, and The vehicle's engine management software has been improved to assure

what will we do? your vehicle's tailpipe emissions are optimized and operating efficiently.
Under certain operating conditions, the earlier strategy may have increased
the chance of the vehicle’s MIL light illuminating. If the MIL illuminates for any
reason, your vehicle will not pass an IM emissions inspection in some
regions.

To address this issue, your authorized Volkswagen dealer will update the
ECM software in your vehicle. This work will take about one hour to complete
and will be performed for you free of charge. Please keep in mind that your
dealer may need additional time for the preparation of the repair, as well as to
accommodate their daily workshop schedule.

IMPORTANT!
Please note that if the ECM in your vehicle has been “chipped,”
“tuned,” or otherwise modified from original factory specifications
with aftermarket components and/or software, work needed to repair,
replace, or return the ECM to original factory specifications is NOT
covered under this action.

What should you do? In order to limit any possible inconvenience, please contact your authorized
Volkswagen dealer as soon as possible to schedule this service

2306/08 CALIF

00004946

65. Likewise, in its notice of Emissions Service Acti®806, which was sent through
the United States Mail to owners of the Affectechites, Volkswagen falsely asserted that it:
(1) Had “an ongoing commitment to [the] environment;”

(2) That it was “cooperat[ing] with the United States/Eonmental Protection
Agency and the California Air Resources Board;’ and

(3) That the notice’s recipients’ “vehicle’s engine ragament software has

been proved to assure your vehicles tailpipe eonssare optimized and
operating efficiently.”
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66. On May 6, 2015 CARB commenced confirmatory testsndetermine the efficacy
of the recall on both the Genl and Gen2 vehicl@gkE confirmatory testing was completed on
a 2012 model-year Gen2 Volkswagen test group CVWX02S, to be followed with Genl
testing.

67. CARB staff tested this vehicle on required ceréfion cycles (FTP, US06 and
HWFET) and over-the-road using a Portable EmisMeasurement Systems (PEMS). On some
certification cycles, the recall calibration resdltin the vehicle failing the NOx standard. Over-
the-road PEMS testing showed that the recall catidkn did reduce the emissions to some degree
but NOx emissions were still significantly highbah expected.

68.  The real world effects these two failed two attemadixes on vehicle performance,
especially fuel economy, were not reported by Vatkgen This can be seen on most any forum
or blog involving TDI owners as demonstrated below:

e 2014 Passat TDI. Had the update at 10 K miles. iedfe update, we averaged 38-
38.5 in mixed driving. After the update, we saveaese drop in the economy from
37-38.5 miles/gallon average to 28-29 miles galfoixed driving, in Florida. The
car didn't have any issues before or after upaaterything seems to work fine,
just the fuel consumption became unacceptable.

* So | want to add my story. | had this update itesticht 70k mile back in July 2015.
| brought it in on an empty diesel take and refillgght after picking up my car
from service. Prior to service and having the epdate install | was getting and
average of 42mpg, a range of 750 or so miles. Inewelgt after update on the next
refuel | was getting 36mpg, or actually lower wathange of 550-600 miles on each
tank. My driving distance remained the same, myinigi behavior remained the
same and the only difference done was that ecutep8a now | am refueling more
frequently than before which is costing me tharobeethis updaté’

« Did the California version 23N5 tune that camewttt notifications for California
residents in February of 2014, a couple of monftes averyone else with 2012-
2014's got their noticés.

16 Seehttp://www.myturbodiesel.com/threads/emmissions4seraction-23n5-ecm-software-2012-2014-2-0I-
tdi.27419/page-Flast accessed October 2, 2015).

71d.

18d.
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» Since we don't have cold weather start ups in Sontalifornia, the turbo vanes
boost reduction is unchanged, | can see it on nay &auge 1l even at 35F morning
startups... unchangésg.

 What has changed is the amount of regeneratiors,fraegquency. They have
doubled.... | can barely make it 180 to 200 milesMeen active regenerations,
versus 370 to 400 miles between regenerationsééierVW shop visit tune. VW
has certainly retarded the timing to reduce NOX| enthe process, it doubles the
soot load, and halves the time between fuel beiagt®d for regenerations. More
fuel is being wasted also, on these regeneratitasll noted if you program your
Scan Gauge Il in the " X gauges" section. | knoig th be true, and factual, as |
always reset my trip odometer in the dash whengameration was completed.
YMMV, but | can guarantee the next tune will be mof the same, more timing
reduction to lower combustion temperatures, and N&¥e expense of even more
frequent DPF regenerations, more soot being creatédurned off, and more DEF
consumption. CARB shared its test results with ViVJaly 8, 2015. CARB also
shared its results with the EPA. Several technmeaétings with VW followed
where VW disclosed that Genl, Gen2 and the 2015etahr improved SCR
vehicle (known as the Gen3) had a second calibratit@nded to run only during
certification testing®

69. The findings in the ICCT/CAFEE investigation lecetBEPA to continue its own
investigation, which ultimately revealed that, cany to Volkswagen’s vigorous efforts to
promote themselves as “green” enterprise with araerdinary commitment to environmental
protection, it was instead a liar and a cheat—i&a@ Diesel technology was a fraud and its cars
were gross polluters that were, in fact, not eegal to drive on U.S. roadways.

70. The EPA’s NOV explained that the installed sophatd software in Affected
Vehicles sold by Defendant Volkswagen in the Uni®thtes detects when the vehicle is
undergoing official emissions testing and turn$ émhissions controls on only during the test. At
all other times that the vehicle is running, howeuwbe emissions controls are deactivated,
meaning that pollution is freely released into ¢éin@ironment at levels that exceed those allowed

by federal and state laws and regulations. The erannwhich the software was programmed by

91d.
2.
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Volkswagen, its agents, affiliates and supplielis iander the legal description of a defeat device,
which is prohibited by the Clean Air Act.

71. Because modern cars include sophisticated compaitetsensors throughout the
car, modern emissions testing uses the car’'s owsosg and computer controls to measure the
presence of pollutants and track compliance witlh BRd state emissions standards. Emissions
testing stations plug a diagnostic device intodaes on-board diagnostics (“OBD II") port and
use the exhaust sensors installed in the car tsuneshe substances emitted. Some states, instead
of or in addition to an OBD Il diagnostic deviceseua probe inserted into the exhaust pipe to
measure emissions.

72. Volkswagen’s defeat device used software and sopaiied algorithms to detect
when the cars were undergoing emissions testind, @arly then fully engaged pollution
suppression systems to ensure that emissions aamplth regulatory standards. When the car
was not being emissions tested—that is, under thkkrooperating conditions—the electronic
engine control systems operated the vehicle withegard for regulatory emissions restrictions
but rather for performance and fuel economy.

73. The result is that Volkswagen’'s Clean Diesel vedscivould meet emissions
standards in labs or testing stations, but atthBotimes emit NOx at up to 40 times the standard

allowed under United States laws and regulations.
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Figure 4.3: Average NO, emissions of test vehicles over the five test routes compared to US-EPA

Tier2-BinS emissions standard: repeat test variation intervals are presented as +£16; Route 1 for

Vehicle A includes rush-hour/non rush-hour driving, ‘R’ designates routes including a test with
DPF regeneration event, ‘nd’ - no data available

74.  As the journal Popular Mechanics reported, non-$etkgen diesels commonly
use urea injection to “neutralize” NOx emissiont those systems add weight and complexity to
the engine. “Everyone wondered how VW met emisssbasdards while foregoing urea injection.
As it turns out, they didn't. It wasn’t magical Gean engineering. Just plain old fraifd.”

75. Remarkably, Volkswagen has done this multiple tinmethe past. As reported in
USA Today and the Los Angeles Times, Volkswagenacasised of using a defeat device to pass
emissions standards in vehicles it made in 1972Ai8le Volkswagen denied wrongdoing, it paid

a $120,000 fine in 1974 in order to settle chathas“it gamed pollution control systems in four

models by changing carburetor settings and shutiigan emissions-control system at low

21 SeePopular Mechanics, “This VW Diesel Scandal Is Mif¢hrse Than a Recall,” by Eza Dyer, September 21,
2015, available dtttp://www.popularmechanics.com/cars/al7430/ezer-gplkswagen-diesel-controvergjast
accessed October 8, 2015).
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temperatures? Volkswagen also agreed to install corporate cdsitim prevent a future similar
occurrence. Apparently those controls were notcéffe.

76.  Then in January of 2004 Volkswagen paid a $5524flement for distributing
and selling vehicles in California that were nottified to meet state automobile emissions
standards. The settlement stems from Volkswagewedilg to California retail locations 85 new
2002 model year vehicles that were not certifiedJ®RB for sale in California and ultimately
selling 84 of those before the error was discovéted

77. And finally in 2005 Volkswagen was fined 1.1 miliidor Clean Air Violations,
the largest civil penalty ever assessed, to residvéailure to promptly notify and correct a
defective oxygen sensor affecting at least 326¢0@3 1999, 2000 and 2001 Golfs, Jetta and New
Beetles. Volkswagen received numerous warrantyndassociated with cracked oxygen sensors
during the winter of 1999-2000, but did not regbe defect to the EPA until June 2001 while the
EPA had already discovered the excess emissions &#agandomly selected vehicle during a
routine tes?

78.  Here, Volkswagen has also violated the Clean Air ®\cfalsely certifying to the
EPA that the Affected Vehicles would meet applieatdderal emission standards to obtain the

EPA-issued Certificate of Conformity, which is régal to sell vehicles in the United States.

22 Seelos Angeles Times, “U.S. taxpayers duped intolstgebut $51 million in green subsidies for 'clehV
vehicles,” by Jerry Hirsch, September 21, 2015jlabbe athttp://www.latimes.com/business/autos/la-fi-vw-
subsidies-20150922-story.htiffast accessed October 8, 2015).

23 See'CARB Reaches Settlement With Volkswagen,” avaitadi
http://www.thefreelibrary.com/CARB+Reaches+Settlaim#Vith+Volkswagen.-a011273924lhst accessed

October 8, 2015).

24 SeeEPA Press Release, “Volkswagen of America, Incre&g to Pay More Than $1 Million for Clean Air Act
Violation,” June 15m 2015, available at
http://yosemite.epa.gov/opa/admpress.nsf/blab {83/ 2852562e7004dc686/6946eeaadcfa982b852570210077
7c0Oelopendocumeiflast accessed October 8, 2015).
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79.  The software produced and used by Volkswagen deteat device” as defined by
the Clean Air Act and the EPA under 40 C.F.R. §863t01.

80. The Engine Control Unit, or ECU, and engine manag@nsoftware residing
within are designed and manufactured by Robert B&uobH (“Bosch”), a German multinational
engineering and electronics company. In additiontite ECU, Bosch supplies other key
components, such dee high pressure pump, low pressure exhaust gasukation pressure
sensors, cam sensors, lambda sensors, hot filmesis sensor, and glow timing electronic control
unit. The engine management software is equipped wigatife that is commonly referred to as
a Dyno mode or Test mode.

81. When emissions system and fuel economy and othelasitesting is conducted
during vehicle development the vehicle is placecaatynamometer which can be thought of as
two big rollers or a treadmill—rather than driviog the road. The vehicle has only its driving
wheels rolling (the front ones, in the case of \gwllagen’s vehicles). But the rear tires are
stationary. The vehicle could otherwise interplet test procedure as a dangerous situation or
malfunction, activating traction control or statyilcontrol so instead during these developmental
tests the engine management software is placedyh@ mode. By enabling the Dyno or Test

Mode, the vehicle is able to operate during thepescess.
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82. Volkswagen has used this feature of the softwargetge as a “switch” that will
turn the vehicle’s emission controls on and offdzaen whether the vehicle is on the open road
(switch off) or being tested for emissions (switet). In effect when emissions testing is performed
on one of these vehicles the emission system tamisonce a certain set of parameters are met
which can include steering wheel position, rear ellspeed, air flow and others. Once the test is
complete and the car is restarted, the car reweits normal function. And once the cars are in
on-the-road mode, nitrogen oxide levels can in@dasas much as 10 to 40 times the federal
standard.

83. Bosch warned Volkswagen in 2007 that it would Hegdl to sell cars with
emissions control software that turned on only myremissions tests, but Bosch continued
supplying the systems either fully aware of theedeevices or blindly choose to ignore what

VW was doing upon installation using the softwamesé&h had provided.
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84. In addition, a group of Volkswagen engineers digred the use of the defeat
device in 2011 and brought it, and the fact thatdévice was illegal, to the attention of company
management. This report went nowhere and Volkswagatinue utilizing the defeat device.

85. By manufacturing and selling cars with defeatidews that allowed for higher
levels of emissions that were certified to EPA, Réolagen violated the Clean Air Act, defrauded
its customers, and engaged in unfair competitiateustate and federal law.

C. Volkswagen Has Admitted Its Fraudulent Conduct.

86. On September 20, 2015, Volkswagen admitted thaE®w allegations were true
and that a “defeat device” had been used in theodd Vehicles. Dr. Martin Winterkorn, then
then-CEO of Volkswagen AG statetpersonally am deeply sorry that we have brokentthst
of our customers and the pubfi®

87. On September 23, 2015, Dr. Winterkorn resigned B® ©f Volkswagen AG,
stating that above all, | am stunned that misconduct on sucttaleswas possible in the
Volkswagen Group?®

88.  Similarly, Mr. Horn reportedly admitted on SeptemBg, 2015:

As you have seen since Friday, the EPA, the Enmirtial Protection Agency, has

issued a statement and reality that Volkswagen @Gnoanipulated engine software

in our TDI diesel cars, and we violated emissidaadards. The CEO of our parent

company, Dr. Martin Winterkorn, said yesterday \évagen will fully cooperate

with the responsible agencies, and much much maperitant as | see it, he stated

that he was personally and deeply sorry for thisat-Wfolkswagen has broken the

trust of our customers, and the public here in AcaelAnd lastly he stated that this

matter, and this is | think common sense, now ihithe first priority for him

personally and for the entire [board]. So let'schear about this: our company was

dishonest with the EPA and the California Air Reses Board, and with all of
you. And in my German words, we've totally screwgd We must fix those cars,

25 SeeStatement of Prof. Dr. Martin Winterkorn, CEO ofIWewagen AG, September 20, 2015, available at
http://www.volkswagenag.com/content/vwcorp/info_teefen/news/2015/09/statement_ceo_of volkswagehtrag.
| (last accessed October 8, 2015).

26 SeeFox Business’s “Volkswagen CEO Resigns Amid EmissiScandal” by Matthew Rocco, September 23,
2015. http://www.foxbusiness.com/business-lead8dg®9/23/volkswagen-ceo-resigns-amid-emissionadaia
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and prevent this from ever happening again, andhave to make things right—

with the government, the public, our customers, employees, and also very

importantly our dealers. This kind of behavior,anctell you out of my heart, is

completely inconsistent with our core values. Time¢ core values of our brand

are value, innovation, and in this context very amantly, responsibility: for our

employees, for our stakeholders, and for the enuiient. So it goes totally against

what we believe is right. Along with our German thgaarters, we are committed

to do what must be done, and to begin to restorérost?’

89. Likewise, Mr. Horn has admitted to owners and lessef the Affected Vehicles
that “Volkswagen has violated your trust” and Vellegen takes “full responsibility” for the
failure to ensure that “certain 2.0L 4-cylinder TRhicles do not comply with emissions
standards?®

90. Indeed, when questioned by Rep. Tim Murphy of Pgrasia asked Mr. Horn if
the defeat devices were installed “for the expmspose of beating tests,” Mr. Horn responded
that “It was installed for this purpose, ye8.”

91. As reported by Reuters, Volkswagen named the beas Porsche unit, Matthias
Muller, as its new chief executive. Muller claimigi]nder my leadership, Volkswagen will do all

it can to develop and implement the strictest caempke and governance standards in the whole

industry.’®°

27 SeeRoad & Track, “Volkswagen USA CEO: ‘We Totally Sared Up™, September 21, 2015, available at
http://www.roadandtrack.com/new-cars/car-technologws/a26774/volkswagen-ceo-we-screwed{lgst
accessed October 8, 2015).

28 In this correspondence, Mr. Horn identified thidiwing vehicles: VW Jetta TDI (Model Years 20091%); VW
Jetta Sportwagen TDI (Model Years 2009-2014); VWGB! (Model Years 2010-2015): VW Golf Sportwagen
TDI (Model Year 2015); VW Beetle TDI and WV Beetmnvertible TDI (Model Years 2012-2015); and VW
Passat TDI (Model Years 2012-2015). Mr. Horn'¢defailed to mention the 2010 — 2015 Audi A3 TChieh is
also covered by the EPA’s NOV.

29 SeeNPR News, “It Was Installed For This Purpose,' ¥W:.S. CEOTells Congress About Defeat Device,” by
Bill Chappell, October, 8, 2015, available at
http://www.npr.org/sections/thetwo-way/2015/10/083861855/volkswagen-u-s-ceo-faces-questions-oriatall
(last accessed October 8, 2015).

30 SeeCNBC, “Volkswagen names Mueller CEO amid emissidisaster”, September 25, 2015, available at
http://www.cnbc.com/2015/09/25/reuters-america-tigdavolkswagen-names-mueller-ceo-amid-emissions-
disaster.htm(last accessed October 8, 2015).
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92. That promise may be a tall order considering Gewsatransport minister
announced that the carmaker has manipulated teattgefor about 2.8 million vehicles in
Germany, which is nearly six times as many asstd@mitted to falsifying in the United States.
That indicates that Volkswagen is “cheating onggbr scale than previously thoudht.

93. Asaresult of Volkswagen’s unfair, deceptive, andraudulent business practices,
and its failure to disclose that under normal ofiegaconditions the Affected Vehicles emit 40
times the allowed levels, owners and/or lesseg¢heofffected Vehicles have suffered losses in
money and/or property. Had Plaintiff and Class riners known of the “defeat device” at the time
they purchased or leased their Affected Vehiclesy tvould not have purchased or leased those
vehicles, or would have paid substantially lessliervehicles than they did.

94. Moreover, when and if Volkswagen recalls the Aféet¥/ehicles and degrade the
Clean Diesel engine performance in order to makeAtfiected Vehicles compliant with EPA
standards, Plaintiff and Class members will be ireguo spend additional sums on fuel and will
not obtain the performance characteristics of theiicles when purchased. Moreover, the
Affected Vehicles will necessarily be worth lesslie marketplace because of their decrease in
performance and efficiency.

D. Volkswagen Has Obtained Considerable Benefits Frorts Fraudulent
Conduct.

95. Volkswagen has charged a substantial premium fer Alfifected Vehicles,
ironically marketed by Volkswagen as “Clean Diesdror example, for the 2015 Volkswagen
Jetta, the base S model has a starting MSRP o7&1.8,The base TDI S Clean Diesel, however,

has a starting MSRP of $21,640, a price premiui$20860. The Clean Diesel premium for the

31 SeeReuters, “VW picks company veteran to tackle emissicrisis,” September 26, 2015, available at
http://in.reuters.com/article/2015/09/25/volkswaganissions-idINKCNORP157201509%kst accessed October
8, 2015).
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highest trim Jetta model is substantially highEne highest level gas Jetta SE has a starting MSRP
of $20,095, while the Clean Diesel TDI SEL MSR®26,410, a staggering $6,315 premium.

96. These premiums occur across all of the vehicleghich Volkswagen installed its
“defeat device” for emissions testing. The taldéoty sets forth the price premium for each base,
mid-level and top-line trim for each affected model

Clean Diesel Price Premiums

Model Base Mid-level Top-line
VW Jetta $2,860 $4,300 $6,315

VW Beetle $4,635 n/a $2,640
VW Golf $2,950 $1,000 $1,000

VW Passat $5,755 $4,750 $6,855

Audi A3 $2,805 $3,095 $2,925

E. Plaintiff and Class Members Have Suffered Significat Harm as a Result of
Volkswagen’s Unlawful Actions.

97.  Volkswagen will not be able to adequately fix thehicles. The EPA has ordered
Volkswagen to bring the Affected Vehicles into cdiapce with the emissions standards of the
Clean Air Act, but doing so will materially comprdse the vehicles’ performance and/or fuel
efficiency.

98. While new Volkswagen AG CEO Matthias Muller asseém@ October 7, 2015 “If

all goes according to plan, we can start the rénalanuary. All the cars should be fixed by the
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end of 2016,% such rosy predictions only relate to Affected \6#s in Germany, not those in
the United States, and are based on as-yet unsestloroposed remedies.

99. Moreover, while Bloomberg Business has reportet Mra Muller indicated that
“Most cars probably only need software reprograngmirat can be done at a local service outlet,
though some will need new injector systems or sogbeilding at special workshops to install
larger catalytic converters,” Mr. Muller has coneddhat “[r]eplacing cars will be considered in
“particular cases>®

100. Despite these assertions regarding putative remedie of October 7, 2015
Volkswagen had not provided any specifics on tloppsed response in Germany to the German
Transportation Ministry*

101. Furthermore, Volkswagen officials have confirmeditttany remedy for the
Affected Vehicles in the United States will firsivre to be agreed to by the EPA.

102. Moreover, as noted by Mr. Horn, Defendant Volkseraghas “not had the
opportunity to review all aspects of this mattadeed the investigation is just beginniri§.”

103. Even if Volkswagen is able to make the Affected iks EPA-compliant through

a retrofit, the vehicles will no longer perform pseviously represented to the public and

32 SeeThe Economic Times, “Volkswagen CEO Matthias Muedlays recall to start in January, be completed end
2016,” October 7, 2015, available http://economictimes.indiatimes.com/news/internagifbusiness/volkswagen-
ceo-matthias-mueller-says-recall-to-start-in-jagdae-completed-end-2016/articleshow/49251198 . fast
accessed October 7, 2015).

33 SeeBloomberg Business, “VW Faces Long Road to Recoasriesel Fixes to Take a Year,” by Elisabeth
Behrmann, October 7, 2015, availablé@p://www.bloomberg.com/news/articles/2015-10-0v-&mueller-
pledges-to-complete-diesel-recalls-by-end-of-2qlast accessed October 7, 2015).

341d.

35 SeeAutomotive News, VW to recall Europe diesels staytin January; U.S. sales to continue for now Cetdh
2015, available at “http://www.autonews.com/arti2@51006/OEM11/151009879/vw-to-recall-diesel-medel
starting-in-january-mueller-says (last accessemiixr 7, 2015).

36 Testimony of Michael Horn, President and CEO ofkéwagen Group of America, Inc. Before the House
Committee on Energy and Commerce Subcommittee @nsig)ht and Investigations, October 8, 2015, abtlat
http://docs.house.gov/meetings/IF/IF02/2015100804@4HHRG-114-1F02-Wstate-HornM-20151008. fflast
accessed October 8, 2015).
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consumers, and Plaintiff and Class Members willdeprived of the benefits Volkswagen
promised and for which they bargained when theglpased or leased the Affected Vehicles.

104. As aresult, the Affected Vehicles do not functamreasonable consumers expect,
and have lost considerable value. Moreover, Rtbenid Class Members will incur additional
expenses at the pump as a result of the decreaskefficiency.

105. Volkswagen failed to disclose these material féztthe public and to consumers.
Had Plaintiff and Class Members known of the defé¢he time they decided to purchase or lease
the Affected Vehicles, they would have declineghtiochase or lease the vehicles, or would have
paid considerably less than they did.

106. Insum, Volkswagen’s deliberate deception has ahsgmificant harm to Plaintiff,
Class Members, and the public.

107. Plaintiff brings this action for actual damagesjigaple relief, including restitution,
injunctive relief, and disgorgement of profits, albother relief available on behalf of themselves
and all similarly-situated individuals and entitiglse “Class” or “Class Members”) who own or
lease or who have owned or leased a 2009-2015 Watksn or Audi diesel-powered vehicle
which contained software specifically designedwoié and cheat EPA test standards.

V. TOLLING OF THE STATUTE OF LIMITATIONS
A. Discovery Rule Tolling

108. Class Members had no way of knowing about Volksweaggeception with respect
to the Clean Diesel engine system and “defeat déviclt took federal EPA and CARB
investigations to uncover Volkswagen's deceptiorhicl involved sophisticated software
manipulation on the part of Volkswagen. As repoiiy theLos Angeles Timam September 18,
2015, it took CARB testing on a special dynamometea laboratory, open road testing using

portable emission testing equipment, and the uspexial testing devised by the Board to uncover
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Volkswagen’s scheme and to detect how softwardnerengine’s electronic control module was
deceiving emissions certifications tests. PlaiMglkswagen was intent on expressly hiding its
behavior from regulators and consumers. This igjthetessential case for tolling.

109. Within the time period of any applicable statutdslimitations, Plaintiff and
members of the proposed classes could not havewdised through the exercise of reasonable
diligence that Volkswagen was concealing the condamplained of herein and misrepresenting
the true position with respect to the emission itjealof their vehicles.

110. Plaintiff and the other Class Members did not diecpand did not know of facts
that would have caused a reasonable person tociugyze Volkswagen did not report information
within its knowledge to federal and state authesitiits dealerships, or consumers; nor would a
reasonable and diligent investigation have disdod®at Volkswagen had information in its
possession about the existence of its sophistieatasisions scheme and that they opted to conceal
that information, which was discovered by Plaintiffly shortly before this action was filed. Nor
in any event would such an investigation on the paPlaintiff and other Class members have
disclosed that Volkswagen valued profits over coamae with federal and state law, or the trust
that Plaintiff and other Class members had placedsi representations, or that, necessarily,
Volkswagen actively discouraged its personnel fraising or disclosing issues with regard to the
true quality and quantity of the emissions, and ¢h@ssions software, of its vehicles, or of
Volkswagen’s emissions scheme.

111. For these reasons, all applicable statutes ofdiioi have been tolled by operation

of the discovery rule with respect to claims aaltowehicles identified herein.
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B. Fraudulent Concealment Tolling

112. All applicable statutes of limitation have also bewlled by Volkswagen’s
knowing and active fraudulent concealment and diefithe facts alleged herein throughout the
time period relevant to this action.

113. Instead of disclosing its emissions scheme, or thatquality and quantity of
emissions from the subject vehicles were far wtiraa represented, and of its disregard of federal
and state law, Volkswagen falsely representedithatehicles complied with federal and state
emissions standards, and that it was a reputabteuf@eturer whose representations could be
trusted.

C. Estoppel

114. Volkswagen was under a continuous duty to disdlo$¥aintiff and the other Class
members the true character, quality, and naturemogsions from the vehicles at issue, and of
those vehicles’ emissions systems, and of the damg# of those systems with applicable federal
and state law.

115. Volkswagen knowingly, affirmatively, and activelyorcealed the true nature,
quality, and character of the emissions systentstlamemissions, of the Affected Vehicles.

116. Volkswagen was also under a continuous duty tolaiscto Plaintiff and Class
members that it had engaged in the scheme comglaihderein to evade federal and state
emissions and clean air standards, and that iemgsically devalued compliance with, and
deliberately flouted, federal and state law regatavehicle emissions and clean. Air.

117. Based on the foregoing, Volkswagen is estopped frelgjing on any statutes of

limitations in defense of this action.
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VI. CLASS ALLEGATIONS

118. Plaintiff brings this action on behalf of himselichas a class action, pursuant to
the provisions of Rules 23(a), (b)(2), and (b)(BYe Federal Rules of Civil Procedure on behalf
of the following class and subclasses (collectivig “Classes”):

The Nationwide Class

All persons or entities in the United States wheairrrent or former owners and/or

lessees of an “Affected Vehicle.” Affected Vehglmclude, without limitation:

MY 2009-2015 VW Jetta TDI; MY 2009-2014 VW JettadBwvagen TDI; MY

2012-2015 VW Beetle TDI; MY 2012-2015 VW Beetle @ertible TDI; MY

2010-2015 VW Golf TDI; MY 2015 VW Golf SportwagerDT, MY 2012-2015

VW Passat TDI; and MY 2010-2015 Audi A3 TDI.

The Georgia Subclass

All current and former owners of Affected Vehiclefio reside in the State of

Georgia and/or who purchased or leased Affecteddléashin Georgia Affected

Vehicles include, without limitation: MY 2009-20MW Jetta TDI; MY 2009-

2014 VW Jetta Sportwagen TDI; MY 2012-2015 VW BediDI; MY 2012-2015

VW Beetle Convertible TDI; MY 2010-2015 VW Golf TDMY 2015 VW Golf

Sportwagen TDI; MY 2012-2015 VW Passat TDI; and 4010-2015 Audi A3

TDI

119. Excluded from the Class are individuals who havwsgeal injury claims resulting
from the “defeat device” in the Clean Diesel systefso excluded from the Class are Defendant
Volkswagen and its subsidiaries and affiliates; ptsons who make a timely election to be
excluded from the Class; governmental entities; thedudge to whom this case is assigned and
his/her immediate family. Plaintiff reserves thght to revise the Class definition based upon
information learned through discovery.

120. Certification of Plaintiff's claims for class-wideeatment is appropriate because

Plaintiff can prove the elements of her claims arlasgs-wide basis using the same evidence as

would be used to prove those elements in individieabns alleging the same claim.
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121. This action has been brought and may be properigtenaed on behalf of each of
the Classes proposed herein under Federal RulevivRCocedure 23.

122. Numerosity: Federal Rule of Civil Procedure 23(&)( The members of the
Classes are so numerous and geographically dispegvaeindividual joinder of all Class members
is impracticable. While Plaintiffs are informeddabelieve that there are not less than hundreds
of thousands of members of the Class, the preaisebar of Class members is unknown to
Plaintiffs, but may be ascertained from Volkswagdmoks and records. Class members may be
notified of the pendency of this action by recoguiz Court-approved notice dissemination
methods, which may include U.S. mail, electronid nireternet postings, and/or published notices.

123. Commonality and Predominance: Federal Rule ofl ®irocedure 23(a)(2) and

23(b)(3): This action involves common questionsawi and fact, which predominate over any
guestions affecting individual Class members, iditlg, without limitation:

a) Whether Volkswagen engaged in the conduct allegeeli

b) Whether Volkswagen designed, advertised, marketistiibuted, leased,
sold or otherwise placed Affected Vehicles into gtieeam of commerce in the United
States;

C) Whether the Clean Diesel engine system in thectdfd Vehicles contains
a defect in that it does not comply with U.S. ERAuirements;

d) Whether the Clean Diesel engine systems in Affedtgucles can be made
to comply with EPA standards without substantialggrading the performance and/or
efficiency of the Affected Vehicles;

e) Whether Volkswagen knew about the “defeat deviced, af so, how long

Volkswagen had known;
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f) Whether Volkswagen designed, manufactured, marketed distributed
Affected Vehicles with a “defeat device;”

0) Whether Volkswagen’s conduct violates consumer gutain statutes,
warranty laws, and other laws as asserted herein;

h) Whether Plaintiff and the other Class members aidrfor their Affected
Vehicles;

)] Whether Plaintiff and the other Class members atéled to equitable
relief, including, but not limited to, restitutiar injunctive relief; and

)] Whether Plaintiff and the other Class members atidex to damages and
other monetary relief and, if so, in what manner.

124. Typicality: Federal Rule of Civil Procedure 23@)( Plaintiffs’ claims are typical
of the other Class members’ claims because, amdngr ahings, all Class members were
comparably injured through Volkswagen’s wrongfuhdact as described above.

125. Adequacy: Federal Rule of Civil Procedure 23(a)@pintiff is an adequate Class
representatives because her interests do not confth the interests of the other members of the
Classes she seeks to represent; Plaintiff hasnestatounsel competent and experienced in
complex class action litigation; and Plaintiff intks to prosecute this action vigorously. The
Classes’ interests will be fairly and adequatebtgcted by Plaintiff and their counsels.

126. Declaratory and Injunctive Relief: Federal Rule @¥il Procedure 23(b)(2):

Volkswagen has acted or refused to act on grouadsrglly applicable to Plaintiff and the other
members of the Classes, thereby making apprognmetkinjunctive relief and declaratory relief,

as described below, with respect to the Classvasote.
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127. Superiority: Federal Rule of Civil Procedure 288)) A class action is superior
to any other available means for the fair and it adjudication of this controversy, and no
unusual difficulties are likely to be encounteredthe management of this class action. The
damages or other financial detriment suffered bgirfiff and the other Class members are
relatively small compared to the burden and expéretenvould be required to individually litigate
their claims against Volkswagen, so it would be ragticable for the members of the Classes to
individually seek redress for Volkswagen’s wrongbanduct. Even if Class members could
afford individual litigation, the court system cdulot. Individualized litigation creates a potahti
for inconsistent or contradictory judgments, anctéases the delay and expense to all parties and
the court system. By contrast, the class actiocderesents far fewer management difficulties,
and provides the benefits of single adjudicati@op@my of scale, and comprehensive supervision
by a single court.

VII.  VIOLATIONS ALLEGED

COUNT |
VIOLATION OF 18 U.S.C. § 1962(C), THE RACKETEER INFLUENCED
AND CORRUPT ORGANIZATIONS ACT (“RICO")

(Brought on Behalf of the Nationwide Class)

128. Plaintiff re-alleges and incorporates by refereateabove paragraphs as though
fully set forth herein.

129. Plaintiff brings this claim on behalf of the Natwitle Class.
130. 18 U.S.C. § 1962(c) makes it “unlawful for any mgre€mployed by or associated

with any enterprise . . . to conduct or participate in the conduct of such enterprise’s affairs

through a pattern of racketeering activity or odtilen of an unlawful debt.” 18 U.S.C. § 1962(c).

40



Case 1:15-cv-03604-MHC Document 1 Filed 10/09/15 Page 41 of 117

131. This Count, which alleges substantive violationREZO, as provided in 18 U.S.C.
8 1962(c), is asserted against the Defendants balfbef the Class for actual damages, treble
damages, and equitable relief pursuant to 18 U.$X964.

132. As detailed more fully below, Plaintiff and the €%aMembers are “person|s]
injured in his or her business or property” by orasf the Volkswagen’s violation of RICO within
the meaning of 18 U.S.C. § 1964(c).

The Clean Diesel RICO Enterprise

133. Volkswagen AG is the sole owner of Defendant Volagen It uses its agent,
Defendant Volkswagen, to sell its cars in the WhiB¢ates. Not only does Volkswagen AG use its
agent, Defendant Volkswagen, to perform this altiwork, it also intimately directs the actions
of Defendant Volkswagen, ranging from minute prdaurcline decisions to broad marketing
strategies.

134. The remarkable level of centralized and intimatate®d Volkswagen AG and
former CEO Dr. Winterkorn exerted over DefendantlRémagen is well documented.
Volkswagen AG itself describes this highly-centzall structure in its corporate governance
document as follows: Volkswagen A@fgets and requirements [are] laid down by the Bbaf
Management of Volkswagen AG or the Group Boardariddement [and] must be complied with
in accordance with the applicable legal framewbdrkhis top-down governance manifests in
Volkswagen AG'’s intimate management of Defendank®Mweagen. For example, in 2011, when
Dr. Winterkorn visited the newly built Volkswagenapt in Tennessee, Bloomberg Business
reported thatHe berated staff for hanging chrome parts for @nts, doors and gear shifts on the

wall. To check that they uniformly glistened befageeeing to use them in the sedan, he wanted
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them displayed on a table with light shining dowth@ same angle that customers would see the
parts in the car

135. That single plant in Chattanooga, Tennessee iYoldswagen AG’s only plant in
the United States, and it conducts final assemiblprdy one of the numerous models that
Volkswagen AG sells in the United States througfeDeant Volkswagen. Even then, the majority
of components and parts are manufactured in Volgewa\G factories in Europe and around the
world, or purchased from vendors, and shipped ttn&€ssee to be assembled.

136. The other models that Defendant Volkswagen markats sells in the United
States, including vehicles at issue in this lawsg assembled elsewhere in the world, including
in Puebla, Mexico and Ingolstadt and Wolfsburg,r@any. The 2.0 liter TDI engines that each of
the affected vehicles uses are among the componemsfactured by Volkswagen AG factories
outside the United States, as are the exhaustnsystenponents used to regulate emissions. In
sum, Volkswagen AG exerts significant, and someditogal, control over the design, technology,
marketing, and manufacturing of the vehicles issétirough Defendant Volkswagen.

137. Bloomberg Business has also noted thalj€ision-making at Volkswagen is
highly centralized. Winterkorn and a couple dozeanagers vet product plans in Wolfsburg,
including detailed lists of components that différate between new and standardized parts.
Winterkorn was aiming to loosen that structure biglpng more authority to brand and regional
managers Volkswagen AG’s attempts to decentralize aremat; indeed as far back as 2007

138. The New York Times reported that Volkswagen AG waslergoing a broad
reorganization that would centralize control ovey imyriad brands [including Volkswagen Group
of America, Inc.] and cement the power of its naiefcexecutive, Martin WinterkofhWhatever

decentralization Dr. Winterkorn was hoping to acpbsh, however, has not come to pass, as he
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has now stepped down as Volkswagen's CEO. In sMatkswagen AG tightly controls the
actions of its agent, Defendant Volkswagen, toqenfthe critical task of selling its cars in the
United States.

139. As detailed below, upon information and belief2007, three individuals took or
were appointed to leadership positions at Volkswa§&, and/or its subsidiaries Audi AG and
Porsche AG: Chief Executive Officer Martin Winterko(“Winterkorn”); Porsche’s head of
Engine and Transmission Development Wolfgang Hatatg”); and Audi’'s head of Technical
Development Ulrich Hackenberg (“Hackenberg”) (ccolieely, “the Individual Members”). These
individuals exploited their positions of authorig well as the legitimacy and infrastructure of
Volkswagen AG, Defendant Volkswagen of America, .InAdudi AG (collectively, “the
Volkswagen Corporate Members”), as well as Robeddd GmbH (“Bosch”), a German auto
component manufacturer that developed the systesmd by the criminal enterprise as “defeat
devices,” to perpetrate fraud against American goress as well as state and federal regulators
for their own personal and profession gain.

140. When news that Volkswagen AG and Defendant Volkemagsed “defeat
devices” to evade state and federal emissions veake mpublic, each of the Individual Members
was immediately identified as being at “at the hefthe affair.®’Dr. Winterkorn resigned while
Mr. Hackenberg and Mr. Hatz, along with Volkswageihead of research and development,
Heinz-Jakob Neusser, were suspended by Volkswa@gga Board of management as a result of

their reported involvement in the “defeat devicearsdal.

37 SeeWashington Post, “Volkswagen Said to Manage Fakest Results From Germany,” by Alex Webb and
David Welch, September 25, 2015, availabletat://washpost.bloomberg.com/Story?docld=1376-
NV7XKY6S972S01-070HVM2I0AEQU5AULG6PH70J0Hlast accessed October 8, 2015).
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141. Upon information and belief, the Individual Membergploited their leadership
positions at Volkswagen AG, Defendant Volkswaget/anAudi AG and Porsche, as well as the
legitimacy and infrastructure of those organizagiand Bosch, for personal and professional gain
by conducting an enterprise of associated-in-fatties (the “Clean Diesel Rico Enterprise”),
comprised of the Individual Members, the Volkswag€orporate Members, and Bosch
(collectively, “the Enterprise Members”), designedsecure the leadership positions of the
Individual Members and increase the sales of Vodgem-and Audi-brand diesel vehicles in the
United States and elsewhere by concealing and/nepriesenting the vehicles’ emission levels.

142. Upon information and belief, Mr. Hatz and Mr. Haokerg, specifically, used their
positions of authority and control at a Volkswage@ subsidiaries—Audi and Porsche—to
infiltrate the Volkswagen Group Board of Managememd exercise control over the Group to
intentionally conceal and suppress material factscerning the quality and character of the
Affected Vehicles and to evade federal and statécleeemissions standards by installing software
specifically designed to conceal its vehicles’ esiwiss of nitrous oxides.

143. The Volkswagen Corporate Members and/or the IndaidMembers compelled
and/or condoned the purchase of the ‘defeat devVicesnprising in part engine management
systems and software’ designed by Bosch. Bostieisorld’s largest manufacturer of automotive
components, and maintains a continuous and ongelagonship with the Volkswagen Corporate
Members. Volkswagen Corporate Members and/or tldevislual Members used the systems
provided by Bosch as the basis for the defeat deuistalled them in the Affected Vehicles, and
distributed the Affected Vehicles worldwide, incing but not limited to the 50 United States and
the District of Columbia and conducted a campaigmisrepresentations designed to conceal the

true emission levels of affected vehicles and cahteir use of defeat devices.

44



Case 1:15-cv-03604-MHC Document 1 Filed 10/09/15 Page 45 of 117

144. The role of each member of the Clean Diesel RIC@ipnise is described below.

Dr. Martin Winterkorn — CEO of Volkswagen AG

145. Dr. Martin Winterkorn succeeded Bernd PischetsriedeCEO of Volkswagen AG
in 2007.

146. In 2007, Volkswagen AG was struggling, specificatlythe U.S. market, where
Volkswagen’s AG’s performance was described asa&tiwous”:

The brand’s strategy of wooing customers with ptemiuplevel products has not

paid off; it is lacking new, interesting, and affable products in key segments;

and its costly production site in Chattanooga, Bssee, is woefully

underutilized®

147. Dr. Winterkorn was also facing a challenge to keadership from auto magnate
and long-time Volkswagen executive Ferdinand Pi&dng sought to oust Dr. Winterkorn as
CEO3®

148. In order to secure his leadership position, Dr. t&fikkorn committed to an
unprecedented gambit, described as:

[a] plan to . . . triple [Volkswagen] sales in tbiaited States in just a decade —

setting it on a course to sweep by Toyota to bechmevorld’s largest automaker

... by betting on diesel-powered cars. . . [amdmising high mileage and low

emissions without sacrificing performarf€e.

149. Dr. Winterkorn’s promise to make Volkswagen AG therld’s largest seller of

diesel-powered cars” secured his position as CEHDPaéch was ousted from the organization by

Volkswagen’s Management Board.

38 Anton Watts, “VW Drama: Why Piech Wants Winterk@nt—and What the Future May HoldZar and Driver
(Apr. 16, 2015).

39d.

40 Danny Hakim, Aaron Kessler, and Jack Ewing, “AdRéwagen Pushed to BeNo. 1, Ambitions Fueled a
Scandal,New York Timeé&Sept. 26, 2015).
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150. However, as is now clear, Dr. Winterkorn’s promtsethe Board to overtake
Toyota in the American market through the developnté low- emission, consumer-friendly
diesel passenger vehicles, while favorable tortliestor’'s bottom line was—absent extraordinary
breakthroughs in engineering—a practical impossjbiln short, Dr. Winterkorn overpromised.

151. Prior to 2007, when Dr. Winterkorn became CEO, lideo to reduce emissions
from diesel fuel, Volkswagen’s diesel-powered vidscwere equipped with BlueTEC, a selective
catalytic reduction (SCR) system that Volkswageasésl from Daimler AG. To function,
BlueTEC requires vehicles to carry an onboard t#nkea crystals in mineralized water, a feature
which adds to the initial purchase price of theigkeh and that must be refilled every 10,000 miles
at a cost of around $300, which reduces any castgsia consumer might realize by using diesel
instead of gasoline.

152. In 2007, the year that Dr. Winterkorn took overGtsO, Volkswagen took two
major steps to reverse this trend. First, Volkswaf§& ceased the use of BlueTEC in several of
its models—in favor of developing its own emissioregluction technology, which is now known
to rely on the defeat devices which are the subpécthis suit. Second, two executives of
Volkswagen AG subsidiaries, Mr. Hackenberg and Matz, were given leadership roles at
Volkswagen AG.

153. Mr. Hatz and Mr. Hackenberg were reportedly harckgi to play a major role in
implementing Dr. Winterkorn’s plan to make Volksveag AG the world’'s number- one
automaker, through the development of consumendhg low-emission diesel vehicles.

154. By implementing these steps and, in turn, econdigyibanefitting from the Clean
Diesel RICO Enterprise, Dr. Winterkorn deliveredtaa promise to sell more diesel cars in the

U.S. than every other brand combined. HoweverViinterkorn’s misdeeds came at a price and
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he was forced to resign in September 2015, follgwafiegations that he knew or should have
known of the defeat devices installed in the AféecVehicles.

155. Upon stepping down, Dr. Winterkorn asserted hewvasvare of any wrong doing.
However, that assertion is belied by newly-disabsgformation that Volkswagen engineers
discovered the use of the defeat device in 2011baodght it, and the fact that the device was
illegal, to the attention of company managementkst@agen apparently ignored that report and
continued their fraudulent and deceptive practices.

156. In their leadership positions within Volkswagen Atg Individual Members
ordered the development of and/or personally dgesl@ach of the affected diesel-vehicle models
that are the subject of this suit. Also in thossifpans, each Individual Member had access to and
authority over the engine development and techuietdils of each affected Volkswagen vehicle
that is the subject of this suit.

Ulrich Hackenberg

157. Mr. Hackenberg joined Audi AG in 1989 and was putharge of Audi Concept
Definition. Later, he took over technical projecamagement for Audi’s entire product range,
including the Audi A3, one of the affected vehiotedels*

158. On February 1, 2007, Mr. Hackenberg was appointedaaMember of

Volkswagen’'s Brand Board of Development, where has wesponsible for the technical

41 Audi, “Board of Management,” http://www.audiusan@mewsroom/corporate/audi-ag-board-of-
management/ulrich-hackenberg, (last accessed $e@025) (“In 1985 Prof. Dr. Hackenberg joined AUBG,
where in 1989 he was put in charge of Concept Dfinand later took over the technical project agement of
the entire product range. This included the modeldi 80, A3, A4, A6, A8, TT and A2.”); Autoblog, “&ckenberg
says next Audi A4 set for Frankfurt debut,” (Ma@, 1

2015).
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development of all the Volkswagen Group’s braffrdsUnder his leadership, three new models
were developed: the Golf, the Polo, and the Pasgatof which are affected vehicle models.

159. On July 1, 2013, Mr. Hackenberg was appointed ¢oBbard of Management of
Audi AG, and given the responsibility to head updAAG’s Technical Development.

160. As head of technical development at Audi AG, Mrckienberg spearheaded the
development of Audi’'s TDI “Clean Diesel” enginess Be explained in a press release, his strategy

for Audi’s technical development included the faliag:

PJushing forward with developmentin ... our T@gines in the USA — our clean
diesel offensive is bearing substantial fruit. Imi@&, too, we are already
introducing the first clean diesel models and wiatgldevelopments there very
closely. We also expect a great deal from g-trehrielogy, the most sustainable
type of gas drivé®

161. In his role as head of technical development atifA@, Mr. Hackenberg had
extensive knowledge of the technical details of b “Clean Diesel” models that he developed,
and was reportedly suspended after reports thati&knowledge that the Affected Vehicles used
defeat devices to evade federal and state vemuigsens standards.

Wolfgang Hatz

162. Wolfgang Hatz joined Volkswagen AG in 2001 and atious times directed
engine development for the Porsche, Audi, and Wedigen brands.

163. In his role as the head of Engines and Transmissidevelopment, Mr. Hatz
supervised the development of the engines andniae®ns for the Affected Vehicles and had

knowledge of the technical details of each thodeclkes.

42 Audi, “Board of Management/ittp://www.audiusa.com/newsroom/corporate/audi-agrt-of-
management/ulrich-hackenberg, (last accessed 3&015).

43 Audi AG, “Gentlemen Start Your Engines,” http:/fuencounter.com/magazine/technology/01-2015/126-
gentlemen-start-your-engines (2014).
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164. Mr. Hatz was reportedly suspended from his positiorSeptember 2015 after
reports that he had knowledge that the affected And Volkswagen vehicles used defeat devices
to evade federal and state vehicle emissions stdsda

Allegations Common to the Individual Members

165. Upon information and belief, in their leadershigeoat Volkswagen AG, the
Individual Members used Volkswagen AG and its stibsies, including Defendant Volkswagen,
Volkswagen’s resources, as well as supplier Boschorchestrate a scheme to fulfill Dr.
Winterkorn’s promise to the Board to triple Volksyem'’s sales in the United States through the
sale of low-emission diesel vehicles by orderingyedoping, and/or installing defeat devices in
the Affected Vehicles and, through a pattern oke&eering activity, misrepresenting and/or
concealing the true emissions levels of those Vetic

166. In addition to the pattern of racketeering detaitedein, the Individual Members
exploited Volkswagen'’s, its subsidiaries’, and Buoscresources, including employees and
engineers, in order to further the cover-up. Fanegle, according to reports from “[e]missions
testers at the company’s site in Westlake Villagalifornia [which] evaluated all [Volkswagen]
cars,” Volkswagen and Audi executives orchestratedver-up from abroad:

...any vehicle failed to meet emissions targets, amteof engineers from

Volkswagen headquarters [in Wolfsburg, Germanylugury brand Audi’'s base

in Ingolstadt [Germany] was flown in.... After theogip had tinkered with the

vehicle for about a week, the car would then phsgdst. VW had no engineers

in the U.S. able to create the mechanism that edea the test or who could fix
emissions problems, according to two other pethle.

44 SeeWashington Post, “Volkswagen Said to Manage Fakest Results From Germany,” by Alex Webb and
David Welch, September 25, 2015, availabletat://washpost.bloomberg.com/Story?docld=1376-
NV7XKY6S972S01-070HVM2I0AEQU5AULG6PH70J0Hlast accessed October 8, 2015).

49




Case 1:15-cv-03604-MHC Document 1 Filed 10/09/15 Page 50 of 117

167. In other words, any vehicles that failed emissidasgets received special
treatment—that is, was fitted with a defeat devieaig-then the vehicle would pass the emissions
test.

168. In their leadership roles at Volkswagen AG and stgbsidiaries, including
Defendant Volkswagen, the Individual Members usetk$fvagen’s infrastructure to distribute
Affected Vehicles to the United States and elseeher

169. In their leadership roles at Volkswagen AG and stgbsidiaries, including
Defendant Volkswagen, the Individual Members usedlk$vagen AG’s infrastructure to
orchestrate, and/or approve, a marketing campaegigded to misrepresent the emission levels
of affected vehicles and defraud consumers.

170. As a result of the Individual Members’ misuse ofikéwvagen AG’s resources and
infrastructure, they achieved considerable persandlfinancial success.

Allegations Against the Volkswagen Corporate Membes

171. The Volkswagen Corporate Members developed, coeducind approved a
marketing campaign designed to misrepresent thestoni levels of affected vehicles and to
defraud consumers based upon the racketeeringtgactescribed below.

172. The Volkswagen Corporate Members collaborated aidd=d with each other
with and the Individual Members to conceal and segp material facts concerning the quality
and character of the affected vehicles and to efedieral and state vehicle emissions standards
by installing software designed to conceal its glds’ emissions of the pollutants.

Allegations Against Robert Bosch GmbH (“Bosch™)

173. On information and belief, Bosch developed the magand emissions control

systems and software that provided the basis odé#feat devices, and sold them to Volkswagen.
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174. On information and belief, Bosch was aware thatue of “test” or “dynometer”
operation modes programmed into engine managenwdtwase as defeat devices to evade
emissions requirements is illegal in the Unitedt&abut nevertheless sold the systems and
software to Volkswagen AG.

175. In 2007, when Volkswagen was developing the TDlieegjthat are the subject of
the present suit using Bosch engine managememtaeftBosch issued a letter to the Volkswagen
AG warning them that the use of “test” or “dynomét@odes included in the software during
normal operation of a vehicle was illegal.

176. Bosch was reckless in not being aware of Dr. WkaleTr's promise ambitions to
the Board to overtake Toyota’'s sales in the Amerinaarket and to become the largest auto
manufacturer in the world, through the sale of lemission diesel passenger vehicles.

177. Bosch was reckless in not being aware that thgallase of its software as a defeat
device would help to achieve Dr. Winterkorn’s premi

178. Bosch was or should have been further aware thes s Volkswagen vehicles
that had Defeat Devices installed were increasirapainprecedented rate.

179. Based upon the above-alleged pieces of informdiasch, as one of the largest
and most successful component manufacturers iwdhiel, knew or should have known, or was
recklessly in not knowing, that engine managemgstesns and software it supplied, designed,
managed and or installed were being used as pdefeht devices illegally used in Volkswagen
vehicles sold in the United States and around thdw

Enterprise Allegations

180. Defendant Volkswagen is a “person” under 18 U.S.C961(3).

181. Volkswagen AG is a “person” under 18 U.S.C. § 1351 (
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182. Audi AG is a “person” under 18 U.S.C. § 1961(3).

183. Dr. Winterkorn is a “person” under 18 U.S.C. § 1&1

184. Mr. Hatz is a “person” under 18 U.S.C. § 1961(3).

185. Mr. Hackenberg is a “person” under 18 U.S.C. § 19h1

186. Boschis a “person” under 18 U.S.C. § 1961(3).

187. The Clean Diesel RICO Enterprise engaged in, afetdtaid interstate and foreign
commerce, and is an association-in-fact entergviden the meaning of 18 U.S.C. § 1961(3) and
consists of “persons” --- including Defendant Valleggen, Volkswagen AG, Audi AG, Dr.
Winterkorn, Mr. Hatz, Mr. Hackenberg, and Boschassociated together for the common purpose
of employing the multiple, deceptive, abusive,glé and/or fraudulent acts described herein.

188. The Clean Diesel RICO Enterprise was formed inbmua 2007 and continues to
the present day.

189. Oninformation and belief, the Individual Membersiahe Volkswagen Corporate
Members, violated 18 U.S.C. § 1962(c) by partiagigatn or conducting the affairs of the Clean
Diesel RICO Enterprise and/or engaging in a patémnepeatedly defrauding consumers.

190. In addition, Bosch violated 18 U.S.C. § 1962(c)dayticipating in or conducting
the affairs of the Clean Diesel RICO Enterpriseotigh a pattern that it knew or should have
known defrauded consumers.

191. The Enterprise undertook a fraudulent scheme té\fekted Vehicles based upon
the false and misleading misrepresentations andsoms set forth herein.

192. In furtherance of the scheme, the Volkswagen CatporMembers and/or

Individual Members engaged in thousands of actaf fraud and wire fraud, each of which
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constitute “racketeering activity,” as that terndefined in 18 U.S.C. § 1961(1), as will be further
detailed below.

193. The Clean Diesel RICO Enterprise is an ongoingmizgdion with an ascertainable
structure and a framework for making and carrying decisions, that functions as a continuing
unit with established duties, and that is sepaaai@d distinct from the pattern of racketeering
activity in which Enterprise members have engaged are engaging. Each member of the
Enterprise performs a role in furtherance of theeste consistent with its structure. The Enterprise
was controlled by the Volkswagen Corporate Memtaard/or the Individual Members who
developed the defeat device scheme and develogedats and engines that would put it into
place. Upon direction from the Volkswagen Corporstembers and/or Individual Members,
Bosch knew was reckless in not knowing the illggabose for which the defeat devices software
it developed and supplied to the Volkswagen CorgolMembers was being used, and the
Volkswagen Corporate Members distributed the vekichlongside a marketing campaign
designed to misrepresent the Affected Vehicles'ssian levels and defraud consumers.

194. The Enterprise also exists for the legitimate pagpof developing, manufacturing,
and selling automobiles and operates within a fvaonk that includes the sale of other
automobiles not affected by fraud.

195. Alternatively, the Enterprise was formed solely fiog¢ purpose of carrying out the
pattern of racketeering acts described herein.

196. The Enterprise was and is used by the Individuahlders and/or the Volkswagen
Corporate Members to effectuate a pattern of raeketg activity. All members of the Clean

Diesel RICO Enterprise played a part in a frauduseheme to sell affected vehicles through the
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use of false or misleading statements relateddagtwer, fuel efficiency, and emissions levels of
the Affected Vehicles.

197. The members of the Enterprise shared a common gerfm develop and sell
vehicles, of which certain models included a fummitng Defeat Device.

198. On information and belief, the Volkswagen Corporstembers and Individual
Members of the Enterprise also shared a commonoparpvhich amounted to fraud: to
misrepresent the emission levels, fuel efficiepeyformance, and power of affected Volkswagen
vehicles and/or to conceal information regardirgubke of defeat devices in the Affected Vehicles
to evade state and federal emission regulationsclBknew or was reckless in not knowing that
this was occurring and that Bosch software wasgoesed to achieve it.

199. Each member of the Enterprise benefits from the nsom purpose. For the
Volkswagen Corporate Members, the purpose was aaldtie additional costs associated with
developing and installing low-emissions diesel tedbgy that would also be attractive to
consumers, and to sell and lease more vehiclesrnsueners based upon false representations of
the Affected Vehicles’ performance and emissiongle Succinctly put, the common purpose
was to profit from the myth of the “holy grail” dfigh performance, efficient, low emissions
vehicles. For the Individual Members, the purpo$aehe scheme was to further their own
professional and pecuniary interests through misfigee Corporate Members’ resources. For
Bosch, the purpose was to increase the sales opmuents to Volkswagen and thus realize
monetary profit from the scheme.

200. The Clean Diesel RICO Enterprise is separate astindt from the pattern of
racketeering activity. The Enterprise was an ongoirganization or group and existed to advance

the interests of the individual entities that coisg@its membership, as noted above.
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201. The Clean Diesel RICO Enterprise, whose activditbscted interstate and foreign
commerce, is an association in fact of individwald corporate entities within the meaning of 18
U.S.C. 8 1961(4) and consists of persons associaggther for the above described common
purposes.

202. Volkswagen AG and its subsidiaries, Volkswagen @réunerica, Inc. and Audi
AG; Bosch; Martin Winterkorn, Ulrich Hackenberg,daWolfgang Hatz are entities separate and
distinct from one another and from the Enterprideof the Enterprise members are independent
legal entities with the authority to act indeperttienf the Enterprise and the other Enterprise
members.

203. The Individual Members, the Volkswagen CorporatenMers, and Bosch, and
their respective officers and employees, togetkmowingly or recklessly, developed the defeat
devices and the Affected Vehicles and/or the oparaechnology in the Affected Vehicles.

204. The Individual Members, the Volkswagen Corporateriers, and their respective
officers and employees developed the false, misigaahd/or deceptive advertisements described
above.

Pattern of Racketeering Activity

205. As set forth above, the Corporate Members andrtieidual Members conducted
and patrticipated in the affairs of the Enterprise.

206. In furtherance of the scheme, the Volkswagen CatpoMembers engaged in
thousands, or more, acts of mail fraud and wiredraeach of which constitute “racketeering

activity,” as the term is defined in 18 U.S.C. $101).
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207. Specifically, the pattern consisted of numerous egpmkated violations of the
federal mail and wire fraud statutes—namely 18 0.88 1341 and 1343—that prohibit the use
of any interstate or foreign mail or wire faciliiyr the purpose of executing a scheme to defraud.

208. The Volkswagen Corporate Members and/or Individvgémbers, with the
assistance and collaboration of the other persssscated in fact with the Enterprise, devised
and employed a fraudulent scheme to suppress amweakthe true emissions levels of the affected
vehicles and by use of the mails, telephone areinet transmitted, or caused to be transmitted,
by means of wire communication traveling in intatstor foreign commerce, writing(s) and/or
signal(s), including but not limited to Volkswagamd Audi’'s websites, Service Bulletins to
dealers, vehicle owners’ manuals, press releadesrtssements, communications with federal and
state regulators, and communications with other bemof the enterprise, for the purpose of
executing that scheme or artifice to defraud, iolation of 18 U.S.C. 88 1341 and 1343.
Defendants’ pattern of conduct is exemplified below

209. In December 2014, in response to concerns raiseARB and the EPA,
Volkswagen was permitted to issue recall lettersc@tain 2-liter diesel 2010-2014 models. The
letters, sent to owners and lessees of certairctdteVehicles needed to return their cars in order
to install a software update that would fix an eswth a malfunctioning indicator light.

210. Inor about April 2015, Volkswagen sent letterowners and lessees of Affected
Vehicles as part Emissions Service Action 2306 ciwhivere sent through the United States Mail,
instructing them to take their cars to a dealesroter to install a software update that would alter
their vehicles’ tailpipe emissions so as to “op#eni. . . operating efficiency.” In reality, the
software update was intended only to continue tdevstate emissions tests and the letter was

intended to (and did) perpetrate fraud againstuwmess and government regulators.
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211. Specifically, it indicated that “if the [light] ilminates for any reason, your vehicle
will not pass an . . . emission inspectidp.”In reality, the update was intended only towltbe
continued evasion of state emission tests andetiter lwas intended to perpetrate fraud against
consumers and government regulators.

212. As detailed above, Volkswagen has continuously as,recently as
September 17, 2015, in television, internet andt@dvertisements, falsely represented that its
Affected Vehicles were “clean diesel” vehicles, ahhiemitted less greenhouse gas than other
models, when in fact they emitted 10 to 40 timesengpeenhouse gases than legally permitted by
state and federal regulations.

213. In addition to the foregoing, each download or viedv one of the
advertisements described above constituted a depzfanse.

214. Continually, and as recently as September 17, 20i&kswagen
transmitted fraudulent reports to the EPA indiggtihat their Affected Vehicles met emissions
targets as required by ldifwhen in fact they emit 10 to 40 times more greeiskogases than
permitted by state and federal regulation.

Plaintiff's Injuries and Damages

215. As a direct result of the foregoing violations & U.S.C. § 1962(d),
Plaintiff and the Class Members have been injuned business and/or property by reason of the
Clean Diesel RICO Enterprise’s conduct in at |¢lastfollowing ways:

(1) Plaintiff and Class members who purchased or leA$kedted Vehicles were
fraudulently induced into making those transactiand/or paying more than

45 SeeReuters, “Exclusive: VW recall letters in April weed of an emissions glitch,” by Alexandria Sage,
September 23, 2015, availablendp://in.reuters.com/article/2015/09/24/usa-volksien-letters-
idINKCNOROONG2015092dast accessed October 8, 2015).

46 SeeWashington Post, “Volkswagen Said to Manage Fakest Results From Germany,” by Alex Webb and
David Welch, September 25, 2015, availabletat://washpost.bloomberg.com/Story?docld=1376-
NV7XKY6S972S01-070HVM2I0AEQU5AULG6PH70J0Hlast accessed October 8, 2015).
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they otherwise would have had the true emissiodparformance information
of the Affected Vehicles been revealed; and

(2) The value of the vehicles Plaintiff and Class memmbmirchased has been
reduced, and if they can resell their vehicledl atee resale value has decreased
dramatically.

216. But for the predicate acts described above—inclydimee numerous false and
misleading statements (and marketing and advegtntaining omissions) sent via the U.S. mail
and interstate wires—Plaintiff and Class Membersildaot have paid as high a price for the
Affected Vehicles as they did, or would not havecpased the Affected Vehicles at all.

217. By reason of the foregoing, Defendant Volkswages tnlawfully, knowingly,
and willfully conducted and participated directly iadirectly in the foregoing Defeat Device
Enterprise through a pattern of racketeering agtiwi violation or attempted violation of 18
U.S.C. § 1962(c).

218. These violations of 18 U.S.C. § 1962(c) by Defendéaikswagen has directly and
proximately caused Plaintiffs’ and Class membartgiries and damages as set forth above.

219. Plaintiffs and Class members are entitled to bting action for three times their
actual damages, as well as punitive damages, itnyenend/or equitable relief, and their costs and
reasonable attorneys’ fees, pursuant to 18 U.S1O63(c).

COUNT I
FRAUD BY CONCEALMENT
(Brought on Behalf of the Nationwide Class)

220. PIlaintiff re-alleges and incorporates by referealt@aragraphs as though fully set
forth herein.

221. This claim is brought on behalf of the Nationwida<s.

222. Volkswagen intentionally concealed and suppressaigmal facts concerning the

quality of the Affected Vehicles. Volkswagen engage a secret scheme to conceal the fact that
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its Clean Diesel engine systems were not EPA-canplin doing so, Volkswagen used a “defeat
device” designed to kick-in during emissions ceréfion testing, such that the vehicles would
show far lower emissions than when actually opegaton the road. The result was what
Volkswagen intended: vehicles passed emissiongications by way of deliberately induced
false readings.

223. In doing so, Volkswagen intentionally concealed tbality that the Clean Diesel
engine systems in the Affected Vehicles were noAEBmpliant and used a ‘defeat device,” or
acted with reckless disregard for the truth, andiete Plaintiffs and the other Class members’
information that is highly relevant to their purshay decisions.

224. Volkswagen further affirmatively misrepresentedRl@intiff in advertising and
other forms of communication, including standard aniform material provided with each car,
that the Affected Vehicles it was selling were néagl no significant defects, complied with EPA
regulations and would perform and operate propehgn driven in normal usage.

225. Volkswagen knew these representations were falsswiade.

226. The Affected Vehicles purchased or leased by Rfnand the other Class
members were, in fact, defective, non-EPA-compliansafe, and unreliable because the Affected
Vehicles contained faulty and defective Clean Oiesgine system, as alleged herein.

227. Volkswagen had a duty to disclose that these Adfdtehicles were defective,
unsafe, non-EPA compliant and unreliable in thatame crucial emissions functions of the
Affected Vehicles would be rendered inoperative tludhe “defeat device” installed in the
defective Clean Diesel engine system, becauseti#fiaiand the other Class members relied on
Volkswagen’s material representations that the &ée Vehicles they were purchasing were safe,

environmentally clean, efficient and free from dmée
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228. Volkswagen had a duty to disclose its emissionsmmehbecause knowledge of the
scheme and its details were known and/or accessiydo Volkswagen and its suppliers, because
Volkswagen had superior knowledge as to implememtaind maintenance of its scheme, and
because Volkswagen knew the facts were not knoven teasonably discoverable by Plaintiffs or
Class members.

229. Volkswagen also had a duty to disclose becauseailengeneral affirmative
representations about the qualities of its vehialiéls respect to emissions standards, starting with
references to them as clean diesel cars, or céinsclgian diesel engines, which were misleading,
deceptive, and incomplete without the disclosurthefadditional facts set forth above regarding
its emissions scheme, the actual emissions ofeitsécles, its actual philosophy with respect to
compliance with federal and state clean air lawssamnissions regulations, and its actual practices
with respect to the vehicles at issue.

230. Having volunteered to provide information to Pldfst Volkswagen had the duty
to disclose not just the partial truth, but theirentruth. These omitted and concealed facts were
material because they directly impact the valuéhefAffected Vehicles purchased or leased by
Plaintiffs and Class members. Whether a manufacsupeoducts comply with federal and state
clean air laws and emissions regulations, and veneiiat manufacturer tells the truth with respect
to such compliance or non-compliance, are mateoiaterns to a consumer, including with respect
to the emissions certification testing its vehialesst pass. Volkswagen represented to Plaintiffs
and Class members that they were purchasing clemeldvehicles, and certification testing
appeared to confirm this—except that, secretly,k$\whgen had subverted the testing process

thoroughly.
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231. The aforementioned concealment was material bechuséad been disclosed
Plaintiffs and the other Class members would ngelmught or leased the Affected Vehicles, or
would not have bought or leased those Affected 8ehiat the prices they paid.

232. The aforementioned representations were matercduse they were facts that
would typically be relied on by a person purchasinggasing a new motor vehicle. Volkswagen
knew or recklessly disregarded that its represemsivere false because it knew that it had to use
the “defeat device” in order for Affected Vehicliespass EPA emissions requirements.

233. Volkswagen actively concealed and/or suppresseskthmaterial facts, in whole or
in part, to pad and protect its profits and to dwibie perception that its vehicles did not or could
not comply with federal and state laws governirgaalair and emissions, which perception would
hurt the brand’s image and cost Volkswagen moneg itadid so at the expense of Plaintiffs and
Class members. On information and belief, Volkswagas still not made full and adequate
disclosures, and continues to defraud Plaintiffd &lass members by concealing material
information regarding the emissions qualities sihicles and its emissions scheme.

234. Plaintiffs and the other Class members reasonablgdr on Volkswagen's
reputation and upon its representations — alonfy Walkswagen’s failure to disclose the faulty
and defective nature of the Clean Diesel engintesyaind Volkswagen’s affirmative assurance
that its Affected Vehicles were safe and reliablg] other similar false statements — in purchasing
or leasing Volkswagen’s Affected Vehicles.

235. Plaintiff and Class members reasonably relied updokswagen's false
representations. They had no way of knowing thdkM@agen’s representations were false and

gravely misleading. As alleged herein, Volkswagempeyed extremely sophisticated methods of
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deception. Plaintiffs and Class members did nal, @uld not, unravel Volkswagen’s deception
on their own.

236. Plaintiff and Class members were unaware of thetechmaterial facts referenced
herein, and they would not have acted as theyfdildely had known of the concealed and/or
suppressed facts, in that they would not have @msth purportedly “clean” diesel cars
manufactured by Volkswagen, and/or would not hawetinued to drive their heavily polluting
vehicles, or would have taken other affirmativepsten light of the information concealed from
them. Plaintiffs and Class Members’ actions westified.

237. Volkswagen and its suppliers were in exclusive w@rdf the material facts, and
such facts were not known to the public, PlaintifisClass members. As a result of their reliance,
Plaintiffs and the other Class members have begmenh in an amount to be proven at trial,
including, but not limited to, their lost benefit the bargain and overpayment at the time of
purchase or lease and/or the diminished valueedf Affected Vehicles.

238. Because of the concealment and/or suppressionedfattts, Plaintiffs and Class
members have sustained damage because they owtegeghat are diminished in value as a result
of Volkswagen’s concealment of the true quality @udntity of those vehicles’ emissions and
Volkswagen'’s failure to timely disclose the actaalissions qualities and quantities of hundreds
of thousands of Volkswagen- and Audi-branded veki@nd the serious issues engendered by
Volkswagen’s corporate policies. Had Plaintiffs &ldss members been aware of Volkswagen'’s
emissions scheme, and the companies’ callous disidgr compliance with applicable federal
and state laws and regulations, Plaintiffs and raembers who purchased or leased new or
previously owned vehicles would have paid lessHeir vehicles or would not have purchased or

leased them at all.
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239. The value of Plaintiff's and Class Members’ vehsckeas diminished as a result of
Volkswagen’s fraudulent concealment of its emissieoheme, which has greatly tarnished the
Volkswagen and Audi brand names attached to Plfiatid class members’ vehicles and made
any reasonable consumer reluctant to purchase falmg d\ffected Vehicles, let alone pay what
otherwise would have been fair market value forwhRicles. In addition, Class members are
entitled to damages for loss of use, costs of mmfdit fuel, costs of unused warranties, and other
damages to be proved at trial.

240. Volkswagen’'s conduct was knowing, intentional, wittalice, demonstrated a
complete lack of care, and was in reckless distefyarthe rights of Plaintiff and the other Class
members. Plaintiffs and the other Class membersharefore entitled to an award of punitive
damages.

COUNT I
UNJUST ENRICHMENT
(Brought on Behalf of the Nationwide Class)

241. Plaintiff re-alleges and incorporates by referealtebove paragraphs as though
fully set forth herein.

242. This claim is brought on behalf of the Nationwida<$s.

243. Volkswagen has received and retained a benefit fRdamntiffs and the Class,
resulting in inequity.

244. Volkswagen has benefitted from selling and leasiabicles whose value was
artificially inflated by Volkswagen’s concealment the vehicles’ performance and emissions
problems for far more than they were worth, ataiprPlaintiffs and members of the Class have

overpaid for these vehicles.
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245. Volkswagen has further benefitted by avoiding tlosts of a recall and other
lawsuits, and has benefitted from its statementsiteadhhe success of Volkswagen diesel vehicles.

246. Thus, all Class Members have conferred a benefitakswagen.

247. ltis inequitable for Volkswagen to retain thesadfgs.

248. Plaintiffs were not aware of the true facts of \@llagen-branded diesel vehicles
and did not benefit from Volkswagen’s conduct.

249. Volkswagen knowingly accepted the benefits of igiat conduct.

250. As a result of Volkswagen’s conduct, the amountfinjust enrichment should
be disgorged, in an amount to be determined at tria

COUNT IV
BREACH OF WARRANTY
(Brought on Behalf of the Nationwide Class)

251. Plaintiff re-alleges and incorporates by referealtebove paragraphs as though
fully set forth herein.

252. This claim is brought on behalf of the Nationwidas$s.

253. By advertising the “green” and “clean” qualitiesitsf diesel engines, Volkswagen
expressly warranted to Plaintiffs and Class Memlieas the vehicles at least complied with all
applicable laws and regulations relating to exhausissions, as it would be impossible for an
automobile to be “green” if it emitted more pollots than were allowed by applicable
environmental laws and regulations.

254. Moreover, by advertising the low emissions in camaion with statements
regarding the performance, torque, and fuel efficye Volkswagen warranted to purchasers of the
Affected Vehicles that the vehicles would exhiliist combination of characteristics. Such

statements became the basis of the bargain fontPisiand other Class Members because such
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statements are among the facts a reasonable conaiaulel consider material in the purchase of
a vehicle.

255. In fact, in ordinary driving conditions, the Affect Vehicles did not comply with
applicable environmental regulations, and insteaited between 10 and 40 times the amount of
pollutants allowed during normal operation. Ashsutwas unlawful for Volkswagen to sell the
vehicles to the public.

256. In addition, Volkswagen stated that the vehicleBieced certain fuel economy
when tested in accordance with applicable EPA edguis. Those statements created an express
warranty that the vehicle achieved the stateddtfediency, allowing consumers to make apples-
to-apples comparisons with other vehicles.

257. Testing under EPA regulations presupposes thatehieles comply with all laws
and regulations applicable to automobiles, inclgdnvironmental regulations.

258. In fact, had the Affected Vehicles been tested a¢ooedance with EPA fuel
efficiency standards while also complying with pdilbn regulations, they would have achieved
significantly lower fuel efficiency than was statexd the EPA mileage sticker on the vehicle.

259. In addition, the Affected Vehicles are not adeglydebeled because they misstate
that the Affected Vehicles comply with EPA regubas, and the stated gas mileage for
comparison purposes was not achieved by testiagaardance with EPA testing procedures.

260. As aresult of the foregoing breaches of expressanty, Plaintiffs and other Class
Members have been damaged in that they purchasedesethat were unlawfully sold, did not
comply with government regulations, did not perfaampromised, and were less valuable than
what they paid for.

COUNT V
VIOLATION OF THE MAGNUSON-MOSS WARRANTY ACT
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(Brought on Behalf of the Nationwide Class)

261. Plaintiff re-alleges and incorporates by referealtebove paragraphs as though
fully set forth herein.

262. Plaintiffs bring this claim on behalf of the Natiwwide Class.

263. Plaintiffs and the Class brings this claim under Magnuson-Moss Warranty Act,
15 U.S.C. 8§ 2301 et seq. (“the Act").

264. The Affected Vehicles are consumer products anddfin 15 U.S.C. § 2301(1).

265. Volkswagen are suppliers and warrantors as defmé&iU.S.C. § 2301(4),(5).

266. Plaintiffs and the Class received written warrates defined in 15 U.S.C.
82301(6)(A) and/or (B), which Volkswagen have ebotached.

267. Plaintiffs and the Class are "consumers" as definelds U.S.C. § 2301(3). They
are consumers because they bought or leased act&df&@ehicle, they are entitled under the law
to enforce both written and implied warranties.

268. Pursuantto 15 U.S.C. 8§ 2310(e), Plaintiffs andGlass are not required to provide
Volkswagen with notice of this class action andogportunity to cure until the time the Court
determines the representative capacity of Plampiffrsuant to Fed.R.Civ.P. 23.

269. Volkswagen is liable to Plaintiff and the Classsuant to 15 U.S.C. § 2310(d)(I)
because they breached its written warranties.

270. Further, in connection with the sale of the Affeciéehicles, Volkswagen gave an
implied warranty under the Act. As part of thapired warranty, Volkswagen warranted that the
Affected Vehicles complied with all applicable fedleand state regulations, including emission

regulations. Volkswagen breached the implied wayrahmerchantability.
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271. Plaintiffs and the Class are entitled to damagesed by Volkswagen’s breaches
of the warranties, including economic damages bagped either a return of Plaintiffs and Class
Members purchase price; and/or the difference bextvilee price paid for the Affected Vehicles
as warranted and the actual value of the Affectedisle as delivered, and consequential damages.

272. In addition, Plaintiffs and the Class are entittedeasonable attorneys' fees and
costs as determined by the Court.

COUNT VI
VIOLATION OF THE GEORGIA RICO ACT
(O.C.G.A. § 16-14-4)
(Brought on Behalf of the Georgia Subclass)

273. Plaintiff re-alleges and incorporate by referenteabove paragraphs as though
fully set forth herein.

274. Plaintiff Killebrew brings this claim individuallyand on behalf of the Georgia
Subclass.

275. Plaintiff Killebrew and the Georgia Subclass allegigbstantive violations of
Section 16-14-4(a) of the Georgia RICO Act by agabefendant Volkswagen and seek actual
damages, treble damages, and equitable relief aoirso O.C.G.A. 8§ 16-14-6.

276. Section 16-14-4(a) makes it “unlawful for any persahrough a pattern of
racketeering activity or proceeds derived therefrmracquire or maintain, directly or indirectly,
any interest in or control of any enterprise, ngalperty, or personal property of any nature,
including money.” O.C.G.A. § 16-14-4(a).

277. Plaintiff Killebrew and the Georgia Subclass allegigbstantive violations of

Section 16-14-4(b) of the Georgia RICO Act by aghibefendant Volkswagen and seek actual

damages, treble damages, and equitable relief aoirso O.C.G.A. 8 16-14-6.
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278. Section 16-14-4(b) makes it “unlawful for any persamployed by or associated
with any enterprise to conduct or participate imectly or indirectly, such enterprise through a
pattern of racketeering activity.” O.C.G.A. § 164®).

279. Plaintiff Killebrew and the Georgia Subclass allegigbstantive violations of
Section 16-14-4(c) of the Georgia RICO Act by agaidefendant Volkswagen and seek actual
damages, treble damages, and equitable relief gotrso O.C.G.A. § 16-14-6.

280. Section 16-14-4(c) makes it “unlawful for any perdo conspire or endeavor to
violate any of the provisions of subsection (ajmrof this Code section.” O.C.G.A. 8§ 16-14-4(c).

281. As detailed more fully below, Plaintiff Killebrewnd the members of the Georgia
Subclass are “person|[s] ... injured by reason ofaohation of Code Section 16-14-4” by and are
entitled to relief from Volkswagen under O.C.G.A1L&14-6(c)

The Clean Diesel RICO Enterprise

282. Volkswagen AG is the sole owner of Defendant Volagen Group of America,
Inc. It uses its agent, Volkswagen Group of Amerina., to sell its cars in the United States. Not
only does Volkswagen AG use its agent, Volkswageou@® of America, Inc., to perform this
critical work, it also intimately directs the aat®of Volkswagen Group of America, Inc., ranging
from minute production line decisions to broad nedirkg strategies.

283. The remarkable level of centralized and intimatetem Volkswagen AG and
former CEO Dr. Winterkorn exert over Defendant \awllagen Group of America, Inc. is well
documented. Volkswagen AG itself describes thihlyigentralized structure in its corporate
governance document as follows: Volkswagen A&dets and requirements [are] laid down by
the Board of Management of Volkswagen AG or thau@Board of Management [and] must be

complied with in accordance with the applicabledeffamework’ This top-down governance
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manifests in Volkswagen AG’s intimate managemenf{akswagen Group of America, Inc. For
example, in 2011, when Dr. Winterkorn visited theavty built Volkswagen plant in Tennessee,
Bloomberg Business reported thak"berated staff for hanging chrome parts for &nts, doors
and gear shifts on the wall. To check that theyaumily glistened before agreeing to use them in
the sedan, he wanted them displayed on a table lighh shining down at the same angle that
customers would see the parts in the'tar

284. That single plant in Chattanooga, Tennessee iYoliswagen AG’s only plant in
the United States, and it conducts final assemiblprdy one of the numerous models that
Volkswagen AG sells in the United States. Even thiea majority of components and parts are
manufactured in Volkswagen AG factories in Europd around the world, or purchased from
vendors, and shipped to Tennessee to be assemhkedther models that Volkswagen Group of
America, Inc. markets and sells in the United Statecluding vehicles at issue in this lawsuit, are
assembled elsewhere in the world, including in Rydldexico and Ingolstadt and Wolfsburg,
Germany. The 2.0 liter TDI engines that each of #ffected vehicles uses are among the
components manufactured by Volkswagen AG factooetside the United States, as are the
exhaust system components used to regulate ensssigum, Volkswagen AG exerts significant,
and sometimes total, control over the design, teldgy, marketing, and manufacturing of the
vehicles it sells through Volkswagen Group of Aroarilnc.

285. Bloomberg Business has also noted thalié€gision-making at Volkswagen is
highly centralized. Winterkorn and a couple dozesmagers vet product plans in Wolfsburg,
including detailed lists of components that différate between new and standardized parts.
Winterkorn was aiming to loosen that structure biglpng more authority to brand and regional

managers Volkswagen AG’s attempts to decentralize aremaw; indeed as far back as 2007
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286. The New York Times reported that Volkswagen AG waslergoing a Broad
reorganization that would centralize control ovey inyriad brands [including Volkswagen Group
of America, Inc.] and cement the power of its niefcexecutive, Martin WinterkofhWhatever
decentralization Dr. Winterkorn was hoping to acptisi, however, has not come to pass, as he
has now stepped down as Volkswagen's CEO. In sMaikswagen AG tightly controls the
actions of its agent, Defendant Volkswagen Groufragrica, Inc., to perform the critical task of
selling its cars in the United States.

287. As detailed below, upon information and belief2007, three individuals took or
were appointed to leadership positions at Volkswa@&, and/or its subsidiaries Audi AG and
Porsche AG: Chief Executive Officer Martin Winterko(“Winterkorn”); Porsche’s head of
Engine and Transmission Development Wolfgang Hatatg”); and Audi’'s head of Technical
Development Ulrich Hackenberg (“Hackenberg”) (ccolieely, “the Individual Members”). These
individuals exploited their positions of authorig well as the legitimacy and infrastructure of
Volkswagen AG, Defendant Volkswagen of America,./ngudi AG (collectively, “the VW
Corporate Members”), as well as Robert Bosch GmiB#gch”), a German auto component
manufacturer that developed the systems used bgritménal enterprise as “defeat devices,” to
perpetrate fraud against American consumers asasedtate and federal regulators for their own
personal and profession gain.

288. When news that Volkswagen AG used “defeat devitegvade state and federal
emissions was made public, each of the Individuaiiiders was immediately identified as being
at “at the heart of the affair.” Dr. Winterkorn igised while Mr. Hackenberg and Mr. Hatz, along

with Volkswagen'’s head of research and developnitdeityz-Jakob Neusser, were suspended by
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Volkswagen AG’s board of management as a resuheif reported involvement in the “defeat
device” scandal.

289. Upon information and belief, the Individual Membersploited their leadership
positions at Volkswagen AG, Volkswagen Group of Aiceg, Inc. and/or Audi AG and Porsche,
as well as the legitimacy and infrastructure ofsth@rganizations and Bosch, for personal and
professional gain by conducting an enterprise sbasted-in-fact entities (the “Clean Diesel Rico
Enterprise”), comprised of the Individual Membettse Volkswagen Corporate Members, and
Bosch (collectively, “the Enterprise Members”),stmed to secure the leadership positions of the
Individual Members and increase the sales of Vodgem-and Audi-brand diesel vehicles in the
United States and elsewhere by concealing and/nepriesenting the vehicles’ emission levels.

290. Upon information and belief, Mr. Hatz and Mr. Hankerg, specifically, used their
positions of authority and control at a Volkswagk& subsidiaries—Audi and Porsche—to
infiltrate the Volkswagen Group Board of Managememd exercise control over the Group to
intentionally conceal and suppress material factscerning the quality and character of the
Affected Vehicles and to evade federal and statécleeemissions standards by installing software
specifically designed to conceal its vehicles’ esiwgs of nitrous oxides.

291. The Volkswagen Corporate Members and/or the IndaidMembers compelled
and/or condoned the purchase of the ‘defeat devVicesnprising in part engine management
systems and software’ designed by Bosch. Bostieiworld’s largest manufacturer of automotive
components, and maintains a continuous and ongelagonship with the Volkswagen Corporate
Members. Volkswagen Corporate Members and/or tldeviolual Members used the systems
provided by Bosch as the basis for the defeat deuistalled them in the Affected Vehicles, and

distributed the Affected Vehicles worldwide, incing but not limited to the 50 United States and
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the District of Columbia and conducted a campaigmisrepresentations designed to conceal the
true emission levels of affected vehicles and cahiteir use of defeat devices.

292. By compelling and/or condoning the installationdefeat devices in the Affected
Vehicles in order to evade federal and state vehehissions standards, the Volkswagen
Corporate Members engaged in racketeering acts @:G.A. § 16-14-3(9)(A).

293. By compelling and/or condoning the installationdefeat devices in the Affected
Vehicles in order to evade federal and state vehehissions standards, the Volkswagen
Corporate Members engaged in racketeering actsr deG.A. 8 16-14-3(9)(A) which were
intended and targeted to deceive, mislead anddcm reliance on false statements by Plaintiff
Killebrew and the members of the Georgia Subclasd,those racketeering acts did directly and
proximately caused, injuries and damages to Pfakiliebrew and the members of the Georgia
Subclass.

294. By intentionally concealing and suppressing makdaiets concerning the quality
and character of the Affected Vehicles, the Volkgera Corporate Members engaged in
racketeering acts under O.C.G.A. 8§ 16-14-3(9)(A).

295. By intentionally concealing and suppressing makdaiets concerning the quality
and character of the Affected Vehicles, the Volkgera Corporate Members engaged in
racketeering acts under O.C.G.A. 8§ 16-14-3(9)(Achhwvere intended and targeted to deceive,
mislead and/or induce reliance on false statentgnilaintiff Killebrew and the members of the
Georgia Subclass, and those racketeering actsididtlg and proximately caused, injuries and

damages to Plaintiff Killebrew and the membershef Georgia Subclass.
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296. By compelling and/or condoning the installationdefeat devices in the Affected
Vehicles in order to evade federal and state velgnhissions standards, the Individual Members
engaged in racketeering acts under O.C.G.A. 8§ 1B(2XA).

297. By compelling and/or condoning the installationdefeat devices in the Affected
Vehicles in order to evade federal and state velgnhissions standards, the Individual Members
engaged in racketeering acts under O.C.G.A. 8 18(2{A) which were intended and targeted
to deceive, mislead and/or induce reliance on fataéements by Plaintiff Killebrew and the
members of the Georgia Subclass, and those rackefeets did directly and proximately caused,
injuries and damages to Plaintiff Killebrew and thembers of the Georgia Subclass.

298. By intentionally concealing and suppressing makdaiets concerning the quality
and character of the Affected Vehicles the Indigiddembers engaged in racketeering acts under
O.C.G.A. § 16-14-3(9)(A).

299. By intentionally concealing and suppressing makdaiets concerning the quality
and character of the Affected Vehicles the Indigiddembers engaged in racketeering acts under
O.C.G.A. 8§ 16-14-3(9)(A) which were intended andyéted to deceive, mislead and/or induce
reliance on false statements by Plaintiff Killebramd the members of the Georgia Subclass, and
those racketeering acts did directly and proxinyatelused, injuries and damages to Plaintiff
Killebrew and the members of the Georgia Subclass.

300. The role of each member of the Clean Diesel RIC@ipnise is described below.

Dr. Martin Winterkorn — CEO of Volkswagen AG

301. Dr. Martin Winterkorn succeeded Bernd PischetsrniedeCEO of Volkswagen AG

in 2007.
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302. In 2007, Volkswagen was struggling, specifically tire U.S. market, where
Volkswagen’s AG’s performance was described asa&tiwous”:

The brand’s strategy of wooing customers with premiuplevel products has not

paid off; it is lacking new, interesting, and affable products in key segments;

and its costly production site in Chattanooga, Bssee, is woefully

underutilized*’

303. Dr. Winterkorn was also facing a challenge to k&dership from auto magnate
and long-time Volkswagen executive Ferdinand Pi&dng sought to oust Dr. Winterkorn as
CEOQZ8

304. In order to secure his leadership position, Dr. Mfikorn committed to an
unprecedented gambit, described as:

[a] plan to . . . triple [Volkswagen] sales in tbhiaited States in just a decade —

setting it on a course to sweep by Toyota to bechmevorld’s largest automaker

... by betting on diesel-powered cars. . . [amdmising high mileage and low

emissions without sacrificing performarfée.

305. Dr. Winterkorn’s promise to make Volkswagen the fdts largest seller of diesel-
powered cars” secured his position as CEO and PR ousted from the organization by
Volkswagen’s Management Board.

306. However, as is now clear, Dr. Winterkorn’'s promtsethe Board to overtake
Toyota in the American market through the developnté low- emission, consumer-friendly

diesel passenger vehicles, while favorable tortliestor’'s bottom line was—absent extraordinary

breakthroughs in engineering—a practical impossjbiln short, Dr. Winterkorn overpromised.

47 Anton Watts, “VW Drama: Why Piech Wants Winterk@nt—and What the Future May HoldZar and Driver
(Apr. 16, 2015).
48 1d.

49 Danny Hakim, Aaron Kessler, and Jack Ewing, “AdRéwagen Pushed to Be No. 1, Ambitions Fueled a
Scandal,New York Timeé&Sept. 26, 2015).
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307. Prior to 2007, when Dr. Winterkorn became CEO, rideo to reduce emissions
from diesel fuel, Volkswagen’s diesel-powered vidscwere equipped with BlueTEC, a selective
catalytic reduction (SCR) system that Volkswageasésl from Daimler AG. To function,
BlueTEC requires vehicles to carry an onboard t#dnkea crystals in mineralized water, a feature
which adds to the initial purchase price of theigkeh and that must be refilled every 10,000 miles
at a cost of around $300, which reduces any castgsia consumer might realize by using diesel
instead of gasoline.

308. In 2007, the year that Dr. Winterkorn took overGIEO, Volkswagen took two
major steps to reverse this trend. First, Volkswageased the use of BlueTEC in several of its
models—in favor of developing its own emissionstugion technology, which is now known to
rely on the defeat devices which are the subjetttisfsuit. Second, two executives of Volkswagen
AG subsidiaries, Mr. Hackenberg and Mr. Hatz, wgven leadership roles at Volkswagen

309. Mr. Hatz and Mr. Hackenberg were reportedly haraked to play a major role in
implementing Dr. Winterkorn’s plan to make Volksveagthe world’s number- one automaker,
through the development of consumer-friendly, lawssion diesel vehicles..

310. By implementing these steps and, in turn, econdigibanefitting from the Clean
Diesel RICO Enterprise, Dr. Winterkorn deliveredtaa promise to sell more diesel cars in the
U.S. than every other brand combined. HoweverViinterkorn’s misdeeds came at a price and
he was forced to resign in September 2015, follgwafiegations that he knew or should have
known of the defeat devices installed in Volkswagehicles.

311. Upon stepping down, Dr. Winterkorn asserted hewnasvare of any wrong doing.
However, that assertion is belied by newly-disabsgformation that Volkswagen engineers

discovered the use of the defeat device in 2011baodght it, and the fact that the device was
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illegal, to the attention of company managementkst@agen apparently ignored that report and
continued their fraudulent and deceptive practices.

312. In their leadership positions within Volkswagenre tindividual Members ordered
the development of and/or personally developed e&che affected diesel-vehicle models that
are the subject of this suit. Also in those posgioeach Individual Member had access to and
authority over the engine development and techuietdils of each affected Volkswagen vehicle

that is the subject of this suit.

Ulrich Hackenberg

313. Mr. Hackenberg joined Audi AG in 1989 and was putiharge of Audi Concept
Definition. Later, he took over technical projecamagement for Audi’s entire product range,
including the Audi A3, one of the affected vehioledels>®

314. On February 1, 2007, Mr. Hackenberg was appointed aa Member of
Volkswagen’'s Brand Board of Development, where has wesponsible for the technical
development of all the Volkswagen Group’s brafidsUnder his leadership, three new models
were developed: the Golf, the Polo, and the Pasgatof which are affected vehicle models.

315. On July 1, 2013, Mr. Hackenberg was appointed ¢oBbard of Management of

Audi AG, and given the responsibility to head updAAG’s Technical Development.

50 Audi, “Board of Management,” http://www.audiusan@mewsroom/corporate/audi-ag-board-of-
management/ulrich-hackenberg, (last accessed $e@025) (“In 1985 Prof. Dr. Hackenberg joined AUBG,
where in 1989 he was put in charge of Concept Difinand later took over the technical project agement of
the entire product range. This included the modeldi 80, A3, A4, A6, A8, TT and A2.”); Autoblog, “&ckenberg
says next Audi A4 set for Frankfurt debut,” (Ma@, 1

2015).

51 Audi, “Board of Management/ittp://www.audiusa.com/newsroom/corporate/audi-agrt-of-
management/ulrich-hackenberg, (last accessed 3&@015).

76




Case 1:15-cv-03604-MHC Document 1 Filed 10/09/15 Page 77 of 117

316. As head of technical development at Audi AG, Mrckenberg spearheaded the
development of Audi’'s TDI “Clean Diesel” enginess Be explained in a press release, his strategy

for Audi’s technical development included the faliag:

PJushing forward with developmentin ... our T@gines in the USA — our clean
diesel offensive is bearing substantial fruit. Imi@&, too, we are already
introducing the first clean diesel models and wiatigldevelopments there very
closely. We also expect a great deal from g-trehrielogy, the most sustainable
type of gas drivé?

317. In his role as head of technical development atiAA@, Mr. Hackenberg had
extensive knowledge of the technical details of b “Clean Diesel” models that he developed,
and was reportedly suspended after reports thdati&knowledge that the Affected Vehicles used
defeat devices to evade federal and state vemuigsens standards.

Wolfgang Hatz

318. Wolfgang Hatz joined Volkswagen in 2001 and at easi times directed engine
development for the Porsche, Audi, and Volkswagamdbs.

319. In his role as the head of Engines and Transmissidevelopment, Mr. Hatz
supervised the development of the engines andniae®ns for the Affected Vehicles and had
knowledge of the technical details of each thodeclkes.

320. Mr. Hatz was reportedly suspended from his positiorseptember 2015 after
reports that he had knowledge that the affected And Volkswagen vehicles used defeat devices
to evade federal and state vehicle emissions stasda

Allegations Common to the Individual Members

52 Audi AG, “Gentlemen Start Your Engines,” http:/fuencounter.com/magazine/technology/01-2015/126-
gentlemen-start-your-engines (2014).
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321. Upon information and belief, in their leadershifesoat Volkswagen, the Individual
Members used Volkswagen AG and its subsidiarietudntg Volkswagen of America Inc.,
Volkswagen’s resources, as well as supplier Boschorchestrate a scheme to fulfill Dr.
Winterkorn’s promise to the Board to triple Volksyem's sales in the United States through the
sale of low-emission diesel vehicles by orderingyedoping, and/or installing defeat devices in
the Affected Vehicles and, through a pattern okeseering activity, misrepresenting and/or
concealing the true emissions levels of those Vefic

322. In addition to the pattern of racketeering detaiedein, the Individual Members
exploited Volkswagen'’s, its subsidiaries’, and Buscresources, including employees and
engineers, in order to further the cover-up. Fanegle, according to reports from “[e]missions
testers at the company’s site in Westlake Villagalifornia [which] evaluated all [Volkswagen]
cars,” VW and Audi executives orchestrated a cayefrom abroad:

...any vehicle failed to meet emissions targets, amteof engineers from

Volkswagen headquarters [in Wolfsburg, Germanylugury brand Audi’s base

in Ingolstadt [Germany] was flown in.... After theogip had tinkered with the

vehicle for about a week, the car would then phasddst. VW had no engineers

in the U.S. able to create the mechanism that edeat the test or who could fix

emissions problems, according to two other pedple.

323. In other words, any vehicles that failed emissidasgets received special
treatment—that is, was fitted with a defeat deviesd-then the vehicle would pass the emissions
test.

324. In their leadership roles at Volkswagen AG andsitbsidiaries, the Individual

Members used Volkswagen’s infrastructure to distebAffected Vehicles to the United States

and elsewhere.

53 SeeWashington Post, “Volkswagen Said to Manage Fakest Results From Germany,” by Alex Webb and
David Welch, September 25, 2015, availabletat://washpost.bloomberg.com/Story?docld=1376-
NV7XKY6S972S01-070HVM2I0AEQU5AULG6PH70J0Hlast accessed October 8, 2015).
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325. In their leadership roles at Volkswagen AG andsitbsidiaries, the Individual
Members used Volkswagen'’s infrastructure to distebAffected Vehicles to the United States
and elsewhere, thereby directly and/or indirecttguaring and/or maintaining interests in the
Clean Diesel RICO Enterprise in violation of O.CAGS§ 16-14-4(a).

326. In their leadership roles at Volkswagen AG andsitbsidiaries, the Individual
Members used Volkswagen'’s infrastructure to distebAffected Vehicles to the United States
and elsewheréhereby conducting or participating in, directlyirdirectly, the Clean Diesel RICO
Enterprise in violation of O.C.G.A. § 16-14-4(b).

327. In their leadership roles at Volkswagen AG andsitbsidiaries, the Individual
Members used Volkswagen'’s infrastructure to distebAffected Vehicles to the United States
and elsewherdhereby conspiring and/or endeavoring to acquidé@ammaintain interests in the
Clean Diesel RICO Enterprise and/or conspiring @andhdeavoring to conduct or participate,
directly or indirectly, in the Clean Diesel RICOtErprise in violation of O.C.G.A. § 16-14-4(c).

328. In his leadership role at Volkswagen AG and itsssdilaries, Dr. Winterkorn used
Volkswagen'’s infrastructure to distribute Affect¥éhicles to the United States and elsewhere,
thereby directly and/or indirectly acquiring andfoaintaining an interest in the Clean Diesel
RICO Enterprise in violation of O.C.G.A. 8§ 16-14a)(

329. In his leadership role at Volkswagen AG and itsssdilaries, Dr. Winterkorn used
Volkswagen'’s infrastructure to distribute Affect¥ehicles to the United States and elsewhere,
thereby conducting or participating in, directlyiodirectly, the Clean Diesel RICO Enterprise in
violation of O.C.G.A. § 16-14-4(b).

330. In his leadership role at Volkswagen AG and itsssdilaries, Dr. Winterkorn used

Volkswagen'’s infrastructure to distribute Affect¥éhicles to the United States and elsewhere,
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thereby conspiring and/or endeavoring to acquid/@nmaintain interests in the Clean Diesel
RICO Enterprise and/or conspiring and/or endeagotm conduct or participate, directly or
indirectly, in the Clean Diesel RICO Enterprisevialation of O.C.G.A. § 16-14-4(c).

331. Inhisleadership role at Volkswagen AG and itsssdilaries, Mr. Hackenberg used
Volkswagen'’s infrastructure to distribute Affect¥ehicles to the United States and elsewhere,
thereby directly and/or indirectly acquiring andfoaintaining an interest in the Clean Diesel
RICO Enterprise in violation of O.C.G.A. 8§ 16-14a}(

332. In his leadership role at Volkswagen AG and itssstilaries, Mr. Hackenberg used
Volkswagen'’s infrastructure to distribute Affect¥ehicles to the United States and elsewhere,
thereby conducting or participating in, directlyiodirectly, the Clean Diesel RICO Enterprise in
violation of O.C.G.A. § 16-14-4(b).

333. In his leadership role at Volkswagen AG and itsssdilaries, Mr. Hackenberg used
Volkswagen'’s infrastructure to distribute Affect¥ehicles to the United States and elsewhere,
thereby conspiring and/or endeavoring to acquid/@nmaintain interests in the Clean Diesel
RICO Enterprise and/or conspiring and/or endeagotm conduct or participate, directly or
indirectly, in the Clean Diesel RICO Enterprisevialation of O.C.G.A. § 16-14-4(c).

334. In his leadership role at Volkswagen AG and itsssdilaries, Mr. Hatz used
Volkswagen'’s infrastructure to distribute Affect¥ehicles to the United States and elsewhere,
thereby directly and/or indirectly acquiring andfoaintaining an interest in the Clean Diesel
RICO Enterprise in violation of O.C.G.A. 8§ 16-14a}(

335. In his leadership role at Volkswagen AG and itsssdiaries, Mr. Hatz used

Volkswagen'’s infrastructure to distribute Affect¥ehicles to the United States and elsewhere,
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thereby conducting or participating in, directlyiodirectly, the Clean Diesel RICO Enterprise in
violation of O.C.G.A. § 16-14-4(b).

336. In his leadership role at Volkswagen AG and itsssdilaries, Mr. Hatz used
Volkswagen'’s infrastructure to distribute Affect¥ehicles to the United States and elsewhere,
thereby conspiring and/or endeavoring to acquid/@nmaintain interests in the Clean Diesel
RICO Enterprise and/or conspiring and/or endeagotm conduct or participate, directly or
indirectly, in the Clean Diesel RICO Enterprisevialation of O.C.G.A. § 16-14-4(c).

337. In their leadership roles at Volkswagen AG andsitbsidiaries, the Individual
Members used Volkswagen'’s infrastructure to distebAffected Vehicles to the United States
and elsewhere, thereby directly and/or indireatigraring and/or maintaining interests in personal
property, including money, from Plaintiff Killebreand the members of the Georgia Subclass, in
violation of O.C.G.A. § 16-14-4(a).

338. In their leadership roles at Volkswagen AG andsitbsidiaries, the Individual
Members used Volkswagen'’s infrastructure to distebAffected Vehicles to the United States
and elsewhere, thereby conspiring and/or endeaydanacquire and/or maintain interests in
personal property, including money, from Plaintfiflebrew and the members of the Georgia
Subclass, in violation of § O.C.G.A. 8§ 16-14-4(c).

339. In his leadership role at Volkswagen AG and itsssdilaries, Dr. Winterkorn used
Volkswagen'’s infrastructure to distribute Affect¥ehicles to the United States and elsewhere,
thereby directly and/or indirectly acquiring andfoaintaining interests in personal property,
including money, in violation of O.C.G.A. § 16-14aJ.

340. In his leadership role at Volkswagen AG and itsssdilaries, Dr. Winterkorn used

Volkswagen'’s infrastructure to distribute Affect¥eéhicles to the United States and elsewhere,

81



Case 1:15-cv-03604-MHC Document 1 Filed 10/09/15 Page 82 of 117

thereby conspiring and/or endeavoring to acquidd@mmaintain interests in personal property,
including money, from Plaintiff Killebrew and theembers of the Georgia Subclass, in violation
of § O.C.G.A. 8 16-14-4(c).

341. In his leadership role at Volkswagen AG and itsssdilaries, Mr. Hackenberg used
Volkswagen'’s infrastructure to distribute Affect¥eéhicles to the United States and elsewhere,
thereby directly and/or indirectly acquiring andfoaintaining interests in personal property,
including money, in violation of O.C.G.A. § 16-14aJ.

342. In his leadership role at Volkswagen AG and itsssdilaries, Mr. Hackenberg used
Volkswagen'’s infrastructure to distribute Affect¥éhicles to the United States and elsewhere,
thereby conspiring and/or endeavoring to acquidd@mmaintain interests in personal property,
including money, from Plaintiff Killebrew and theembers of the Georgia Subclass, in violation
of § O.C.G.A. 8 16-14-4(c).

343. In his leadership role at Volkswagen AG and itsssdilaries, Mr. Hatz used
Volkswagen'’s infrastructure to distribute Affect¥ehicles to the United States and elsewhere,
thereby directly and/or indirectly acquiring andfoaintaining interests in personal property,
including money, in violation of O.C.G.A. § 16-14aJ.

344. In his leadership role at Volkswagen AG and itsssdilaries, Mr. Hatz used
Volkswagen'’s infrastructure to distribute Affect¥eéhicles to the United States and elsewhere,
thereby conspiring and/or endeavoring to acquidd@mmaintain interests in personal property,
including money, from Plaintiff Killebrew and theembers of the Georgia Subclass, in violation

of § 0.C.G.A. § 16-14-4(C).
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345. In their leadership roles at Volkswagen AG andsitbsidiaries, the Individual
Members used Volkswagen'’s infrastructure to orchéstand/or approve, a marketing campaign
designed to misrepresent the emission levels ettt vehicles and defraud consumers.

346. In their leadership roles at Volkswagen AG andsitbsidiaries, the Individual
Members used Volkswagen'’s infrastructure to orchéstand/or approve, a marketing campaign
designed to misrepresent the emission levels ettt vehicles and defraud consumers, thereby
directly and/or indirectly acquiring and/or maimtizg interests in the Clean Diesel RICO
Enterprise in violation of O.C.G.A. § 16-14-4(a).

347. In their leadership roles at Volkswagen AG andsitbsidiaries, the Individual
Members used Volkswagen'’s infrastructure to orchéstand/or approve, a marketing campaign
designed to misrepresent the emission levels ettt vehicles and defraud consumers, thereby
conducting or participating in, directly or inditgg the Clean Diesel RICO Enterprise in violation
of O.C.G.A. § 16-14-4(Db).

348. In their leadership roles at Volkswagen AG andsibsidiaries, the Individual
Members used Volkswagen'’s infrastructure to orchéstand/or approve, a marketing campaign
designed to misrepresent the emission levels ettt vehicles and defraud consumers, thereby
conspiring and/or endeavoring to acquire and/omtaa interests in the Clean Diesel RICO
Enterprise and/or conspiring and/or endeavoringotoduct or participate, directly or indirectly,
in the Clean Diesel RICO Enterprise in violationfC.G.A. § 16-14-4(c).

349. In their leadership roles at Volkswagen AG andsitbsidiaries, the Individual
Members used Volkswagen'’s infrastructure to orchéstand/or approve, a marketing campaign
designed to misrepresent the emission levels ettt vehicles and defraud consumers, thereby

directly and/or indirectly acquiring and/or maimtizig interests in personal property, including
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money, from Plaintiff Killebrew and the members tbe Georgia Subclass, in violation, in
violation of O.C.G.A. § 16-14-4(a).

350. In their leadership roles at Volkswagen AG andsitbsidiaries, the Individual
Members used Volkswagen'’s infrastructure to orchéstand/or approve, a marketing campaign
designed to misrepresent the emission levels ettt vehicles and defraud consumers, thereby
conspiring and/or endeavoring to acquire and/ontaa interests in personal property, including
money, from Plaintiff Killebrew and the memberstbhé Georgia Subclass, in violation of §
O.C.G.A. § 16-14-4(c).

351. In his leadership role at Volkswagen AG and itsssdilaries, Dr. Winterkorn used
Volkswagen’s infrastructure to orchestrate, an@joprove, a marketing campaign designed to
misrepresent the emission levels of affected vehieind defraud consumers, thereby directly
and/or indirectly acquiring and/or maintaining m&sts in the Clean Diesel RICO Enterprise in
violation of O.C.G.A. § 16-14-4(a).

352. In his leadership role at Volkswagen AG and itsssdilaries, Dr. Winterkorn used
Volkswagen'’s infrastructure to orchestrate, an@joprove, a marketing campaign designed to
misrepresent the emission levels of affected vekiahd defraud consumers, thereby conducting
or participating in, directly or indirectly, the €&in Diesel RICO Enterprise in violation of
O.C.G.A. § 16-14-4(Db).

353. In his leadership role at Volkswagen AG and itsssdilaries, Dr. Winterkorn used
Volkswagen’s infrastructure to orchestrate, an@joprove, a marketing campaign designed to
misrepresent the emission levels of affected vekiahd defraud consumers, thereby conspiring

and/or endeavoring to acquire and/or maintain @stesrin the Clean Diesel RICO Enterprise and/or
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conspiring and/or endeavoring to conduct or pauéta, directly or indirectly, in the Clean Diesel
RICO Enterprise in violation of O.C.G.A. 8§ 16-14c)(

354. In his leadership role at Volkswagen AG and itsssdilaries, Dr. Winterkorn used
Volkswagen'’s infrastructure to orchestrate, an@joprove, a marketing campaign designed to
misrepresent the emission levels of affected vehieind defraud consumers, thereby directly
and/or indirectly acquiring and/or maintaining msts in personal property, including money,
from Plaintiff Killebrew and the members of the @&gia Subclass, in violation, in violation of
O.C.G.A. § 16-14-4(a).

355. In his leadership role at Volkswagen AG and itsssdilaries, Dr. Winterkorn used
Volkswagen'’s infrastructure to orchestrate, an@joprove, a marketing campaign designed to
misrepresent the emission levels of affected vekiahd defraud consumers, thereby conspiring
and/or endeavoring to acquire and/or maintain @stsrin personal property, including money,
from Plaintiff Killebrew and the members of the Ggia Subclass, in violation of § O.C.G.A. 8
16-14-4(c).

356. In his leadership role at Volkswagen AG and itsssdilaries, Mr. Hackenberg used
Volkswagen’s infrastructure to orchestrate, an@joprove, a marketing campaign designed to
misrepresent the emission levels of affected vehieind defraud consumers, thereby directly
and/or indirectly acquiring and/or maintaining m@&sts in the Clean Diesel RICO Enterprise in
violation of O.C.G.A. § 16-14-4(a).

357. In his leadership role at Volkswagen AG and itsssdilaries, Mr. Hackenberg used
Volkswagen’s infrastructure to orchestrate, an@joprove, a marketing campaign designed to

misrepresent the emission levels of affected vekiahd defraud consumers, thereby conducting
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or participating in, directly or indirectly, the €in Diesel RICO Enterprise in violation of
O.C.G.A. § 16-14-4(Db).

358. In his leadership role at Volkswagen AG and itssstilaries, Mr. Hackenberg used
Volkswagen'’s infrastructure to orchestrate, an@joprove, a marketing campaign designed to
misrepresent the emission levels of affected vehkiahd defraud consumers, thereby conspiring
and/or endeavoring to acquire and/or maintain @stesrin the Clean Diesel RICO Enterprise and/or
conspiring and/or endeavoring to conduct or pauéta, directly or indirectly, in the Clean Diesel
RICO Enterprise in violation of O.C.G.A. 8§ 16-14c(

359. In his leadership role at Volkswagen AG and itssstilaries, Mr. Hackenberg used
Volkswagen'’s infrastructure to orchestrate, an@joprove, a marketing campaign designed to
misrepresent the emission levels of affected vehieind defraud consumers, thereby directly
and/or indirectly acquiring and/or maintaining msts in personal property, including money,
from Plaintiff Killebrew and the members of the @&gia Subclass, in violation, in violation of
0O.C.G.A. § 16-14-4(a).

360. In his leadership role at Volkswagen AG and itsssdilaries, Mr. Hackenberg used
Volkswagen’s infrastructure to orchestrate, an@joprove, a marketing campaign designed to
misrepresent the emission levels of affected vekiahd defraud consumers, thereby conspiring
and/or endeavoring to acquire and/or maintain @stsrin personal property, including money,
from Plaintiff Killebrew and the members of the Ggia Subclass, in violation of 8§ O.C.G.A. §
16-14-4(c).

361. In his leadership role at Volkswagen AG and itsssdiaries, Mr. Hatz used
Volkswagen’s infrastructure to orchestrate, an@joprove, a marketing campaign designed to

misrepresent the emission levels of affected vehieind defraud consumers, thereby directly
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and/or indirectly acquiring and/or maintaining m&sts in the Clean Diesel RICO Enterprise in
violation of O.C.G.A. § 16-14-4(a).

362. In his leadership role at Volkswagen AG and itsssdiaries, Mr. Hatz used
Volkswagen'’s infrastructure to orchestrate, an@joprove, a marketing campaign designed to
misrepresent the emission levels of affected vekiahd defraud consumers, thereby conducting
or participating in, directly or indirectly, the €in Diesel RICO Enterprise in violation of
O.C.G.A. § 16-14-4(Db).

363. In his leadership role at Volkswagen AG and itsssdilaries, Mr. Hatz used
Volkswagen’s infrastructure to orchestrate, an@joprove, a marketing campaign designed to
misrepresent the emission levels of affected vekiahd defraud consumers, thereby conspiring
and/or endeavoring to acquire and/or maintain @stesrin the Clean Diesel RICO Enterprise and/or
conspiring and/or endeavoring to conduct or pauéta, directly or indirectly, in the Clean Diesel
RICO Enterprise in violation of O.C.G.A. 8§ 16-14c(

364. In his leadership role at Volkswagen AG and itsssdilaries, Mr. Hatz used
Volkswagen’s infrastructure to orchestrate, an@joprove, a marketing campaign designed to
misrepresent the emission levels of affected vehieind defraud consumers, thereby directly
and/or indirectly acquiring and/or maintaining msts in personal property, including money,
from Plaintiff Killebrew and the members of the @&gia Subclass, in violation, in violation of
0O.C.G.A. § 16-14-4(a).

365. In his leadership role at Volkswagen AG and itsssdilaries, Mr. Hatz used
Volkswagen’s infrastructure to orchestrate, an@joprove, a marketing campaign designed to
misrepresent the emission levels of affected vekiahd defraud consumers, thereby conspiring

and/or endeavoring to acquire and/or maintain @stsrin personal property, including money,
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from Plaintiff Killebrew and the members of the Ggia Subclass, in violation of § O.C.G.A. 8
16-14-4(c).

366. In their leadership roles at Volkswagen AG andsibsidiaries, the Individual
Members used Volkswagen'’s infrastructure to orchéstand/or approve, a marketing campaign
designed to misrepresent the emission levels ettt vehicles and defraud consumers, thereby
directly and/or indirectly acquiring and/or maimtizig interests in personal property, including
money, in violation of O.C.G.A. 8§ 16-14-4(a).

367. As a result of the Individual Members’ misuse oflkéwagen resources and
infrastructure, they achieved considerable persandlfinancial success.

Allegations Against the Volkswagen Corporate Membes

368. The Volkswagen Corporate Members developed, coeducind approved a
marketing campaign designed to misrepresent thestoni levels of affected vehicles and to
defraud consumers based upon the racketeeringtgctescribed below.

369. The Volkswagen Corporate Members developed, coeducind approved a
marketing campaign designed to misrepresent thestoni levels of affected vehicles and to
defraud consumers based upon the racketeeringtgctescribed below.

370. The Volkswagen Corporate Members developed, coeducind approved a
marketing campaign designed to misrepresent thestoni levels of affected vehicles and to
defraud consumers, thereby engaging in racketeaatigty under O.C.G.A. 816-14-3(9)(A).

371. Volkswagen AG developed, conducted, and approvedagketing campaign
designed to misrepresent the emission levels a@ctdtl vehicles and to defraud consumers,

thereby engaging in racketeering activity under.G.8. 816-14-3(9)(A).
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372. Audi AG developed, conducted, and approved a madketampaign designed to
misrepresent the emission levels of affected vehkiahd to defraud consumers, thereby engaging
in racketeering activity under O.C.G.A. 816-14-309)

373. Defendant Volkswagen of American, Inc. developahduicted, and approved a
marketing campaign designed to misrepresent thestoni levels of affected vehicles and to
defraud consumers, thereby engaging in racketeaatigty under O.C.G.A. 816-14-3(9)(A).

374. The Volkswagen Corporate Members developed, coeducind approved a
marketing campaign designed to misrepresent thestoni levels of affected vehicles and to
defraud consumers based upon the racketeeringtacescribed below, thereby directly and/or
indirectly acquiring and/or maintaining interesighe Clean Diesel RICO Enterprise in violation
of O.C.G.A. § 16-14-4(a).

375. The Volkswagen Corporate Members developed, coeducind approved a
marketing campaign designed to misrepresent thestoni levels of affected vehicles and to
defraud consumers based upon the racketeeringtpaascribed below, thereby conducting or
participating in, directly or indirectly, the Cle@esel RICO Enterprise in violation of O.C.G.A.
8§ 16-14-4(b).

376. The Volkswagen Corporate Members developed, coeducind approved a
marketing campaign designed to misrepresent thestoni levels of affected vehicles and to
defraud consumers based upon the racketeeringtpatiescribed below, thereby conspiring
and/or endeavoring to acquire and/or maintain @stsrin the Clean Diesel RICO Enterprise and/or
conspiring and/or endeavoring to conduct or pauéts, directly or indirectly, in the Clean Diesel

RICO Enterprise in violation of O.C.G.A. 8§ 16-14c)(
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377. The Volkswagen Corporate Members developed, coeducind approved a
marketing campaign designed to misrepresent thestoni levels of affected vehicles and to
defraud consumers based upon the racketeeringtacescribed below, thereby directly and/or
indirectly acquiring and/or maintaining interesks personal property, including money, from
Plaintiff Killebrew and the members of the Geor8igbclass, in violation, in violation of O.C.G.A.

§ 16-14-4(a).

378. The Volkswagen Corporate Members developed, coeducind approved a
marketing campaign designed to misrepresent thestoni levels of affected vehicles and to
defraud consumers based upon the racketeeringtpatiescribed below, thereby conspiring
and/or endeavoring to acquire and/or maintain @stsrin personal property, including money,
from Plaintiff Killebrew and the members of the Ggia Subclass, in violation of 8§ O.C.G.A. 8
16-14-4(c).

379. Volkswagen AG developed, conducted, and approvedagketing campaign
designed to misrepresent the emission levels ettt vehicles and to defraud consumers based
upon the racketeering activity described belowrghg directly and/or indirectly acquiring and/or
maintaining interests in the Clean Diesel RICO Hprise in violation of O.C.G.A. § 16-14-4(a).

380. Volkswagen AG developed, conducted, and approvedagketing campaign
designed to misrepresent the emission levels ettt vehicles and to defraud consumers based
upon the racketeering activity described belowrghg conducting or participating in, directly or
indirectly, the Clean Diesel RICO Enterprise inlaion of O.C.G.A. § 16-14-4(b).

381. Volkswagen AG developed, conducted, and approvedagketing campaign
designed to misrepresent the emission levels ettt vehicles and to defraud consumers based

upon the racketeering activity described belowrghg conspiring and/or endeavoring to acquire
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and/or maintain interests in the Clean Diesel RIE®terprise and/or conspiring and/or
endeavoring to conduct or participate, directlynalirectly, in the Clean Diesel RICO Enterprise
in violation of O.C.G.A. § 16-14-4(c).

382. Volkswagen AG developed, conducted, and approvedagketing campaign
designed to misrepresent the emission levels ettt vehicles and to defraud consumers based
upon the racketeering activity described belowrghg directly and/or indirectly acquiring and/or
maintaining interests in personal property, inahgdmoney, from Plaintiff Killebrew and the
members of the Georgia Subclass, in violation jatation of O.C.G.A. § 16-14-4(a).

383. Volkswagen AG developed, conducted, and approvedagketing campaign
designed to misrepresent the emission levels ettt vehicles and to defraud consumers based
upon the racketeering activity described belowrghg conspiring and/or endeavoring to acquire
and/or maintain interests in personal propertyiugiog money, from Plaintiff Killebrew and the
members of the Georgia Subclass, in violation &£.&.G.A. § 16-14-4(c).

384. Audi AG developed, conducted, and approved a miadketampaign designed to
misrepresent the emission levels of affected vehiaind to defraud consumers based upon the
racketeering activity described below, thereby dalye and/or indirectly acquiring and/or
maintaining interests in the Clean Diesel RICO Hprise in violation of O.C.G.A. § 16-14-4(a).

385. Audi AG developed, conducted, and approved a miadketampaign designed to
misrepresent the emission levels of affected vehiaind to defraud consumers based upon the
racketeering activity described below, thereby cmtithg or participating in, directly or indirectly,
the Clean Diesel RICO Enterprise in violation oCd5.A. § 16-14-4(b).

386. Audi AG developed, conducted, and approved a miadketampaign designed to

misrepresent the emission levels of affected vehiaind to defraud consumers based upon the
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racketeering activity described below, thereby piomsy and/or endeavoring to acquire and/or
maintain interests in the Clean Diesel RICO Enisgpand/or conspiring and/or endeavoring to
conduct or participate, directly or indirectly, tile Clean Diesel RICO Enterprise in violation of
O.C.G.A. § 16-14-4(c).

387. Audi AG developed, conducted, and approved a miadketampaign designed to
misrepresent the emission levels of affected vehiaind to defraud consumers based upon the
racketeering activity described below, thereby dalye and/or indirectly acquiring and/or
maintaining interests in personal property, inahgdmoney, from Plaintiff Killebrew and the
members of the Georgia Subclass, in violation jatation of O.C.G.A. § 16-14-4(a).

388. Audi AG developed, conducted, and approved a miadketampaign designed to
misrepresent the emission levels of affected vehiaind to defraud consumers based upon the
racketeering activity described below, thereby pomsy and/or endeavoring to acquire and/or
maintain interests in personal property, includmgney, from Plaintiff Killebrew and the
members of the Georgia Subclass, in violation &£.8.G.A. § 16-14-4(c).

389. Defendant Volkswagen of America, Inc. developedyduwted, and approved a
marketing campaign designed to misrepresent thestoni levels of affected vehicles and to
defraud consumers based upon the racketeeringtacescribed below, thereby directly and/or
indirectly acquiring and/or maintaining interesighe Clean Diesel RICO Enterprise in violation
of O.C.G.A. § 16-14-4(a).

390. Defendant Volkswagen of America, Inc. developedyduwted, and approved a
marketing campaign designed to misrepresent thestoni levels of affected vehicles and to

defraud consumers based upon the racketeeringtpaascribed below, thereby conducting or

92



Case 1:15-cv-03604-MHC Document 1 Filed 10/09/15 Page 93 of 117

participating in, directly or indirectly, the Cle@nesel RICO Enterprise in violation of O.C.G.A.
§ 16-14-4(b).

391. Defendant Volkswagen of America, Inc. developeamhducted, and approved a
marketing campaign designed to misrepresent thestoni levels of affected vehicles and to
defraud consumers based upon the racketeeringtpatiescribed below, thereby conspiring
and/or endeavoring to acquire and/or maintain @stesrin the Clean Diesel RICO Enterprise and/or
conspiring and/or endeavoring to conduct or pauéta, directly or indirectly, in the Clean Diesel
RICO Enterprise in violation of O.C.G.A. 8§ 16-14c(

392. Defendant Volkswagen of America, Inc. developedyduwted, and approved a
marketing campaign designed to misrepresent thestoni levels of affected vehicles and to
defraud consumers based upon the racketeeringtacescribed below, thereby directly and/or
indirectly acquiring and/or maintaining interesks personal property, including money, from
Plaintiff Killebrew and the members of the Geor8igbclass, in violation, in violation of O.C.G.A.
§ 16-14-4(a).

393. Defendant Volkswagen of America, Inc. developeamhducted, and approved a
marketing campaign designed to misrepresent thestoni levels of affected vehicles and to
defraud consumers based upon the racketeeringtpatiescribed below, thereby conspiring
and/or endeavoring to acquire and/or maintain @stsrin personal property, including money,
from Plaintiff Killebrew and the members of the Ggia Subclass, in violation of 8§ O.C.G.A. 8
16-14-4(c).

394. The Volkswagen Corporate Members collaborated aldded with each other

with and the Individual Members to conceal and segp material facts concerning the quality
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and character of the affected vehicles and to efedieral and state vehicle emissions standards
by installing software designed to conceal its glds’ emissions of the pollutants.

395. The Volkswagen Corporate Members collaborated aldded with each other
with and the Individual Members to conceal and segp material facts concerning the quality
and character of the affected vehicles and to efedieral and state vehicle emissions standards
by installing software designed to conceal its es emissions of the pollutants, thereby
engaging in racketeering activity under O.C.G.A684-3(9)(A).

396. The Volkswagen Corporate Members collaborated aldded with each other
with and the Individual Members to conceal and segp material facts concerning the quality
and character of the affected vehicles and to efedieral and state vehicle emissions standards
by installing software designed to conceal its elds’ emissions of the pollutants, thereby directly
and/or indirectly acquiring and/or maintaining im&sts in the Clean Diesel RICO Enterprise in
violation of O.C.G.A. § 16-14-4(a).

397. The Volkswagen Corporate Members collaborated aldded with each other
with and the Individual Members to conceal and segp material facts concerning the quality
and character of the affected vehicles and to efedieral and state vehicle emissions standards
by installing software designed to conceal its elds’ emissions of the pollutants, thereby directly
and/or indirectly acquiring and/or maintaining m@sts in personal property, including money, in
violation of O.C.G.A. § 16-14-4(a).

398. Volkswagen AG collaborated and colluded with Defamd Volkswagen of
America, Inc. and Audi AG, and with and the Dr. \téirkorn, Mr. Hackenberg and Mr. Hatz, to
conceal and suppress material facts concerningubkty and character of the affected vehicles

and to evade federal and state vehicle emissi@rglatds by installing software designed to
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conceal its vehicles’ emissions of the pollutatitsyeby directly and/or indirectly acquiring and/or
maintaining interests in the Clean Diesel RICO Hprise in violation of O.C.G.A. § 16-14-4(a).

399. Volkswagen AG collaborated and colluded with Defamd Volkswagen of
America, Inc. and Audi AG, and with Dr. Winterkomy. Hackenberg and Mr. Hatz, to conceal
and suppress material facts concerning the quatity character of the affected vehicles and to
evade federal and state vehicle emissions stantgrofstalling software designed to conceal its
vehicles’ emissions of the pollutants, thereby dise and/or indirectly acquiring and/or
maintaining interests in personal property, inahgdmoney, in violation of O.C.G.A. § 16-14-
4(a).

400. Audi AG collaborated and colluded with Defendantksasvagen of America, Inc.
and Volkswagen AG, and with and the Dr. Winterkdvin, Hackenberg and Mr. Hatz, to conceal
and suppress material facts concerning the quatity character of the affected vehicles and to
evade federal and state vehicle emissions stantgrofstalling software designed to conceal its
vehicles’ emissions of the pollutants, thereby daise and/or indirectly acquiring and/or
maintaining interests in the Clean Diesel RICO Hprise in violation of O.C.G.A. § 16-14-4(a).

401. Audi AG collaborated and colluded with Defendantksasvagen of America, Inc.
and Volkswagen AG, and with and the Dr. Winterkdvin, Hackenberg and Mr. Hatz, to conceal
and suppress material facts concerning the quatity character of the affected vehicles and to
evade federal and state vehicle emissions stantgrofstalling software designed to conceal its
vehicles’ emissions of the pollutants, thereby daise and/or indirectly acquiring and/or
maintaining interests in personal property, inahgdmoney, in violation of O.C.G.A. § 16-14-

4(a).
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402. Defendant Volkswagen of America, Inc. collaboratadd colluded with
Volkswagen AG and Audi AG, and with Dr. WinterkoMt. Hackenberg and Mr. Hatz, to conceal
and suppress material facts concerning the quatity character of the affected vehicles and to
evade federal and state vehicle emissions stantgrofstalling software designed to conceal its
vehicles’ emissions of the pollutants, thereby daige and/or indirectly acquiring and/or
maintaining interests in the Clean Diesel RICO Hprise in violation of O.C.G.A. § 16-14-4(a).

403. Defendant Volkswagen of America, Inc. collaboratadd colluded with
Volkswagen AG and Audi AG, and with Dr. Winterkomdlr. Hackenberg and Mr. Hatz, to
conceal and suppress material facts concerningubkty and character of the affected vehicles
and to evade federal and state vehicle emissi@rgatds by installing software designed to
conceal its vehicles’ emissions of the pollutatitsyeby directly and/or indirectly acquiring and/or
maintaining interests in personal property, inahgdmoney, in violation of O.C.G.A. § 16-14-
4(a).

Allegations Against Robert Bosch GmbH (“Bosch™)

404. On information and belief, Bosch developed the magaind emissions control
systems and software that provided the basis dé#feat devices, and sold them to Volkswagen.

405. On information and belief, Bosch was aware thatuge of “test” or “dynometer”
operation modes programmed into engine managenwdtwase as defeat devices to evade
emissions requirements is illegal in the Unitedt&abut nevertheless sold the systems and
software to Volkswagen AG.

406. In 2007, when Volkswagen was developing the TDlimegjthat are the subject of

the present suit using Bosch engine managememtaeftBosch issued a letter to the Volkswagen
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AG warning them that the use of “test” or “dynomét@modes included in the software during
normal operation of a vehicle was illegal.

407. Bosch was reckless in not being aware of Dr. Wkater's promise ambitions to
the Board to overtake Toyota’'s sales in the Amerinaarket and to become the largest auto
manufacturer in the world, through the sale of lemission diesel passenger vehicles.

408. Bosch was reckless in not being aware that thgallase of its software as a defeat
device would help to achieve Dr. Winterkorn’s premi

409. Bosch was or should have been further aware thes$ 4 Volkswagen vehicles
that had Defeat Devices installed were increasirapainprecedented rate.

410. Based upon the above-alleged pieces of informd@imsch, as one of the largest
and most successful component manufacturers inwdhiel, knew or should have known, or was
recklessly in not knowing, that engine managemsstess and software were being used as part
of defeat devices illegally used in Volkswagen e&ds sold in the United States and around the
world.

411. Based upon the above-alleged pieces of informatBosch directly and/or
indirectly acquired and/or maintained an intereghe Clean Diesel RICO Enterprise in violation
of O.C.G.A. § 16-14-4(a).

412. Based upon the above-alleged pieces of informaBosch directly or indirectly,
the Clean Diesel RICO Enterprise in violation oCd5.A. § 16-14-4(b).

413. Based upon the above-alleged pieces of informaBmsch directly or indirectly
and/or endeavored to acquire and/or maintain isteiia the Clean Diesel RICO Enterprise and/or
conspiring and/or endeavoring to conduct or pauéts, directly or indirectly, in the Clean Diesel

RICO Enterprise in violation of O.C.G.A. 8§ 16-14c(

97



Case 1:15-cv-03604-MHC Document 1 Filed 10/09/15 Page 98 of 117

414. Based upon the above-alleged pieces of informatBosch directly and/or
indirectly acquired and/or maintained interestspegrsonal property, including money, from
Plaintiff Killebrew and the members of the Geor§iabclass, in violation of 8§ O.C.G.A. § 16-14-
4(c).

Enterprise Allegations

415. Defendant Volkswagen is a “person” within the megrof the Georgia RICO Act,
0O.C.G.A. 816-14-Ft seq.

416. Volkswagen AG is a “person” within the meaning betGeorgia RICO Act,
0O.C.G.A. 816-14-Ft seq.

417. Audi AG is a “person” within the meaning of the Ggia RICO Act, O.C.G.A.
§16-14-1et seq.

418. Dr. Winterkorn is a “person” within the meaning thfe Georgia RICO Act,
0O.C.G.A. 816-14-Ft seq.

419. Mr. Hatz is a “person” within the meaning of thedgga RICO Act, O.C.G.A.
§16-14-1et seq.

420. Mr. Hackenberg is a “person” within the meaningtbé Georgia RICO Act,
0O.C.G.A. 816-14-Ft seq.

421. Bosch is a “person” within the meaning of the GeiRICO Act, O.C.G.A. §16-
14-1et seq.

422. Defendant Volkswagen is an “enterprise” within theaning of the Georgia RICO
Act, 0.C.G.A. §16-14-3(6)

423. Volkswagen AG is an “enterprise” within the meanofghe Georgia RICO Act,

0.C.G.A. §16-14-3(6)
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424. Audi AG is an “enterprise” within the meaning oé&tdeorgia RICO Act, O.C.G.A.
§16-14-3(6)

425. Bosch is an “enterprise” within the meaning of Gheorgia RICO Act, O.C.G.A.
§16-14-3(6)

426. The Clean Diesel RICO Enterprise is an “enterprag’defined under O.C.G.A
816-14-3(6) and consists of persons, corporatiodsogher legal entities associated together for
licit and illicit activities, including employinghie multiple, deceptive, abusive, illegal, and/or
fraudulent acts described herein.

427. Defendant Volkswagen is associated with Volkswag@nwithin the meaning of
the Georgia RICO Act, O.C.G.A. 816-14-4(b).

428. Defendant Volkswagen is associated with Audi AGhwitthe meaning of the
Georgia RICO Act, O.C.G.A. 816-14-4(b)

429. Defendant Volkswagen is associated with Bosch withe meaning of the Georgia
RICO Act, O.C.G.A. §16-14-4(b)

430. Defendant Volkswagen is associated with the ClBasel RICO Enterprise
within the meaning of the Georgia RICO Act, O.C.G§A6-14-4(b)

431. Volkswagen AG is associated with Defendant Volkssvawithin the meaning of
the Georgia RICO Act, O.C.G.A. 816-14-4(b)

432. Volkswagen AG is associated with Audi AG within theeaning of the Georgia
RICO Act, O.C.G.A. §16-14-4(b)

433. Volkswagen AG is associated with Bosch within theaming of the Georgia RICO

Act, O.C.G.A. §16-14-4(b)
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434. Volkswagen AG is associated with the Clean Died€lGREnterprise within the
meaning of the Georgia RICO Act, O.C.G.A. 816-18)4(

435. Audi AG is associated with Defendant Volkswagenhwitthe meaning of the
Georgia RICO Act, O.C.G.A. 816-14-4(b)

436. Audi AG is associated with Volkswagen AG within theeaning of the Georgia
RICO Act, O.C.G.A. §16-14-4(b)

437. Audi AG is associated with Bosch within the meannfighe Georgia RICO Act,
O.C.G.A. 816-14-4(b)

438. Audi AG is associated with the Clean Diesel RICQeprise within the meaning
of the Georgia RICO Act, O.C.G.A. 816-14-4(b)

439. Atalltimes relevant Dr. Winterkorn was employadds associated with Defendant
Volkswagen within the meaning of the Georgia RICQ,£.C.G.A. 816-14-4(b)

440. At all times relevant Dr. Winterkorn was employeg br associated with
Volkswagen AG within the meaning of the Georgia RI&ct, O.C.G.A. 816-14-4(b)

441. At all times relevant Dr. Winterkorn was employgddr associated with Audi AG
within the meaning of the Georgia RICO Act, O.C.G§A6-14-4(b)

442. At all times relevant Dr. Winterkorn was employedds associated with the Clean
Diesel RICO Enterprise within the meaning of theofgeéa RICO Act, O.C.G.A. 816-14-4(b)

443. At all times relevant Mr. Hatz was employed by ssa@ciated with Defendant
Volkswagen within the meaning of the Georgia RICQ,£.C.G.A. 816-14-4(b)

444, At all times relevant Mr. Hatz was employed by esa@ciated with Volkswagen

AG within the meaning of the Georgia RICO Act, G5CA. 816-14-4(b)
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445. At all times relevant Mr. Hatz was employed by ssa@ciated with Audi AG within
the meaning of the Georgia RICO Act, O.C.G.A. §1641(b)

446. Atall times relevant Mr. Hatz was employed by ss@ciated with the Clean Diesel
RICO Enterprise within the meaning of the Georgi@® Act, O.C.G.A. 816-14-4(b)

447. At all times relevant Mr. Hackenberg was employed dy associated with
Defendant Volkswagen within the meaning of the @eoRICO Act, O.C.G.A. 816-14-4(b)

448. At all times relevant Mr. Hackenberg was employed dy associated with
Volkswagen AG within the meaning of the Georgia RI&ct, O.C.G.A. 816-14-4(b)

449. At all times relevant Mr. Hackenberg was employgdob associated with Audi
AG within the meaning of the Georgia RICO Act, G5CA. 816-14-4(b)

450. At all times relevant Mr. Hackenberg employed byassociated with the Clean
Diesel RICO Enterprise within the meaning of theofgeéa RICO Act, O.C.G.A. 816-14-4(b)

451. Bosch is associated with the Clean Diesel RICO fpnte within the meaning of
the Georgia RICO Act, O.C.G.A. 816-14-4(b)-1et seq.

452. The Clean Diesel RICO Enterprise was formed inbmua 2007 and continues to
the present day.

453. On information and belief, the Individual Membergldahe Volkswagen Corporate
Members, violated O.C.G.A.8 16-14-4(a) by partitipgin or conducting the affairs of the Clean
Diesel RICO Enterprise and/or engaging in a patémnepeatedly defrauding consumers.

454. In addition, Bosch violated O.C.G.A.§ 16-14-4(a)dayticipating in or conducting
the affairs of the Clean Diesel RICO Enterpriseotigh a pattern that it knew or should have

known defrauded consumers.
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455. The Enterprise undertook a fraudulent scheme té\fekted Vehicles based upon
the false and misleading misrepresentations andssoms set forth herein.

456. In furtherance of the scheme, the Volkswagen CatpoMembers and/or
Individual Members engaged in thousands of actsnail fraud and wire fraud in repeated
violation, or attempted violation of 18 U.S.C. 8134ach of which constitute “racketeering
activity,” as that term is defined in O.C.G.A. 18-%(9)(A).

457. The Clean Diesel RICO Enterprise is an ongoingagdion with an ascertainable
structure and a framework for making and carrying decisions, that functions as a continuing
unit with established duties, and that is sepaaai@d distinct from the pattern of racketeering
activity in which Enterprise members have engaged are engaging. Each member of the
Enterprise performs a role in furtherance of theegte consistent with its structure. The Enterprise
was controlled by the Volkswagen Corporate Memtaard/or the Individual Members who
developed the defeat device scheme and develogedats and engines that would put it into
place. Upon direction from the Volkswagen Corporstembers and/or Individual Members,
Bosch knew was reckless in not knowing the illggabose for which the defeat devices software
it developed and supplied to the Volkswagen CorfgolMembers was being used, and the
Volkswagen Corporate Members distributed the vekichlongside a marketing campaign
designed to misrepresent the Affected Vehicles'ssian levels and defraud consumers.

458. The Enterprise also exists for the legitimate paepof developing, manufacturing,
and selling automobiles and operates within a fvaonk that includes the sale of other
automobiles not affected by fraud.

459. Alternatively, the Enterprise was formed solely floe purpose of carrying out the

pattern of racketeering acts described herein.
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460. The Enterprise was and is used by the Individuahlidlers and/or the Volkswagen
Corporate Members to effectuate a pattern of raeketg activity. All members of the Clean
Diesel RICO Enterprise played a part in a frauduseheme to sell affected vehicles through the
use of false or misleading statements relatedagtwer, fuel efficiency, and emissions levels of
the Affected Vehicles.

461. The members of the Enterprise shared a common gerfm develop and sell
vehicles, of which certain models included a fummitng defeat device.

462. On information and belief, the Volkswagen Corporstembers and Individual
Members of the Enterprise also shared a commonoparpvhich amounted to fraud: to
misrepresent the emission levels, fuel efficiepeyformance, and power of affected Volkswagen
vehicles and/or to conceal information regardirgubke of defeat devices in the Affected Vehicles
to evade state and federal emission regulationsclBknew or was reckless in not knowing that
this was occurring and that Bosch software wasgoesed to achieve it.

463. Each member of the Enterprise benefits from the mom purpose. For the
Volkswagen Corporate Members, the purpose was aaldtie additional costs associated with
developing and installing low-emissions diesel tedbgy that would also be attractive to
consumers, and to sell and lease more vehiclesrnsueners based upon false representations of
the Affected Vehicles’ performance and emissiongle Succinctly put, the common purpose
was to profit from the myth of the “holy grail” dfigh performance, efficient, low emissions
vehicles. For the Individual Members, the purpo$aehe scheme was to further their own
professional and pecuniary interests through misfigee Corporate Members’ resources. For
Bosch, the purpose was to increase the sales opmuents to Volkswagen and thus realize

monetary profit from the scheme.
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464. The Clean Diesel RICO Enterprise is separate astindi from the pattern of
racketeering activity. The Enterprise was an ongoirganization or group and existed to advance
the interests of the individual entities that cois@its membership, as noted above.

465. Volkswagen AG and its subsidiaries, Volkswagen @réunerica, Inc. and Audi
AG; Bosch; Martin Winterkorn, Ulrich Hackenberg,daWolfgang Hatz are entities separate and
distinct from one another and from the Enterprideof the Enterprise members are independent
legal entities with the authority to act indeperttienf the Enterprise and the other Enterprise
members.

466. The Individual Members, the Volkswagen Corporateniers, and Bosch, and
their respective officers and employees, togetkmowingly or recklessly, developed the defeat
devices and the Affected Vehicles and/or the oparaechnology in the Affected Vehicles.

467. The Individual Members, the Volkswagen Corporateiers, and their respective
officers and employees developed the false, misigaahd/or deceptive advertisements described
above.

Pattern of Racketeering Activity

468. As set forth above, the Volkswagen Corporate Mesisard the Individual
Members conducted and participated in the affdith@ Clean Diesel RICO Enterprise.

469. In furtherance of the scheme, the Volkswagen CateoMembers engaged in
thousands, or more, acts of mail fraud and wiredrseach of which constitute “racketeering
activity,” as the term is defined in O.C.G.A. 16-3®)(A).

470. Specifically, the pattern consisted of numerous esqkated violations of the
federal mail and wire fraud statutes—namely 18 0.88 1341 and 1343—that prohibit the use

of any interstate or foreign mail or wire faciliiyr the purpose of executing a scheme to defraud.

104



Case 1:15-cv-03604-MHC Document 1 Filed 10/09/15 Page 105 of 117

471. This pattern of activities likewise violates O.CAG816-10-20, which prohibits the
knowing and willful falsification or concealment afaterial facts as well the making of false,
fictitious, or fraudulent statement, representatiaitings.

472. In December, 2014, in response to concerns raigéigebCalifornia Air Resources
Board and the EPA, Volkswagen was permitted tceissaall letters for certain 2-liter diesel 2010-
2014 models. The letters, sent to owners and Issdexertain Affected Vehicles needed to return
their cars in order to install a software updatat tvould fix an issue with a malfunctioning
indicator light.

473. In or about April, 2015, Volkswagen sent letterotaners and lessees of Affected
Vehicles as part Emissions Service Action 2306 ciwhivere sent through the United States Mail,
instructing them to take their cars to a dealesroter to install a software update that would alter
their vehicles’ tailpipe emissions so as to “op#eni. . . operating efficiency.” In reality, the
software update was intended only to continue tdevstate emissions tests and the letter was
intended to (and did) perpetrate fraud againstuwmess and government regulators.

474. Specifically, it indicated that “if the [light] ilminates for any reason, your vehicle
will not pass an . . . emission inspectidf.”In reality, the update was intended only to evstate
emission tests and the letter was intended to peatpdraud against consumers and government
regulators.

475. As detailed above, Volkswagen has continuously axl,recently as
September 17, 2015, in television, internet andtpadvertisements, falsely represented that its

Affected Vehicles were “clean diesel” vehicles, ahiemitted less greenhouse gas than other

54 Mike Blake, “Exclusive: VW recall letters in Apnvarned of an emissions glitchReuters BusinegSept. 23,
2015).
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models, when in fact they emitted 10 to 40 timesamgyeenhouse gases than legally permitted by
state and federal regulations.

476. In addition to the foregoing, each download or vied one of the
advertisements described above constituted a depzfanse.

477. Continually, and as recently as September 17, 20i&lkswagen
transmitted fraudulent reports to the EPA indiggtihat their Affected Vehicles met emissions
targets as required by lawwhen in fact they emit 10 to 40 times more greeskogases than
permitted by state and federal regulation.

478. The Volkswagen Corporate Members and/or Individvgmbers, with the
assistance and collaboration of the other persesscated in fact with the Enterprise, devised
and employed a fraudulent scheme to suppress amweakthe true emissions levels of the affected
vehicles and by use of the mails, telephone arainet transmitted, or caused to be transmitted,
by means of wire communication traveling in intatstor foreign commerce, writing(s) and/or
signal(s), including but not limited to Volkswagamd Audi’'s websites, Service Bulletins to
dealers, vehicle owners’ manuals, press releadesrtssements, communications with federal and
state regulators, and communications with other be¥mof the enterprise, for the purpose of
executing that scheme or artifice to defraud. Plaitern of conduct is exemplified below.

479. To the extent that any of the Volkswagen Corpolégnbers did not participate
directly in these acts of mail fraud, they knowinghd willfully caused, aided, abetted, advised,
encouraged, hired, counseled, commanded, indugedoured another to commit these violations

of 18 U.S.C. § 1341 and in violation of O.C.G.AL&2-20.

5 SeeWashington Post, “Volkswagen Said to Manage Fakest Results From Germany,” by Alex Webb and
David Welch, September 25, 2015, availabletat://washpost.bloomberg.com/Story?docld=1376-
NV7XKY6S972S01-070HVM2I0AEQU5AULG6PH70J0Hlast accessed October 8, 2015).
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480. Volkswagen Corporate Members, and their officegends, and employees, as well
as the Individual Members could reasonably foréseaises of the United States Postal Service
and interstate couriers in connection with the a&en of Clean Diesel RICO Enterprise All of
these acts constitute “intangible contacts” with 8tate of Georgia designed to further all of the
violations alleged in this Complaint. In this regjathe Volkswagen Corporate Members, to
include Defendant Volkswagen, have purposely deeddbrtious and fraudulent conduct toward
the State of Georgia and to Plaintiff Killebrew ahd members of the Georgia Subclass..

481. Each of these “mailings” constitutes a separatket@ering act in furtherance of
the fraudulent schemes which constitute a pattefraoketeering activity” under Georgia RICO
as specified in O.C.G.A. 88 16-14-3(4)(A) and (&)(

482. Each of these acts of racketeering activity wabka@iged, requested, commanded,
performed, or recklessly tolerated by the Volkswa@orporate Members and the Individual
Members and was done in furtherance of the exatutithe Clean Diesel Rico Enterprise.

483. Upon information and belief each of these acts adketeering was activity
recklessly tolerated and/or accepted, and/or Miyifand recklessly ignored, by Bosch in
furtherance of the execution of the Clean DiesebHinterprise.

484. The multiple acts of racketeering activity by timembers of the Clean Diesel
RICO Enterprise were interrelated, were and aré @aa common and continuous pattern of
racketeering activity to include fraudulent actsl achemes, which were and are acts perpetrated
for the same or similar purposes, and were andara series of disconnected, isolated or sporadic
acts. These acts were and are part of the regualdroutine way the Volkswagen Corporate
Members, the Individual Members, and Bosch conduatel conduct their business. The multiple

racketeering acts by the Volkswagen Corporate Mesyiiee Individual Members, and Bosch and
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employees constitute a “pattern of racketeerintyigt as defined in O.C.G.A. § 16-14-3(4)(A)
and (5).

Injuries and Damage Sustained by the Plaintiff andhe Georgia Subclass

485. As a direct result of the foregoing violations ofGJG.A. 816-14-4(a),
Plaintiff Killebrew and the members of the Geor§igbclass have been directly and proximately
injured in their business and/or property by reasiaihe Clean Diesel RICO Enterprise’s conduct
in at least the following ways:

(1) Plaintiff and Class members who purchased or leA$kedted Vehicles were

fraudulently induced into making those transactiand/or paying more than
they otherwise would have had the true emissiodgparformance information
of the Affected Vehicles been revealed; and

(2) The value of the vehicles Plaintiff and Class membmirchased has been

reduced, and if they can resell their vehicledl atee resale value has decreased
dramatically.

486. But for the predicate acts described above—inclydime numerous false and
misleading statements (and marketing and advegtentaining omissions) sent via the U.S. mail
and interstate wires—Plaintiff and Class Membersildaot have paid as high a price for the
Affected Vehicles as they did, or would not havecpased the Affected Vehicles at all.

487. By reason of the foregoing, Defendant Volkswageag anlawfully, knowingly,
and willfully conducted and participated directhlyindirectly in the foregoing Clean Diesel RICO
Enterprise through a pattern of racketeering agtidiviolation or attempted violation of O.C.G.A.
§ 16-14-4(a) and in doing so directly and proxirhataused injuries and damages to Plaintiff
Killebrew and to the members of the Georgia Sulsclas

488. These violations of O.C.G.A. 88 16-14-4(a), 16-14y4and 16-14-4(c) by

Defendant Volkswagen have directly and proximatedyised Plaintiff Killebrew’s and the

Georgia Subclass members’ injuries and damagest &sréh above.
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489. Plaintiff Killebrew and Georgia Subclass memberg antitled to compensatory
damages, treble damages, punitive damages, atterfieeg, costs of investigation and litigation
and interest, if applicable, pursuant to O.C.G.A.6814-6(c), as well as all such other relief the
Court and jury deem proper, including but not lexdito, any remedies specified in O.C.G.A § 16-
14-6(1)-(5).

COUNT VII
BREACH OF CONTRACT UNDER GEORGIA LAW
(Brought on Behalf of the Georgia Subclass)

490. Plaintiff re-alleges and incorporates by referealt@aragraphs as though fully set
forth herein.

491. Plaintiff Killebrew brings this claim individualhand on behalf of the proposed
Georgia Subclass.

492. Volkswagen's misrepresentations and omissions edlegerein, including its
failure to disclose the existence of the Clean &lieagine system’s defect and/or defective design
as alleged herein, caused Plaintiff Killebrew ahe dther Georgia Subclass members to make
their purchases or leases of their Affected Vekicle

493. Absent those misrepresentations and omissiong)tPidillebrew and the other
Georgia Subclass members would not have purchaskedsed these Affected Vehicles, would
not have purchased or leased these Affected Vehatléhe prices they paid, and/or would have
purchased or leased less expensive alternativeleshihat did not contain the Clean Diesel engine
system and which were not marketed as including auystem. Accordingly, Plaintiff Killebrew
and the other Georgia Subclass members overpattidorAffected Vehicles and did not receive

the benefit of their bargain.
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494. Each and every sale or lease of an Affected Velglan authorized Volkswagen
dealer constitutes a contract between Volkswageh tha purchaser or lessee. Volkswagen
breached these contracts by selling or leasingn#ffaKillebrew and the other Georgia Subclass
members defective Affected Vehicles and by misrggméng or failing to disclose the existence
of the Clean Diesel engine system’s defect and#teative design, including information known
to Volkswagen rendering each Affected Vehicle né¥AEcompliant, and thus less valuable, than
vehicles not equipped with a Clean Diesel engirstesy.

495. As a direct and proximate result of Volkswagen'sdwh of contract, Plaintiff
Killebrew and the other Georgia Subclass have be@maged in an amount to be proven at trial,
which shall include, but is not limited to, all cpensatory damages, incidental and consequential
damages, and other damages allowed by law.

COUNT VIl
VIOLATION OF THE GEORGIA DECEPTIVE TRADE PRACTICES ACT
(O.C.G.A. 8§ 10-1-37ET SEQ).
(Brought on Behalf of the Georgia Subclass)

496. Plaintiff re-alleges and incorporates by referealteabove paragraphs as though
fully set forth herein.

497. Plaintiff Killebrew brings this claim individuallyand on behalf of the Georgia
Subclass.

498. The Georgia Deceptive Trade Practice Act (“Geoi@RTA") provides that a
person “engages in a deceptive trade practice whetme course of his business, vocation, or
occupation” where a person’s actions “...[c]auseslilifood of confusion or of misunderstanding
as to the source, sponsorship, approval, or acatiin of goods or services;” where a person

“[rlepresents that goods or services have spongiprapproval, characteristics, ingredients, uses,

benefits, or quantities that they do not have at thperson has a sponsorship, approval, status,
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affiliation, or connection that he does not hawetiere a person “[rlepresents that goods or
services are of a particular standard, qualitygmade or that goods are of a particular style or
model, if they are of another;” or where a pers@ajdvertises goods or services with intent not to
sell them as advertised.” O.C.G.A. 810-7-372(a).

499. Volkswagen participated in misleading, falsedeceptive acts that violated the
Georgia DPTA. By fraudulently installing the “defedevice” to make it appear that the Clean
Diesel engine systems complied with EPA regulatidwkswagen engaged in deceptive business
practices prohibited by the Georgia DPTA.

500. Volkswagen actions as set forth above occurredarconduct its trade or business.

501. In the course of its business, Volkswagen installed “defeat device” and
concealed that its Clean Diesel systems failed Efgfilations as described herein and otherwise
engaged in activities with a tendency or capaditgldéceive.

502. Volkswagen also engaged in unlawful trade practimgsemploying deception,
deceptive acts or practices, fraud, misrepresemistior concealment, suppression or omission of
any material fact with intent that others rely ugauch concealment, suppression or omission, in
connection with the sale of Affected Vehicles desgine fact that Volkswagen has known of its
use of the “defeat device” and the true naturéfClean Diesel engine system for at least six
years, but concealed all of that information urgdently.

503. Volkswagen was also aware that they valued pro@it®r environmental
cleanliness, efficiency, and lawfulness, and thatas manufacturing, selling and distributing
vehicles throughout the United States that did cuohply with EPA regulations. Volkswagen

concealed this information as well.
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504. By failing to disclose and by actively concealiing t‘defeat device” and the true
cleanliness and performance of the Clean Diesehergystem, by marketing its vehicles as safe,
reliable, environmentally clean, efficient, and lmfh quality, and by presenting itself as a
reputable manufacturer that valued safety, enviemtal cleanliness and efficiency, and stood
behind its vehicles after they were sold, Volkswagagaged in unfair and deceptive business
practices in violation of the Georgia DPTA.

505. In the course of Volkswagen’s business operatidansillfully failed to disclose
and actively concealed the use of the “defeat @éwand true cleanliness and efficiency of the
Clean Diesel engine system and serious defectsisiied above. Volkswagen compounded the
deception by repeatedly asserting that the Affestedicles were safe, reliable, environmentally
clean, efficient, and of high quality, and by clamgnto be a reputable manufacturer that valued
safety, environmental cleanliness and efficieney] stood behind its vehicles once they are on
the road.

506. Volkswagen’s unfair or deceptive acts or practisese likely to and did in fact
deceive reasonable consumers, including PlaintiffeBrew, about the true cleanliness and
efficiency of the Clean Diesel engine system, thality of the Volkswagen brand, the devaluing
of environmental cleanliness and integrity at Velkegen, and the true value of the Affected
Vehicles.

507. Volkswagen intentionally and knowingly misrepresehmaterial facts regarding
the Affected Vehicles with intent to mislead Pldiriillebrew and the Georgia Subclass.

508. Volkswagen knew or should have known that its cahdiolated the Georgia

DPTA.
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509. As alleged above, Volkswagen made material stategnabout the safety,
cleanliness, efficiency and reliability of the Afted Vehicles and the Volkswagen and Audi
brands that were either false or misleading.

510. Volkswagen owed Plaintiff Killebrew and the Geor§abclass a duty to disclose
the true safety, cleanliness, efficiency and rdiigiof the Affected Vehicles and the devaluing of
environmental cleanliness and integrity at Volksaragoecause they:

Q) Possessed exclusive knowledge that it valued profier environmental

cleanliness, efficiency, and lawfulness, and thatvas manufacturing,
selling and distributing vehicles throughout theitga States that did not

comply with EPA regulations;

(2) Intentionally concealed the foregoing from Plaintfillebrew and the
Georgia Subclass; and/or

3) Made incomplete representations about the saftggnliness, efficiency
and reliability of the Affected Vehicles generaliyd the use of the “defeat
device” and true nature of the Clean Diesel engystem in particular,
while purposefully withholding material facts frof Plaintiff Killebrew
and the Georgia Subclass that contradicted th@sesentations.

511. Because Volkswagen fraudulently concealed the ‘aetkevice” and the true
cleanliness and performance of the Clean Dieseahengystem, resulting in a raft of negative
publicity once the use of the “defeat device” andge tcharacteristics of the Clean Diesel engine
system finally began to be disclosed, the valub®fAffected Vehicles has greatly diminished. In
light of the stigma attached to those vehiclesh®y Yolkswagen Defendants’ conduct, they are
now worth significantly less than they otherwiseuaobe.

512. Volkswagen'’s fraudulent use of the “defeat deviaed its concealment of the true
characteristics of the Clean Diesel engine systamrewnaterial to P Plaintiff Killebrew and the

Georgia Subclass. A vehicle made by a reputableufaaturer of environmentally friendly

vehicles is worth more than an otherwise companadtecle made by a disreputable and dishonest
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manufacturer of polluting vehicles that conceals #imount its cars pollutes rather than make
environmentally friendly vehicles.

513. Plaintiff Killebrew and the Georgia Subclass swgtkascertainable loss caused by
the Volkswagen Defendants misrepresentations’ hen toncealment of and failure to disclose
material information. Class members who purchased\ffected Vehicles either would have paid
less for their vehicles or would not have purchaseléased them at all.

514. Volkswagen had an ongoing duty to all Volkswaged Andi customers to refrain
from unfair and deceptive acts or practices unter@eorgia DPTA. All owners of Affected
Vehicles suffered ascertainable loss in the forithefdiminished value of their vehicles as a result
of Volkswagen’s deceptive and unfair acts and prastmade in the course of Volkswagen’s
business.

515. Pursuantto O.C.G.A. 810-1-374, Plaintiff Killebrewd the Georgia Subclass seek
injunctive relief against Volkswagen’s deceptivade practices, costs, attorneys’ fees, and any
other just and proper relief available under therGe DPTA.

COUNT IX
VIOLATION OF THE GEORGIA FAIR BUSINESS PRACTICE ACT
(O.C.G.A. §10-1-390 ET SEQ).
(Brought on Behalf of the Georgia Subclass)

516. Plaintiff re-alleges and incorporates by referealt@aragraphs as though fully set
forth herein.

517. Plaintiff Killebrew will bring this claim individually and on behalf ¢ie proposed
Georgia Subclass.

518. Plaintiff intends to assert a claim under the Geokpir Business Practice Act

which makes it unlawful to engage in any unfaideceptive practices in the conduct of any trade
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or commerce in part or wholly in the state.” O.GAG8 10-1-391(a). Plaintiff Killebrew will make
a demand individually and on behalf of the propdSedrgia Subclass in satisfaction of O.C.G.A.
10-1-399 and may amend this Complaint to assarhslander the Georgia Fair Business Practice
Act once the required 30 days have elapsed. Thegpaph is included for purposes of notice only
and is not intended to actually assert a claim utiteGeorgia Fair Business Practice Act.
REQUEST FOR RELIEF

WHEREFORE, Plaintiff, individually and on behalfrmembers of the Nationwide Class
and the Georgia Subclass, respectfully requeststhisaCourt enter judgment in her favor and
against Volkswagen, as follows:

A. an order certifying the proposed Nationwide Clagsjgnating Plaintiff Killebrew
as the named representatives of the NationwidesClasd designating the
undersigned as Class Counsel;

B. an order certifying the proposed Georgia Subckasignating Plaintiff Killebrew
as the named representative of the Georgia Subctass designating the
undersigned as Class Counsel;

C. a declaration that Volkswagen is financially respble for notifying all Class
Members about the true nature of the Affected Mekic

D. an order enjoining Volkswagen to desist from furttheceptive distribution, sales,
and lease practices with respect to the Affecteadles, and directing Volkswagen
to permanently, expeditiously, and completely refiee Affected Vehicles;

E. an order compelling Volkswagen to buy back the étiée Vehicles on fair and

equitable terms;

115



Case 1:15-cv-03604-MHC Document 1 Filed 10/09/15 Page 116 of 117

F. an award to Plaintiff and Class Members of comp@emngaexemplary, punitive,
and statutory penalties and damages, includingastein an amount to be proven
at trial;

G. an award to Plaintiff and Class Members for thamrebf the purchase prices of the
Affected Vehicles, with interest from the time iagvpaid, for the reimbursement
of the reasonable expenses occasioned by thd@atlgmages and for reasonable
attorney fees;

H. a declaration that Volkswagen must disgorge, fertzanefit of Plaintiff Killebrew
and Class Members, all or part of the ill-gottenfps received from the sale or
lease of the Affected Vehicles, and make full tasbn to Plaintiffs and Class
Members;
an award of treble damages to Plaintiff Killebrewdathe Nationwide Class
pursuant to 18 U.S.C. 88 1964(a) and 1964(c);

J. an award of punitive damages, injunctive and/oitagle relief, and her costs and
reasonable attorneys’ fees to the Plaintiff Killmbrpursuant to 18 U.S.C. §
1964(c).

K. an award of compensatory damages to Plaintiff Kikev and the Georgia Subclass
members pursuant to O.C.G.A. § 16-14-6(c);

L. an award of treble damages to Plaintiff Killebremd &eorgia Subclass members
pursuant to O.C.G.A. § 16-14-6(c);

M. an award of punitive damages to Plaintiff Killebreand the Georgia Subclass

members pursuant to O.C.G.A. § 16-14-6(c);
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N. Attorneys’ fees, costs of investigation and litigatcosts pursuant to O.C.G.A. 8
16-14-6(c);
0. All other proper relief specified in O.C.G.A 8§ 18-6(1)-(5).
P. an award of attorneys’ fees and costs, as othealieeed by law;
Q. an award of pre-judgment and post-judgment inteessprovided by law;
leave to amend this Complaint to conform to thelence produced at trial; and
S. such other relief as may be appropriate underiticarastances.
DEMAND FOR JURY TRIAL
Plaintiffs hereby demand a jury trial for all ¢tes so triable.
DATED: October 9, 2015
By: /s/ Kevin R. Dean, Esq.
Kevin R. Dean, Esq.
Georgia Bar N0214855
Joseph F. Rice, Esq.
(pro hac vice motion to be filed)

Jodi Westbrook Flowers, Esq.
(pro hac vice motion to be filed)

MOTLEY RICE, LLC

28 Bridgeside Boulevard
Mount Pleasant, SC 29464
(843) 216-9000
jrice@motleyrice.com
kdean@motleyrice.com
iflowers@motleyrice.com
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