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TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE THAT on August 24, 2016 at 9:00 a.m. before the Honorable
Phyllis J. Hamilton, United States District Court Judge for the Northern District of California, 1301
Clay St., Oakland, CA 94612, Plaintiffs, by and through their undersigned counsel of record, will
move, pursuant to Fed. R. Civ. P. 23(e), for the Court to: (i) grant preliminary approval of the
proposed Stipulation and Agreement of Settlement and Release (“Settlement Agreement”),* (ii)
provisionally certify the Settlement Class for the purposes of preliminary approval, designate
Plaintiffs as the Class Representatives, and appoint Bursor & Fisher, P.A. and Whatley Kallas LLP
as counsel for the Settlement Class, (iii) establish procedures for giving notice to members of the
Settlement Class, (iv) approve forms of notice to Settlement Class Members, (v) mandate
procedures and deadlines for exclusion requests and objections, and (vi) set a date, time, and place
for a final approval hearing.

This motion is made on the grounds that preliminary approval of the proposed class action
settlement is proper, given that each requirement of Rule 23(e) has been met.

This motion is based on the attached Memorandum of Points and Authorities, the
accompanying Declarations of L. Timothy Fisher and Alan M. Mansfield and exhibits thereto,
including the Settlement Agreement, the pleadings and papers on file herein, and any other written
and oral arguments that may be presented to the Court.

CIVIL RULE 7-4(a)(3) STATEMENT OF ISSUE TO BE DECIDED

Whether the Court should preliminarily approve the proposed class action settlement

pursuant to Fed. R. Civ. P. 23(e).

Dated: July 25, 2016 Respectfully submitted,

WHATLEY KALLAS LLP

By: /s/ Alan M. Mansfield
Alan M. Mansfield (SBN 125998)

1 All capitalized terms herein that are not otherwise defined have the definitions set forth in the
Settlement Agreement, filed concurrently herewith. See Fisher Decl. Ex. 1.
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MEMORANDUM OF POINTS AND AUTHORITIES

l. INTRODUCTION

Plaintiffs Andrew Ostrowski, Mark Roushion, Kiloe Young, Jason Doerrer, Pedro Santiago,
Kyle Ellis, Andy Torrales, Dylan Jordan, Joseph Vorraso, David Dropski, Austin Verlinden,
Stephen Denz, Joel Bernabel, Jan Paolo Jimenez, Timothy Farley, Alexander Montgomery, Ryan
Brenek, Jorrell Dye, Chester Bailey, Gukjin Chung, Garret Giordano, Francis Palagano, and
Patrick E. Parker (collectively, “Plaintiffs”), by and through Interim Class Counsel Bursor &
Fisher, P.A. and Whatley Kallas, LLP (collectively, “Co-Lead Interim Class Counsel” or “Class
Counsel”), respectfully submit this memorandum in support of Plaintiffs’ Motion for Preliminary
Approval of Class Action Settlement.

The instant case is a consolidated set of 15 consumer class action lawsuits filed nationwide
beginning in February 2015, which were either filed in or transferred to the U.S. District Court for
the Northern District of California, as well as an additional lawsuit pending in San Diego County
Superior Court. All of these related actions arise out of allegedly false and misleading
representations on the packaging and advertising of computer graphics cards incorporating the
NVIDIA GeForce GTX 970 graphics processing units (hereinafter, the “GTX 970" devices). The
named plaintiffs are consumers who purchased GTX 970 devices. The Defendants are the
manufacturers of the GTX 970 devices: NVIDIA Corporation (“NVIDIA”), Gigabyte Global
Business Corporation d/b/a Giga-Byte Technology Co. Ltd., G.B.T. Inc. (together with Gigabyte
Global Business Corporation, “Gigabyte”), ASUS Computer International (“ASUS”), and EVGA
Corporation (“EVGA?”) (collectively, “Defendants”). Specifically, Plaintiffs allege that the GTX
970 devices were sold based on misleading representations that the devices: (1) operate with a full
4 gigabytes (“GB”) of video access memory (“VRAM?”) instead of the actual 3.5 GB of VRAM
and a “less performant” and decoupled 0.5 GB spillover segment that operates as slow as one-
seventh the speed of the 3.5 GB pool once the device is required to access more than 3.5 GB of
memory, (2) have 64 render output processors (“ROPs”), as opposed to 56 ROPs, and (3) have an

L2 cache capacity of 2,048 kilobytes (“KB”), as opposed to 1,792 KB, and omitted material facts

PLAINTIFFS” MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 1
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to the contrary. See Second Amended Consolidated Class Action Complaint (“SACC”) 1 4.

Defendants have denied these allegations and asserted numerous defenses.

The Settlement Agreement and its exhibits are attached to the Declaration of L. Timothy

Fisher, filed herewith. As more specifically set forth in the Settlement Agreement, and as

described in more detail below, the parties to this action have reached a settlement that provides a

real and substantial benefit to the Settlement Class. Without any admission of liability, Defendants

have agreed to make a cash payment of $30 per GTX 970 unit to Settlement Class Members who

submit valid claims, with no cap. This is an excellent result for Plaintiffs and Settlement Class

Members, given that it constitutes an approximate 70% recovery on their claims compared to their

expected recovery if they were to succeed at trial. See infra Argument § IV.A.

As in any class action, the Settlement is subject initially to preliminary approval and then to

final approval by the Court after notice to the class and a hearing. Plaintiffs now request this Court

to enter an order in the form of the Proposed Preliminary Approval Order, which is attached to the

Settlement Agreement as Exhibit 5. That Order will:

1)
)

©)

(4)

()
(6)

grant preliminary approval of the Settlement;

conditionally certify the Settlement Class on a nationwide basis, designate Plaintiffs
as Class Representatives, and appoint Whatley Kallas LLP and Bursor & Fisher,
P.A. as Settlement Class Counsel;

appoint Kurtzman Carson Consultants LLC (“KCC”) as the Administrator and
establish procedures for giving notice to members of the Settlement Class;

approve forms of notice to Settlement Class Members;

mandate procedures and deadlines for exclusion requests class and objections; and

set a date, time and place for a final approval hearing.

Class certification for purposes of settlement is appropriate under Federal Rules of Civil

Procedure 23(a) and (b)(3). The proposed Settlement Class is so numerous that the joinder of all

Settlement Class Members is impracticable; there are questions of law or fact common to the

proposed Settlement Class; the proposed Class Representatives’ claims are typical of those of the

Settlement Class; and the proposed Class Representatives will fairly and adequately protect the

PLAINTIFFS” MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 2
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interests of the proposed Settlement Class. In addition, common issues of law and fact
predominate over any questions affecting only individual members and a class action as proposed
here is superior to other available methods for the fair and efficient adjudication of the controversy.
Issues of manageability of a nationwide class are of little consequence as the parties now seek
certification only of a Settlement Class.

The Settlement is fair and reasonable and falls within the range of possible approval. It is
the product of extended arms-length negotiations between experienced attorneys familiar with the
legal and factual issues of this case and all Settlement Class Members are treated fairly under the
terms of the Settlement. Plaintiffs, by and through their counsel, have conducted an extensive
investigation into the facts and law relating to this matter as set forth below and in the
accompanying Fisher Declaration. Plaintiffs and their counsel hereby acknowledge that in the
course of their investigation they received, examined, and analyzed information, documents, and
materials that they deem necessary and appropriate to enable them to enter into the Settlement
Agreement on a fully informed basis. It is an outstanding result for parties and Settlement Class
Members. The Court should enter the proposed order granting preliminary approval.

1. PROCEDURAL BACKGROUND

On or after February 19, 2015, the following putative class action lawsuits (collectively, the

“Related Actions”) were filed in or transferred to the United States District Court for the Northern

District of California, San Francisco Division (the “Court”) or in the San Diego County Superior

Court:

(1) Ostrowski v. NVIDIA Corp., Case No. 15-cv-00760-CRB

(2) Santiago v. NVIDIA Corp., et al., Case No. 15-cv-00789-CRB

(3) Roushion v. NVIDIA Corp., et al., Case No. 15-cv-01102-CRB

(4) Youngv. NVIDIA Corp., et al., Case No. 15-cv-01204-CRB

(5) Denzv.NVIDIA Corp., et al., Case No. 15-cv-01243-CRB

(6) Doerrerv. G.B.T., INC,, et al., Case No. 15-cv-01304-CRB

(7) Bernabel, et al. v. NVIDIA Corp., et al., Case No. 15-cv-01296-CRB

(8) Farley, etal.v. NVIDIA Corp., et al., Case No. 15-cv-01800-CRB
PLAINTIFFS” MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 3
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(9)

(10)
(11)
(12)
(13)
(14)

(15)

Dye v. NVIDIA Corp., Case No. 15-cv-03428-CRB

Bailey v. NVIDIA Corp., Case No. 15-cv-04861-CRB

Chung v. NVIDIA Corp., Case No. 15-cv-04308-CRB

Giordano v. NVIDIA Corp., Case No. 15-c-04410-CRB

Palagano v. NVIDIA Corp., Case No. 15-cv-03948-CRB

Parker v. NVIDIA Corp., Case No. 15-cv-04306-CRB

Don Le v. NVIDIA Corp., Case No. 37-2015-00006732-CU-BT-CTL (*“the

State Court Action”).

By Orders dated March 27, 2015 (Dkt. No. 34), April 23, 2014 (Dkt. No. 57), and

November 10, 2015 (Dkt. No. 100), the Court consolidated all such Related Actions under the

caption In re NVIDIA GTX 970 Graphics Chip Litigation, Case No. 15-cv-00760 (collectively, the

“Action”), and on May 14, 2014 (Dkt. No. 64) appointed Whatley Kallas LLP and Bursor &

Fisher, P.A. as Co-Lead Interim Class Counsel.

On July 15, 2015 Defendants filed a Motion to Dismiss the First Amended Complaint,

which was later withdrawn following Plaintiffs’ filing of a second amended complaint.

On November 24, 2015, after the Related Actions were reassigned to the Honorable Phyllis

J. Hamilton, Plaintiffs filed the SACC. The SACC alleges 22 claims for relief:

1)

(2)
@)
(4)
(5)

(6)

(7)

Violation of The Magnuson-Moss Warranty Act (“MMWA”), 15 U.S.C. §§
2301, et seq.;

Breach of Express Warranty;
Breach of Implied Warranty of Merchantability ;
Common Counts / Assumpsit / Unjust Enrichment;

Violation of California’s Consumers Legal Remedies Act (“CLRA”),
California Civil Code 881750, et seq.;

Violation of California’s Unfair Competition Law (“UCL”), California
Business & Professions Code 88 17200, et seq.;

Violation of California’s False Advertising Law (“FAL”), California
Business & Professions Code 8§ 17500, et seq.;

PLAINTIFFS” MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 4
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(8)
(9)

(10)

(11)
(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)
(22)

Negligent Misrepresentation;

Violation of the Michigan Consumer Protection Act (“MCPA), Mich. Comp.
Laws 88 445.901, et seq.;

Violation of the Florida Deceptive and Unfair Trade Practices Act
(“FDUTPA”), Fla. Stat. §8 501.201, et seq.;

Violation of New York Gen. Bus. Law § 349;
Violation of New York Gen. Bus. Law § 350;

Violation of the Illinois Consumer Fraud and Deceptive Practices Act, 815
Ill. Comp. Stat. 88 505/1, et seq.;

Violation of the Missouri Merchandising Practices Act, Mo. Rev. Stat. 8§
407.010, et seq.;

Violation of the Oklahoma Consumer Protection Act, Okla. Stat. tit. 15 8§
751, et seq.;

Violations of the Connecticut Unfair Trade Practices Act, Conn. Gen. Stat.
§§ 42-110, et seq.;

Violations of the North Carolina Unfair and Deceptive Trade Practices Act,
N.C. Gen. Stat. 8 75-1.1;

Violation of the Maryland Unfair and Deceptive Trade Practices Act, Md.
Code Ann. § 13-303;

Violation of the Colorado Unfair and Deceptive Trade Practices Act, C.R.S.
§ 6-1-105;

Violation of the Pennsylvania Unfair Trade Practices and Consumer
Protection Law, 73 Pa. Stat. 88 201-1, et seq.;

Violation of the Georgia Fair Business Practices Act; and

Violation of the Consumer Protection Laws of the VVarious States.

On January 22, 2016, Defendants filed a Motion to Dismiss portions of the SACC, which

Plaintiffs opposed on April 20, 2016. That motion has been taken off calendar pending
consideration of this Settlement. See 6/14/16 Order Vacating Schedule for Defendants” Motion to
Dismiss (Dkt No. 125).

Plaintiffs, through their counsel, have conducted extensive research, discovery, and
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investigation during the prosecution of the Action, including, without limitation: (i) inspection and
analysis of Defendants’ sales data, advertising materials, technical specifications, and benchmarks
and other performance data; (ii) research into additional benchmarking and testing of the GTX 970
by various trade publications; (iii) review of Defendants’ public filings, press releases, and other
public statements; (iv) interviews with NVIDIA employees and third-party witnesses and
presentations by Class Counsel to NVIDIA employees and representatives analyzing the technical
performance and testing data provided by NVIDIA; (v) consultation with and retention of experts
and litigation consultants; and (vi) service of subpoenas duces tecum to third-party retailers who
sold the GTX 970, and subsequent review of resulting documents from Best Buy, Rakuten, B&H
Photo, Amazon, MacMall, and Newegg.

Counsel for Plaintiffs and counsel for Defendants have engaged in substantial arm’s-length
negotiations in an effort to resolve the Action over a period of roughly one year, including
conducting numerous telephone conferences, in-person meetings with NVIDIA employees and
representatives, and an in-person mediation before the Honorable Edward A. Infante on April 26,
2016, with subsequent follow-up negotiations, during which the terms of an agreement were
extensively debated and discussed.

Defendants have vigorously denied and continue to vigorously deny all of the claims and
contentions alleged in this Action. However, Defendants have considered the risks and potential
costs of continued litigation of this action, on the one hand, and the benefits of the proposed
settlement, on the other hand, and desire to settle the action upon the terms and conditions set forth

in the Settlement Agreement.

I11. THE STANDARD FOR PRELIMINARY APPROVAL OF CLASS ACTION
SETTLEMENTS

Approval of class action settlements involves a two-step process. First, the Court must
make a preliminary determination whether the proposed settlement appears to be fair and is “within
the range of possible approval.” In re Syncor ERISA Litig., 516 F.3d 1095, 1100 (9th Cir. 2008); In
re Tableware Antitrust Litig., 484 F. Supp. 2d 1078, 1079 (N.D. Cal. 2007); Alaniz v. California
Processors, Inc., 73 F.R.D. 269, 273 (N.D. Cal. 1976), cert. denied sub nom. Beaver v. Alaniz, 439
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U.S. 837 (1978). If so, notice can be sent to class members and the Court can schedule a final
approval hearing where a more in-depth review of the settlement terms will take place. See
Manual for Complex Litigation, 8 21.312 at 293-96 (4th ed. 2004) (hereinafter “Manual”).

The purpose of a preliminary approval hearing is to ascertain whether there is any reason to
notify the putative class members of the proposed settlement and to proceed with a fairness
hearing. See In re Tableware Antitrust Litig., 484 F. Supp. 2d at 1079. Notice of a settlement
should be disseminated where “the proposed settlement appears to be the product of serious,
informed, non-collusive negotiations, has no obvious deficiencies, does not improperly grant
preferential treatment to class representatives or segments of the class, and falls within the range of
possible approval.” Id. (quoting NEWBERG ON CLASS ACTIONS § 11.25 (1992)). Preliminary
approval does not require an answer to the ultimate question of whether the proposed settlement is
fair and adequate, for that determination occurs only after notice of the settlement has been given
to the members of the settlement class. See In re Tableware Antitrust Litig., 484 F. Supp. 2d at
1079 (finding that “[t]he question currently before the court is whether this settlement should be
preliminarily approved” for the purposes of notifying the putative class members of the proposed
settlement and proceeding with a fairness hearing, which requires the court to consider whether the
settlement appears to be fair and “falls within the range of possible approval”) (emphasis added).

Nevertheless, a review of the standards applied in determining whether a settlement should
be given final approval is helpful to the determination of preliminary approval. One such standard
is the strong judicial policy of encouraging compromises, particularly in class actions. See In re
Syncor, 516 F.3d at 1101 (citing Officers for Justice v. Civil Serv. Comm’n, 688 F.2d 615 (9th Cir.
1982, cert. denied, 459 U.S. 1217 (1983)).

While the district court has discretion regarding the approval of a proposed settlement, it
should give “proper deference to the private consensual decision of the parties.” Hanlon v.
Chrysler Corp., 150 F.3d 1011, 1027 (9th Cir. 1998). In fact, when a settlement is negotiated at
arm’s-length by experienced counsel, there is a presumption that it is fair and reasonable. See Inre

Pac. Enters. Sec. Litig., 47 F.3d 373, 378 (9th Cir. 1995). Ultimately, however, the Court’s role is
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to ensure that the settlement is fundamentally fair, reasonable and adequate. See In re Syncor, 516
F.3d at 1100.

In evaluating preliminarily the adequacy of a proposed settlement, particular attention
should be paid to the process of settlement negotiations. Here, as Class Counsel both attest, and
both sides and the mediator can confirm, the negotiations were conducted at arm’s length, were
non-collusive and were well informed, with an assessment of the strengths and weaknesses of the
claims on both sides, were conducted between counsel on both sides with decades of class action
experience, and utilized at the appropriate time the assistance of a well-respected mediator with
similar decades of experience. Under such circumstances, the settlement is entitled to a
presumption of reasonableness, and the court is entitled to rely upon the opinions and assessments
of counsel. Boyd v. Bechtel Corp., 485 F. Supp. 610, 622-23 (N.D. Cal. 1979).

Beyond the public policy favoring settlements, the principal consideration in evaluating the
fairness and adequacy of a proposed settlement is the likelihood of recovery balanced against the
benefits of settlement. “[B]asic to this process in every instance, of course, is the need to compare
the terms of the compromise with the likely rewards of litigation.” Protective Committee for
Independent Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424-25 (1968).
That said, “the court’s intrusion upon what is otherwise a private consensual agreement negotiated
between the parties to a lawsuit must be limited to the extent necessary to reach a reasoned
judgment that the agreement is not the product of fraud or overreaching by, or collusion between,
the negotiating parties, and that the settlement, taken as a whole, is fair, reasonable and adequate to
all concerned.” Officers for Justice, 688 F.2d at 625.

V. TERMS OF THE PROPOSED SETTLEMENT

The proposed Settlement Class consists of “all persons and entities resident in the United
States of America who purchased a GTX 970 GPU in the United States of America from the
Defendants, the AIC Partners or their authorized retailers prior to the Preliminary Hearing Date
other than for purposes of resale or distribution. Excluded from the Settlement Class are (1)
employees of Defendants or the AIC Partners, including their current or former directors, officers

and counsel; (2) any entity that has a controlling interest in Defendants or the AIC Partners; (3)
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Defendants’ and the AIC Partners’ affiliates and subsidiaries; and (4) the judge to whom this case
is assigned and any member of the judge’s immediate family.”? See Settlement Agreement § 1.25.
Each Settlement Class Member must submit a single proof of claim for each Unit he or she is
making a claim; however, if the Administrator possesses individually identifiable data that
demonstrates the person purchased a GTX 970, the claimant only needs to submit a simple
verification code and update their contact information (if applicable). See Settlement Agreement §
2.2 (“If a Settlement Class Member receives direct notice of the terms of the Settlement, they shall
only be required to submit on the Claim Form the unique verification code provided on the direct
notice sent to them by the Administrator, and any updates to their mailing address.”). The proof of
claim shall be signed under penalty of perjury.

A Monetary Relief For Class Members

If the proposed Settlement is approved by the Court, Defendants have agreed to contribute
towards a Reimbursement Fund for payments to Settlement Class Members who submit valid
claims. The Reimbursement Fund shall be established and maintained as a non-interest bearing
escrow account by the Administrator, who shall advise Defendants of the amount to contribute
based on the amount of complete Claim Forms submitted. Defendants shall deposit such amounts
with the Administrator within 14 days of notification. All funds held in the Reimbursement Fund
shall be deemed to be in the custody of the Court and shall remain subject to the jurisdiction of the
Court until such time as the funds are distributed pursuant to the terms of the Settlement
Agreement or further order of the Court. See Settlement Agreement 8 2.

Settlement Class Members who own a GTX 970 device purchased prior to the Preliminary

Hearing Date are entitled to submit a Claim Form for each Unit purchased during the Class Period.

% This class definition does not differ from the definition proposed in the SACC, with the exception
of some minor wording changes. Compare with SACC { 87 (“Plaintiffs seek to represent a class
defined as all persons in the United States (including its states, districts or territories) who
purchased a GTX 970 graphics card (the *Class’). Excluded from the Class are the following: (a)
All judicial officers in the United States and their families through the third degree of relationship;
(b) Defendants and any of their officers, directors, and employees, and any person or entity who
has already settled or otherwise compromised similar claims against a defendant and provided a
full release; (c) Plaintiffs’ counsel, anyone working at the direction of Plaintiffs’ counsel, and/or
any of their immediate family members; and (d) Anyone who has pending against a named
Defendant on the date of the Court’s final certification order any individual action wherein the
recovery sought is based in whole or in part on the type of claims asserted herein.”).
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Subject to verification and approval by the Administrator, Settlement Class Members shall be
entitled to a $30 cash payment for each Unit for which a timely Claim is submitted and approved
by the Administrator. If a Settlement Class Member purchased multiple Units, they can submit one
Claim Form listing multiple Units. See id.

To assess whether the amount offered is fair, the Court may compare the settlement amount
to the parties’ estimates of the maximum amount of damages recoverable in a successful litigation.
See In re Mego Fin. Corp. Sec. Litig., 213 F.3d 454, 459 (9th Cir. 2000). While settlement
amounts that are close to the plaintiffs’ estimate of damages provide strong support for granting
preliminary and final approval, settlements that constitute only a fraction of the potential recovery
do not preclude a court from finding that the settlement is nonetheless fair. Id. (finding that a
settlement constituting of one-sixth of the potential recovery was fair and adequate). Thus, district
courts have found that settlements for substantially less than the plaintiffs’ claimed damages may
be fair and reasonable, especially when taking into account the uncertainties involved with
litigation. See, e.g., Glass v. UBS Fin. Serv., Inc., 2007 WL 221862, at *17 (N.D. Cal. Jan. 26,
2007) (finding settlement of wage and hour class action for 25% to 35% of the claimed damages to
be reasonable).

Here, the Settlement constitutes an excellent recovery for Settlement Class Members, and is
within the reasonable range of probable recoveries. While there are various formulations of
recovery, focusing on the concept of comparing the value of what was advertised as compared to
the value of what was received, given that the GTX 970 carries “an average retail price of
approximately $350,” a cash payment of $30 for each Unit would constitute approximately 8.6% of
the purchase price. See SACC { 52. One of the primary misrepresentations at issue is that the
GTX 970 does not operate with a full 4 gigabytes of RAM, but rather with a 3.5 GB pool of RAM
and a decoupled and less performant 0.5 GB spillover segment that operates at one-seventh the
speed of the main pool. See id. § 4. Accordingly, Settlement Class Members allege they were
shortchanged on 0.5 GB of their 4 GB of RAM, or about 12.5%. Id. {5 (“However, because the
final [0.5 GB segment] runs at a materially slower rate than the first 3.5 GB, the GTX 970 devices

do not function as if they have a full 4 GB of memory, a material selling point and characteristic
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for these devices.”). Thus, as one measure of recovery, Settlement Class Members could expect to
receive $43.75 on average (which is 12.5% of $350) if they were successful at trial. In this way, a
recovery of $30 would represent approximately 70% of the anticipated value of these claims.®

Lastly, there are no issues concerning the fairness of the allocation of the Reimbursement
Fund among Settlement Class Members. With the possible exception of incentive awards for the
named Plaintiffs, which will be separately submitted consistent with Ninth Circuit authority and are
capped at $25,000 in total, each Settlement Class Member shall be treated equally. Every
Settlement Class Member who submits a timely claim form shall be entitled to a $30 cash payment
for each Unit purchased.

B. Release And Discharge Of Claims

There are no differences between the claims to be released and the claims set forth in
Plaintiffs’ operative complaint. Indeed, there is a complete overlap between the releases in the
Settlement Agreement and the claims asserted in the SACC. See id. at § 3.3 (“Upon the Effective
Date, Plaintiffs, including all members of the Settlement Class who have not validly opted out of
the Settlement Agreement ... shall, to the maximum extent permitted by law, have released and
forever discharged, and shall forever be enjoined from prosecution of, each and every Released
Claim against any of the Released Persons ....”); see also id. at § 1.21 (“*Released Claims’ means
and includes all claims that were or could have been asserted in the Litigation to the extent they
arise out of or relate to the marketing, advertising, promotion, sale, performance, capabilities or
specifications of the GTX 970, based on the claims asserted in the SAC relating to the GTX 970.”).

C. Payment Of Attorneys’ Fees And Expenses

Subject to Court approval, Defendants will pay Class Counsel Court-approved fees and
expenses up to a maximum of $1,300,000. As Judge Infante can independently attest to the Court

at the appropriate time, the amount of attorneys’ fees were negotiated separately and apart from the

% As an alternative measure and check on the ranae of potential damaaes set forth above, a survey
of sales price data shows the averaae price differential between the less-performant GTX 960 and
the GTX 970 at issue is approximately $100. While no one disputes that the GTX 970 performs at
hiaher output levels as compared to the GTX 960, Plaintiffs alleae it does not actually perform as
well as represented. Thus, while this would be the subiect of expert testimony on both sides, from
Plaintiffs’ perspective it is realistic to also consider a per unit damaaes estimate of approximately
$50, particularly when compared to the above performance analysis. Fisher Decl. at { 4.
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other terms of the Settlement Agreement, and only after the other settlement terms were agreed to
in principle. Further, attorneys’ fees shall be paid separate from and in addition to the other relief
afforded to the Settlement Class Members in the Settlement Agreement.

D. Compensation For The Class Representatives

In addition to the individual relief discussed above, Defendants have also agreed to pay
incentive awards to the Class Representatives, up to a maximum of $25,000 in total for all Class
Representatives.

E. Payment Of Notice And Administrative Fees

Defendants shall pay directly to the administrator handling the administration of the
Settlement the reasonable costs and expenses of providing notice to the Settlement Class in
accordance with the Settlement Agreement.

The parties propose that Kurtzman Carson Consultants, LLC (“KCC”) shall serve as the
Administrator. KCC has estimated that the cost of notice and settlement administration will be
approximately $379,000, which shall be paid by NVIDIA. See Fisher Decl., 1 6, Ex. 2 (KCC
proposal); see also Settlement Agreement 8 6.5 (“NVIDIA shall bear the cost of providing notice
to the Settlement Class.”). These costs are reasonable in light of the value of the settlement, given
that they do not diminish the money available to Settlement Class Members. Regardless of the
costs of notice, Settlement Class Members who submit a timely and valid claim shall receive a $30
payment under the Settlement Agreement.*

V. THE SETTLEMENT AGREEMENT IS FAIR, ADEQUATE, AND REASONABLE

Rule 23(e)(2) provides that “the court may approve [a proposed class action settlement]
only after a hearing and on finding that it is fair, reasonable, and adequate.” When making this
determination, the Ninth Circuit has instructed district courts to balance several factors: (1) the
strength of plaintiffs’ case; (2) the risk, expense, complexity, and likely duration of further

litigation; (3) the risk of maintaining class action status throughout the trial; (4) the amount offered

* NVIDIA is responsible for ensuring that notice is disseminated to public officials pursuant to the
Class Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. 8 1715(b). See Settlement Agreement §

6.7. If NVIDIA requests that KCC mails CAFA notice in its stead, these costs will be included as
part of the overall costs of KCC’s notice program.
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in settlement; (5) the extent of discovery completed and the stage of the proceedings; and (6) the
experience and views of counsel. Hanlon, 150 F.3d at 1026;° Churchill Village, L.L.C. v. Gen.
Elec., 361 F.3d 566, 575 (9th Cir. 2004). Here, the balance of these factors readily establishes that
the proposed Settlement should be preliminarily approved.

A. Strength Of Plaintiffs’ Case

In determining the likelihood of a plaintiff’s success on the merits of a class action, “the
district court’s determination is nothing more than an amalgam of delicate balancing, gross
approximations and rough justice.” Officers for Justice, 688 F.2d at 625 (internal quotations
omitted). The court may “presume that through negotiation, the Parties, counsel, and mediator
arrived at a reasonable range of settlement by considering Plaintiff’s likelihood of recovery.”
Garner v. State Farm. Mut. Auto. Ins. Co., 2010 WL 1687832, at *9 (N.D. Cal. Apr. 22, 2010)
(citing Rodriguez v. West Publ’g Corp., 563 F.3d 948, 965 (9th Cir. 2009)).

Here, as set forth in the Fisher Declaration, Class Counsel engaged in an arms-length
negotiations with Defendants’ counsel, and were thoroughly familiar with the applicable facts,
legal theories, and defenses on both sides. For example, Defendants have moved to dismiss the
SACC on the basis that Plaintiffs purportedly fail to state a claim on their claims for breaches of
warranty and violation of each respective state’s consumer protection laws. Although Plaintiffs
and Class Counsel had confidence in their claims, a favorable outcome was not assured. They also
recognize that they will face risks at class certification, summary judgment, and trial. Defendants
would no doubt present a vigorous defense at trial, and there is no assurance that the class would
prevail — or even if they did, that they would not be able to obtain an award of damages
significantly more than achieved here absent such risks. Thus, in the eyes of Class Counsel, the
proposed Settlement provides the Settlement Class with an outstanding opportunity to obtain
significant relief at this stage in the litigation. The Settlement Agreement also abrogates the risks

that might prevent them from obtaining relief.

> In Hanlon, the Ninth Circuit also instructed district courts to consider “the reaction of the class
members to the proposed settlement.” Hanlon, 150 F.3d at 1026. This consideration is more
germane to final approval, and will be addressed at the appropriate time.
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B. Risk Of Continuing Litigation

As referenced above, proceeding in this litigation in the absence of settlement poses various
risks such as failing to certify a class, having summary judgment granted against Plaintiffs, or
losing at trial. Such considerations have been found to weigh heavily in favor of settlement. See
Rodriguez, 563 F.3d at 966; Curtis-Bauer v. Morgan Stanley & Co., Inc., 2008 WL 4667090, at *4
(N.D. Cal. Oct. 22, 2008) (“Settlement avoids the complexity, delay, risk and expense of
continuing with the litigation and will produce a prompt, certain, and substantial recovery for the
Plaintiff class.”). Even assuming that Plaintiffs were to survive summary judgment, they would
face the risk of establishing liability at trial in light of conflicting expert testimony between their
own expert witnesses and Defendants’ expert witnesses. In this “battle of experts,” it is virtually
impossible to predict with any certainty which testimony would be credited, and ultimately, which
expert version would be accepted by the jury. The experience of Class Counsel has taught them
that these considerations can make the ultimate outcome of a trial highly uncertain.

Moreover, even if Plaintiffs prevailed at trial, in light of the possible damage theories that
could be presented by both sides, there is a substantial likelihood based on the above analysis
Settlement Class Members may not be awarded significantly more than is offered to them under
this Settlement on an individual basis. For example, in In re Apple Computer Sec. Litig., 1991 U.S.
Dist. LEXIS 15608 (N.D. Cal. Sept. 6, 1991), the jury rendered a verdict for plaintiffs after an
extended trial. Based on the jury’s findings, recoverable damages would have exceeded $100
million. However, weeks later, Judge Ware overturned the verdict, entering judgment
notwithstanding the verdict for the individual defendants, and ordered a new trial with respect to
the corporate defendant. By settling, Plaintiffs and the Settlement Class avoid these risks, as well
as the delays and risks of the appellate process.

C. Risk Of Maintaining Class Action Status

In addition to the risks of continuing the litigation, Plaintiffs would also face risks in
certifying a class and maintaining that class status through trial. Even assuming that the Court
were to grant a motion for class certification, the class could still be decertified at any time. See In

re Netflix Privacy Litig., 2013 WL 1120801, at *6 (N.D. Cal. Mar. 18, 2013) (“The notion that a
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district court could decertify a class at any time is one that weighs in favor of settlement.”) (internal
citations omitted). From their prior experience, Class Counsel anticipates that Defendants would
likely appeal the Court’s decision pursuant to Rule 23(f), and/or move for decertification at a later
date. Here, the Settlement Agreement eliminates these risks by ensuring that Settlement Class
Members a recovery that is “certain and immediate, eliminating the risk that class members would
be left without any recovery ... at all.” Fulford v. Logitech, Inc., 2010 U.S. Dist. LEXIS 29042, at
*8 (N.D. Cal. Mar. 5, 2010).

D. The Extent Of Discovery And Status Of Proceedings

Under this factor, courts evaluate whether class counsel had sufficient information to make
an informed decision about the merits of the case. See In re Mego Fin. Corp. Sec. Litig., 213 F.3d
at 459. Plaintiffs, through their counsel, have conducted extensive research, discovery, and
investigation during the prosecution of the Action, including, without limitation: (i) inspection and
analysis of Defendants’ sales data, advertising materials, technical specifications, and benchmarks
and other performance data; (ii) research into additional benchmarking and testing of the GTX 970
by various trade publications; (iii) review of Defendants’ public filings, press releases, and other
public statements; (iv) interviews with NVIDIA employees and third-party witnesses and
presentations by Class Counsel to NVIDIA employees and representatives analyzing the technical
performance and testing data provided by NVIDIA; (v) consultation with and retention of experts
and litigation consultants; and (vi) service of subpoenas duces tecum to third-party retailers who
sold the GTX 970, and subsequent review of resulting documents from Best Buy, Rakuten, B&H
Photo, Amazon, MacMall, and Newegg. Fisher Decl. at § 2. The parties also held numerous
telephonic settlement conferences, direct meetings with NVIDIA representatives, and a face to face
mediation session before the Honorable Edward A. Infante on April 26, 2016, with subsequent
follow on negotiations after that mediation during which the terms of an agreement were
extensively debated and negotiated. The Settlement Agreement is thus the result of fully-informed

negotiations.
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E. Experience And Views Of Counsel

“The recommendations of plaintiffs’ counsel should be given a presumption of
reasonableness.” In re Omnivision Techns., Inc., 559 F. Supp. 2d 1036, 1043 (N.D. Cal. 2008).
Deference to Class Counsel’s evaluation of the Settlement is appropriate because “[p]arties
represented by competent counsel are better positioned than courts to produce a settlement that
fairly reflects each party’s expected outcome in litigation.” Rodriguez, 563 F.3d at 967 (citing In
re Pac. Enters. Sec. Litig., 47 F.3d at 378.

Here, the Settlement was negotiated by counsel with extensive experience in consumer
class action litigation. See Fisher Decl. Ex. 3 (firm resume of Bursor & Fisher, P.A.); Mansfield
Decl. Ex. 1 (firm resume of Whatley Kallas LLP). Based on their collective experience, Class
Counsel concluded that the Settlement Agreement provides exceptional results for the class while

sparing the class from the uncertainties of continued and protracted litigation.

VI.  THIS COURT SHOULD PRELIMINARILY APPROVE THE SETTLEMENT,
PROVISIONALLY CERTIFY THE CLASS, AND ENTER THE PRELIMINARY
APPROVAL ORDER

A. The Settlement Should Be Preliminarily Approved Because It
Satisfies Accepted Criteria

It is well-established that the law favors the compromise and settlement of class action
suits: “[S]trong judicial policy favors settlements ....” Churchill Vill., L.L.C. v. GE, 361 F.3d at
566 (original ellipsis omitted). This is particularly true where “class action litigation is concerned.”
Class Plaintiffs v. Seattle, 955 F.2d 1268, 1276 (9th Cir. 1992).

The approval of a proposed settlement of a class action is a matter of discretion for the trial
court. Inre Veritas Software Corp. Sec. Litig., 2007 U.S. App. LEXIS 17623, at *25 (9th Cir.
2007) (“[T]he district court has substantial discretion in approving the details of a class action
settlement”). Courts, however give “proper deference to the private consensual decision of the
parties,” since “the court’s intrusion upon what is otherwise a private consensual agreement
negotiated between the parties to a lawsuit must be limited to the extent necessary to reach a
reasoned judgment that the agreement is not the product of fraud or overreaching by, or collusion

between, the negotiating parties, and the settlement, taken as a whole, is fair, reasonable and
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adequate to all concerned.” Hanlon, 150 F.3d at 1027; accord, Fed. R. Civ. P. 23(e)(2) (settlement
must be “fair, reasonable, and adequate™).

To grant preliminary approval, the Court need only find that the Settlement falls within the
range of possible approval. The Manual for Complex Litigation, § 21.632 (4th ed. 2004),
characterizes the preliminary approval stage as an “initial evaluation” of the fairness of the
proposed settlement made by the court on the basis of written submissions and informal
presentation from the settling parties.

Here, as shown below, the Settlement should be preliminarily approved because it clearly
falls “within the range of possible approval.” Alaniz, 73 F.R.D. at 273; see also Livingston v.
Toyota Motor Sales USA, 1995 U.S. Dist. LEXIS 21757, at *24 (N.D. Cal. 1995) (“The proposed
settlement must fall within the range of possible approval ....”); see also Alba Conte and Herbert
Newberg, 4 NEWBERG ON CLASS ACTIONS § 11.25 (4th ed. 2002). It is non-collusive, fair, and
reasonable.

At the same time, the Settlement eliminates the substantial risk and delay of litigation.

By settling, Plaintiffs and the Settlement Class avoid these risks, as well as the delays and risks of a
lengthy trial and appellate process. The Settlement will provide Settlement Class Members with
monetary benefits that are immediate, certain and substantial, and avoid the obstacles that might
have prevented them from obtaining relief.

In light of the relief obtained, the magnitude and risks of the litigation and the legal
standards set forth above, the Court should allow notice of the settlement to be sent to the
Settlement Class so that class members can express their views on it. The Court should conclude
that the Settlement’s terms are within the range of possible approval.

B. The Proposed Settlement Class Should Be Certified

The Settlement Class consists of all persons and entities resident in the United States of
America who purchased a GTX 970 device in the United States of America from the Defendants,
the AIC Partners or their authorized retailers prior to the Preliminary Hearing Date other than for
purposes of resale or distribution. Excluded from the Settlement Class are (1) employees of

Defendants, including their current or former directors, officers and counsel; (2) any entity that has
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a controlling interest in a Defendant; (3) Defendants’ affiliates and subsidiaries; and (4) the judge
to whom this case is assigned and any member of the judge’s immediate family. This Court has
not yet certified this case as a class action. For settlement purposes, the parties and their counsel
request that the Court provisionally certify the Settlement Class.

The Ninth Circuit has recognized that certifying a settlement class to resolve consumer
lawsuits is a common occurrence. Hanlon, 150 F.3d at 1019. When presented with a proposed
settlement, a court must first determine whether the proposed settlement class satisfies the
requirements for class certification under Rule 23. In assessing those class certification
requirements, a court may properly consider that there will be no trial. Amchem Prods., Inc. v.
Windsor, 521 U.S. 591, 620 (1997) (“Confronted with a request for settlement-only class
certification, a district court need not inquire whether the case, if tried, would present intractable
management problems . . . for the proposal is that there be no trial.”). For the reasons below, the

Settlement Class meets the requirements of Rule 23(a) and (b).

1. The Settlement Class Satisfies Rule 23(a)

a) Numerosity
Rule 23(a)(1) requires that “the class is so numerous that joinder of all members is

impracticable.” See Fed. R. Civ. P. 23(a)(1). “As a general matter, courts have found that
numerosity is satisfied when class size exceeds 40 members, but not satisfied when membership
dips below 21.” See Slaven v. BP Am., Inc., 190 F.R.D. 649, 654 (C.D. Cal. 2000). Here, the
proposed Settlement Class is comprised of hundreds of thousands of consumers who purchased
over 700,000 GTX 970 devices — a number that obviously satisfies the numerosity requirement.
Accordingly, the proposed Settlement Class is so numerous that joinder of their claims is
impracticable.
b) Commonality

Rule 23(a)(2) requires the existence of “questions of law or fact common to the class.” See
Fed. R. Civ. P. 23(a)(2). Commonality is established if plaintiffs and class members’ claims
“depend on a common contention,” “capable of class-wide resolution ... meaning that

determination of its truth or falsity will resolve an issue that is central to the validity of each one of
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the claims in one stroke.” Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551 (2011). Because
the commonality requirement may be satisfied by a single common issue, it is easily met. H.
Newberg & Conte, 1 Newberg on Class Actions § 3.10, at 3-50 (1992).

There are ample issues of both law and fact here that are common to the members of the
Settlement Class. Indeed, all of the Settlement Class Members’ claims arise from a common
nucleus of facts and are based on the same legal theories. The Plaintiffs allege that that GTX 970
devices do not operate as represented. Accordingly, commonality is satisfied by the existence of
these common factual issues. See Arnold v. United Artists Theatre Circuit, Inc., 158 F.R.D. 439,
448 (N.D. Cal. 1994) (commonality requirement met by “the alleged existence of common
discriminatory practices”).

Second, Plaintiffs’ claims are brought under legal theories common to the Settlement Class
as awhole. Alleging a common legal theory alone is enough to establish commonality. See
Hanlon, 150 F.3d at 1019 (“All questions of fact and law need not be common to satisfy the rule.
The existence of shared legal issues with divergent factual predicates is sufficient, as is a common
core of salient facts coupled with disparate legal remedies within the class.”). Here, however, all of
the legal theories asserted by Plaintiffs are common to all Settlement Class Members. Given that
there are virtually no issues of law which affect only individual members of the Settlement Class,
common issues of law clearly predominate over individual ones. Thus, commonality is satisfied.

C) Typicality

Rule 23(a)(3) requires that the claims of the representative plaintiffs be “typical of the
claims ... of the class.” See Fed. R. Civ. P. 23(a)(3). “Under the rule’s permissive standards,
representative claims are ‘typical’ if they are reasonably co-extensive with those of absent class
members; they need not be substantially identical.” See Hanlon, 150 F.3d at 1020. In short, to
meet the typicality requirement, the representative plaintiffs simply must demonstrate that the
members of the settlement class have the same or similar grievances. Gen. Tel. Co. of the
Southwest Falcon, 457 U.S. 147, 161 (1982).

The claims of the named Plaintiffs are typical of those of the Settlement Class. Like those

of the Settlement Class, their claims arise out of the allegations that that GTX 970 do not operate as
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represented. Each named Plaintiff purchased a GTX 970 device and experienced the limitations
here at issue. The named Plaintiffs have precisely the same claims as the Settlement Class, and
must satisfy the same elements of each of their claims, as must other Settlement Class Members.
Supported by the same legal theories, the named Plaintiffs and all Settlement Class Members share
claims based on the same alleged course of conduct. The named Plaintiffs and all Settlement Class
Members have been injured in the same manner by this conduct. Therefore, the named Plaintiffs
satisfy the typicality requirement.

d) Adequacy

The final requirement of Rule 23(a) is set forth in subsection (a)(4) which requires that the
representative parties “fairly and adequately protect the interests of the class.” See Fed. R. Civ. P.
23(a)(4). A plaintiff will adequately represent the class where: (1) plaintiffs and their counsel do
not have conflicts of interests with other class members; and (2) where plaintiffs and their counsel
prosecute the action vigorously on behalf of the class. See Staton v. Boeing Co., 327 F.3d 938, 958
(9th Cir. 2003). Moreover, adequacy is presumed where a fair settlement was negotiated at arm’s-
length. 2 Newberg on Class Actions, supra, §11.28, at 11-59.

Class Counsel have vigorously and competently pursued the Settlement Class Members’
claims. The arm’s-length settlement negotiations that took place and the investigation they
undertook demonstrate that Class Counsel adequately represent the Settlement Class. Moreover,
the named Plaintiffs and Class Counsel have no conflicts of interests with the Settlement Class.
Rather, the named Plaintiffs, like each absent Settlement Class Member, have a strong interest in
proving Defendants’ common course of conduct, and obtaining redress. In pursing this litigation,
Class Counsel, as well as the named Plaintiffs, have advanced and will continue to advance and
fully protect the common interests of all members of the Settlement Class. Class Counsel have
extensive experience and expertise in prosecuting complex class actions. Class Counsel are active
practitioners who are highly experienced in class action, product liability, and consumer fraud
litigation. See Fisher Decl. Ex. 3 (firm resume of Bursor & Fisher, P.A.); Mansfield Decl. Ex. 1
(firm resume of Whatley Kallas LLP). Accordingly, Rule 23(a)(4) is satisfied.
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2. The Settlement Class Satisfies Rule 23(b)(3)

In addition to meeting the prerequisites of Rule 23(a), Plaintiffs must also meet one of the
three requirements of Rule 23(b) to certify the proposed class. See Zinser v. Accufix Research
Inst., Inc., 253 F.3d 1180, 1186 (9th Cir. 2001). Under Rule 23(b)(3), a class action may be
maintained if “the court finds that the questions of law or fact common to the members of the class
predominate over any questions affecting only individual members, and that a class action is
superior to other available methods for fairly and efficiently adjudicating the controversy.” See
Fed. R. Civ. P. 23(b)(3). Certification under Rule 23(b)(3) is appropriate and encouraged
“whenever the actual interests of the parties can be served best by settling their differences in a

single action.” Hanlon, 150 F.3d at 1022.

a) Common Questions Of Law And Fact Predominate

The proposed Settlement Class is well-suited for certification under Rule 23(b)(3) because
questions common to the Settlement Class Members predominate over questions affecting only
individual Settlement Class Members. Predominance exists “[w]hen common questions present a
significant aspect of the case and they can be resolved for all members of the class in a single
adjudication.” Hanlon, 150 F.3d at 1022. As the U.S. Supreme Court has explained, when
addressing the propriety of certification of a settlement class, courts take into account the fact that a
trial will be unnecessary and that manageability, therefore, is not an issue. Amchem, 521 U.S. at
620.

In this case, common questions of law and fact exist and predominate over any individual
questions, including in addition to whether this settlement is reasonable (see Hanlon, 150 F.3d at
1026-27), inter alia: (1) whether Defendants’ representations regarding the GTX 970 were false
and misleading or reasonably likely to deceive customers targeted by such statements; (2) whether
Defendants had adequate substantiation for their claims prior to making them; (3) whether
Defendants’ failure to disclose that the GTX 970 did not perform as advertised and represented was
material and would be likely to mislead a reasonable consumer and whether Defendants had a duty
to disclose such material facts as exclusively known by them; (4) whether the GTX 970 performs

as advertised and represented; (5) whether Defendants charged a price premium for the GTX 970
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devices and the extent of that premium; (6) whether Defendants engaged in unfair, unlawful, and/or
deceptive business practices regarding the GTX 970 in violation of Cal. Bus. & Prof. Code §§
17200; (7) whether Defendants represented, through their words or conduct, that the GTX 970
provided performance benefits that it did not actually have in violation of Cal. Bus. & Prof. Code 8
17200, et seq. and § 17500, et seq., and Cal. Civ. Code § 1750, et seq., and other state consumer
protection laws; (8) whether Defendants breached applicable express and implied warranties; (9)
whether California or other state laws should apply to adjudicate such claims; and (10) whether
Plaintiffs and the Settlement Class have been injured by the wrongs complained of, and if so,
whether Plaintiffs and the Settlement Class are entitled to damages, injunctive and/or other
equitable relief, including restitution or disgorgement, and if so, the nature and amount of such

relief.

b) A Class Action Is The Superior Mechanism For
Adjudicating This Dispute

The class mechanism is superior to other available means for the fair and efficient
adjudication of the claims of the Settlement Class Members. Each individual Settlement Class
Member may lack the resources to undergo the burden and expense of individual prosecution of the
complex and extensive litigation necessary to establish Defendants’ liability. Individualized
litigation increases the delay and expense to all parties and multiplies the burden on the judicial
system presented by the complex legal and factual issues of this case. Individualized litigation also
presents a potential for inconsistent or contradictory judgments. In contrast, the class action device
presents far fewer management difficulties and provides the benefits of single adjudication,
economy of scale, and comprehensive supervision by a single court.

Moreover, since this action will now settle, the Court need not consider issues of
manageability relating to trial. See Amchem, 521 U.S. at 620 (“Confronted with a request for
settlement-only class certification, a district court need not inquire whether the case, if tried, would
present intractable management problems, see Fed. Rule Civ. Proc. 23(b)(3)(D), for the proposal is
that there be no trial.”). Accordingly, common questions predominate and a class action is the

superior method of adjudicating this controversy.
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C. The Proposed Notice Program Constitutes Adequate Notice And
Should Be Approved

Once preliminary approval of a class action settlement is granted, notice must be directed to
class members. For class actions certified under Rule 23(b)(3), including settlement classes like
this one, “the court must direct to class members the best notice that is practicable under the
circumstances, including individual notice to all members who can be identified through
reasonable effort.” Fed. R. Civ. P. 23(c)(2)(B). In addition, Rule 23(e)(1) applies to any class
settlement and requires the Court to “direct notice in a reasonable manner to all class members who
would be bound by a proposal.” Fed R. Civ. P Rule 23(e)(1)

When a court is presented with class notice pursuant to a settlement, both the class
certification notice and notice of settlement may be combined in the same notice. Manual,

8 21.633 at 321-22 (“For economy, the notice under Rule 23(c)(2) and the Rule 23(e) notice are
sometimes combined.”). This notice allows Settlement Class Members to decide whether to opt
out of or participate in the class and/or to object to the Settlement and argue against final approval
by the Court. 1d.

The proposed notice program here, which is described in detail in the Fisher Declaration,
informs the Settlement Class of their rights and includes a comprehensive plan for delivery of
notice by e-mail, U.S. Mail, a settlement website, publication in a nationally-distributed technology
magazine, and Internet banner ads constitutes the best notice practicable under the circumstances of
this case.

The Notices accurately inform Settlement Class Members of the salient terms of the
Settlement Agreement, the Settlement Class to be certified, the final approval hearing and the
rights of all parties, including the rights to file objections and to opt out of the class. The Parties in
this case have created and agreed to perform the following forms of notice, which will satisfy both
the substantive and manner of distribution requirements of Rule 23 and due process. See Exs. 3
and 4 to the Settlement Agreement, at Fisher Decl. Ex. 1.

E-Mail Notice: A notice substantially in the form attached as Exhibit 3 to the Settlement
Agreement shall be e-mailed to the last known e-mail address of any Settlement Class Member

whose e-mail address information is available, either through the records of Defendants or through
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subpoenaed third-party retailers.® E-Mail Notice will be followed by U.S. Mail Notice to any
recipient for whom E-Mail Notice is unsuccessful.

U.S. Mail Notice: A notice substantially in the form attached as Exhibit 3 to the Settlement
Agreement shall be sent to any Settlement Class Member whose address information is available,
but for whom there is no available e-mail address on the record provided to the Administrator.

Settlement Website: The parties will post a copy of the Notice (Exs. 3 and 4) on a website
to be maintained by the Administrator, which will additionally contain the settlement documents,
an online claim form, a list of important dates, and any other information to which the parties may
agree. The website shall also contain a Settlement Email Address and Settlement Telephone
Number, where Settlement Class Members can submit questions and receive further information
and assistance.

Internet Banner Ad Campaign: The Administrator will implement an Internet banner ad
campaign that contains an embedded link to the Settlement Website, which will be designed to
reach at least 75% of the members of the Settlement Class when combined with the other aspects
of the notice program. The Administrator estimates that it will purchase in the range of 130 million
Internet banner impressions over a 30 day period to implement this aspect of the notice program.

Publication Notice: The parties shall supplement direct notice by publishing the Summary
Notice, attached as Exhibit 3 to the Settlement Agreement, on one occasion in Wired magazine or
in a comparable mutually agreeable publication. The Summary Notice shall not be less than 1/4 of
a page in size.

CAFA Notice: The parties shall also cause to be disseminated the notice to public officials
required by the Class Action Fairness Act (“CAFA”) in accordance with the provisions of that Act.

See Settlement Agreement § 6.7.

® Plaintiffs had previously subpoenaed the primary retailers of these devices, and they are in the
process of gathering individually identifiable contact information for Settlement Class Members
and providing that information to the Administrator. Fisher Decl. at { 8.

" Since this is not a coupon settlement, 28 U.S.C. § 1712 is inapplicable here. Nor do the parties
dispute that the Court has subject matter jurisdiction under CAFA, given that “there are more than
100 Class Members and the aggregate amount in controversy exceeds $5,000,000, exclusive of
interest, fees, and costs, and at least one Class Member is a citizen of a state different from
Defendants.” SACC { 1.
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This proposed method of giving notice is appropriate because it provides a fair opportunity
for members of the Settlement Class to obtain full disclosure of the conditions of the Settlement
Agreement and to make an informed decision regarding the proposed Settlement. Under 8 6.3 of
the Settlement Agreement, this program is designed to reach at least 75% of the Settlement Class
Members.

Thus, the notices and the procedures embodied in the notices amply satisfy the
requirements of due process.

VII. CONCLUSION

For the foregoing reasons, Plaintiffs and Class Counsel respectfully request that the Court
grant preliminary approval to the Settlement Agreement, provisionally certify the Settlement Class,
approve the proposed notice plan, and enter the Proposed Preliminary Approval Order in the form

submitted herewith. A schedule of proposed dates is set forth in the following chart:

Event Proposed Date
Date Preliminary Approval Order issued August 24, 2016
Deadline to complete notice program October 23, 2016

Deadline to file motion for final approval of settlement,

including initial Settlement Class Member response November 8, 2016

Deadline to file motion for approval of attorneys’ fees

. November 8, 2016
and expenses, and payments to class representatives

Deadline for Settlement Class Members to file objections

; . November 22, 2016
or submit requests for exclusion

Deadline to file responses to any filed objections and

updated response of Settlement Class Members December 6, 2016

Closing Date for submission of Claim Forms December 21, 2016
Final approval hearing December 21, 2016
Dated: July 25, 2016 Respectfully submitted,

WHATLEY KALLASLLP
By: /s/ Alan M. Mansfield
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DECLARATION OF ALAN M. MANSFIELD
I, Alan M. Mansfield, declare as follows:

1. I am an attorney at law licensed to practice in the State of California. | am a
member of the bar of this Court, and | am a partner at Whatley Kallas LLP, Co-Lead Interim Class
Counsel for Plaintiffs. | make this declaration in support of Plaintiffs’ Motion for Preliminary
Approval of Class Action Settlement, Provisional Certification of Nationwide Settlement Class,
and Approval of Procedure for and Form of Notice. | have personal knowledge of the facts set
forth in this declaration, and, if called as a witness, could and would competently testify thereto
under oath.

2. Attached hereto as Exhibit 1 is a true and correct copy of the firm resume of
Whatley Kallas LLP.

I declare under penalty of perjury under the laws of the United States that the foregoing is

true and correct. Executed on July 22, 2016 at San Diego, California.

(K UeOL0

Alan M. Mansfield (SBN: 125998)
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EXHIBIT 1
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W Whatley
Litigation & Healthcare Group

Introduction

Whatley Kallas, LLP, is comprised of a nationally recognized group of attorneys with a long
history of representation of plaintiffs and plaintiff classes in complex litigation, especially in the
consumer and healthcare area.

Whatley Kallas operates offices in San Diego, Los Angeles, and San Francisco, California, as
well as in Atlanta, Birmingham, New York, Boston, Portsmouth, and Aspen, Colorado.

The attorneys of Whatley Kallas have gained a national reputation for their aggressive litigation
style and quality legal work, particularly in their handling of complex cases. Collectively, the
attorney group has tried numerous cases to verdict and has recovered billions of dollars in cash
and significant corporate reforms for their clients

The lawyers of Whatley Kallas have been repeatedly recognized in legal publications, such
as The National Law Journal and American Lawyer, by their peers.

The lawyers of Whatley Kallas, many of whom were formerly with Whatley Drake & Kallas,
will continue to seek leadership roles in significant complex class action and derivative litigation,
including consumer fraud and abuse litigation as well as other areas of litigation. These lawyers
participate in class actions and complex cases across the United States, effecting meaningful
change through settlements and verdicts for classes of people, businesses and pension funds.

Whatley Kallas’s partners have served as co-lead counsel in numerous high profile class actions
that have recovered billions of dollars for class members, and have achieved significant
corporate reforms. Examples of recent cases in which the partners served in a leadership role
and were extensively involved in the litigation and negotiation of settlements include: In re:
Managed Care Litigation (resulting in billions of dollars in cash and value to a class of 900,000
physicians throughout the United States); In re Insurance Brokerage Antitrust Litigation
(settlements with defendants Zurich Insurance Company and Arthur J. Gallagher on behalf of
commercial policyholders for in excess of $130 million); In re: Qwest Savings and Retirement
Plan ERISA Litigation (approximately $37.5 million); In re: HealthSouth Corporation Securities
Litigation ($445 million); In re Denney v. Jenkens & Gilchrist ($81.6 million settlement on
behalf of former clients of Jenkens & Gilchrist in connection with illegal tax shelters); In re
MedPartners Securities Litigation ($65 million); In re Mattel Lead Paint Contaminated Toy
Ltigation (tens of million dollars in value to the class).

The firm’s lawyers have gained a national reputation for their aggressive litigation style and their
quality legal work. A significant aspect of the Firm’s resources is its ability to try a complex
case. One of the Firm’s founding partners, Joe R. Whatley, Jr., is an experienced trial lawyer
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and is one of the few lawyers representing plaintiffs in complex class action litigation who has
tried a class action case to verdict. He won a $1.28 billion jury verdict on behalf of a class of
cattle ranchers against Tyson Fresh Meats, Inc. in Pickett v. Tyson Fresh Meats, Inc., No. 96-A-
1103-N (M.D. Ala.). Mr. Whatley also won what was at the time the largest wrongful death
verdict in Louisiana history in Dunn v. Consolidated Rail Corp., 890 F. Supp. 1262 (M.D.La.
1995). Mr. Whatley’s experience in this regard has made him a highly sought after member of
plaintiffs’ leadership groups in numerous complex and multidistrict litigations.

The firm’s partners have also gained a national reputation for their consistent dedication to the
interests of their clients by achieving results which include both compensation to victims of
wrongdoing and significant industry reforms.

Firm Litigation

Consumer Class Litigation

Whatley Kallas lawyers will continue with representation of consumers in class action cases.
Cases in which lawyers of the firm have participated include:

Spencer v. Shell Oil. Homeowner suit in connection with polybutylene plumbing throughout
the United States in this action in the Circuit Court of Greene County, Alabama. A settlement of
approximately $1 billion to repair and replace leaking pipes and fittings for homeowners was
obtained.

In re Mattel, Inc. Toy Lead Paint Products Liability Litigation, MDL No. 1897. Class of
consumers of toys recalled due to their lead content or that were defectively designed with
magnets which could come loose and potentially injure children manufactured and sold by
Mattel and Fisher Price. A settlement providing for refunds of the purchase price of the toys and
reimbursement for prior lead testing was obtained for class members and approved by the United
States District Court for the Central District of California.

Pineda v. Vitamin Shoppe. Class of purchasers of Vitamin Shoppe’s “Especially for Women”
vitamins. The complaint alleged that testing revealed some of these vitamins were contaminated
by lead and/or contained less calcium than the label indicated. Vitamin Shoppe denied all
wrongdoing. A settlement was obtained on behalf of the class, who received refunds of 100% of
the value of the purchase price of the products or 125% of the purchase price if they choose store
credit, which was approved by the Superior Court for Bergen County, New Jersey.

White v. Bed Bath and Beyond. A class of purchasers of bedding and linen products from Bed
Bath and Beyond. Bed Bath and Beyond inflated the thread count of certain two-ply and multi-
ply linens and other bedding products by counting threads in a manner which the Federal Trade
Commission has ruled is deceptive to consumers. A settlement was reached with Bed Bath and
Beyond, which provided refunds or gift cards to purchasers of these bedding products, which
was approved by the United States District Court for the District of New Jersey.
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Securities, Derivative and 401(k) Litigation

The Partners of Whatley Kallas have been appointed to leadership positions in numerous
securities and 401(k) class actions and derivative litigation. Examples of cases in which the
firm’s lawyers currently hold or have held a leadership position include, among others, the
following:

In re HealthSouth Corporation Securities Litigation. Liaison Counsel in this securities class
action pending in the United States District Court for the Northern District of Alabama.
Settlement of more than $670 million has been obtained for class members.

Hildebrand v. W Holding Company. Co-Lead Counsel in this securities class action against W
Holding Company, WesternBank Puerto Rico and certain individuals pending in the United
Stated District Court for the District of Puerto Rico.

In re MedPartners Securities Litigation. Liaison Counsel in this action filed in Circuit Court
of Jefferson County, Alabama on behalf of a class of shareholders against MedPartners. A
settlement of $65 million was obtained and approved by the court.

In re Qwest Savings and Retirement Plan ERISA Litigation. Joe R. Whatley, Jr. was
appointed Co-Lead Counsel in this class action filed on behalf of all participants and
beneficiaries of Qwest’s 401(Kk) retirement plan. The suit alleged that various fiduciaries of the
plan failed to properly exercise their duties as required under ERISA. A settlement of
approximately $37.5 million was obtained and approved by the court.

In re Rankin v. Conaway (Kmart). Lead Counsel in this class action on behalf of participants
and beneficiaries of Kmart’s Retirement Savings Plans who lost money when Kmart filed for
bankruptcy. The suit alleged that various fiduciaries of the Plan failed to properly exercise their
duties as required under ERISA. WD&K obtained a settlement of $11.75 million that was
approved by the court.

In re Xcel Energy. Co-Lead Counsel on behalf of participants and beneficiaries of Xcel’s
401(k) Retirement Plan. A settlement of $8 million was obtained and approved by the court.

In re Broadwing, Inc. ERISA Litigation. Co-Lead Counsel in this class action brought on
behalf of the participants and beneficiaries of Cincinnati Bell, Inc. Savings and Securities Plan,
the Broadwing Retirement Savings Plan, and the Plans themselves, to remedy defendant’s
breaches of fiduciary duty under ERISA. A settlement of $11 million was obtained and
approved by the court.

McPhail, et al. v. First Command, et al. Co-Lead Counsel representing a class of military and
former military families that was defrauded by First Command. First Command and its officers
are being sued because they sold to military families unsuitable financial products that contained,
among other things, a 50% sales load in the first year of the product. Class certification was won
and that decision was upheld by the Ninth Circuit Court of Appeals. First Command appealed
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the decision to the Supreme Court of the United States and cert was denied. A settlement of $12
million obtained for class members.

Insurance and Healthcare Litigation

Whatley Kallas is a leader in complex litigation against the largest insurance, brokerage and
managed care companies in the world. The lawyers at Whatley Kallas have been appointed to
leadership positions in the following cases, among others:

Love v. Blue Cross Blue Shield Association, Co-Lead Counsel in this action pending in the
United States District Court for the Southern District of Florida. Settlements have been reached
with approximately ninety percent (90%) of the defendants. The settlements provide for in
excess of $130 million of monetary benefits and practice change relief valued in excess of two
billion dollars.

In re Managed Care Litigation, MDL No. 1334. Member of the Plaintiffs’ Steering
Committee and represents a class of physicians against nine of the largest managed case
providers in the United States including AETNA, CIGNA, United, Healthnet, Humana,
PacifiCare, Prudential and WellPoint. The suit alleged that these defendants engaged in a civil
conspiracy in violation of the Racketeering Influenced and Corrupt Organizations Act (“RICO”)
to wrongfully and fraudulently pay doctors less than the amounts to which they were entitled.
Settlements were reached with AETNA, CIGNA, Healthnet, Humana, Prudential and Wellpoint
consisting of monetary relief, and significant business practice changes valued in the billions of
dollars have been obtained and approved by the court.

In re Monumental Life Insurance Company, Industrial Life Insurance Litigation. Member
of the Plaintiffs’ Steering Committee in this action pending in the United States District Court
for the Eastern District of Louisiana seeking redress for discriminatory practices of many major
insurance companies with respect to the sale of life insurance products to minorities. Settlements
of approximately $500 million dollars have been obtained in these cases and approved by the
court.

HIV/AIDS Specialty Medications Mail Order Litigations. Served in lead role in successfully
brought actions against a number of major health insurance companies in the United States
involving their requirements to obtain HIVV/AIDS specialty medications by mail order. These
companies have agreed to resolve these issues, either as part of a class action settlement or other
agreements obligating those companies to change or cancel their mail order programs as to
HIV/AIDS specialty medications, ultimately impacting an estimated 50,000 consumers
nationwide. These cases include: Doe v. United Health Care, No. 13-cv-00864 (C.D. Cal. filed
2013) (national class action settlement approved in July 2014 permitting consumers to opt out of
mail order program); Doe v. Cigna Health Care, No. 15-cv-60894 (S.D. Fla. filed 2015) (national
settlement implemented in December 2015 that removed HIV/AIDS specialty medications from
the mandatory mail order tier); Doe v. Blue Cross of California, No. 37-2013-31442 (San Diego
Super. Ct. filed 2013) (California-only settlement implemented in May 2013 cancelling
mandatory mail order program); and Doe v. Anthem, Inc. (national settlement implemented in
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June 2016 that also removed HIV/AIDS specialty medications from the mandatory mail-order
requirement tier for all of Anthem’s subsidiaries in the United States).

Feller v. Blue Cross of California. Class Action successfully brought to remedy the practice of
trapping members in a closed plan subject to dramatically increasing premiums. Under the
settlement, among other relief, class members are allowed to switch plans without underwriting
until 2014, at which time preexisting conditions will no longer serve as a basis for denying health
insurance.

Environmental Litigation

Representation of thousands of individuals against the manufacturers of toxic substances
released into the environment and a significant role in several nationally prominent
environmental litigations including the following:

In re Allen v. ALDOT. Represented residential property owners in three neighborhoods in
Montgomery, Alabama harmed by the Alabama Department of Transportation’s release of the
chemical TCE into the groundwater of a 600-acre area affecting the property of 1200
homeowners. A settlement of $5.5 million was obtained.

Antitrust Litigation

Lawyers of Whatley Kallas have significant experience in antitrust litigation, including, but not
limited to, the following:

In re Insurance Brokerage Antitrust Litigation, MDL No. 1663. Co-Lead Counsel and
represent a putative class of purchasers of commercial and employer benefit insurance against
many of the largest insurance companies and brokers in the country relating to these companies’
alleged participation in a conspiracy to manipulate the markets for insurance. To date,
settlements with two of the defendants, Zurich Insurance Company and Arthur J. Gallagher, have
been reached for approximately $130 million.

In re Lorazepam and Clorazepate Antitrust Litigation. Third Party Payor Lead Class
Counsel in this antitrust action which was transferred by order of the Judicial Panel for Multi-
District Litigation to the United States District Court for the District of Columbia. Settlements of
over $100 million were obtained.

Pickett, et al. v. Tyson Fresh Meats, Inc. Co-Lead Counsel in representing a class of cattle
ranchers against the major beef packers and producers in the country for conspiring to depress
the price of beef on the cash market. In addition to serving in a leadership position in this action,
Joe. R. Whatley served as trial counsel in the Middle District of Alabama for the plaintiff class
and the jury returned a verdict of $1.28 billion for the class of ranchers and cattle producers.
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In re Pharmacy Benefit Managers Antitrust Litigation. Co-Lead Counsel in a nationwide
class action that seeks to ensure patients’ access to their selected pharmacists and that
independent pharmacists will be able to provide quality care to the people who seek over 1.3
billion prescriptions from them each year. The suit alleges that Pharmacy Benefit Managers
conspired to and engaged in horizontal price fixing of the reimbursement rates paid to
independent pharmacies.

Waterbury Hospital v. U.S. Foodservice. Co-Lead Counsel and represents customers in a case
involving a scheme whereby USF, the second largest food distributor in the U.S., fraudulently
inflated the prices it charged to its cost-plus customers. USF's customers were charged, pursuant
to cost-plus agreements, inflated prices that represented the cost of products plus a kickback to
their suppliers.

In Re Puerto Rican Cabotage Antitrust Litigation: Co-lead Counsel and represents
purchasers in a class action alleging that Defendants conspired to fix the prices of shipping
services to and from Puerto Rico. The settlement in cash and non-cash relief exceeded $100
million in value.

Oil and Gas Royalty

Representation of oil and gas owners in litigation against oil companies. Settlements have been
reached with Exxon, Torch Energy and LL&E, Inc. Relief of more than $7.5 million for royalty
owners was obtained.

Other Complex Class Action Litigation
Other complex class action cases with which lawyers of the firm have been involved include:

Tax Shelter Litigation. Representation of hundreds individuals who were sold defective tax
avoidance strategies by some of the nation's largest law firms, accounting groups and investment
banks. The litigation resulted in a class settlement of $81 million with Jenkens & Gilchrist and
numerous individual and aggregate settlements valued at several hundred million dollars.

Labor & Employment Litigation

Representation of participants in employer-sponsored benefit plans including defined benefit
pension plans and 401(Kk) plans fighting to recover individual benefits and damages to the plans
themselves.

Jackson v. City of Birmingham Schools (Title IX). Representation of Alabama high school
basketball coach fired after he complained that the girls on his team were not treated as well as
boys. The coach won a landmark Supreme Court ruling under Title 1X, the law that guarantees
equal access and equal facilities for men in women in sports. The case was litigated on remand
and obtained a settlement that includes a city school board promise of equal facilities and the
hiring of a Title IX coordinator to assure compliance.
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Tyson Foods. Multi-million dollar settlement arising out of sexual harassment claims at a Tyson
Foods plant in Alabama. In addition to the money, the Court ordered detailed injunctive relieve
and appointed a court monitor to cure the wide-spread sexual harassment problem.

Ward v. Albertson’s, Save-on, and Lucky Stores. Class of defendants’' former employees who
alleged that defendants failed to pay them their wages in accordance with California's waiting
time statutes. Under California's Labor Code, employers must pay involuntarily terminated
employees immediately upon termination, and voluntarily severed employees within 72 hours of
their giving notice of termination. Although defendants vigorously disputed these allegations, a
settlement of $18.5 million was obtained.

Biographies

Joe R. Whatley, Jr.

Joe Whatley grew up in Monroeville, Alabama, the setting for To Kill A Mockingbird. Mr.
Whatley is one of the few lawyers in the country to have argued before the United States
Supreme Court as well as tried class actions to jury verdict for plaintiffs as well as defendants.
He has a wide-ranging, national practice. He has argued cases before a majority of the Circuit
Courts of Appeals in the country and tried cases in a number of different State and District
Courts, before Judges and juries.

He is a graduate of Harvard College (A.B., cum laude, 1975), and the University of Alabama
School of Law (J.D., 1978). Mr. Whatley is a member of the Bar in the States of Alabama, Texas,
Colorado and New York, and is admitted to practice before the United States Supreme Court, the
United States District Court for the Middle, Southern and Northern Districts of Alabama, the
Southern and Eastern Districts of New York, the Northern, Southern, Eastern and Western
Districts of Texas, the District of Colorado, as well as the United States Court of Appeals for the
First, Second, Third, Fourth, Fifth, Sixth, Ninth, Tenth and Eleventh Circuits. After graduating
from the University of Alabama Law School, Mr. Whatley served as a law clerk to the Honorable
Frank H. McFadden, who was then Chief United States District Judge for the Northern District
of Alabama (1978-1979). Mr. Whatley is a member of the American Bar Association (Member,
Sections on: Labor and Employment Law; Litigation), a member and past President (1990-1991)
of the Birmingham Federal Bar Association, and a member and past President (1990-1991) of the
Labor and Employment Law Section of the Alabama State Bar.

For more than a decade Mr. Whatley has focused his practice on healthcare and antitrust cases.
His healthcare cases have primarily been against health insurance companies. Mr. Whatley was
appointed Co-Lead Counsel for the Provider Plaintiffs in In re Blue Cross Blue Shield Antitrust
Litigation, MDL No. 2406. He was one of the most active lawyers in Court proceedings in In re
Managed Care Litigation and in Thomas/Love v. Blue Cross, and he was one of the principal
negotiators of the path-breaking settlements in both of those proceedings that resulted in billions
of dollars in value, consisting of monetary relief and significant practice changes in the managed
care industry. He represents providers of healthcare of all types in disputes with health insurance
companies. He has represented and currently represents doctors and ancillary providers in a
whole range of issues related to their reimbursement. He also currently represents ambulatory



Case 4:15-cv-00760-PJH Document 130-1 Filed 07/25/16 Page 11 of 24

surgery centers in antitrust claims against health insurance companies in multiple markets. He
has represented hospitals in arbitration against health insurance companies.

He is also an experienced trial lawyer, having tried numerous cases, including class actions, to
verdict. For example, Mr. Whatley won a $1.28 billion jury verdict on behalf of a class of cattle
ranchers against Tyson Fresh Meats, Inc. in Pickett v. Tyson Fresh Meats, Inc., No. 96-A-1103-N
(M.D. Ala.), and won what was at the time the largest wrongful death verdict in Louisiana
history in Dunn v. Consolidated Rail Corp., 890 F. Supp. 1262 (M.D. La. 1995). Mr. Whatley has
recovered billions of dollars of value, consisting of monetary relief and significant business
practice changes in litigations against the managed care industry. Additionally, Mr. Whatley tried
Levinson v. Westport National Bank, No. 09-cv-269 (D. Conn. 2012), a case brought by retirees
and small investors alleging that the defendant bank breached numerous contractual and
fiduciary duties to the investors in its administration of the plaintiffs’ financial accounts, which
settled on the eve of closing arguments; and In re Cox Enterprises, Inc. Set-Top Cable Television
Antitrust Litigation, wherein a class alleged that the cable provider Cox unlawfully tied its
premium cable service to rental of its set-top boxes, which resulted in a $6.31 million jury
verdict before trebling. (After the jury verdict, the Court entered an Order directing verdict for
the Defendant. The case is on appeal to the U.S. Court of Appeals for the Tenth Circuit.)

Mr. Whatley has been recognized by his peers as one of the top lawyers in the country. He has
been admitted as a Fellow to the American College of Trial Lawyers. In 2011, he was selected as
one of the top 100 lawyers in the New York Metropolitan Area. He has been selected each year
for decades as one of the Best Lawyers in Alabama.

E-MAIL: jwhatley@whatleykallas.com

Edith M. Kallas

Ms. Kallas was born in New York, New York. Ms. Kallas graduated from the Juilliard School in
1984 with a B.M. in Music Performance and from the Fashion Institute of Technology with an
A.A.S., summa cum laude. She is a 1987 graduate of the Benjamin N. Cardozo School of Law,
where she was a member of the Moot Court Board. Ms. Kallas is admitted to the New York and
Colorado State Bars, the United States Supreme Court, the United States District Court for the
Southern and Eastern Districts of New York and the United States Courts of Appeal for the
Second, Third, Sixth, Ninth and Eleventh Circuits. She is also a member of the American Bar
Association (Health Law Section), Association of the Bar of the City of New York, the New York
State Bar Association, the New York County Lawyers’ Association and the American Society of
Medical Association Counsel.

In April of 2004, Ms. Kallas was honored by thirteen State and County Medical Societies, who
presented her with an award “For the Success Attained in her Relentless Pursuit of Justice for the
Physicians of America and their Patients.” Also in 2004, Ms. Kallas was named by the New York
County Lawyers’ Association as one of the “Outstanding Women of the Bar.” In 2005, the
National Law Journal featured Ms. Kallas in their UP CLOSE section in an article entitled,
“HMO Settlement: A Fairer Deal for Doctors.” The National Law Journal also featured Ms.
Kallas and her partner Joe Whatley in an article entitled “Case Puts Doctors Back in the Driver’s
Seat” in 2007. In 2011, the National Law Journal recognized Ms. Kallas in a feature article
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entitled, “In Insurance Fights, a Healthy Return for Firm — With Wellpoint Case.” In February
2013, Ms. Kallas was highlighted in the Big Suits section of the American Lawyer Magazine in
connection with the In re Aetna UCR Litigation settlement.

Ms. Kallas concentrates her practice in the areas of healthcare and insurance litigation. She
represents healthcare providers, patients and members of the organized medicine community
including physicians, ancillary providers, ambulatory surgical centers, durable medical
equipment providers, as well as numerous national, state and county medical societies
throughout the country. Her medical association clients have included the American Medical
Association, Medical Society of the State of New York, Connecticut State Medical Society,
Medical Society of New Jersey, California Medical Association, Florida Medical Association,
Texas Medical Association, South Carolina Medical Association, Tennessee Medical
Association, Northern Virginia Medical Societies, North Carolina Medical Society, Nebraska
Medical Association, Washington State Medical Association, Hawaii Medical Association,
Alaska State Medical Association, Rhode Island Medical Society, Vermont Medical Society, New
Hampshire Medical Society, EI Paso County Medical Society, and the California Chiropractic
Association.

Ms. Kallas represents healthcare providers in litigation, arbitration, negotiations, and contracting,
and provides day-to-day consultation and advocacy services in connection with a broad range of
issues facing providers today. She has also represented healthcare providers and medical
associations in numerous class actions pending in federal and state courts (including
representation of a certified class of approximately 900,000 physicians throughout the United
States). Ms. Kallas was appointed Co-Lead Counsel for the Provider Plaintiffs in In re Blue
Cross Blue Shield Antitrust Litigation, MDL No. 2406. She has also served as Co-Lead Counsel
in the Love et al. v. Blue Cross Blue Shield Association et al. in the United States District Court
for the Southern District of Florida; on the Steering Committee in the In re Managed

Care action; as Co-Lead Counsel and a member of the Executive Committee in the UCR Class
Actions against Wellpoint (C.D. Cal.), CIGNA and Aetna (both pending in the D.N.J); as Lead
Counsel in the Scher v. Oxford physician class arbitration; and has served as lead counsel in
numerous state court healthcare actions. Ms. Kallas also served as Co-Lead Counsel in the In re
Insurance Brokerage Antitrust Litigation in the District of New Jersey against major brokerage
and insurance companies on behalf of classes of businesses and employees who purchased
insurance, including healthcare insurance. She was one of the principal negotiators of settlements
with Aetna, Cigna, Healthnet, Prudential, Humana, Wellpoint and 90% of all the Blue Cross
entities in the country on behalf of nationwide classes of physicians and medical societies that
have resulted in billions of dollars in value, consisting of monetary relief and significant
corporate reforms, to physicians throughout the country. The settlements have resulted in
significant business practice changes that are viewed as setting a new standard in the healthcare
industry in the best interests of physicians and their patients.

Ms. Kallas has also served in a lead role in Doe v. United Health Care, No. 13-cv-00864 (C.D.
Cal. filed 2013) (national class action settlement approved in July 2014 permitting consumers to
opt out of mail order program); Doe v. Cigna Health Care, No. 15-cv-60894 (S.D. Fla. filed
2015) (national settlement implemented in December 2015 that removed HIV/AIDS specialty
medications from the mandatory mail order tier); Doe v. Blue Cross of California, No. 37-2013-
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31442 (San Diego Super. Ct. filed 2013) (California-only settlement implemented in May 2013
cancelling mandatory mail order program); and Doe v. Anthem, Inc. (national settlement
implemented in June 2016 that also removed HIV/AIDS specialty medications from the
mandatory mail-order requirement tier for all of Anthem’s subsidiaries in the United States), and
was a principal negotiator of the settlements in those actions. Ms. Kallas has also given
legislative testimony regarding issues affecting physicians and successfully handled, on a pro
bono basis, an appeal for a patient requiring lifesaving treatment.

Ms. Kallas is the co-author of “Gender Bias and the Treatment of Women As Advocates,”
Women in Law 1998. Ms. Kallas has also participated as a Faculty Member and/or Speaker in
connection with the following presentations: “Class Action Healthcare Litigation,” ALI-ABA
Healthcare Law and Litigation Conference, 1999; “Class Actions: HMOs and Healthcare
Providers Under Attack,” ALI-ABA Life and Health Insurance Litigation Conference, 2000;
“Providers (Suits by Doctors and Hospital Class Actions),” ALI-ABA Healthcare Law and
Litigation Conference, 2000; “The Application of ERISA and RICO Theories in the Age of
Managed Care,” The Judges and Lawyers Breast Cancer Alert, 2000; “Healthcare Litigation:
What You Need to Know After Pegram,” Practicing Law Institute, 2000; “Provider Suits by
Doctors and Hospitals v. HMOs,” ALI-ABA Healthcare Law and Litigation Conference, 2001;
The Joint Seminar Session of the School of Allied Health and Health Law Section at Quinnipiac
University School of Law, 2001; The CLE Conference presented by the American Society of
Medical Association Counsel, 2002; “The Unique Role of The Medical Society Effectively
Litigating for Change in the Healthcare Arena,” American Academy of Otolaryngology
Presidential Board of Governors Special Seminar 2002; “The Future of Class Action Litigation
in America,” The CLE Conference presented by the American Bar Association, 2005; “Gender
Bias in Litigation and the Trend Toward Diversity in Multi-District Litigation Proceedings,”
Mass Torts and Class Actions CLE Summit (Whatley Drake LLC Continuing Legal Education
Conference) 2006 and 2007; “Arbitration Issues in Class Action Suits: How Bazzle Changed the
Landscape of Class Arbitration,” Whatley Drake & Kallas LLC Continuing Legal Education
Conference 2007, ASMAC 2008; “Forum Shopping: Defendants Do It Too,” Symposium on the
Class Action Fairness Act and published in the Newsletter of the ABA Tort Trial and Insurance
Practice Section Business Litigation Committee, Winter 2007; “Ingenix Litigation Update,”
ASMAC 2010; “Negotiating Skills for Career Advancement,” Connecticut State Medical Society
Professional Development Conference for Women in Medicine CME, May 2010; and “National
Trends in Provider Contracting,” Connecticut State Medical Society, “Managed Care
Contracting: Anatomy of a Contract” Seminar, April 2012; “Avoiding Traps in Alternative
Dispute Resolution,” American Medical Association Webinar, February 2013; “Contract
Negotiation Skills,” Connecticut State Medical Society Professional Development Conference
for Women in Medicine CME; “Update on Antitrust in Healthcare Cases,” American Society of
Medical Association Counsel Meeting, June 2015.

E-MAIL: ekallas@whatleykallas.com

Patrick J. Sheehan

Mr. Sheehan heads the Firm’s Boston, Massachusetts office. Mr. Sheehan’s practice focuses on
complex litigation involving health care law and consumer protection issues. As part of his
practice, Mr. Sheehan represents a wide array of health care providers and consumers in class
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actions and other complex litigation pending throughout the country. Mr. Sheehan’s health care
practice focuses on issues concerning health care financing, including provider reimbursement,
health insurance and antitrust matters. Mr. Sheehan’s consumer protection practice concentrates
on issues concerning health insurance, the deceptive advertising of health benefits purportedly
provided by consumer products and other issues implicating consumer protection law.

Mr. Sheehan presently represents health care providers in antitrust litigation challenging illegal
price fixing, market allocation, boycotts and other anticompetitive schemes in cases including In
re Blue Cross Blue Shield Antitrust Litigation, No. 2:13-cv-20000 (MDL 2406)(N.D. Ala.); Omni
Healthcare Inc. et al v. Health First, Inc. et al., No. 6:13-cv-01509-RBD-DAB (M.D. Fla.); and
Kissing Camels Surgery Center, LLC, et al. v. Centura Health Corp., et al., No. 1:12-cv-03012-
WIM-NYW (D. Col.), among others.

Mr. Sheehan also represents consumers in Levine v. Continental Casualty Co., No. 1:14-cv-
11099-MLW (D. Mass.)(challenging alleged improper denials of long term care coverage);
Davis-Hudson, et al. v. 23andMe, Inc., AAA No. 74-20-1400-0032 (concerning alleged deceptive
advertising of genetic testing products); In re Riddell Concussion Reduction Litigation, No. 13-
7585 (JBS)(JS)(D.N.J.) (involving alleged deceptive advertising of the concussion reduction
benefits of football helmets); and Hughes v. The Ester C Company, et al., No. 2:12-cv-00041-
PKC-GRB (E.D.N.Y.) (relating to alleged deceptive advertising of vitamin C supplements).

Mr. Sheehan regularly contributes to legal publications and speaks on issues concerning complex
litigation, class actions and health law. He also frequently volunteers his time on a pro bono
basis. Mr. Sheehan has been an active participant in the Health Law Advocates Pro Bono Legal
Network, which provides legal assistance to individuals seeking access to health care. Mr.
Sheehan also served as a volunteer attorney for Trial Lawyers Care, the largest pro bono legal
program in history, through which he provided legal services to individuals and families who
sought compensation under the September 11th Compensation Fund.

Mr. Sheehan is a graduate of the College of the Holy Cross (B.A., 1993) and Northeastern
University School of Law (J.D., 1997), where he was an editor of the NU Forum. Mr. Sheehan is
a member of the American Bar Association, the American Association for Justice, the
Massachusetts Bar Association, the Massachusetts Academy of Trial Attorneys and the Boston
Bar Association. Mr. Sheehan serves as the Vice President of the Holy Cross Lawyers
Association and sits on the Massachusetts Bar Association’s Health Law Section Council and the
Boston Bar Association’s Class Actions and Multi District Litigations Section Steering
Committee.

Mr. Sheehan is a member of the Massachusetts and New York bars and is admitted to practice
before the United States District Courts for the District of Massachusetts, the Southern and
Eastern Districts of New York, the Northern District Of Illinois, the District of Colorado, the
Eastern District of Michigan, the United States Courts of Appeals for the First, Third and
Eleventh Circuits and the United States Supreme Court.

E-MAIL: psheehan@whatleykallas.com
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llze C. Thielmann

llze C. Thielmann earned her J.D. from Columbia Law School, where she was a Harlan Fiske
Stone Scholar and a member of the Columbia Law Review, in 1994. She graduated from
Princeton University with an A.B. in English in 1988.

Since 2000, Ms. Thielmann has focused her practice on healthcare litigation, representing
physicians, medical associations and consumers in complex litigations combating the wrongful
practices of health insurers in state and federal courts throughout the United States. She has
served as counsel for numerous medical associations and hundreds of thousands of physicians
across the nation in two large multi-district litigations, has worked on several ground-breaking
settlements with major health insurers, and has done extensive appellate work on behalf of
medical associations and providers in various courts across the country.

Ms. Thielmann represented state medical societies and physician plaintiffs in seven related
actions challenging United Healthcare Group’s provider claims payment practices. The cases
were resolved in a May 2015 global settlement in which the insurer agreed to spend more than
$11.5 million in practice enhancements and payments to the plaintiffs. Ms. Thielmann litigated
the plaintiffs’ claims in four state courts, five federal district courts, and the Court of Appeals for
the Eleventh Circuit. The hard-fought litigations ultimately resulted in significant relief in the
areas of claims management and claims resolution.

In a similar action, Scher v. Oxford Health Plans, Inc., AAA Case No. 11 193 00548 05, Ms.
Thielmann helped obtain a $22 million settlement for a state-wide class of physicians in a class
arbitration before a panel of the American Arbitration Association in New York. During the years
of litigation and arbitration that led up to the settlement, Ms. Thielmann was instrumental in
defeating the respondents’ repeated attacks on the claimant’s ability to arbitrate on a class-wide
basis—first before the arbitral panel, and then in both the trial and appellate courts of New York
State.

Ms. Thielmann has authored amicus curiae briefs filed in the U.S. Supreme Court and Circuit
Courts of Appeals on behalf of various medical associations, including the American Medical
Association and numerous state, county, and specialty medical societies. Most recently, her
amicus curiae brief to the Supreme Court on behalf of the American Medical Association and the
Medical Society of New Jersey in Oxford Health Plans, LLC. V. Sutter, No. 12-135, addressed
the difficulties physicians would face in enforcing their contractual and statutory rights if they
were limited solely to individual arbitration with health insurance companies, as Oxford Health
Plans argued they should be pursuant to the terms of their contracts. In a rare 9-0 decision, the
Supreme Court held that the arbitrator’s decision interpreting the parties’ arbitration clause to
permit class arbitration withstood the limited judicial review of arbitrators’ decisions allowed
under the Federal Arbitration Act.

Ms. Thielmann currently represents plaintiffs in a lawsuit against Aetna, Inc. for discriminating
against HIV/AIDS patients. The lawsuit alleges that Aetna’s discriminatory, mandatory mail-
order pharmacy program would pose serious health and privacy threats to HIVV/AIDS patients
receiving specialty medications from the retail pharmacist of their choice.
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Ms. Thielmann also represented a certified class of hundreds of retirees and other small investors
who lost the bulk of their retirement savings in the Bernard Madoff scandal, in Levinson v.
Westport National Bank, Civil Action No. 3:09-cv-269, in the District of Connecticut. The action
was settled at trial, just before the case was to go to the jury, for over $7.5 million.

Ms. Thielmann has actively participated in the Class Action Preservation Project, a joint effort
with the public interest firm Public Justice and a team of other lawyers aimed at challenging
attempts to ban or limit class actions and class arbitrations across the country, drafting amicus
curiae briefs on behalf of Public Justice in major appeals before federal circuit courts of appeals
on issues central to class arbitration and class action law.

Ms. Thielmann began her career at the defense firm of Simpson Thacher & Bartlett, and then
from 1995 through 1999 represented both plaintiffs and defendants in complex commercial
litigation at Kirkland & Ellis.

Ms. Thielmann is admitted to practice in the courts of the State of New York, as well as the U.S.
Supreme Court, the United States District Courts for the Southern and Eastern Districts of New
York and the United States Court of Appeal for the Eleventh Circuit.

E-MALIL: ithielmann@whatleykallas.com

W. Tucker Brown

Mr. Brown’s practice focuses primarily on the areas of healthcare, antitrust and other complex
litigation. Mr. Brown represents a wide array of healthcare clients, including national and state
medical associations, physicians, hospitals, surgical centers and other healthcare providers in
litigations, including national class actions, arbitrations and other forms of dispute resolution.
Much of the focus of Mr. Brown’s practice is representing healthcare providers in disputes with
managed care companies and insurers.

Mr. Brown has been a member of the Alabama Bar since 2004 and is admitted to practice before
the United States Court of Appeals for the Eleventh Circuit, as well as the U.S. District Courts
for the Northern, Middle and Southern Districts of Alabama, and the U.S. District Court for the
District of Colorado. He obtained his B.A. in Economics and Political Science from Vanderbilt
University and received his J.D., magna cum laude, in 2004 from the Georgetown University
Law Center, where he was Order of the Coif. Following law school he served as law clerk to
Hon. William M. Acker, Jr., U.S. District Court for the Northern District of Alabama from 2004
to 2005. He is a member of the Alabama State Bar, the American Bar Association (Healthcare
and Antitrust Sections), and the Birmingham Bar Association. He was born in Birmingham,
Alabama.

E-MAIL: tbrown@whatleykallas.com

Henry C. Quillen

Before joining WhatleyKallas, Mr. Quillen was an associate in the litigation department of
Sullivan & Cromwell LLP, where he focused on complex commercial litigation. He also served
as a law clerk to the Honorable A. Raymond Randolph of the United States Court of Appeals for
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the District of Columbia Circuit, as well as the Honorable Jeffrey Howard of the United States
Court of Appeals for the First Circuit.

Mr. Quillen graduated from Harvard College magna cum laude (A.B., Biochemical Sciences,
2000) and Yale Law School (J.D., 2007). He also received a Master in Public Administration
from Kennedy School of Government (2007). He is a member of the American Bar Association
and admitted to practice in New York, New Hampshire, the District of Columbia, the United
States District Court for the District of Colorado, District of Columbia, and District of New
Hampshire, the United States Court of Appeals for the First, Tenth, Eleventh, and District of
Columbia Circuits and the United States Supreme Court.

E-MAIL: hquillen@whatleykallas.com

Catherine I. Hanson

Ms. Hanson has over 30 years of experience providing advice and counsel to physicians, medical
associations and other health care related individuals and organizations. She has handled a broad
array of health care and association matters, utilizing all advocacy strategies from informal
discussion, to regulation, legislation and litigation. Most recently, Ms. Hanson has focused on
managed care, including the impact of ACOs, new payment models and clinical integration,
HIPAA, including the Privacy, Security and Transaction Rules, and evolving physician
employment arrangements. Ms. Hanson is the author of numerous publications and a sought after
speaker.

Ms. Hanson recently served as vice-president of the American Medical Association’s state and
private sector advocacy unit from July 2007 through January 2013. Under her leadership, AMA’s
private sector advocacy team developed the National Managed Care Contract and database, the
only complete compilation and analysis of every managed care law and regulation in the country.
Ms. Hanson also directed the creation of numerous other unique resources for physicians,
including how-to manuals on new payment models, ACOs and physician integration strategies.
She led the development of AMA’s National Health Insurer Report Card (NHIRC), the first
objective look at the claims processing activities of the nation’s largest health insurers. Ms.
Hanson’s private sector advocacy team also achieved significant, nationwide physician profiling
reforms and improvements in the HIPAA transaction standards necessary to enable payer
transparency and physician practice automation.

Ms. Hanson’s state advocacy successes included obtaining National Association of Insurance
Commissioners (NAIC) support for AMA positions related to critical state ACA
implementation/health insurance market reform issues, such as medical loss ratio, rate review,
health insurance exchanges, and transparency of coverage facts for consumers, successes that
were subsequently reflected in the federal ACA regulations. She led a successful effort that
secured National Conference of Insurance Legislators (NCOIL) model bills regulating rental
network PPOs and calling for transparency for out-of-network services instead of a ban on
balance billing. Last but certainly not least, Ms. Hanson’s team worked with medical associations
throughout the country to achieve hundreds of legislative and regulatory victories to preserve
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medical liability reforms, ensure health insurer transparency, improve public health and safety,
enact truth-in-advertising laws and protect the patient-physician relationship.

Prior to her AMA work, Ms. Hanson served as vice-president and general counsel for the
California Medical Association from December 1986 through June 2007. Her many CMA
accomplishments included an extremely successful advocacy campaign in the courts and before
the California Attorney General that resulted in nearly 100 decisions upholding MICRA and
otherwise protecting physicians from unfair professional liability exposure, protecting the
physician-patient relationship, increasing access to care, reigning in managed care abuses, and
ensuring fair peer review, among other issues. Ms. Hanson also led the development and
publication of the 4000+ page California Physicians Legal Handbook, a comprehensive health
law treatise, which she published annually with her CMA Legal Center staff from 1990-2007.
Prior to starting the CMA’s in-house law department, Ms. Hanson was an attorney with the law
firm of Hassard Bonnington in San Francisco.

Ms. Hanson is a past president of the California Society for Health Care Attorneys, a past
president of the American Society of Medical Association Counsel, a member of the American
Health Lawyers Association, and the American Bar Association Health Law Section.

Ms. Hanson is a Phi Beta Kappa graduate of the University of California, Berkeley. She obtained
her J.D. degree from Boalt Hall School of Law at University of California, Berkeley. She is a
California licensed attorney admitted to practice in the U.S. Supreme Court, the Ninth Circuit
Court of Appeals, and the United States District Court for the Northern District of California.
Ms. Hanson has an AV Martindale Hubbell rating. Ms. Hanson is Of Counsel to the Firm.
E-MAIL: chanson@whatleykallas.com

Charlene P. Ford

Ms. Ford concentrates her practice in the areas of class actions, complex litigation, small
business law and business litigation as well as appellate practice. She is a member of the
Alabama Bar and is admitted to practice before the U.S. Supreme Court and the U.S. Court of
Appeals for the 11th Circuit. She is a member of the Birmingham and American Bar
Associations.

Ms. Ford is a graduate of the University of Montevallo (B.S., summa cum laude, 1982) and
Cumberland School of Law of Samford University (J.D., summa cum laude, 1993) where she
was a Member (1991-1993) and Comment Editor (1992-1993) of the Cumberland Law Review.
Following law school, she served as law clerk to the Honorable Judge William M. Acker, Jr.,
U.S. District Court, Northern District of Alabama. Ms. Ford is the author of “Rule 11: Due
Process Reconsidered,” 22 Cumberland Law Review 729, 1991-1992. She was born in
Limestone County, Alabama.

Reported Cases: PacifiCare Health Systems, Inc. v. Book, 538 U.S. 401, 123 S.Ct. 1531 (2003);

Klay v. Humana, Inc., 382 F.3d 1241 (11th Cir. 2004); McFarlin v. Conseco Services, L.L.C., 381
F.3d 1251 (11th Cir. 2004); In re Humana Inc. Managed Care Litigation, 333 F.3d 1247 (11th
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Cir. 2003); In re Humana Inc. Managed Care Litigation, 285 F.3d 971 (11th Cir. 2002); In re
Managed Care Litigation, 246 F.Supp.2d 1363 (Jud. Pan. Mult. Lit. 2003); In re Managed Care
Litigation, 236 F.Supp.2d 1336 (S.D. Fla. 2002); In re Managed Care Litigation, 209 F.R.D. 678
(S.D. Fla. 2002); In re Managed Care Litigation, 135 F. Supp.2d 1235 (S.D. Fla. 2001); Moore v.
Liberty Nat. Ins.Co., 108 F.Supp.2d 1266 (N.D. Ala. 2000); Avis Rent A Car Systems, Inc. v.
Heilman, 876 So.2d 1111 (Ala. 2003); Yeager v. General Motors Acceptance Corp., 719 So.2d
210 (Ala. 1998); Johnson v. Garlock, 682 So.2d 25 (Ala. 1996). Ms. Ford is Of Counsel to the
Firm.

E-MAIL: cford@whatleykallas.com

Alan Mansfield

Alan M. Mansfield has practiced primarily in the area of national consumer class action and
public interest litigation since 1991, focusing on healthcare, telecommunications, and consumer
privacy issues. His clients have included such public interest organizations as the California
Medical Association, Consumer Watchdog, and the Privacy Rights Clearinghouse.

Mr. Mansfield has been involved in numerous significant healthcare matters, including a class
action against Anthem Blue Cross for improperly closing certain health plans which resulted in a
settlement requiring defendant to limit plan rate increases and requiring any plan changes to be
without medical underwriting for several years (Feller v. Anthem Blue Cross, Ventura County
Superior Court Case No. 56-2010-00368587-CU-BT-VTA); and a class action representing a
number of California pharmacists seeking to require Pharmacy Benefits Managers to provide
data required under state law, obtaining a significant decision from the Ninth Circuit and the
California Supreme Court interpreting the scope of the First Amendment as applied to California
pharmacists’ claims under California law (Beeman v. Anthem Prescription, 2011 U.S. App.
LEXIS 14687 (9th Cir., July 19, 2011), Beeman v. Anthem Prescription, 58 Cal. 4™ 529 (2013).
He also has been actively involved in numerous cases on behalf of patients, including Doe v.
United Health Care, No. 13-cv-00864 (C.D. Cal. filed 2013) (national class action settlement
approved in July 2014 permitting consumers to opt out of mail order program); Doe v. Cigna
Health Care, No. 15-cv-60894 (S.D. Fla. filed 2015) (national settlement implemented in
December 2015 that removed HIV/AIDS specialty medications from the mandatory mail order
tier); Doe v. Blue Cross of California, No. 37-2013-31442 (San Diego Super. Ct. filed 2013)
(California-only settlement implemented in May 2013 cancelling mandatory mail order
program); and Doe v. Anthem, Inc. (national settlement implemented in June 2016 that also
removed HIV/AIDS specialty medications from the mandatory mail-order requirement tier for
all of Anthem’s subsidiaries in the United States). He is also currently representing plaintiffs in
lawsuits against Aetna, Inc. and Coventry Health Plans for discriminating against HIV/AIDS
patients, alleging that mandatory mail-order pharmacy programs pose serious health and privacy
threats to HIVV/AIDS patients receiving specialty medications from the retail pharmacist of their
choice.

As part of his commitment to public interest litigation, Mr. Mansfield was one of the lead
counsel in Garrett v. City of Escondido, 465 F.Supp. 2d 1043 (S.D. Cal. 2006), in the U.S.
District Court for the Southern District of California, which successfully challenged the legality
of the City of Escondido’s immigration landlord-tenant enforcement ordinance, resulting in one
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of the first decisions addressing the constitutionality of local ordinances or state laws addressing
immigration issues. Based on that and other work in the community performed by both him and
the previous firm for which he was the managing partner (Rosner & Mansfield LLP), he and his
firm was awarded the 2007 Public Service by a Law Firm Award by the San Diego County Bar
Association. He also assisted the ACLU in obtaining a significant First Amendment victory
regarding the improper seizure by the U.S. Government of property belonging to members of the
Mongols Motorcycle Club (Rivera v. Melson, No. 2:09-cv-02435 DOC (JCx)(C.D. Cal.)). He
was also involved in the “Joe Camel” teen smoking case, a landmark decision that permitted
false advertising claims to proceed against a major tobacco company. Mangini v. R.J. Reynolds
Tobacco Co. (1994) 7 Cal.4th 1057.

Highlights from other recent successful actions where he was appointed as one of the lead class
counsel include a class action against American Honda for misrepresenting gas mileage on
Honda Civic Hybrids, resulting in a settlement valued at over $400 million (Lockabey v.
American Honda, S.D. Sup. Ct. Case No. Case No. 37-2010-00087755-CU-BT-CTL); and an
action involving the unauthorized billing of consumers for overdraft fees on checking and debit
account, resulting in the creation of a $35 million common fund and significant cy

pres contributions to several non-profit organizations (Closson v. Bank of America, San
Francisco Superior Court Case No. CGC 04436877). He also prevailed, after a two-week long
class action arbitration in January 2009, on behalf of a class of senior citizens residing at a senior
living community who were charged entrance fees in violation of California’s landlord-tenant
laws, obtaining significant relief for the benefit of the class members and contributions for
Alzheimer’s Disease research (VanPelt v. SRG).

Mr. Mansfield was also one of the lead counsel in a class action against Sprint Communications
for charging customers improper telephone fees for data plan communication, resulting in a
settlement that fully refunded the vast majority of such charges (Taylor v. Sprint
Communications, Case No. C07-CV-2231-W (RJB)); a class action involving billing customers
for previously promised airtime, resulting in a class action settlement that gave over 1 million
customers the ability to claim full reimbursement for the uncredited airtime (Nelson v. Virgin
Mobile, Case No. 05-CV-1594-AJB); a case challenging Sprint’s failure to provide a cancellation
window when it imposed certain additional fees against customers in July 2003, resulting in a
class-wide settlement returning Early Termination Fees that had been charged to consumers, as
well as improving certain disclosure practices (UCAN v. Sprint Spectrum LP, San Diego Superior
Court Case No. GIC 814461); and Maycumber v. PowerNet Global Telecommunications, Case
No. 06-cv-1773-H (RBB) (S.D. Cal.), which challenged the practice of charging a “Network
Access Charge” as a tax when it was not, resulting in a significant refund of such charges. Mr.
Mansfield also represented the public interest group UCAN in an action before the California
Public Utilities Commission involving improper billing for Early Termination Fees, resulting in a
refund of over $18 million in fees to over 100,000 former Cingular Wireless customers (In Re
Cingular Wireless, CPUC Case No. 1.02-06-003), as well as an action challenging AT&T
California’s practice of terminating 911-only service to California residents in violation of the
Public Utilities Code, resulting in a multi-million dollar fine and an order requiring significant
practice changes (UCAN v. SBC California, CPUC Case No. C.05-11-011).

Mr. Mansfield received his B.S. degree, cum laude, in Business Administration - Finance from
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California Polytechnic State University, San Luis Obispo in 1983 and his Juris Doctorate degree
from the University of Denver School of Law in 1986. He is admitted to the Bar of the State of
California, to the United States District Courts for all Districts of California and to the Third,
Fifth, Ninth and Tenth Circuit Courts of Appeal. Mr. Mansfield is Of Counsel to the Firm.
E-MAIL: amansfield@whatleykallas.com

Deborah Winegard

Ms. Winegard focuses her practice on healthcare litigation, primarily representing physicians,
ambulatory surgery centers, and other healthcare providers in disputes with third party payers
and in antitrust litigation against health insurers and healthcare systems. Ms. Winegard also
represents medical societies and organizations advocating for physician interests with payers and
government.

Ms. Winegard speaks widely on healthcare and reimbursement issues affecting physicians. She
has given presentations for the American Medical Association, the Ambulatory Surgery Center
Association, the American Society of Medical Association Counsel, the Medical Group
Managers Association, and several state and specialty medical associations. Ms. Winegard has
published articles in several publications, including Connecticut Medicine, published by the
Connecticut State Medical Society, and Texas Medicine, published by the Texas Medical
Association. A webinar on RAC and other medical audits Ms. Winegard conducted for the
Physicians Advocacy Institute is available on that organization’s website.

Ms. Winegard’s prior experience includes serving as the General Counsel and Director of Third
Party Payer Advocacy for the Medical Association of Georgia, as General Counsel and Senior
Vice President for the California Medical Association, as Law & Government Affairs Vice
President for four states for AT&T, and as an Associate on King & Spalding’s Healthcare Team.

Ms. Winegard served as the Facilitator for the MDL settlements with Aetna, Blue Cross Blue
Shield Association, Capital Blue Cross, CIGNA, Health Net, and Humana, handling compliance
disputes brought by physicians who complained that these health insurers had violated the
settlement agreements reached in the MDL healthcare litigation.

Ms. Winegard graduated magna cum laude with a B.A. in Politics from Wake Forest University
in 1979, where she was elected to the Phi Beta Kappa honor society. She earned her J.D. with
honors from George Washington University in 1982. She is admitted to practice in Georgia, as
well as in the United States District Court for the Northern District of Georgia.

Ms. Winegard is based in Atlanta, where she serves as a member of the Board of Governors and
Chair of the Audit Committee for LifeLink Foundation. She has previously held leadership
positions for the Health Law Section of the State Bar of Georgia, the Georgia Association for
Women Lawyers, and the National Kidney Foundation of Georgia, and has also served on the
Boards of Directors for the Alliance Frangaise d’Atlanta and the Boys & Girls Clubs of Metro
Atlanta.
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Ms. Winegard speaks French and Spanish. Ms. Winegard is Of Counsel to the Firm.
E-MAIL: dwinegard@whatleykallas.com

D. Jamie Carruth

Mr. Carruth practices in the areas of healthcare litigation, antitrust, product liability, consumer
protection, complex litigation, and class actions. He represents physicians, medical practices, and
ambulatory surgical centers in reimbursement and contract disputes against managed care
companies. He represents clients in alternative dispute resolution proceedings in addition to state
and federal courts. He is a member of the Alabama Bar since 2004 and is admitted to practice in
the United States District Court for the Northern District of Alabama. He is a member of the
American and Birmingham Bar Associations. He received a B.A. in political science from the
University of Alabama, Tuscaloosa, Alabama in 2001 and obtained a J.D. in 2004 from the
University of Alabama School of Law, Tuscaloosa, Alabama.

E-MAIL: jcarruth@whatleykallas.com

S. Scott Garrett

Scott Garrett graduated with a B.A. in English from Oglethorpe University in 1994 and obtained
his J.D. summa cum laude from the Birmingham School of Law in 2012. Mr. Garrett joined the
Firm after passing the July 2012 Alabama Bar Examination. He is admitted to practice law in the
state of Alabama as well as the United States District Courts for the Northern and Middle
Districts of Alabama and the District of Colorado. Mr. Garrett currently also serves as an adjunct
professor of law at the Birmingham School of Law and has taught Legal Research and Writing,
Torts, and bar exam review classes. He also serves as the faculty advisor to the Judge Hugh
Locke Honor Society and sits on the Faculty Advisory Board at the Birmingham School of Law.
Mr. Garrett was recognized by the Birmingham School of Law as the 2016 Distinguished
Alumnus of the Year for his service to the law school and to the Birmingham legal community.
E-MAIL: sgarrett@whatleykallas.com

Michael S. Lyons

Mr. Lyons graduated with honors from the University of California at Santa Barbara (B.A.
Philosophy, 2008) and from Duke Law School (J.D., 2012). While in law school, Mr. Lyons was
a Submissions Editor of the Duke Environmental Law and Policy Forum. Mr. Lyons joined the
Firm after passing the July 2012 New York Bar Examination. He is admitted to practice law in
the state of New York, as well as the United States District Court for the Southern and Eastern
Districts of New York and the District of Colorado. His main areas of practice are healthcare
litigation and antitrust litigation.

E-MAIL: mlyons@whatleykallas.com

C. Nicholas Dorman
Mr. Dorman is an associate in the Firm’s Birmingham office. His practice is focused in the areas
of antitrust, healthcare, and other complex litigation.
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Mr. Dorman graduated first in his class from the University of Florida Levin College of Law,
receiving book awards in Antitrust: Healthcare; Appellate Advocacy; Constitutional Law;
Consumer Law; Electronic Discovery, and Electronic Discovery: Search and Data Analysis. He
served on the Florida Law Review as Managing Editor. While at the Levin College of Law, he
also served as an extern to Hon. Gary R. Jones and to Hon. Maurice M. Paul, both of the U.S.
District Court for the Northern District of Florida.

Mr. Dorman is a member of the Florida Bar, and is admitted to practice before the U.S. District
Courts for the Northern, Middle, and Southern Districts of Florida. He is a member of the
American Bar Association (Healthcare and Antitrust Sections, as well as several Committees
thereof) and a member of Public Justice.

Mr. Dorman obtained his B.A., magna cum laude, in English (Creative Writing Concentration)
from Loyola University New Orleans, receiving the Loyola University Excellence in Writing
Award, which is awarded to one graduating senior each year. He served as a summer associate at
the Firm during law school.

E-MAIL: ndorman@whatleykallas.com

Helen L. Eckinger

Ms. Eckinger is an associate with the Firm. She obtained her B.A. with distinction in English
from Yale University and her J.D. magna cum laude from The University of Alabama School of
Law, where she was a member of Order of the Coif, a Hugo Black Scholar, and the Executive
Editor of the Alabama Law Review. Following law school, she served as a law clerk for the
Honorable Abdul K. Kallon of the Northern District of Alabama from 2013 to 2015.

E-MAIL: heckinger@whatleykallas.com

Howard M. Miles (Executive Director)

As Executive Director, Mr. Miles is responsible for the business operations of the Firm,
including supervision of the human resources, accounting and communications departments, and
he is an actively practicing lawyer. Prior to joining the Firm, Mr. Miles was in private law
practice for over 20 years, a portion of which he served as General Counsel for a broadcasting
company based in Birmingham. Mr. Miles has counseled his business clients, including
healthcare providers on a broad range of topics, including litigation, arbitration, and significant
transaction work. Mr. Miles is FINRA-registered, by passing the Series 7, and is a registered
mediator with the Alabama Center for Dispute Resolution. He has used his litigation and
accounting background in hospital representation before arbitrators.

He has been a member of the Alabama and Mississippi State Bars since 1983. Prior to law
school, Mr. Miles was a Certified Public Accountant in Mississippi. He obtained a B.B.A. in
1979 and J.D. in 1983 from the University of Mississippi. He was born in Ketchikan, Alaska.
E-MAIL: hmiles@whatleykallas.com
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Alan M. Mansfield (SBN 125998)
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San Francisco, CA 94104
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L. Timothy Fisher (SBN 191626)
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Co-Lead Interim Class Counsel
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DECLARATION OF L. TIMOTHY FISHER
I, L. Timothy Fisher, declare as follows:

1. I am an attorney at law licensed to practice in the State of California. | am a
member of the bar of this Court, and | am a partner at Bursor & Fisher, P.A., Co-Lead Interim
Class Counsel for Plaintiffs. | make this declaration in support of Plaintiffs’ Motion for
Preliminary Approval of Class Action Settlement, Provisional Certification of Nationwide
Settlement Class, and Approval of Procedure for and Form of Notice. | have personal knowledge
of the facts set forth in this declaration, and, if called as a witness, could and would competently
testify thereto under oath.

2. Bursor & Fisher, P.A. and Whatley Kallas LLP (collectively, “Class Counsel’)
conducted extensive research, discovery, and investigation during the prosecution of this Action,
including, without limitation: (i) inspection and analysis of Defendants’ sales data, advertising
materials, technical specifications, and benchmarks and other performance data; (ii) research into
additional benchmarking and testing of the GTX 970 by various trade publications; (iii) review of
Defendants’ public filings, press releases, and other public statements; (iv) interviews with
NVIDIA employees and third-party witnesses and presentations by Class Counsel to NVIDIA
employees and representatives analyzing the technical performance and testing data provided by
NVIDIA; (v) consultation with and retention of experts and litigation consultants; and (vi) service
of subpoenas duces tecum to third-party retailers who sold the GTX 970, and subsequent review of
resulting documents from Best Buy, Rakuten, B&H Photo, Amazon, MacMall, and Newegg.

3. Class Counsel and counsel for Defendants have engaged in substantial arm’s-length
negotiations in an effort to resolve the Action over a period of roughly one year, including
conducting numerous telephone conferences, in-person meetings with NVIDIA employees and
representatives, and an in-person mediation before the Honorable Edward A. Infante on April 26,
2016, with subsequent follow-up negotiations, during which the terms of an agreement were
extensively debated and discussed.

4, This Settlement constitutes an excellent recovery for Settlement Class Members,

and is within the reasonable range of probable recoveries. While there are various formulations of
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recovery, focusing on the concept of comparing the value of what was advertised as compared to
the value of what was received, given that the GTX 970 carries “an average retail price of
approximately $350,” a cash payment of $30 for each Unit would constitute approximately 8.6% of
the purchase price. See SACC { 52. One of the primary misrepresentations at issue is that the
GTX 970 does not operate with a full 4 gigabytes of RAM, but rather with a 3.5 GB pool of RAM
and a decoupled and less performant 0.5 GB spillover segment that operates at one-seventh the
speed of the main pool. See id. § 4. Accordingly, Settlement Class Members allege they were
shortchanged on 0.5 GB of their 4 GB of RAM, or about 12.5%. Id. {5 (“However, because the
final [0.5 GB segment] runs at a materially slower rate than the first 3.5 GB, the GTX 970 devices
do not function as if they have a full 4 GB of memory, a material selling point and characteristic
for these devices.”). Thus, as one measure of recovery, Settlement Class Members could expect to
receive $43.75 on average (which is 12.5% of $350) if they were successful at trial. In this way, a
recovery of $30 would represent approximately 70% of the anticipated value of these claims. As
an alternative measure and check on the range of potential damages set forth above, our survey of
sales price data shows the average price differential between the less-performant GTX 960 and the
GTX 970 at issue for the majority of the class period is approximately $100. While no one
disputes that the GTX 970 performs at higher output levels as compared to the GTX 960, Plaintiffs
allege it does not actually perform as well as represented. Thus, while this would be the subject of
expert testimony on both sides, from Plaintiffs’ perspective it is realistic to also consider a per unit
damages estimate of approximately $50, particularly when compared to the above performance
analysis.

5. As Judge Infante can independently attest to the Court at the appropriate time, the
amount of attorneys’ fees were negotiated separately and apart from the other terms of the
Settlement Agreement, and only after the other settlement terms were agreed to in principle.
Further, attorneys’ fees shall be paid separate from and in addition to the other relief afforded to the
Settlement Class Members in the Settlement Agreement.

6. The parties propose that Kurtzman Carson Consultants, LLC (“KCC”) shall serve as

the Administrator. KCC has estimated that the cost of notice and settlement administration will be
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approximately $379,000, which shall be paid by NVIDIA. See Settlement Agreement § 6.5
(“NVIDIA shall bear the cost of providing notice to the Settlement Class.”). These costs are
reasonable in light of the value of the settlement, given that they do not diminish the money
available to Settlement Class Members. Regardless of the costs of notice, Settlement Class
Members who submit a timely and valid claim shall receive a $30 payment under the Settlement
Agreement.

7. NVIDIA is responsible for ensuring that notice is disseminated to public officials
pursuant to the Class Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. § 1715(b). See Settlement
Agreement § 6.7. If NVIDIA requests that KCC mails CAFA notice in its stead, these costs will be
included as part of the overall costs of KCC’s notice program.

8. The proposed Settlement Class is comprised of hundreds of thousands of consumers
who purchased GTX 970 devices. Plaintiffs had previously subpoenaed the primary retailers of
these devices, and they are in the process of gathering individually identifiable contact information
for Settlement Class Members and providing that information to the Administrator.

9. Class Counsel have vigorously and competently pursued the Settlement Class
Members’ claims. The arm’s-length settlement negotiations that took place and the investigation
they undertook demonstrate that Class Counsel adequately represent the Settlement Class.
Moreover, the named Plaintiffs and Class Counsel have no conflicts of interests with the
Settlement Class. Rather, the named Plaintiffs, like each absent Settlement Class Member, have a
strong interest in proving Defendants’ common course of conduct, and obtaining redress. In
pursing this litigation, Class Counsel, as well as the named Plaintiffs, have advanced and will
continue to advance and fully protect the common interests of all members of the Settlement Class.
Class Counsel have extensive experience and expertise in prosecuting complex class actions. Class
Counsel are active practitioners who are highly experienced in class action, product liability, and
consumer fraud litigation.

10.  Although Plaintiffs and Class Counsel had confidence in their claims, a favorable
outcome is not assured. We recognize that we will face risks at class certification, summary

judgment, and trial. Defendants would no doubt present a vigorous defense at trial, and there is no
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assurance that the class would prevail — or even if they did, that they would not be able to obtain an
award of damages significantly more than achieved here absent such risks. Thus, in the eyes of
Class Counsel, the proposed Settlement provides the Settlement Class with an outstanding
opportunity to obtain significant relief at this stage in the litigation. The Settlement Agreement
also abrogates the risks that might prevent them from obtaining relief.

11.  Attached hereto as Exhibit 1 is a true and correct copy of the Stipulation and
Agreement of Settlement and Release and exhibits thereto (the “Settlement Agreement”).

12.  Attached hereto as Exhibit 2 is a true and correct copy of Kurtzman Carson
Consultants, LLC’s (“KCC”) proposal and cost estimate for a notice and claims administration
program.

13.  Attached hereto as Exhibit 3 is a true and correct copy of the firm resume of Bursor
& Fisher, P.A.

I declare under penalty of perjury under the laws of the United States, the State of
California, and the State of New York that the foregoing is true and correct. Executed on July 22,

2016 at Walnut Creek, California.

e i

f}'\ ,( ufhlijz ’:]{ mkiu\_,
L. Timothy Fisher
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EXHIBIT 1
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STIPULATION AND AGREEMENT OF SETTLEMENT AND REL EASE

THIS STIPULATION AND AGREEMENT OF SETTLEMENT AND RELEASE (the
“Settlement Agreement”) is made by and between the named Plaintiffs proposed as Class and
Settlement Class Representatives, Andrew Ostrowski, Mark Roushion, Kiloe Young, Jason
Doerrer, Pedro Santiago, Kyle Ellis, Andy Torrales, Dylan Jordan, Joseph Vorraso, David
Dropski, Austin Verlinden, Stephen Denz, Joel Bernabel, Jan Paolo Jimenez, Timothy Farley,
Alexander Montgomery, Ryan Brenek, Jorrell Dye, Chester Bailey, Gukjin Chung, Garret
Giordano, Francis Palagano, Patrick E. Parker and Don Le (collectively, “Plaintiffs”) in the
lawsuits identified below, on the one hand, and NVIDIA Corporation (“NVIDIA”), Gigabyte
Global Business Corporation d/b/a Giga-Byte Technology Co. Ltd., G.B.T. Inc. (together with
Gigabyte Global Business Corporation, “Gigabyte”), ASUS Computer International (“*ASUS”),
and EVGA Corporation (“EVGA?), on the other hand (collectively “Defendants”).

RECITALS

1. On or after February 19, 2015, the following putative class action lawsuits were
filed in or transferred to the United States District Court for the Northern District of California,
San Francisco Division (the “Court”) or in the San Diego County Superior Court:

(1) Ostrowski v. NVIDIA Corp., Case No. 15-cv-00760-CRB

(2) Santiago v. NVIDIA Corp., et al., Case No. 15-cv-00789-CRB
(3) Roushion v. NVIDIA Corp., et al., Case No. 15-cv-01102-CRB
(4) Youngv. NVIDIA Corp., et al., Case No. 15-cv-01204-CRB
(5) Denzv. NVIDIA Corp., et al., Case No. 15-cv-01243-CRB

(6) Doerrerv. G.B.T., INC,, et al., Case No. 15-cv-01304-CRB

(7) Bernabel, et al. v. NVIDIA Corp., et al., Case No. 15-cv-01296-CRB
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(8) Farley, etal. v. NVIDIA Corp., et al., Case No. 15-cv-01800-CRB

(9) Dyev. NVIDIA Corp., Case No. 15-cv-03428-CRB

(10) Bailey v. NVIDIA Corp., Case No. 15-cv-04861-CRB

(11) Chung v. NVIDIA Corp., Case No. 15-cv-04308-CRB

(12) Giordano v. NVIDIA Corp., Case No. 15-c-04410-CRB

(13) Palagano v. NVIDIA Corp., Case No. 15-cv-03948-CRB

(14) Parker v. NVIDIA Corp., Case No. 15-cv-04306-CRB

(15) Don Le v. NVIDIA Corp., Case No. 37-2015-00006732-CU-BT-CTL (the
“State Court Action”).

2. By Order dated March 27, 2015 (original Dkt. No. 34), and subsequently on
April 23, 2014 (Dkt. No. 57 — Farley), November 10, 2015 (Dkt. No. 100 — Dye, Giordano,
Palagano, Parker, Chung & Bailey), the Court consolidated all such actions filed in federal
court under the caption In re NVIDIA GTX 970 Graphics Chip Litigation, Case No. 15-cv-
00760-CRB (collectively, the “Consolidated Federal Court Actions,” and together with the
State Court Action, the “Litigation”), and on May 14, 2014 (Dkt. No. 64) appointed Whatley
Kallas LLP and Bursor & Fisher, P.A. as Joint Lead Counsel effective May 8, 2014. The State
Court Action was thereafter stayed in deference to the Consolidated Federal Court Actions.

3. The claims asserted in the Litigation concerned the NVIDIA GeForce GTX 970
graphics processing unit (the “GTX 970” or “GPU”), which was designed by NVIDIA and
manufactured and/or sold by Defendants and Add-In Card (“AIC”) partners Gigabyte, ASUS,
EVGA, InnoVISION Multimedia Limited, Micro-Star International Co., Ltd.,, Manli
Technology Group Ltd., Palit Microsystems Ltd., PC Partner Group Ltd., PNY Technologies

Inc. and ZOTAC International (MCO) Ltd. or their subsidiaries, divisions or affiliates
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(collectively, the “AlC Partners”). Plaintiffs allege in the Litigation that the GTX 970 was sold
to consumers (directly or indirectly through retailers) based on inaccurate or misleading
information regarding the GTX 970’s specifications, performance and capabilities. Defendants
deny, and continue to deny, all such allegations.

4. On July 15, 2015, Defendants filed in the Consolidated Federal Court Actions a
motion to dismiss Plaintiffs’ First Amended Consolidated Class Action Complaint (“FAC”).

5. On November 24, 2015, after Defendants withdrew their motion to dismiss the
FAC, and after the Consolidated Federal Court Actions were reassigned to the Honorable
Phyllis J. Hamilton, Plaintiffs filed a Second Amended Consolidated Class Action Complaint
(“SAC”). The SAC alleges 22 claims for relief:

(1)  Violation of The Magnuson-Moss Warranty Act (“MMWA”’), 15 U.S.C. 8§
2301, et seq.;

(2 Breach of Express Warranty;
3) Breach of Implied Warranty of Merchantability;
4) Common Counts / Assumpsit/ Unjust Enrichment;

(5) Violation of California’s Consumers Legal Remedies Act (““CLRA”),
California Civil Code 881750, et seq.;

(6) Violation of California’s Unfair Competition Law (““UCL”’), California
Business & Professions Code 8§ 17200, et seq.;

@) Violation of California’s False Advertising Law (““FAL’), California
business & Professions Code 8§ 17500, et seq.;

(8) Negligent Misrepresentation;

(9)  Violation of the Michigan Consumer Protection Act (““MCPA), Mich.
Comp. Laws 8§ 445.901, et seq.;

(10)  Violation of the Florida Deceptive and Unfair Trade Practices Act
(“FDUTPA”), Fla. Stat. 88 501.201, et seq.;
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(11)
(12)

(13)

(14)

(15)

(16)

17)

(18)

(19)

(20)

(21)

(22)

Violation of New York Gen. Bus. Law § 349;
Violation of New York Gen. Bus. Law § 350;

Violation of the Illinois Consumer Fraud and Deceptive Practices Act,
815 Ill. Comp. Stat. §8 505/1, et seq.;

Violation of the Missouri Merchandising Practices Act, Mo. Rev. Stat. §8
407.010, et seq.;

Violation of the Oklahoma Consumer Protection Act, Okla. Stat. tit. 15 88
751, et seq.;

Violations of the Connecticut Unfair Trade Practices Act, Conn. Gen. Stat.
8§ 42-110, et seq.;

Violations of the North Carolina Unfair and Deceptive Trade Practices
Act, N.C. Gen. Stat. 8 75-1.1;

Violation of the Maryland Unfair and Deceptive Trade Practices Act, Md.
Code Ann. § 13-303;

Violation of the Colorado Unfair and Deceptive Trade Practices Act,
C.R.S. § 6-1-105;

Violation of the Pennsylvania Unfair Trade Practices and Consumer
Protection Law, 73 Pa. Stat. 8§ 201-1, et seq.;

Violation of the Georgia Fair Business Practices Act; and

Violation of Similar Unfair and Deceptive Trade Practices Act.

6. On January 22, 2016, Defendants filed in the Consolidated Federal Court

Actions a motion to dismiss the SAC, which Plaintiffs opposed on April 20 2016. The motion

to dismiss the SAC was set for hearing on July 6, 2016, but by stipulation has been vacated.

7. Plaintiffs, through their counsel, have conducted extensive research, discovery

and investigation during the prosecution of the Litigation, including, without limitation, review

of testing of the GTX 970 provided by both NVIDIA and third parties, retention and

consultation with an industry consultant to explain how the GTX 970 operated and the technical
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and performance limitations in its design and structure, review of technical performance
documents provided by NVIDIA and promotional materials provided by both Defendants and
the primary third party retailers who sold the GTX 970, in person interviews with
representatives of NVIDIA, including Jonah Alben, the primary designer of the GTX 970, and a
presentation to NVIDIA of Plaintiffs’ understanding of the technical performance data provided
by NVIDIA, review and analysis of pricing data, consumer performance complaints and
industry reviews of the GTX 970 and its competitors; review of NVIDIA’s and other entities’
public filings, press releases and other public statements and the consumer petition submitted to
the Federal Trade Commission for similarity of complaints.

8. Counsel for Plaintiffs and counsel for Defendants have engaged in substantial
arm’s-length negotiations in an effort to resolve the Litigation over a period of more than nine
months, including conducting numerous telephone conferences, direct meetings with NVIDIA
representatives and their counsel, and a face-to-face mediation session before the Honorable
Edward A. Infante on April 26, 2016, with subsequent follow on negotiations after that
mediation during which the terms of an agreement were extensively debated and negotiated.

9. Defendants deny all claims, charges and allegations asserted against them, and
disclaim any wrongdoing or liability whatsoever. As set forth in Defendants’ motion to dismiss
the SAC, Defendants argue that they did not make any misrepresentation of any kind to
Plaintiffs or other members of the Settlement Class regarding the GTX 970, which has received
numerous awards and accolades, including “GPU of the Year,” “Best Graphics Card” and “Best
Gaming Gear.” As further set forth in Defendants’ motion to dismiss, Defendants argue that
Plaintiffs and other members of the Settlement Class purchased a superior product at a bargain

price relative to competitor products on the market.
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10.  Defendants have agreed to the compromise and settlement of the Litigation
subject to the terms and conditions set forth herein to avoid the substantial burden, expense,
management distraction and uncertainties that would be involved in protracted litigation, and to
terminate the Released Claims against Defendants.

11.  Plaintiffs have agreed to settle their claims and those of the Settlement Class
upon the terms and provisions set forth herein and as a result of extensive investigation and
thorough research of the law applicable to the claims underlying the Litigation, after balancing
the benefits that Plaintiffs and the Settlement Class will receive from the Settlement against the
uncertain outcome, risks, difficulties, and delays of litigation, in general, and in complex
actions such as this Litigation, in particular, and after concluding that the Settlement is in the
best interests of the Settlement Class.

12.  The Parties and their counsel believe that the terms and conditions of this
Settlement Agreement are fair, reasonable, and adequate to the Settlement Class and the Parties.

NOW, THEREFORE, in consideration of the recitals, agreements and covenants set
forth herein, subject to approval by the Court and intending to be legally bound, Plaintiffs, on
behalf of themselves and the Settlement Class, and Defendants, on behalf of the Released
Parties (collectively, the “Parties”), hereby STIPULATE AND AGREE to compromise and
resolve the Litigation on the following terms and conditions:

TERMS

1. Additional Definitions

1.1 “Administrator” means Kurtzman Carson Consultants, LLC (“KCC”), which
shall serve as the settlement administrator for the settlement and perform the settlement
administration duties as set forth herein.

1.2 “Cash Payment” shall mean $30.00 per GTX 970 Unit for which a valid and
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timely Claim Form is submitted.

1.3 “GTX 970 GPU” means all versions of the GeForce GTX 970 graphics
processing unit that were manufactured and/or sold and/or licensed for manufacture by
Defendants and/or the AIC Partners and that were purchased in the United States of America.

1.4 “Claim Form” means the form to be used by Settlement Class Members to
make a claim under this Settlement Agreement, a copy of which is attached hereto as Exhibit 1.
The Claim Form shall be made available to be completed either on-line through the website to
be established by the Administrator as described herein, or available to be downloaded or sent
by mail in substantially similar form to be printed and submitted by U.S. Mail, email or
facsimile.

15 “Claim Period” means the period to submit a Claim Form, which will end on a
date to be set in the Preliminary Approval Order.

1.6 “Claims Administration” means the process by which this Settlement
Agreement is administered pursuant to the terms of this Settlement Agreement.

1.7 “Class Counsel” means Whatley Kallas LLP and Bursor & Fisher, P.A.

1.8 “Class Notice” or “Notice” means the Court-approved notice of the Settlement
and related matters provided to the Settlement Class, substantially in the form of Exhibits 2 (the
full notice of class action settlement) and 3 (the summary notice of class action settlement)
attached hereto.

1.9 “Closing Date” means the last date of the Claim Period on which a Claim
Form must be postmarked if sent by U.S. mail, or 11:59 p.m. Pacific Time on the date set by
the Court, if sent by any other means, including email or facsimile, for a Settlement Class
Member to be entitled to the relief contemplated in this Settlement Agreement.

1.10  “Court” means the United States District Court for the Northern District of

California.
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1.11  “Effective” means the date on which all conditions precedent described in
Section 12 below have been satisfied.

1.12  “Effective Date” means the date upon which this Settlement Agreement
becomes Effective as described in Section 12 below.

1.13  “Final Judgment” means the final judgment by which the Court approves this
Settlement Agreement, approves payment of attorneys’ fees, expenses, and compensation, and
makes such other final rulings as are contemplated by this Settlement Agreement, substantially
in the form of Exhibit 4.

1.14  *Objection Date” means the final date on which members of the Settlement
Class may file and serve objections to this Settlement Agreement.

1.15  *“Opt-Out Date” means the final date on which an opt-out notice must be
received by the Administrator for a putative Settlement Class Member to elect to be excluded
from this Settlement Agreement and the Settlement Class.

1.16  “Plaintiffs’ Counsel” means Whatley Kallas, LLP, Bursor & Fisher, P.A.,
Audet & Partners, LLP, Bramson Plutzik Mahler & Birkhaeuser, LLP, Cuneo Gilbert &
LaDuca, LLP, Doyle Lowther, LLP, Edelson PC, Kaplan Fox & Kilsheimer, LLP, Levi &
Korsinsky, LLP, Levin Fishbein Sedran & Berman, McConnell & Sneed, LLC, Schubert
Jonckheer & Kolbe, LLP, Seeger Weiss, LLP, Westerman Law Corp., Whitfield Bryson &
Mason, LLP, and Wiggins Childs Pantazis Fisher Goldfarb, LLC.

1.17  “Preliminary Hearing” means the hearing at which the Parties will seek
preliminary approval of this Settlement Agreement and entry of the Preliminary Approval Order
substantially in the form of Ex. 5 hereto.

1.18  “Preliminary Hearing Date” means the date on which the Court holds the
Preliminary Hearing.

1.19  “Product ldentification Number” means the product identification number,
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serial number, stock keeping unit (“SKU”), device identification number, part number, or other
letters and/or digits embedded on the box, back, or bottom of each GPU that comprises its

identification number, or that can be located by checking the settings for the GPU via software.

1.20  “Proof of Purchase” means one or more of the following, which demonstrates
that a member of the Settlement Class purchased a GPU: a sales receipt, a credit card receipt or
statement or other receipt or account statement, a shipping manifest, a purchase order, an email
confirmation, submission of a Product Identification Number, or the unique verification or
confirmation number provided by the Administrator as set forth in Paragraph 2.2 below, or other
similar documentation reflecting a qualifying purchase.

1.21  “Released Claims” means and includes all claims that were or could have been
asserted in the Litigation to the extent they arise out of or relate to the marketing, advertising,
promotion, sale, performance, capabilities or specifications of the GTX 970, based on the claims
asserted in the SAC relating to the GTX 970.

1.22  “Released Persons” means and includes:

(1) NVIDIA, Gigabyte, ASUS, EVGA and their present or past parent
corporations, subsidiaries, divisions, affiliates, partners, directors, officers, employees, agents
and insurers, and each of their respective predecessors, heirs, executors, administrators,
successors and assigns, and authorized retailers;

(2) The AIC Partners and their present or past parent corporations,
subsidiaries, divisions, affiliates, partners, directors, officers, employees and agents, and each
of their respective predecessors, heirs, executors, administrators, successors and assigns, and
authorized retailers.

1.23  “Releasing Persons” means and includes Plaintiffs, members of the Settlement

Class who have not validly requested exclusion from the Settlement Class pursuant to Section 9

below, Plaintiffs’ Counsel and each of their respective predecessors, heirs, executors,
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administrators, successors, and assigns in their capacities as such.

1.24  “Settlement” means the settlement embodied and contemplated by this
Settlement Agreement.

1.25  “Settlement Class” means all persons and entities resident in the United States
of America who purchased a GTX 970 GPU in the United States of America from the
Defendants, the AIC Partners or their authorized retailers prior to the Preliminary Hearing Date
other than for purposes of resale or distribution. Excluded from the Settlement Class are (1)
employees of Defendants or the AIC Partners, including their current or former directors,
officers and counsel; (2) any entity that has a controlling interest in Defendants or the AIC
Partners; (3) Defendants’ and the AIC Partners’ affiliates and subsidiaries; and (4) the judge to
whom this case is assigned and any member of the judge’s immediate family.

1.26  “Unit” isone GTX 970 GPU.

2. The Settlement

The following settlement terms in paragraphs 2(a)-(c) will be implemented upon the
Effective Date, unless the Parties otherwise agree:

a. GTX 970 Cash Payment.

2.1 Subject to Section 2.6, members of the Settlement Class who own a GTX 970
GPU purchased prior to the Preliminary Hearing Date are entitled to submit a Claim Form for
each Unit purchased during the Class Period to the Administrator within the Claim Period.
Subject to verification and approval by the Administrator, members of the Settlement Class
shall be entitled to the Cash Payment for each Unit for which a timely Claim is submitted and
approved by the Administrator. If a Settlement Class Member purchased multiple Units, they
can submit one Claim Form listing multiple Units.

2.2 If a Settlement Class Member receives direct notice of the terms of the

10
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Settlement, they shall only be required to submit on the Claim Form the unique verification
code provided on the direct notice sent to them by the Administrator, and any updates to their
mailing address. If a Settlement Class Member does not receive direct notice of the terms of the
Settlement sent to them by the Administrator, they shall be required to submit Proof of Purchase
for each Unit for which they submit a Claim Form.

b. Reimbursement Fund.

2.3 The Administrator shall establish and maintain a non-interest bearing escrow
account (“Reimbursement Fund”), to be funded by NVIDIA as described below.

2.4 No funds held in the Reimbursement Fund shall be distributed to members of
the Settlement Class except in accordance with the terms of this Settlement Agreement, by order
of the Court, or with the written agreement of counsel for NVIDIA and Class Counsel. All
funds held in the Reimbursement Fund shall be deemed to be in the custody of the Court and
shall remain subject to the jurisdiction of the Court until such time as the funds are distributed
pursuant to the terms of this Settlement Agreement or further order of the Court.

C. Authorization of Cash Payment

2.5 The Administrator shall have sole and exclusive responsibility for determining
the eligibility of members of the Settlement Class for the Cash Payment.

2.6 The Administrator shall make determinations regarding the eligibility of
Settlement Class Members for the Cash Payment in accordance with the following procedures:

1) Upon receipt of the Claim Form and unique verification code or Proof of
Purchase, as applicable, from a member of the Settlement Class, the Administrator shall
promptly examine the Claim Form to determine whether the Settlement Class Member is

eligible for the Cash Payment.

11



Case 4:15-cv-00760-PJH Document 130-2 Filed 07/25/16 Page 18 of 89

(@) If the documents received by the Administrator within the Claim Period
are complete and indicate that the member of the Settlement Class is eligible for the Cash
Payment, then after the conclusion of the Claim Period, and upon the Effective Date unless the
Parties otherwise agree, and as set forth below, the Administrator shall disburse payment from
the Reimbursement Fund to the Settlement Class Member in the amount indicated on the Claim
Form as approved by the Administrator.

3) If the documents received by the Administrator within the Claim Period
indicate that the member of the Settlement Class may be eligible for the Cash Payment, but are
incomplete or otherwise deficient, the Administrator shall promptly notify the member of the
omission(s) or deficiency and the steps that must be taken to rectify them. In the event a Claim
Form is timely submitted but the Administrator requires additional information to evaluate the
Claim Form, a member who receives notice of such a deficiency shall have until 30 days after
the date of the notice from the Administrator identifying such deficiencies to provide said
information. Such deadline will be specified in the deficiency letter.

4) If the documents received by the Administrator indicate that the member
of the Settlement Class is not eligible for the Cash Payment, or are received after the expiration
of the Claim Period or after the deadline to cure any deficiencies has passed, the Administrator
shall notify the member of the Settlement Class that he, she or it is not eligible for the Cash
Payment as to such Unit.

(5) The Administrator shall advise NVIDIA of the amount to contribute to the
Reimbursement Fund based on the amount of complete Claim Forms submitted and after all
incomplete Claim Forms have been resolved or denied. NVIDIA shall deposit such amounts

with the Administrator within 14 days of the notification from the Administrator of the amounts

12
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to be paid. All valid and timely claims shall be paid within 30 days of the receipt of such funds
by the Administrator, provided that this Settlement becomes Effective.
3. Release

3.1 The obligations incurred pursuant to this Settlement Agreement shall be in full
and final disposition of the Litigation and any and all Released Claims as against all Released
Persons, to the maximum extent permitted by law.

3.2 Upon the Effective Date, Plaintiffs, including all members of the Settlement
Class who have not validly opted out of the Settlement Agreement pursuant to Section 9 below,
on behalf of themselves, their heirs, executors, administrators, successors and assigns, and any
person they represent, shall, to the maximum extent permitted by law, have released and forever
discharged, and shall forever be enjoined from prosecution of, each and every Released Claim
against any of the Released Persons, whether or not such Plaintiff executes and delivers a Claim
Form. By releasing and forever discharging all Released Claims, whether known or unknown,
against the Released Persons, Plaintiffs, including all members of the Settlement Class who have
not validly opted out of the Settlement pursuant to Section 9 below, expressly, by operation of
the Final Judgment, waive any and all provisions, rights and benefits conferred by California

Civil Code § 1542, which provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE
TIME OF EXECUTING THE RELEASE, WHICH IF
KNOWN BY HIM OR HER MUST HAVE MATERIALLY
AFFECTED HIS OR HER SETTLEMENT WITH THE
DEBTOR,

and any other law of any applicable jurisdiction, or principle of common law, which is similar,
comparable, or equivalent to said provision.

3.3 Upon the Effective Date, each of the Released Persons shall be deemed to have,
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and by operation of the Final Judgment shall have, fully, finally, and forever released,
relinquished and discharged Plaintiffs, including all members of the Settlement Class who have
not validly opted out of the Settlement pursuant to Section 9 below, and Class Counsel and all
other Plaintiffs’ Counsel for all claims relating to or arising out of or connected with the
institution, prosecution, assertion, settlement or resolution of the Litigation and/or the Released
Claims. By releasing and forever discharging all such claims, whether known or unknown, the
Released Persons expressly, by operation of the Final Judgment, waive any and all provisions,

rights and benefits conferred by California Civil Code § 1542, which provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE
TIME OF EXECUTING THE RELEASE, WHICH IF
KNOWN BY HIM OR HER MUST HAVE MATERIALLY
AFFECTED HIS OR HER SETTLEMENT WITH THE
DEBTOR,

and any other law of any jurisdiction (domestic or foreign), or principle of common law, which is
similar, comparable, or equivalent to said provision.
4. Administrator

4.1 Subject to Court approval, KCC shall serve as the Administrator, and shall be
responsible for disseminating the Notice and for Claims Administration, including the activities
referred to in Sections 2, 6, 8 and 12.5 with respect to the Settlement. Promptly upon execution
of this Settlement Agreement, the Administrator shall establish a settlement website (the
“Settlement Website”), a settlement U.S. mail address (the “Settlement Mail Address”), and
designate a settlement telephone number (the “Settlement Telephone Number™) for purposes of
facilitating communication with members of the Settlement Class and the submission of Claim

Forms.
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5. Certification of Settlement Class

51 For purposes of settlement only, the Parties agree that, subject to Court approval,
the Settlement Class should be conditionally certified and that Plaintiffs be appointed as the
representatives of the Settlement Class, and Class Counsel appointed as counsel for the
Settlement Class. Defendants do not consent to the certification of the Settlement Class for any
purpose other than to effectuate this Settlement Agreement.

5.2 If this Settlement Agreement is terminated pursuant to its terms, or for any reason
the Settlement fails to become Effective, any and all orders certifying the Settlement Class,
whether in the form of preliminary findings or final findings, shall be immediately vacated and
of no force or effect. The stipulations and agreements contained in the Settlement Agreement
shall be null and void, and may not be referred to or used as evidence or for purposes of class
certification, or any other purpose.

6. Notice
The parties agree to, and will request the Court to approve, notice to the Settlement Class

as follows:

6.1 A copy of the full Notice and Summary Notice of Settlement substantially in the
form of Exhibits 2 and 3 shall be posted on the Settlement Website, together with the Settlement

Email Address and Settlement Telephone Number.

6.2 A copy of the Summary Notice of Settlement substantially in the form of Ex. 4
shall be published by the Administrator once in Wired magazine, or in a comparable mutually
agreeable publication. The Summary Notice shall not be less than 1/4 of a page in size, and
shall include the Settlement Website, the Settlement Email Address and the Settlement

Telephone Number.
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6.3  The Administrator will implement an Internet banner ad campaign that contains
an embedded link to the Settlement Website. This campaign will be designed to reach at least
75% of the members of the Settlement Class when combined with the other aspects of the notice
program set forth in Sections 6.1 and 6.2. The Administrator estimates that it will purchase in
the range of 130 million Internet impressions over a 30 day period to implement this aspect of

the notice program.

6.4  Members of the Settlement Class for whom contact information is made available
to the Administrator by either NVIDIA, the other Defendants, the AIC Partners, or third party
retailers, shall receive direct notice from the Administrator in the form of the Summary Notice
substantially in the form of EX. 4, either:

Q) By U.S. Mail where there is no available email address on the record
provided to the Administrator, or

2 Email to be followed by U.S. Mail in the event that email notice is
unsuccessful.

Such direct mailed notice shall include a unique verification code for each Member of the
Settlement Class, created by the Administrator, that may be submitted by the Settlement Class
Member as the required Proof of Purchase on the Claim Form.

6.5 NVIDIA shall bear the cost of providing notice to the Settlement Class as
approved by the Court in accordance with the provisions of this Section and the Court’s
Preliminary Approval Order as described in Section 7. The Administrator shall invoice
NVIDIA for the amounts to be paid the Administrator for services rendered under this
Settlement Agreement, which shall be paid under the terms of the agreement to be reached

between the Parties and the Administrator.

6.6  Subject to the approval of the Court, the Administrator shall provide the notice

16



Case 4:15-cv-00760-PJH Document 130-2 Filed 07/25/16 Page 23 of 89

described in Sections 6.1-6.4 above.

6.7 NVIDIA shall also cause to be disseminated the notice to public officials
required by the Class Action Fairness Act in accordance with the provisions of that Act.

NVIDIA shall, at its election, retain the Administrator to disseminate such notice.

6.8  In addition to the Notice and Summary Notice provided by the Administrator as
set forth in Sections 6.1-6.4 above, the Settlement Website shall permit members of the
Settlement Class who elect to do so to register online to receive email notice that the Court has
granted Final Approval of the settlement and updates on the deadlines to submit Claim Forms
and the status of payments under the terms of the Settlement.

7. Preliminary Approval Order

7.1  As soon as practicable after execution of this Settlement Agreement, the Parties
shall move the Court for preliminary approval of the Settlement in the manner contemplated by
Rule 23 of the Federal Rules of Civil Procedure. The Parties shall apply to the Court for entry of
a Preliminary Approval Order substantially in the form of Ex. 5:

(1) Preliminarily approving the Settlement as fair, reasonable, and adequate;

(2) Conditionally certifying the Settlement Class for settlement purposes only
and setting the date of the Final Approval Hearing and the dates for
submitting papers to the Court and other relevant deadlines;

(3) Approving the appointment of the Administrator;

(4)  Approving the full Notice and Summary Notice of Settlement;

(5) Directing the Administrator to provide notice in the manner described in
Sections 6.1-6.4;

(6) Requiring any member of the Settlement Class who requests exclusion
from the Settlement Class to submit to the Administrator a “Request for Exclusion from the

Settlement Class” within thirty (30) days from the completion date of the Notice program and
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in such manner and containing such information as required by the Notice; and

(7) Requiring any member of the Settlement Class who objects to the
approval of this Settlement Agreement to file and serve within thirty (30) days from the
completion date of the Notice program and in the manner provided in the Notice, notice of that
member’s intention to appear and object, the detailed description of the grounds for that
objection, the brand or manufacturer name of the AIC Partner and Product Identification
Number of the member’s Unit and all papers he, she or it intends to present to the Court in
opposition to this Settlement Agreement and agrees to be subject to discovery, and providing
that any member of the Settlement Class who does not follow the objection procedure in the
Notice will be barred from making an objection or participating in the Final Approval Hearing.

8. Settlement Administration

8.1  Counsel for the Parties shall promptly retain the Administrator and assist in
preparing the Administrator to perform the tasks specified in this Agreement. Defendants shall
provide any contact information they possess from any member of the Settlement Class to the
Administrator within twenty-one (21) days of the execution of the Settlement Agreement.
NVIDIA and Class Counsel shall work with retailers of the Units to obtain identification
information for members of the Settlement Class, and to obtain any orders the retailers may
request or believe are necessary to provide such data to the Administrator within sixty (60) days
of the execution of the Settlement Agreement.

8.2  Within sixty (60) days of entry of the Preliminary Approval Order or when the
Administrator receives the identification information for members of the Settlement Class as set
forth in Section 8.1, whichever is later, the Administrator shall complete providing Notice in the
manner described in Section 6.

8.3  For purposes of determining the extent, if any, to which a Settlement Class
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Member will be entitled to participate in the Settlement, the following provisions shall apply:

) Each member who wishes to receive the Cash Payment described in
Section 2.1 shall, within the Claim Period, submit to the Administrator the information and/or
documents identified in Section 2.2 in the manner described in that Section.

(2) A Claim Form will be deemed submitted to the Administrator on the date
postmarked if sent by U.S. Mail, or if received by 11:59 p.m. Pacific Time on the Closing Date if
submitted by any other means, including email or facsimile.

(3)  The Claim Form shall provide that, by submitting a Claim Form, the
Settlement Class Member expressly consents to the jurisdiction of the Court.

(4)  All determinations as to the validity of a Claim Form, a member’s right to
receive a Cash Payment, the amount of any reimbursement and other duties of a similar nature to
be performed in connection with the administration of this Settlement Agreement, shall be
performed by the Administrator.

8.4  Except as otherwise ordered by the Court, all Settlement Class Members who fail
to timely submit a Claim Form within the Claim Period, or such other period allowed by the
Court, shall be forever barred from receiving any reimbursement pursuant to this Settlement
Agreement, but will in all other respects be subject to and bound by the provisions of this
Settlement Agreement, the releases contained herein, and the Final Judgment.

8.5  No Person shall have any claim against Plaintiffs, Class Counsel, Plaintiffs’
Counsel, the Administrator, or any other Person designated by Class Counsel, the Administrator
or the Court to assist in claims administration, Defendants or their counsel or the Released
Persons, based on the administration of and processing and payment of claims consistent with
the terms of this Settlement Agreement.

8.6  Defendants and their counsel shall have no responsibility for, interest in, or

liability whatsoever with respect to:
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(1) any act, omission or determination of Class Counsel, Plaintiffs’ Counsel or
the Administrator in connection with the administration of this Settlement;
2 the management or distribution of funds from the Reimbursement Fund; or
(3) the determination, administration, calculation, or payment of any claims
for Cash Payment out of the Reimbursement Fund.
9. Opt-Out Rights
9.1 Putative members of the Settlement Class have the right to request exclusion from
this Settlement Agreement. Any Settlement Class Member who does not timely and validly
request exclusion shall be a member of the Settlement Class and shall be bound by the terms of
this Settlement Agreement and Final Judgment. Any member of the Settlement Class who
timely and validly requests exclusion from the Settlement Class shall be excluded from this
Settlement Agreement and from the Settlement Class.
9.2  The Notice shall describe the procedure whereby members of the Settlement
Class may exclude themselves from the Settlement Class, which shall, at a minimum, provide
that any such requests must (i) be made in writing; (ii) include the Settlement Class Member’s
name, current address, telephone number, Unit brand and approximate date of purchase of the
Unit; and (iii) a statement that the Settlement Class Member wants to be excluded from the
Settlement Class.
10. Final Judgment
10.1  Upon approval by the Court of this Settlement Agreement, the Final Judgment
shall be entered substantially in the form of EX. 6:
(1) approving this Settlement Agreement and adjudging its terms to be fair,

reasonable and adequate, directing consummation of the terms and provisions of this Settlement
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Agreement, and retaining jurisdiction to effectuate the same;

(2)  dismissing the Lawsuits filed in the Court with prejudice;

(3) completely discharging, settling, dismissing with prejudice, releasing, and
permanently barring and enjoining the assertion, prosecution, or continuation by Settlement
Class Members of any Released Claim, whether known or unknown, against each and every
Released Person; provided, however, that the Final Judgment shall not bar any action or claim to
enforce the terms of this Settlement Agreement as approved by the Court or the Final Judgment;
and

4) fully, finally, and forever releasing, relinquishing and discharging
Plaintiffs, each and all of the Settlement Class Members, and the Class Counsel and Plaintiffs’
Counsel from all claims by the Released Persons relating to or arising out of or connected with
the institution, prosecution, assertion, settlement or resolution of the Litigation, and/or the
Released Claims.

10.2 The State Court Action shall be voluntarily dismissed with prejudice upon the
Effective Date of this Settlement.
11.  Attornevs’ Fees and Costs

11.1  After an agreement was reached among the Parties as to all principal terms and
conditions of this Settlement Agreement, the Parties entered into arm’s-length discussions
regarding attorneys’ fees, costs and expenses with Class Counsel, including extensive discussions
through and with the assistance of the third-party mediator, the Hon. Edward A. Infante. Subject
to the approval of the Court, Class Counsel shall apply for payment of attorneys’ fees and
reimbursement of costs and expenses to Plaintiffs’ Counsel, in the amount of $1,300,000.00, to

be paid by NVIDIA. This amount is in addition to and separate from all other consideration and
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remedies available to the Settlement Class. This Settlement, however, is not in any way
conditioned on the Court awarding such amount, or any particular amount, of attorneys’ fees and
expenses.

11.2  Inno event shall ASUS, EVGA or Gigabyte or any other AIC Partner be obligated
to pay Plaintiffs’ Counsels’ attorneys’ fees, costs, disbursements, or expenses, or Plaintiffs’ costs
or expenses. In no event shall NVIDIA be obligated to pay Plaintiffs’ Counsels’ attorneys’ fees,
costs, disbursements, or expenses, or Plaintiffs’ costs or expenses, in an amount greater than the
above amount.

11.3 NVIDIA and Class Counsel have agreed the attorneys’ fees shall be payable to
Class Counsel within 14 days following the granting of final approval of the Settlement by the
Court and entry of the Final Judgment, subject to reimbursement by the recipients in the event
this Settlement for any reason fails to become Effective. In the event that the Final Judgment is
reversed or modified on appeal or this Settlement for any reason fails to become Effective as that
term is defined under the terms of the Settlement Agreement and the Parties elect to not go
forward with the Settlement, Class Counsel shall refund to NVIDIA the attorneys’ fees, costs and
expenses paid to Class Counsel by NVIDIA consistent with such reversal or modification as to
the amounts allocated between them. The attorneys’ fees shall be payable by wire transfer, and
Class Counsel shall furnish NVIDIA’s counsel with the necessary wire transfer information.
Class Counsel shall allocate and pay such amounts among Plaintiffs’ Counsel as they deem
appropriate based upon their relative contributions to the overall prosecution and resolution of the
Litigation.

11.4 Class Counsel shall separately apply to the Court for time and expense

reimbursements for certain of the Plaintiffs named in the SAC and the State Court Action, not to
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collectively exceed $25,000.00, with such amounts to payable by NVIDIA to such persons as
awarded by the Court upon the Settlement Agreement becoming Effective. Approval of the
terms of the Settlement Agreement is not a condition of requesting or receiving such payments.

12. Contingencies, Effect of Disapproval or Termination of Settlement

12.1 Except as otherwise provided herein, this Settlement and the consideration
therefor are given by Defendants as set forth in this Settlement Agreement are in return for, and
are contingent upon, entry of Final Judgment.

12.2 Except as otherwise provided herein or agreed between the Parties, the
obligations of the Parties pursuant to Sections 2, 3 and 5 of this Settlement Agreement do not
become Effective until, and are conditioned upon and subject to:

(1) entry of an Order preliminarily approving the Settlement Agreement
substantially in the form attached hereto as Exhibit 5;

(2 receipt and review by Defendants of all requests for exclusion from the
Settlement Class;

(3)  entry of the Final Judgment substantially in the form attached hereto as
Exhibit 4; and

(4)  The expiration of the time to file a notice of appeal from the Final
Judgment, the final dismissal with prejudice of any and all appeals from the Final Judgment, or
the final affirmance on appeal of the Final Judgment following any and all appeals from the
Final Judgment.

12.3 If all of the conditions specified herein are not met, then this Settlement
Agreement shall be cancelled and terminated, subject to 12.5 hereof, unless Class Counsel and

counsel for Defendants mutually agree in writing to proceed with this Settlement Agreement.
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12.4 In the event that the Court fails to approve this Settlement Agreement and the
Exhibits in all material respects, or if the Final Judgment is reversed or modified on appeal,
either Party shall have the right to terminate this Settlement Agreement.

12.5 If, for any reason, this Settlement fails to become Effective and either Party
terminates this Settlement Agreement, then, in such event:

(1)  the Parties shall be deemed to have reverted to their respective status in
the Litigation as of the date of this Settlement Agreement and, except as otherwise expressly
provided, the Parties shall proceed in all respects as if this Settlement Agreement and any related
orders of the Court had not been entered;

(2)  the conditional certification of the Settlement Class for settlement
purposes only, provided for in Section 5.1 hereof, shall not be cited, considered or used in any
manner in connection with any subsequent motion for class certification, or for any other
purpose; and

(3)  upon written notice to the Administrator, any funds in the Reimbursement
Fund that have not been disbursed shall be returned to NVIDIA within seven (7) business days
of such notice.

12.6  Exhibit 6 shall address the effect on this Settlement Agreement in the event a
specified number of members of the Settlement Class requests for exclusion from the Settlement
Class. If, prior to the Final Approval Hearing, persons who otherwise would be members of the
Settlement Class have filed with the Administrator timely requests for exclusion in accordance
with Section 9 and the provisions of the Notice and the notice given pursuant thereto, and those
persons exceed the number of “Opt-Outs” specified in Exhibit 6, NVIDIA shall have, in its sole

and absolute discretion, the option to terminate this Settlement Agreement in accordance with
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the procedure set forth in the Supplemental Agreement. Plaintiffs’ Counsel or the Administrator,
as the case may be, shall on a weekly basis deliver to NVIDIA copies of all requests for
exclusion from the Settlement Class. Exhibit 6 shall not be filed with the Court, but made
available for the Court to review upon request.

13. No Admission of Wrongdoing

13.1 Defendants have collectively denied, and continue to deny, all allegations of
wrongdoing or liability whatsoever with respect to the Released Claims, including any and all of
the claims and allegations of wrongdoing by Plaintiffs in the Litigation. Defendants are agreeing
to this Settlement solely because it will eliminate the burden, expense, management distraction
and uncertainties of further litigation and the distraction of resources and efforts from their
business.

13.2 This Settlement Agreement, and any of its terms, or any agreement or order
relating thereto, and any payment or consideration provided for herein, is not and shall not be
used or construed as an admission by Defendants or any Released Person of any fault,
wrongdoing, or liability whatsoever, or as an admission by any of the Plaintiffs of any lack of
merit of their claims against Defendants. Nothing contained in this Section 13.2 shall prevent
this Settlement Agreement (or any agreement or order relating thereto) from being used, offered,
or received in evidence in any proceeding to approve, enforce, or otherwise effectuate the
Settlement (or any agreement or order relating thereto) or the Final Judgment, or in which the
reasonableness, fairness, or good faith of the Parties in participating in the Settlement (or any
agreement or order relating thereto) is in issue, or to enforce or effectuate provisions of this
Settlement, the Final Judgment, or the Claim Forms as to Defendants, Plaintiffs, or the

Settlement Class Members.
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14. Miscellaneous

14.1  Authority of counsel. All counsel who execute this Settlement Agreement
represent and warrant that they have authority to do so on behalf of their respective clients.

142  Commitment to support the settlement. The Parties shall in good faith
cooperate, assist and undertake all reasonable actions to effectuate this Settlement Agreement on
a timely basis, including, but not limited to, taking all actions required by the Court in
accordance with the schedule established by the Court. Neither Plaintiffs, Class Counsel,
Plaintiffs” Counsel, Defendants or their counsel will voluntarily aid or encourage any objections
to certification of the Settlement Class or to this Settlement Agreement (or any of its terms or
provisions), nor voluntarily aid or encourage any putative class members, objectors or other
persons to object to, opt-out of the Settlement Class or this Settlement Agreement, except to the
extent that Class Counsel may have a duty to putative Settlement Class Members to respond to a
request for information or advice about the procedure for objecting to or opting-out of the
settlement. Class Counsel, Plaintiffs’ Counsel, Defendants, and Defendants’ counsel are entitled
to communicate with the putative Settlement Class Members about this Action and this
Settlement Agreement in the ordinary course of their business.

14.3  Choice of law. This Settlement Agreement shall be governed by and construed in
accordance with the laws of California, without regard to principles of conflicts of law.

14.4  Jurisdiction and Venue. The Court shall retain jurisdiction with respect to
implementation and enforcement of the terms of this Settlement Agreement, and all Parties
submit to the jurisdiction of the Court for purposes of implementing and enforcing this
Settlement Agreement. The Parties, Class Counsel, Plaintiffs’ Counsel, Settlement Class

Members, Defendants and their counsel agree that venue shall, for all purposes relating to this
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Settlement Agreement, be exclusively in the United States District Court for the Northern
District of California.

145 Entire agreement. This Settlement Agreement (including exhibits expressly
referenced herein and attached hereto) contains the entire agreement among the Parties with
respect to the subject matter hereof and supersedes any prior written or oral agreements,
representations, warranties, or statements. No representation, warranty, or inducement has been
made to any party hereto concerning this Settlement Agreement other than the representations,
warranties, and covenant contained herein. This Settlement Agreement may not be altered,
modified or amended, or any of its provisions waived, unless by a writing, executed by counsel
for all the Parties hereto.

14.6 Headings. The section headings used throughout this Settlement Agreement are
for convenience only and shall not affect the interpretation or construction of this Settlement
Agreement or any of its terms.

14.7 No presumption against drafter. None of the Parties hereto or their respective
counsel shall be considered the drafter of this Settlement Agreement or any provision hereof for
purposes of any statute, case law, or rule of interpretation or construction that would or might
cause any provision to be construed against the drafter hereof. This Settlement Agreement was
drafted with substantial input by all Parties, and no reliance was placed on any representations
other than those contained herein. No Party or person may offer in evidence or otherwise use, for
purposes of suggesting any interpretation of this Settlement Agreement, any prior drafts of this
Settlement Agreement.

14.8 Time of the essence. The Parties agree that time is of the essence in this

Settlement Agreement. The Parties further agree that upon prior notice to the Court and after
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approval by the Court, the Parties may agree to reasonable extensions of time to carry out any of
the provisions of the Settlement, as they deem necessary and appropriate.

14.9 Counterparts. This Settlement Agreement may be executed in counterparts, all
of which shall be considered the same as if a single document shall have been executed, and shall
become effective when such counterparts have been signed by each of the Parties and delivered
to each of the other Parties.

14.10 Non-waiver. The failure of any Party to enforce at any time any provision of this
Settlement Agreement shall not be construed to be a waiver of that provision, nor in any way to
affect the validity of this Settlement Agreement or any part thereof, or the right of any Party
thereafter to enforce each and every such provision. No waiver of any breach of this Settlement
Agreement shall be held to constitute a waiver of any other breach.

14.11 Confidentiality. Nothing in this Settlement Agreement is intended to or shall be
construed to affect the confidentiality of any documents or information provided to any Party by
any Person during the course of this Litigation and designated “CONFIDENTIAL” pursuant to
the terms of the Stipulated Protective Order entered in this Litigation on July 16, 2015.

14.12 Materiality of Exhibits. All of the exhibits to this Settlement Agreement
expressly referenced herein are material and integral parts hereof and are fully incorporated
herein by this reference.

14.13 Privileges, immunities and protections. Nothing in this Settlement Agreement,
or the negotiations or proceedings relating thereto is intended to or shall be deemed to constitute
a waiver of any applicable privilege or immunity, including, without limitation, the protections of
the California Constitution, the accountants’ privilege, the attorney-client privilege, the joint

prosecution or defense privilege, or work product immunity.
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14.14 Third Party Beneficiaries. The Released Persons described in Section 1.22 are
intended to be and are third party beneficiaries of the release contained in this Settlement
Agreement.

14.15 Confirmatory discovery. Class Counsel may seek additional “confirmatory”
discovery after the execution of this Settlement Agreement for the sole and limited purpose of
confirming information provided to them in the course of settlement negotiations, mediation, or
other discussions, conversations, or activities concerning the resolution of this Litigation ,or
relating to objectors or their standing . Nothing herein shall preclude any Party from designating
portions of any confirmatory discovery “CONFIDENTIAL” in accordance with the terms of the
Stipulated Protective Order entered in this Litigation on July 16, 2015.

14.16 Insolvency. NVIDIA warrants, as to the payments made by or on behalf of it, at
the time of such payment that NVIDIA made or caused to be made pursuant to Section 2 above,
it was not insolvent, nor did or will the payment required to be made by or on behalf of it render
NVIDIA insolvent, within the meaning of and/or for the purposes of the United States
Bankruptcy Code, including 88 101 and 547 thereof. This warranty is made by NVIDIA and not
by NVIDIA’s counsel.

14.17 Voidable transfers. If a case is commenced with respect to Defendants (or any
insurer contributing reimbursement funds to the Reimbursement Fund on behalf of Defendants)
under Title 11 of the United States Bankruptcy Code, or a trustee, receiver, conservator, or other
fiduciary is appointed under any similar law, and in the event of the entry of a final order of a
court of competent jurisdiction determining the transfer of money to the Reimbursement Fund or
any portion thereof by or on behalf of Defendants to be a preference, fraudulent transfer,

voidable transfer, or similar transaction, and any portion thereof is required to be returned, and
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such amount is not promptly deposited to the Reimbursement Fund by others, then, at the
election of Class Counsel, the parties shall jointly move the Court to vacate and set aside the
releases given and judgment entered in favor of the Released Parties pursuant to this Settlement
Agreement, which releases and judgment shall be null and void, and the parties shall be restored
to their respective positions in the Litigation as of the date of this Settlement Agreement, and any

cash amounts in the Reimbursement Fund shall be returned as provided in Section 12.5(3) above.

IN WITNESS WHEREOF, the Parties hereto have caused this Settlement Agreement to
be executed by their duly authorized representatives dated July 22, 2016.

WHATLEY KALLAS %’
By: Q\/OV\ ' MM

ALAN M. MANSFIELD
Alan M. Mansfield (SBN 125998)
amansfield@whatleykallas.com
1 Sansome Street, 35" FI., PMB # 131
San Francisco, CA 94104
Tel: (415) 860-2503
Fax: (888) 331-9633

16870 W. Bernardo Drive, Suite 400
San Diego, CA 92127

Tel: (619) 308-5034

Fax: (855) 274-1888

WHATLEY KALLAS, LLP

Joe R. Whatley, Jr
jwhatley@whatleykallas.com

(Admitted Pro Hac Vice)

1180 Avenue of the Americas, 30" Floor
New York, NY 10036

Tel: (212) 447-7060

Fax: (800) 922-4851

BURSOR & FISHER, P.A.

VY TVt s
By, & ludq s
L. Timothy Fisher
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L. Timothy Fisher

ltfisher@bursor.com

Neal J. Deckant (Admitted pro hac vice)
ndeckant@bursor.com

1990 North California Boulevard, Suite 940
Walnut Creek, CA 94596

Tel: (925) 300-4455

Fax: (925) 407-2700

Class Counsel
DOYLE LOWTHER LLP

I

3

bill@doylelowther.com

John Lowther
john@doylelowther.com
4400 NE 77th Ave., Suite 275
Vancouver, WA 98662

Tel: (360) 818-9320

Fax: (360) 818-9320

Counsel for Plaintiffs in the State Court Action

ORRICK, HERRINGTON & SUTCLIFFE LLP

By:

Robert P. Varian
rvarian@orrick.com
Robert P. Varian
rvarian@orrick.com
James N. Kramer
Jkramer@orrick.com
The Orrick Building
405 Howard Street
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EXHIBIT 1
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IN RE: NVIDIA GTX 970 GRAPHICS CARD LITIGATION
CLAIM FORM

If you are a resident of the United States of America or its territories and purchased a GeForce
GTX 970 graphics processing unit (“GTX 970 GPU”) prior to [PRELIMINARY HEARING
DATE], and wish to file a claim to receive money as described in the Settlement Agreement and
the Notices of this settlement, you must submit this Claim Form to the Administrator, Kurtzman
Carson Consultants, LLC. Claim Forms submitted on-line or by e-mail or facsimile must be
received by the Administrator no later than 11:59 p.m. Pacific Time on [CLOSING DATE] to
be considered valid. Claim Forms submitted by U.S. Mail must be completed, signed, and
postmarked on or before [CLOSING DATE] to be considered valid.

Completed Claim Forms must be submitted on-line or sent to one of the following:

U.S. Mail E-Mail Facsimile

[KCC ADDRESS LINE 1] [KCC E-MAIL] [KCC FAX NUMBER]
[KCC ADDRESS LINE 2]
[KCC ADDRESS LINE 3]

Please type or print (using CAPITAL letters) in the blanks below. If your personal information
is already filled-in, please verify that it is correct. You only need to update it where necessary:

First Name: Last Name:
Street Address:
City: State/Territory: Zip:

E-Mail Address:

Telephone:

It is your responsibility to keep a current address on file with the Administrator. Please
make sure to notify the Administrator of any changes in your address.

Please list, by model number, the number of GTX 970 GPU Units for which you are
submitting a claim (if you have already listed a qualifying GTX 970 GPU Unit on a prior claim
form do not list it again):
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Verification / Proof of Purchase

If you received a notice from the Please attach a Proof of Purchase with your
Administrator by U.S. Mail or e-mail completed claim form. This can include a
that contains a unique verification sales receipt, a credit card receipt or

code, please enter it here: statement, a shipping manifest, a purchase

OR order, an email confirmation of purchase or
shipping, or other similar documentation
reflecting a qualifying purchase, and who
(Example: “111-222-3337) you purchased the GPU from. Alternatively,
you may submit a Product Identification
Number, which is the product identification
number, serial number, stock keeping unit
(“SKU”), device identification number, part
number, or other letters and/or digits
embedded on the box, back, or bottom of
each GTX 970 GPU you purchased that
comprises its identification number, or that
can be located by checking the settings for
the GPU via software.

Please visit [WEBSITE] for more
information about qualifying Proofs of
Purchase, including step-by-step instructions
on how to retrieve the Product Identification
Number.

I represent the information submitted with this claim form is
true and correct. | make these statements under penalty of
perjury. | understand that the Administrator retains the right
to verify and determine the validity of my claim, and may
request additional information from me. | further understand
that by submitting this claim, I consent to the jurisdiction of
the Court for the limited purpose of challenging any claim
determination by the Administrator.

Signature: Date:

REMINDER: If you are submitting your claim form on-line or by e-mail or facsimile, it
must be received by the Administrator by 11:59 p.m. Pacific Time on [CLOSING DATE].
Your Claim Form must be postmarked by [CLOSING DATE] if submitted by U.S. Mail.

PLEASE DO NOT CALL THE COURT OR THE JUDGE REGARDING THIS MATTER.
If you have questions about this lawsuit visit [WEBSITE]

OR e-mail the Administrator at [KCC E-MAIL]
OR call the Administrator at [KCC PHONE]
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OR write the Administrator at:
[KCC ADDRESS LINE 1]
[KCC ADDRESS LINE 2]
[KCC ADDRESS LINE 3]
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EXHIBIT 2
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United States District Court for the Northern District of California

If You Purchased A GeForce GTX 970 Graphics Processing Unit
Prior to [DATE], You May Be Entitled To Cash

A federal court authorized this notice. This is not a solicitation from a lawyer.

e A proposed settlement has been reached in a class action lawsuit. The lawsuit claims that
NVIDIA Corporation (“NVIDIA”), Gigabyte Global Business Corporation, G.B.T. Inc.,
ASUS Computer International, and EVGA Corporation (collectively, “Defendants”) sold
GeForce GTX 970 graphics processing units to consumers based on inaccurate or
misleading information regarding the GTX 970’s specifications, performance, and
capabilities. Defendants deny these claims. The Court did not rule in favor of Plaintiffs or
Defendants. Instead, the parties agreed to a proposed settlement to avoid the expense and
risks of continuing the lawsuit.

e You are a class member if you are a resident of the United States of America who
purchased a GTX 970 GPU in the U.S. from the Defendants, the AIC Partners or their
authorized retailers prior to [PRELIMINARY HEARING DATE] other than for purposes
of resale or distribution.

e If you are eligible, you may submit a claim for $30 cash for each qualifying GTX 970
device purchased in the U.S. prior to [PRELIMINARY HEARING DATE]. There is no
limit on the number of claims you can submit, subject to providing appropriate Proof of
Purchase as described below.

Please read this Notice carefully and in its entirety.
Your rights may be affected by the settlement of this Lawsuit,
and you have a choice to make now about how to act:

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT

A proposed settlement has been reached in a class action lawsuit.
The lawsuit alleges that Defendants sold GeForce GTX 970
WHAT IS THIS? graphics processing units to consumers based on inaccurate or
misleading information regarding the GTX 970’s specifications,
performance, and capabilities.

SuBMIT A CLAIM This is the only way to receive a Cash Payment. By
POSTMARKED BY submitting a claim, you will give up any rights to sue Defendants
[CLOSING DATE] separately about the same legal claims in this lawsuit.
EXCLUDE YOURSELF If you opt out of the settlement, you will not be eligible to receive
FROM THE CLASS BY a Cash Payment, but you will keep any rights to sue Defendants
[CLOSING DATE] separately about the same claims alleged in this lawsuit.

Questions? Visit [WEBSITE]
or contact Class Counsel at info@bursor.com
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You may write to the Court about why you do, or do not, like the
settlement. You must remain in the class to comment in support
of or in opposition to the settlement.

OBJECT OR COMMENT
BY [CLOSING DATE]

APPEAR IN THE LAWSUIT
OR ATTEND A HEARING
ON [FINAL APPROVAL
DATE]

You may ask to speak in Court about the fairness of the
settlement. You may enter your appearance in Court through an
attorney at your own cost if you so desire.

If you do nothing, you will receive no Cash Payment. You also
Do NOTHING give up your right to sue Defendants on your own regarding any
claims that are part of the settlement.

e Your options — and the deadlines to exercise them — are further explained in this notice.

e The Court in charge of this case still has to decide whether to approve the settlement.
The Cash Payments will be made available if the Court approves the settlement.

BASIC INFORMATION

1. Why did | get this notice?

If you purchased one or more GTX 970 GPU devices in the U.S. from the Defendants, the
AIC Partners (“AIC Partners” is defined in the Settlement Agreement as “Gigabyte, ASUS,
EVGA, InnoVISION Multimedia Limited, Micro-Star International Co., Ltd., Manli
Technology Group Ltd., Palit Microsystems Ltd., PC Partner Group Ltd., PNY Technologies
Inc. and ZOTAC International (MCO) Ltd. or their subsidiaries, divisions or affiliates”) or
their authorized retailers prior to [PRELIMINARY HEARING DATE] other than for
purposes of resale or distribution, you have a right to know about a proposed settlement of a
class action lawsuit and your options. If you have received this Notice in the mail or by e-
mail, you have been identified from available records as a purchaser of a GTX 970 GPU. You
also may have received this Notice because you requested more information after reading the
Summary Notice.

The Court ordered that you be given this Notice because you have a right to know about a
proposed settlement of a class action lawsuit, and about your options. If the Court approves
this settlement, and after objections and appeals are resolved, an Administrator appointed by
the Court will oversee the Cash Payments. If you register for updates you can be informed of
the progress of the settlement.

This Notice explains the lawsuit, the settlement, your legal rights, what benefits are available,
who is eligible for them, and how to get them. The Court in charge of the case is the United
States District Court for the Northern District of California, and the case is known as In re:

Questions? Visit [WEBSITE]
or contact Class Counsel at info@bursor.com
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NVIDIA GTX 970 Graphics Card Litigation, Case No. 15-CV-00760-PJH. The people who
sued are called the Plaintiffs, and the companies they sued are called the Defendants.

What is this lawsuit about?

This lawsuit claimed that Defendants sold GeForce GTX 970 graphics processing units to
consumers based on inaccurate or misleading information regarding the GTX 970’s
specifications, performance, and capabilities.

Defendants deny that they did anything wrong. The Court has not made any ruling on the
factual allegations in the lawsuit.

What is a class action and who is involved?

In a class action lawsuit, one or more people called “Class Representatives” sue on behalf of
other people who have similar claims. The people together are a “Class” or “Class Members.”
One court resolves the issues for everyone in the Class,except for those people who choose to
exclude themselves from the Class.

4. Am | part of this Class?

If you fit into the following description, you are a Class Member:

All persons and entities resident in the United States of America who purchased a GTX 970
GPU in the United States of America from the Defendants, the AIC Partners or their
authorized retailers prior to [PRELIMINARY APPROVAL DATE] other than for purposes
of resale or distribution. Excluded from the Settlement Class are (1) employees of Defendants
or the Add-In Card Partners (“AIC Partners”), including their current or former directors,
officers and counsel; (2) any entity that has a controlling interest in Defendants or the AIC
Partners; (3) Defendants’ and the AIC Partners’ affiliates and subsidiaries; and (4) the judge to
whom this case is assigned and any member of the judge’s immediate family. For an
explanation of some of the Definitions used in this Notice, you can refer to the Settlement
Agreement, which can be accessed at [WEBSITE].

THE CLAIMS IN THE LAWSUIT

What does the lawsuit complain about?

Defendants manufacture, design and/or sell GTX 970 GPU devices throughout the United
States. Plaintiffs allege that Defendants sold the GTX 970 GPU devices to consumers based
on inaccurate or misleading information regarding the GTX 970’s specifications, performance,
and capabilities. Specifically, Plaintiffs allege that Defendants misrepresented that the GTX
970 devices: (1) operate with a full 4 gigabytes of video random access memory, (2) have 64
render output processors, and (3) have an L2 cache capacity of 2 megabytes, or omitted
material facts to the contrary. You can read Plaintiffs” Complaint <link> at [WEBSITE].

6. How do Defendants answer?

Questions? Visit [WEBSITE]
or contact Class Counsel at info@bursor.com
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Defendants deny any wrongdoing and deny the Plaintiffs’ allegations. You can read
Defendants’ Response to the Complaint <link> at [WEBSITE].

Has the Court decided who is right?

The Court hasn’t decided whether the Defendants or the Plaintiffs are correct. Instead, the
parties agreed to a proposed settlement.

YOUR LEGAL RIGHTS AND OPTIONS

You have to decide now whether to submit a claim, do nothing at all, comment on or object to
the proposed settlement, or ask to be excluded from the proposed settlement.

What does the proposed settlement provide if | submit a claim?

If you are eligible, you may submit a claim for $30 cash for each qualifying GTX 970 GPU
device purchased in the U.S. prior to [PRELIMINARY HEARING DATE]. There is no
limit to the number of claims you can submit as long as you submit the required proof of
purchase.

When submitting a claim, you will be required to provide a verification code or proof of
purchase. If you were sent a direct notice of the settlement, the verification code was included
on the notice. If you were not, qualifying proofs of purchase include a sales receipt, a credit
card receipt or statement, a shipping manifest, a purchase order, an email confirmation, or
other similar documentation reflecting a qualifying purchase and who you purchased the GPU
from. Alternatively, you may submit a Product Identification Number, which is the product
identification number, serial number, stock keeping unit (“SKU”), device identification
number, part number, or other letters and/or digits embedded on the box, back, or bottom of
each GPU that comprises its identification number, or that can be located by checking the
settings for the GPU via software.

Please visit [WEBSITE] for more information about qualifying proofs of purchase, including
step-by-step instructions on how to retrieve your Product Identification Number.

9. How do | submit a claim form?

Class Members who wish to receive a Cash Payment must submit a Claim Form.

You can download a Claim Form at [WEBSITE], or call [KCC PHONE] and ask that a copy
be sent to you. Read the instructions carefully, fill out the form, and submit it by e-mail or
facsimile on or before 11:59 p.m. Pacific Time on [CLOSING DATE]. Alternatively, you
may also submit you Claim Form by mailing it to the following address: [KCC ADDRESS].
It must be postmarked no later than [CLOSING DATE].

If you received this Notice in the mail or by e-mail, a link or directions on how to access the
Claim Form is included.

10.  What if I didn’t get a Claim Form in the mail or by e-mail?

If you didn’t receive a Claim Form in the mail or by e-mail, you can obtain the Claim Form in

Questions? Visit [WEBSITE]
or contact Class Counsel at info@bursor.com
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one of three ways:
(1) ByPhone: Call toll-free, [KCC PHONE]

(2) By Mail: Write to [KCC ADDRESS]. Be sure to include your name and mailing
address.

(3)  Online: You can download the Claim Form at [WEBSITE].

11.  What happens if I do nothing at all?

By doing nothing, you are electing to stay in the Class but will not receive a Cash Payment.

Keep in mind that if you do nothing now, you will not be able to separately sue, or continue to
sue, Defendants as part of any other lawsuit for the same claims that are the subject of this
lawsuit. You will also be legally bound by all of the Orders the Court and judgments the
Court issues in this action. You must exclude yourself to start a lawsuit, continue with a
lawsuit, or be part of any other lawsuit against Defendants about the subject matter of this
lawsuit ever again.

12.  Why would I ask to be excluded?

If you exclude yourself from the Class — which is sometimes called “opting-out” of the Class —
you won’t get a Cash Payment from the proposed settlement. However, you may then be able
to separately sue or continue to sue Defendants for the legal claims that are the subject of this
lawsuit. If you exclude yourself, you will not be legally bound by the Court’s judgments in
this proposed settlement.

If you bring your own lawsuit against Defendants after you exclude yourself, you will have to
hire and pay your own lawyer for that lawsuit, and you will have to prove your claims. If you
exclude yourself so you can start or continue your own lawsuit against Defendants, you should
talk to your own lawyer soon, because your claims may be subject to a filing deadline called a
statute of limitations.

13. How do I exclude myself from the Class?

To exclude yourself from the Class, you must send a written request for exclusion that is
received no later than [EXCLUSION DATE], to:

[KCC ADDRESS]

Your request for exclusion must be signed by you and contain, in writing: (1) the name of this
lawsuit, “In re: NVIDIA GTX 970 Graphics Card Litigation, Case No. 15-CV-00760-PJH”;
(2) your full name and address, telephone number, GTX 970 model and approximate date of
purchase; (3) a clear statement of your intention such as “I wish to be excluded from the Class
and do not wish to participate in the settlement.”

14.  How do I tell the Court I don’t like the proposed settlement?

You can ask the Court to deny approval by filing an objection with the Court. You can’t ask
the Court to order a larger settlement; the Court can only approve or deny the settlement. If
the Court denies approval, no settlement payments will be sent out and the lawsuit will
continue. If that is what you want to happen, you must object. If you believe the settlement is

Questions? Visit [WEBSITE]
or contact Class Counsel at info@bursor.com
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unsatisfactory, you may hire your own lawyer to appear in Court for you if you wish;
however, if you do, you will be responsible for paying that lawyer on your behalf. The Court
will consider your views. By objecting, you understand that you may be subject to discovery.

To object, you must file with the Clerk of the Court a document signed by your or your
counsel that contains all the following:

e Your name, current address, telephone number, and your lawyer’s name and address if
you are objecting through counsel;

e Clearly identify the case name and number of the lawsuit, In re: NVIDIA GTX 970
Graphics Card Litigation, Case No. 15-CV-00760-PJH;

e A statement of your objections and a detailed description of the grounds for each
objection you make;

e The name of the manufacturer and Production Identification Number for your GTX
970 GPU Unit;

e All the papers you intend to present to the Court in opposition to the settlement
Agreement.

Your objection must be signed, mailed, and filed on or before [OBJECTION DATE] with the
Court at:

Clerk of the Court
United States District Court
Northern District of California
1301 Clay Street, Suite 400S
Oakland, CA 94612

Your objection can also be filed in person at any location of the United States District Court
for the Northern District of California.

15.  What’s the difference between objecting and excluding?

Objecting is telling the Court you don’t like something about the settlement. You can object
only if you stay in the Class. Excluding yourself is telling the Court you don’t want to be part
of the Class. If you exclude yourself, you have no basis to object because the case no longer
affects you.

16.  Can | appear or speak in this lawsuit and proposed settlement?

As long as you do not exclude yourself, you can (but do not have to) participate and speak for
yourself in this lawsuit and proposed settlement. This is called making an appearance. You
can also have your own lawyer speak for you, but you will have to pay for the lawyer yourself.

17.  How can | appear in this lawsuit?

If you want yourself or your own lawyer (instead of Class Counsel) to participate or speak for
you in this lawsuit, you must file with the Court a “Notice of Appearance.” The Notice of
Appearance must contain the title of the lawsuit, a statement that you wish to appear at the
final approval hearing, and the signature of you or your lawyer.

Your Notice of Appearance can also state that you or your lawyer would like to speak at the
Court’s final approval hearing on the proposed settlement. If you submit an objection (see

Questions? Visit [WEBSITE]
or contact Class Counsel at info@bursor.com
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question 14 above) and would like to speak about the objection at the Court’s final approval
hearing, both your Notice of Appearance and your objection should be included in that
information.

Your Notice of Appearance must be signed, mailed, and postmarked by [OBJECTION
DATE] to the Court at:

Clerk of the Court
United States District Court
Northern District of California
1901 Clay Street, Suite 400S
Oakland, CA 94612

THE LAWYERS REPRESENTING YOU
18. Do | have a lawyer in this case?

The law firms of Bursor & Fisher, P.A. and Whatley Kallas LLP (collectively, “Class
Counsel”) represent you and the other Class Members. You will not be charged for these
lawyers. More information about Bursor & Fisher, P.A. and Whatley Kallas LLP, their
practice, and the firm’s lawyers are available at and

19.  Should I get my own lawyer?

If you choose to remain in the Class, you do not need to hire your own lawyer because Class
Counsel are working on your behalf. But, if you want your own lawyer, you will be
responsible for paying that lawyer.

20.  How will the lawyers and the class representative be paid?

From the inception of the litigation in February 2015 to the present, Class Counsel have not
received any payment for their services in prosecuting the case, nor have they been reimbursed
for any out-of-pocket expenses they have incurred. When they ask the Court to approve the
settlement, Class Counsel will also make a motion to the Court for an award of attorneys’ fees
and expenses of up to $1.3 million. The amount of attorneys’ fees and expenses is in addition
to and separate from all other cash available to Settlement Class Members who submit a Claim
Form, and, by the time this settlement is ruled upon, will be approximately counsel’s
collective lodestar (their standard hourly rates multiplied by the hours they have expended in
litigating this lawsuit). The Court may award less than that. No matter what the Court decides
with regard to the requested attorneys’ fees and expenses, Settlement Class Members will
never have to pay anything toward the fees or expenses of Class Counsel.

When Class Counsel ask the Court to approve the settlement, they will also ask for payment of
up to $25,000 collectively for some or all of the 24 named Class representatives in the lawsuit
and a related lawsuit named Don Le v. NVIDIA Corp. that was filed in San Diego County
Superior Court. The payments to the named Class representatives will be based on the hours
they expended acting as Class representatives. No conditions have been placed on requesting
or obtaining such awards. These amounts are in addition to and separate from all other cash
available to the Settlement Class Members. Settlement Class Members will never have to pay

Questions? Visit [WEBSITE]
or contact Class Counsel at info@bursor.com
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anything toward the payments to the Class representatives.

THE COURT’S FAIRNESS HEARING

On [FINAL APPROVAL DATE], the Court will hold a hearing to decide whether to approve
the settlement. You may attend and you may ask to speak, but you don’t have to attend or
speak.

21.  When and where will the Court decide whether to approve the settlement?

The Court will hold a final approval hearing at [TIME] on [DATE], at the United States
District Court for the Northern District of California, 1301 Clay Street, Oakland, CA 94612,
Courtroom 3, 3rd Floor. This date may change without further notice to the class. Check the
settlement website at [WEBSITE] or the Court’s PACER docket to confirm that the date has
not been changed. At this hearing, the Court will consider whether the settlement is fair,
reasonable, and adequate. If there are timely objections that have been properly submitted, the
Court will consider them. The Court will listen to people who have asked to speak at the
hearing. The Court will also consider Class Counsel’s request for an award of attorneys’ fees,
reimbursement of expenses and class representative payments. After the hearing, the Court
will decide whether to approve the settlement, and whether to grant Class Counsel’s request
for attorneys’ fees, expenses and class representative payments. We do not know how long
these decisions will take

22. Do I have to come to the hearing?

No. Class Counsel is working on your behalf and will answer any questions the Court may
have. You are welcome to attend the hearing at your own expense. If you send an objection,
you don’t have to come to Court to talk about it. As long as you served your written objection
on time and as set forth in Question 14 above, the Court will consider it. You may also pay
your own lawyer to attend, but it’s not necessary.

23. May I speak at the hearing?

You may ask the Court for permission to speak at the final approval hearing. To do so, you
must follow the steps listed in number 16 and 17 above. You cannot speak at the hearing if
you excluded yourself.

FINAL SETTLEMENT APPROVAL

24.  What is the effect of final settlement approval?

If the settlement is not approved, the case will proceed as if no settlement had been attempted.
There can be no assurance that if the settlement is not approved and litigation resumes, the
Class will recover more than is provided for under the settlement, or will recover anything.

If the Court grants final approval of the settlement, all members of the Settlement Class will
release and forever discharge any and all claims or causes of action that were or could have
been asserted in the Litigation against the Released Persons to the extent they arise out of or
relate to the marketing, advertising, promotion, sale, performance, capabilities or

Questions? Visit [WEBSITE]
or contact Class Counsel at info@bursor.com
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specifications of the GTX 970 GPU, based on the claims asserted in Plaintiffs’ Second
Amended Consolidated Class Action Complaint relating to the GTX 970. The text of the
release, as it appears in the Settlement Agreement, also provides as follows:

Upon the Effective Date, each of the Released Persons shall be deemed to have, and by
operation of the Final Judgment shall have, fully, finally, and forever released, relinquished
and discharged Plaintiffs, including all members of the Settlement Class who have not validly
opted out of the Settlement pursuant to Section 9 below, and Class Counsel and all other
Plaintiffs’ Counsel for all claims relating to or arising out of or connected with the institution,
prosecution, assertion, settlement or resolution of the Litigation and/or the Released Claims.
By releasing and forever discharging all such claims, whether known or unknown, the
Released Persons expressly, by operation of the Final Judgment, waive any and all provisions,
rights and benefits conferred by California Civil Code § 1542, which provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR
DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME
OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST HAVE
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR,

and any other law of any jurisdiction (domestic or foreign), or principle of common law,
which is similar, comparable, or equivalent to said provision.

For an explanation of some of the Definitions used in this Notice, you can refer to the
Settlement Agreement, which can be accessed at [WEBSITE].

GETTING MORE INFORMATION

25.  Are more details available?

This Notice summarizes the proposed settlement. For the precise terms and conditions of this
settlement, please see the Settlement Agreement at [WEBSITE]. You may also obtain a copy
by writing to the Administrator (at the address listed above), by contacting Class Counsel as
set forth below, by accessing the Court docket in this case through the Court’s Public Access
to Court Electronic Records (PACER) at https://ecf.cand.uscourts.gov, or by reviewing the
court file, which is available for your inspection between 9:00 a.m. and 4:00 p.m. Monday
through Friday (excluding Court holidays) at the Office of the Clerk of the United States
District Court for the Northern District of California, 1901 Clay Street, Suite 400S, Oakland,
CA 94612, under the Civil Action Number 15-CV-00760-PJH.

You may also visit the settlement website, at [WEBSITE], where you will find the Settlement
Agreement <link>, Plaintiff’s Second Amended Consolidated Complaint <link>, Defendants’
response to the Complaint <link>, the papers filed with the Court in support of this settlement
<link>, and instructions on how to submit a Claim Form <link>

You may also obtain more information by contacting Class Counsel by email at [EMAIL
ADDRESS], or by calling the Settlement Administrator tool free at [KCC PHONE].

PLEASE DO NOT TELEPHONE THE COURT OR THE COURT CLERK’S OFFICE
TO INQUIRE ABOUT THIS SETTLEMENT OR THE CLAIM PROCESS.

Questions? Visit [WEBSITE]
or contact Class Counsel at info@bursor.com
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DATED: , 2016 BY ORDER OF THE UNITED STATES
DISTRICT COURT FOR THE NORTHERN
DISTRICT OF CALIFORNIA

Questions? Visit [WEBSITE]
or contact Class Counsel at info@bursor.com
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LEGAL NOTICE

If You Purchased A GeForce GTX 970 Graphics Processing Unit Prior to

[DATE], You May Be Entitled To Cash
In re: NVIDIA GTX 970 Graphics Card Litigation, Case No. 15-CV-00760-PJH

WHAT IS THIS NOTICE ABOUT?

A lawsuit is pending in the United States District Court,
Northern District of California, (the “Litigation”) that may
affect your rights. The Litigation claims that NVIDIA
Corporation (“NVIDIA”), Gigabyte Global Business
Corporation, G.B.T. Inc., ASUS Computer International,
and EVGA Corporation (collectively, “Defendants”) sold
GeForce GTX 970 graphics processing units (“GTX 970
GPU”) to consumers based on inaccurate information
regarding the GTX 970 GPU’s specifications and
performance. Defendants deny these claims. The Court
did not rule in favor of Plaintiffs or Defendants. Instead,
the parties agreed to a proposed settlement.

AM | A MEMBER OF THE CLASS?

The class is defined as all persons and entities residing in
the United States of America who purchased a GTX 970
GPU from the Defendants, the AIC Partners or their
authorized retailers prior to [PRELIMINARY
APPROVAL DATE] other than for purposes of resale or
distribution.

WHAT DOES THE SETTLEMENT PROVIDE?

Subject to Court approval, Defendants will pay $30 cash
for each qualifying GTX 970 GPU device purchased in
the U.S. prior to [PRELIMINARY HEARING DATE].
There is no limit on the number of GTX 970 GPU devices
a person can submit a claim for, so long as they submit the
necessary proof of purchase.

WHAT ARE MY RIGHTS ?

You have a choice of whether to stay in the Class or not,
and you must decide this now.

1. You Can Accept the Settlement. Class Members who
wish to receive a Cash Payment must submit claims by
[CLOSING DATE]. You can download a Claim Form at
[WEBSITE]. Read the instructions carefully, fill out the
form, and submit it online on or before [CLOSING
DATE]. Alternatively, you may also submit a Claim
Form by mailing it to the following address: [KCC
ADDRESS]. It must be postmarked no later than
[CLOSING DATE]. Claim Forms may also be e-mailed
or faxed to [KCC E-MAIL] or [KCC FAX], and must be
received by the Administrator no later than 11:59 p.m.
Pacific Time on [CLOSING DATE] to be considered
valid. If you fail to submit a timely Claim Form and do
not exclude yourself from the settlement, then you will be
bound by the settlement but will not receive a Cash
Payment. If you stay in the Class, you will be legally
bound by all orders and judgments of the Court, and you
won’t be able to sue, or continue to sue, Defendants as
part of any other lawsuit involving the same claims that
are in this lawsuit.

2. You Can Object to the Settlement. You can ask the
Court to deny approval by filing an objection with the
Court. You can’t ask the Court to order a larger

settlement; the Court can only approve or deny the
settlement. If the Court denies approval no settlement
payments will be sent out and the lawsuit will continue. If
that is what you want to happen, you must object. You
may hire your own lawyer to appear in Court for you if
you wish; however, if you do, you will be responsible for
paying that lawyer on your behalf.

Obijections to the proposed settlement will be considered
by the Court only if such objections are filed in writing by
[OBJECTION DATE] with the Clerk of the Court at
Clerk of the Court, United States District Court, Northern
District of California, 1301 Clay Street, Suite 400S,
Oakland, CA 94612. Objections must clearly state your
name, address, telephone number, the title of this
Litigation, the manufacturer or Product Identification
Number for your GTX 970 GPU Unit, and provide a
detailed description of the grounds for each objection you
make.

3. You Can “Opt Out” of the Settlement. If you exclude
yourself from the Class — which is sometimes called
“opting-out” of the Class — you won’t get a payment from
the settlement but won’t be barred from asserting claims
against Defendants. Such notice shall include your name,
address, telephone number, Unit brand, approximate date
of purchase, and a statement that you want to be excluded
from the lawsuit In re: NVIDIA GTX 970 Graphics Card
Litigation, Case No. 15-CV-00760-PJH. Send the written
notice to [KCC ADDRESS] no later than [DATE].

THE FAIRNESS HEARING

On | ], 2016, at [ ], the Court will hold a
hearing in the United States District Court for the

Northern District of California to determine: (1) whether
the proposed settlement is fair, reasonable, and adequate
and should receive final approval; and (2) whether the
application for Plaintiffs’ attorneys’ fees and expenses of
$1.3 million (which is in addition to and separate from all
other consideration and remedies available to the
Settlement Class), and payment of up to $25,000 to some
or all of the 24 named plaintiffs should be granted.
Class Members who support the proposed settlement do
not need to appear at the hearing or take any other action
to indicate their approval.

HOW CAN | GET MORE INFORMATION?

This is only a summary of the settlement. If you have
questions or want to view the detailed notice or other
documents about this lawsuit, including the Settlement
Agreement, you may visit [WEBSITE]. You may also
contact Class Counsel by email at info@bursor.com, or
call the Settlement Administrator at : [KCC Toll Free
number. You may also review the Court’s docket for
this case on-line at https://ecf.cand.uscourts.gov or visit
the Court Clerk’s office during regular business hours.

By Order of the United States District Court for the
Northern District of California.


mailto:info@bursor.com
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

OAKLAND DIVISION

IN RE NVIDIA GTX 970 GRAPHICS CHIP
LITIGATION

THIS DOCUMENT RELATES TO:
ALL ACTIONS

CASE NO. 15-¢cv-00760-PJH

CLASS ACTION

[PROPOSED] SETTLEMENT
APPROVAL ORDER AND FINAL
JUDGMENT

Courtroom: Hon. Phyllis J. Hamilton

This Motion having been brought before the Court by the Class Representatives through

Class Counsel, pursuant to Fed. R. Civ. P. 23(e), for a Settlement Approval Order and Final

Judgment of the settlement with Defendants NVIDIA Corporation (“NVIDIA”), Gigabyte Global

Business Corporation, G.B.T. Inc., ASUS Computer International, and EVGA Corporation

(collectively, “Defendants™), and the application of Class Counsel for payment of attorneys’ fees

and reimbursement of reasonable litigation expenses, and incentive awards to one or more of the

Plaintiffs (together, the “Motion”); and the Court, having reviewed the submissions of the Parties

and all purported members of the Settlement Class, having held a hearing on [DATE], and having

found that the Parties are entitled to the relief they seek for the reasons stated on the record during

the hearing on the Motion based upon the submission of the Parties, and for good cause shown, the

Court makes the following findings:*

1. Notice to the Settlement Class has been provided in accordance with this Court’s

Preliminary Approval Order entered on [DATE] (“Settlement Notice”). Such Settlement Notice

has been provided in an adequate and sufficient manner, constitutes the best notice practicable

! Except as otherwise specified herein, all defined terms set forth in this Order shall have the same
meaning as that set forth in the Settlement Agreement, and are incorporated herein.

PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT

CASE NO. 15-cv-00760-PJH
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under the circumstances, and satisfies the requirements of due process, Fed. R. Civ. P. 23, and any
other applicable laws. The Settlement Notice apprised the members of the Settlement Class of the
pendency of the litigation, of all material elements of the proposed settlement, of the effect on the
members of the Settlement Class, and of their opportunity to opt out of the settlement, to object to
the settlement, and to appear at the final approval hearing. Full opportunity has been afforded to
Class Members to participate in the final approval hearing. Accordingly, the Court determines
that all Class Members are bound by this Settlement Approval Order and Final Judgment.

2. The Court finds that, in accordance with the Class Action Fairness Act of 2005
(“CAFA™), 28 U.S.C. 8 1715, notice of the settlement was sent to all state attorneys general and
the U.S. Attorney General. The Court has reviewed the substance of the notice pursuant to CAFA,
and finds that the parties have complied with all applicable requirements of CAFA.

3. The Settlement Agreement was arrived at after extensive arm’s-length negotiations
conducted in good faith by Class Counsel and counsel for Defendants in the above-captioned
action, which included an in-person mediation session before the Honorable Edward A. Infante on
April 26, 2016, with subsequent follow-up negotiations after that mediation during which the
terms of the Settlement Agreement were extensively debated and negotiated.

4. The claims against Defendants present difficult and complex issues as to liability
and damages, as to which there are substantial grounds for differences of opinion.

5. The settlement is fair, reasonable, and adequate in light of the complexity, expense,
and duration of the litigation, and the risks inherent and involved in establishing liability and
damages, and in maintaining the class action through trial and appeal.

6. The promises and commitments of the Parties under the terms of the Settlement
Agreement constitute fair value given in exchange for the releases set forth in the Settlement
Agreement and as detailed herein.

7. The Court has personal jurisdiction over the Parties and Class Members, venue is
proper, the Court has subject matter jurisdiction to approve the Settlement Agreement, including
all Exhibits thereto, and the Court has jurisdiction to enter this Settlement Approval Order and

Final Judgment.
-1-
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8. The Parties to the Settlement Agreement have submitted to the jurisdiction of this
Court for any suit, action, proceeding, or dispute arising out of the Settlement Agreement. Itisin
the best interests of the Parties and the members of the Settlement Class, and consistent with
principles of judicial economy, that any dispute between any member of the Settlement Class
(including any dispute as to whether any person is a Class Member) and any of the Released
Parties that in any way relates to the applicability or scope of the Settlement Agreement or of this
Settlement Approval Order and Final Judgment, should be presented exclusively to this Court for
resolution by this Court.

Based upon the foregoing findings, and all of the evidence presented in the record, IT IS
HEREBY ORDERED AS FOLLOWS:

1. The Settlement Agreement submitted with the Motion is finally approved as fair,
reasonable, adequate, just, and in the best interests of the Settlement Class, and the Parties are
hereby directed to consummate the Settlement Agreement and provide the relief described in the
Settlement Agreement in accordance with the terms of the Settlement Agreement.

2. The complex legal and factual posture of this case, and the fact that the Settlement
Agreement is the result of arm’s-length negotiations support the finding that the settlement is fair,
reasonable, and adequate.

3. The Court finds that the objections to the settlement, if any, do not establish that the
settlement is unfair, unreasonable, inadequate, or should otherwise not be approved, and are
hereby overruled. Settlement Class Members who did not timely file and serve an objection to the
settlement in writing pursuant to the Settlement Agreement are deemed to have waived any
objection through any appeal, collateral attack, or otherwise.

4. Based upon the submissions of the Parties, the Court finally finds as to the
Settlement Class for purposes of settlement only that: (a) the members of the Settlement Class are
so numerous as to make joinder of them impracticable; (b) there are questions of law and fact
common to the Settlement Class, and such questions predominate over any questions affecting
only individual members of the Settlement Class; (c) the Class Representatives’ claims and the

defenses asserted thereto are typical of the claims of the members of the Settlement Class and the
-2
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defenses asserted thereto; (d) the Class Representatives and Class Counsel have fairly and
adequately protected the interests of the members of the Settlement Class throughout this action;
and (e) a class action is superior to all other available methods for fairly and efficiently resolving
this action, considering: (i) the interests of the members of the Settlement Class in individually
controlling the prosecution of separate actions; (ii) the extent and nature of the litigation
concerning the controversy already commenced by the members of the Settlement Class; (iii) the
desirability and undesirability of concentrating the litigation of these claims in a particular forum;
and (iv) the difficulties likely to be encountered in the management of a class action. The Court
confirms these previous findings based on the record submitted to the Court and affirms
certification of the Settlement Class.

5. Pursuant to Fed. R. Civ. P. 23(a) and (b)(3), this Court hereby finally certifies this
action, for purposes of settlement, as a nationwide class action on behalf of: All persons and
entities resident in the United States of America who purchased a GTX 970 GPU in the United
States of America from the Defendants, the AIC Partners or their authorized retailers prior to the
Preliminary Hearing Date other than for purposes of resale or distribution. Excluded from the
Settlement Class are (1) employees of Defendants or the AIC Partners, including their current or
former directors, officers and counsel; (2) any entity that has a controlling interest in Defendants
or the AIC Partners; (3) Defendants’ and the AIC Partners’ affiliates and subsidiaries; and (4) the
judge to whom this case is assigned and any member of the judge’s immediate family. Further
excluded from the Settlement Class are the Released Persons. Settlement Class Members who
exclude themselves from the Settlement, pursuant to the procedures set forth in Section 9 of the
Settlement Agreement, shall no longer thereafter be Settlement Class Members and shall not be
bound by this Settlement Agreement and shall not be eligible to make a claim for any benefit
under the terms of this Settlement Agreement.

6. The Court finally approves the Class Representatives as representatives of the
Settlement Class, and finds that the Class Representatives adequately represented the Settlement
Class for purposes of entering into and implementing the Settlement Agreement.

7. The Court finally designates Class Counsel as counsel for the Settlement Class for
-3-
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the sole purposes of the settlement, and finds that Class Counsel adequately represented the
Settlement Class for purposes of entering into and implementing the Settlement Agreement.

8. The proposed attorneys’ fee and expense award to Class Counsel in the amount of
$1,300,000 is hereby approved as reasonable. Such fees and expenses shall be paid pursuant to
the terms of the Settlement Agreement.

0. The Court also approves inventive awards in the following amounts to the

following named Plaintiffs: . Such incentive awards shall be paid

pursuant to the terms of the Settlement Agreement.

10.  The claims in the Litigation are hereby dismissed on the merits with prejudice,
consistent with the terms and releases as set forth in the Settlement Agreement.

11. The terms of the Settlement Agreement, including all Exhibits thereto, and of this
Settlement Approval Order and Final Judgment, shall be forever binding on, and shall have res
judicata and preclusive effect in, any pending or future lawsuits maintained by the named
Plaintiffs and each Settlement Class Member, as well as their respective heirs, beneficiaries,
administrators, successors, and assigns, asserting the claims subject to the Releases set forth in the
Settlement Agreement. This Settlement Approval Order and Final Judgment the Settlement
Agreement may be filed in any action asserting the claims subject to the Releases set forth in the
Settlement Agreement to support any defense or counterclaim, including, without limitation, those
based on principles of res judicata, collateral estoppel, release, good faith settlement, judgment
bar or reduction, or any other theory of claim preclusion, issue preclusion, or similar defense or
counterclaim.

12. The Releases, which are set forth in Section 3 of the Settlement Agreement, are
expressly incorporated herein in all respects and are deemed effective as of the date of this
Settlement Approval Order and Final Judgment.

13. Upon entry of this Settlement Approval Order and Final Judgment, all persons
bound by the Releases in Section 3 of the Settlement Agreement shall, by operation of this
Settlement Approval Order and Final Judgment, be permanently restrained, barred, and enjoined

from instituting, maintaining, filing, commencing, prosecuting, or proceeding in any action with
-4-
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respect to any of the claims set forth in Section 3 of the Settlement Agreement, except as provided
under the terms of the Settlement Agreement, to the fullest extent permitted by law.

14, The Settlement Agreement may be pleaded as a full and complete defense to, and
may be used as the basis for a temporary restraining order or preliminary or permanent injunction
against, any action, suit or other proceeding, which has been or may be instituted, prosecuted,
continued to be prosecuted, or attempted to be brought by any person bound by the Releases in
Section 3 of the Settlement Agreement, asserting any of the claims set forth in Section 3 of the
Settlement Agreement.

15.  Without affecting the finality of the judgment entered pursuant to this Settlement
Approval Order and Final Judgment, this Court retains continuing jurisdiction over this settlement,
including the administration, consummation, and enforcement of the Settlement Agreement. In
addition, without affecting the finality of the judgment entered pursuant to this Settlement
Approval Order and Final Judgment, this Court retains jurisdiction over the Parties, the Released
Parties, and each Settlement Class Member and their counsel, who are deemed to have submitted
to the exclusive jurisdiction of this Court for any suit, action, proceeding, or dispute arising out of
or relating to this Settlement Approval Order and Final Judgment and the terms of the Settlement
Agreement, including the monies described in this Order and in the Settlement Agreement.

16. Unless the Court orders otherwise, all Claim Forms are to be submitted in
conformance with the Settlement Agreement and processed in accordance with the procedures for
processing claims set forth in Section 8 of the Settlement Agreement. Without further order of the
Court, the Parties may agree to reasonably necessary extensions of time to carry out any of the
provisions of the Settlement Agreement, as modified by either the Preliminary Approval Order or
this Settlement Approval Order and Final Judgment.

17. In the event that the Effective Date does not occur, this Settlement Approval Order
and Final Judgment shall be rendered automatically null and void and be vacated, and in such
event, all orders entered and releases delivered in connection with this settlement shall be null and
void and be automatically vacated.

18.  The Court finds that there is no reason for delay and directs the Clerk to enter
-5-
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judgment in accordance with the terms of this Settlement Approval Order and Final Judgment as

of the date set forth below.

DATED:

Phyllis J. Hamilton
United States District Court Judge

_6-
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

IN RE NVIDIA GTX 970 GRAPHICS CHIP CASE NO.: 15-cv-00760-PJH
LITIGATION
[PROPOSED] ORDER GRANTING
) MOTION FOR PRELIMINARY
THIS DOCUMENT RELATES TO: APPROVAL OF CLASS ACTION

SETTLEMENT AND DIRECTING
ALL ACTIONS DISSEMINATION OF CLASS
NOTICE PROGRAM

Judge: Honorable Phyllis J. Hamilton

This Motion having been brought before the Court by the Class Representatives through
Class Counsel®, pursuant to Fed. R. Civ. P. 23(e), for an Order granting preliminary approval of a
Settlement Agreement with NVIDIA Corporation (“NVIDIA”), Gigabyte Global Business
Corporation d/b/a Giga-Byte Technology Co. Ltd., G.B.T. Inc. (together with Gigabyte Global
Business Corporation, “Gigabyte”), ASUS Computer International (“ASUS”), and EVGA
Corporation (“EVGA”) (collectively “Defendants”), and directing the dissemination of class notice
and appointing Settlement Class Counsel and the Settlement Administrator (the “Motion”); and the
Court having reviewed the submissions of the parties, and having found that the parties are entitled
to the relief they seek, and for good cause shown;

IT IS ORDERED that the Motion is GRANTED, and it is further ORDERED as follows:

! Except as otherwise specified herein, all defined terms set forth in this Order shall have the same
meaning as that set forth in the Settlement Agreement, and are incorporated herein.

ORDER GRANTING MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT
CASE NO. 15-cv-00760-PJH
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1. The Court has jurisdiction over the subject matter of the Action and over all Parties
to this Settlement, including, without limitation, the Settlement Class (as defined below in
paragraph 4), to enter this Order.

2. The Settlement Agreement submitted with the Motion is preliminarily approved as
fair, reasonable and adequate. The Settlement Agreement was arrived at in good faith, following
extensive arm’s-length negotiations by counsel for the Parties. The Court finds that the terms of
Settlement Agreement fall “within the range of possible approval” sufficient to warrant sending
notice thereof to the Settlement Class. Federal Judicial Center, Manual for Complex Litigation
(“MCL 4™") § 21.632 (4" ed. 2004). This finding that the Settlement is reasonable is subject to a
final determination to be made after a Fairness Hearing, as set forth below.

3. Based upon the submissions of the Parties, for purposes of the Settlement only, the
Court finds as to the Settlement Class that: (a) the members of the Settlement Class are so
numerous as to make joinder of them impracticable; (b) there are questions of law and fact
common to the Settlement Class as to the reasonableness of the Settlement, and such questions
predominate over any questions affecting only individual members of Settlement Class; (c) the
Class Representatives’ claims and the defenses asserted thereto are typical of the claims of
members of the Settlement Class and the defenses asserted thereto; (d) the Class Representatives
and Class Counsel have fairly and adequately protected the interests of members of the Settlement
Class throughout this Action; and (e) a class action is superior to all other available methods for
fairly and efficiently resolving this Action, considering: (i) the interests of the members of the
Settlement Class in individually controlling the prosecution of separate actions; (ii) the extent and
nature of the litigation concerning the controversy already commenced by members of the
Settlement Class; (iii) the desirability and undesirability of concentrating the litigation of these
claims in a particular forum; and (iv) the difficulties likely to be encountered in the management of
a class action.

4, Therefore, pursuant to Fed. R. Civ. P. 23(a) and (b)(3), the Court conditionally

certifies the Settlement Class, defined as “all persons and entities resident in the United States of

ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 2
CASE NO. 15-cv-00760-PJH
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America who purchased a GTX 970 GPU in the United States of America from the Defendants, the
AIC Partners or their authorized retailers prior to the Preliminary Hearing Date other than for
purposes of resale or distribution. Excluded from the Settlement Class are (1) employees of
Defendants or the AIC Partners, including their current or former directors, officers and counsel;
(2) any entity that has a controlling interest in Defendants or the AIC Partners; (3) Defendants’” and
the AIC Partners’ affiliates and subsidiaries; and (4) the judge to whom this case is assigned and
any member of the judge’s immediate family.”

5. The Court preliminarily approves the Plaintiffs listed in the Settlement Agreement
as representatives of the Settlement Class (“Class Representatives”).

6. Whatley Kallas, LLP and Bursor & Fisher, P.A. are appointed as Class Counsel.

7. A Fairness Hearing shall be held before this Court on , 2016, at

a.m. to determine (a) the merits of any valid and timely objection submitted

by Settlement Class Members; (b) whether this action finally meets each of the prerequisites for
class certification set forth in Fed. R. Civ. P. 23(a), and may properly be maintained as a class
action for settlement purposes only on behalf of the Settlement Class under Fed. R. Civ. P.
23(b)(3); (c) whether the Settlement should receive final approval as fair, reasonable, adequate, and
in the best interests of the Settlement Class; (d) whether the Final Approval Order should be
entered granting final approval of the Settlement, entering final judgment and dismissing the claims
asserted in the Complaint in this action with prejudice as to Defendants and the Released Parties,
consistent with the terms provided for in the Settlement Agreement; (e) whether Settlement Class
Members should be bound by the Releases set forth in the Settlement Agreement; (f) whether
Settlement Class Members should be subject to a permanent injunction which, among other things,
bars Settlement Class Members from filing, commencing, prosecuting, intervening in, participating
in (as class members or otherwise), organizing, or soliciting participation of other Settlement Class
Members to pursue any action in any jurisdiction based on or relating to any of the Released
Claims or the facts and circumstances relating thereto against any Released Party, and (g) whether

the application of Class Counsel for the payment of attorneys’ fees and reasonable litigation

ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 3
CASE NO. 15-cv-00760-PJH
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expenses, and payment of an incentive award to one or more of the Plaintiffs are reasonable and
should be approved. The Fairness Hearing may be postponed, adjourned or continued by further
order of this Court, without further notice to the Settlement Class.

8. At the Fairness Hearing, the Court will consider any timely and valid objections
presented by Settlement Class Members and the Parties’ responses to any such objections.

0. Any Person included within the Settlement Class who wishes to be excluded from
membership in the Settlement Class must do so in writing by mailing a request for exclusion from
the Settlement Class to the Administrator, postmarked no later than , 2016. To be
effective, the request for exclusion (or opt-out request) must: (a) include the case name and
number, (b) include the Person’s full name and current mailing address; (c) identify the GTX 970
Model purchased and the appropriate date of purchase, (d) contain a statement that the Person is a
member of the Settlement Class, (e) include a statement clearly indicating the Person’s intent to be
excluded from the Settlement Class; and (f) be signed by the Person submitting the request for
exclusion. Requests for exclusion must be submitted individually, and not on behalf of more than
one member of the Settlement Class. No member of the Settlement Class shall have the right or
may exclude themselves from the Settlement Class as a class or group of persons, in a
representative capacity on behalf of a class or group of persons, or on behalf of any other member
of the Settlement Class. Any request for exclusion that fails to satisfy the requirements of this
paragraph or that is not properly and timely submitted, as required above, shall be ineffective and
void absent further Court order or agreement. Such member of the Settlement Class shall be
deemed to have waived all rights to opt out of the Settlement Class, and shall be deemed a Class
Member for all purposes pursuant to this Order.

10. If a timely and valid request for exclusion is made by a member of the Settlement
Class, then that Person will not be a Settlement Class Member, will not be entitled to participate in
the Settlement, cannot object to the Settlement, and will not be bound by the Settlement and/or any

determinations and/or judgments concerning the Settlement Agreement.

ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 4
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11.  Any member of the Settlement Class who does not request exclusion from the
Settlement Class may object to the fairness, reasonableness or adequacy of the proposed
Settlement. Any such objection must be filed with the Clerk of the Court, at the address listed

below, and must be filed and postmarked no later than , 2016:

Clerk of the Court
United States District Court
Northern District of California
1301 Clay Street, Suite 400S
Oakland, CA 94612

In order to be a valid objection, the Class Member must timely submit the objection to the Court,
and the objection must include: (a) the case name and number, (b) the objector’s full name and
current address, (c) a statement that the objector is a Class Member, (d) the name of the
manufacturer and product identification number of the GTX 970 Units the objector purports to own
or have owned during the Class Period, (e) a statement in writing of all objections and the reasons
therefor, and include all supporting papers, including, without limitation, briefs, written evidence,
and declarations and an agreement to be subject to discovery, and (f) a statement whether the
objector intends to appear at the Fairness Hearing, through counsel or otherwise. Objections must
be submitted individually and not on behalf of more than one Class Member. No Class Member
may file objections as a class or group of persons, in a representative capacity on behalf of a class
or group of persons, or on behalf of any other Class Member.

12. Responses to any valid and timely objections shall be filed by the Parties no later

than , 2016.

13.  Settlement Class Members who timely submit valid written objections in
accordance with the requirements of Paragraph 11 of this Order may, but need not, appear and be
heard at the Fairness Hearing regarding any objections so submitted, in person or by counsel, but
must include in their written objections a statement of their intent to appear at the Fairness Hearing
and identify all evidence and witnesses that they may offer at the Fairness Hearing.

14.  Any Settlement Class Member that does not properly and timely submit an

objection to the Settlement in accordance with the provisions of this Order will be considered to

ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 5
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have waived any such objection, shall not be permitted to object to the Settlement at the Fairness
Hearing, shall be foreclosed from seeking any review of the Settlement or its terms by appeal or
otherwise, and shall be bound by the final determination of this Court.

15. The Court finds that the manner and content of the settlement notice program
specified in the Settlement Agreement and as described in the Motion and in the form submitted to
the Court will provide the best notice practicable to the Settlement Class under the circumstances
to apprise members of the Settlement Class of the pendency of this action, the terms of the
Settlement, and their right to participate in, object to, or exclude themselves from the Settlement.
The Court further finds that the Full Notice, the Summary Notice, the Claim Form, the mailed and
published notices, and the settlement website program as set forth in Section 6 and Exhibits “2”,
“3” and “4” of the Settlement Agreement are reasonable, constitute due, adequate and sufficient
notice to all persons entitled to receive notice, and meet the requirements of due process. The
Court hereby directs that notice be given pursuant to the terms set forth in the Settlement
Agreement, provided that the Parties, by agreement, may revise the Notices and Claim Form in
ways that are not material, or in ways that are appropriate to update those documents for purposes
of accuracy. All costs incurred in connection with the preparation and dissemination of any notices
to the Settlement Class shall be paid by Defendants directly to the Administrator, subject to the
provisions of the Settlement Agreement.

16. If the Settlement is finally approved, the Court shall enter a separate order finally
approving the Settlement, entering judgment and dismissing the claims asserted in the Complaint
with prejudice against the Released Parties consistent with the terms of the Settlement Agreement.
Such order and judgment shall be fully binding with respect to the Plaintiffs, all Settlement Class
Members, and the Released Parties.

17. In the event that the proposed Settlement provided for in the Settlement Agreement
is not approved by this Court, or the Effective Date does not occur for any reason, then the
Settlement Agreement, all drafts, negotiations, discussions, and documentation relating thereto, and

all orders entered by this Court in connection therewith shall become null and void and

ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 6
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automatically vacated and all monies (except for incurred settlement notice and administrative
costs) returned to Defendants by the Administrator pursuant to the terms of the Settlement
Agreement. In such event, the Settlement Agreement and all negotiations and proceedings relating
thereto shall be withdrawn without prejudice to the rights of the Parties, who shall be restored to
their respective positions as of the date of the execution of the Settlement Agreement.

18.  The Court hereby appoints Kurtzman Carson Consultants LLC (“KCC”) as the
Administrator to perform the duties of the Administrator as set forth and in accordance with the
Settlement Agreement and all Exhibits thereto, in accordance with the schedule set forth in this

Order. The dates of performance are as follows:

Activation of Settlement Website by Settlement | Date: , 2016
Administrator.

Posting of Statement on Settlement Class | Date: , 2016
Counsel’s websites directing individuals to the

Settlement Website

Mailing of the Summary Notice Date: , 2016
Completion of publication of a summary notice | Date: , 2016
per the Settlement Agreement

Settlement Administrator to provide Court with | Date: , 2016

Declaration confirming notice was provided in
accordance with terms of  Settlement
Agreement

19.  The deadline for any Claim Form to be postmarked shall be , 2017.

Unless the Court orders otherwise, Claim Forms must be submitted in conformance with the
Settlement Agreement and shall be processed in accordance with the procedures set forth in the
Settlement Agreement.

20.  The Parties shall file and serve papers in support of final approval of the Settlement,
including any request for payment of attorneys’ fees, costs and reasonable litigation expenses, and
incentive awards to one or more of the Named Plaintiffs, by , 2016.

21. Pending final determination of whether the Settlement embodied in the Settlement
Agreement is to be approved, all Settlement Class Members are preliminarily enjoined from either

directly, representatively, derivatively, or in any other capacity, including organizing other

ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 7
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Settlement Class Members for purposes of, commencing or prosecuting, or continuing to prosecute
any action or proceeding in any court or tribunal asserting any of the Released Claims as defined in
the Settlement Agreement against Defendants or any of their Affiliates. This injunction is
necessary to protect and effectuate the Agreement and the Settlement contemplated thereby, this
Order, and the Court’s flexibility and authority to effectuate the Settlement Agreement and to enter

Judgment when appropriate, and is ordered in aid of this Court’s jurisdiction and to protect its

judgments.
DATED: , 2016
HON. PHYLLIS J. HAMILTON
UNITED STATES DISTRICT JUDG
ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 8
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June 3, 2016

Administration Services Estimate
Nvidia Graphics Card Settlement

Patrick Ivie; pivie@kccllc.com; 310.776.7385

Key Assumptions Used in Estimate Preparation

Size of Class:

650,000 class members

Estimated # of Class Members with Email & Postal Address:

Case Duration:
# of Electronic, Finalized Data Files Provided (Excel, Access, etc.):

CAFA Notice Required?

Claims Processing:
Address Searches:
% of returned notices to be forwarded:
% of returned undeliverable notices:
% of successful address searches:
Media Campaign Required:
Expert Media Services:
English Only:
# of Email Campaigns:
% of emails bounced back (“Bouncebacks"):
Reminder Mailing:

Duration of Claims Filing Period:
Business Reply Mail ("BRM" or "pre-paid" postage):
% of class members that will file a claim:
% of claims filed online:
% of claims filed by postal mail:
% of deficient claims filed by postal mail:

Type of Telephone Support:
% of class that will call:
% of callers that will punch through to a Live Operator:
% of callers that will request a Notice Packet:
Duration of Telephone Support:

Type of Website Support:
Online Claims Filing:
Duration of Website Support:

150,000 class members

6 months
1 file(s)

No

Yes
Yes
1%
10%
60%
Yes
No

Yes

20%
No

8 weeks
No
5%
98%
2%
5%

IVR w/ Punchthrough

Estimated Claims Filing Rate: 5%
Estimated # of Claims Filed: 32,500

Notice Procedures $264,026
Telephone Support $40,405
Claims Administration $29,239
Disbursements & Tax Reporting $21,463
Sub-Total Administration Costs $355,132
Plus Estimated Postage* $24,030
Total Estimated Cost** $379,162
Media Options

Incremental Media Cost $31,250

NOTICE PROCEDURES

Data and Forms Set-up
- Intake and Process Data, Set up Case Management System
- Format Document(s)
Sub-total of Data and Forms Set-up

Email Campaign
- Email Service
- Email Campaign Management
- Estimated # of Bouncebacks
- Track/Manage Bouncebacks
Sub-total of Email Campaign

Print/Mail Notice Packet
Estimated # of Class Members with Email Bounceback
NCOA Updates
Single-Postcard Summary Notice
- Print Production Management
Forwarding of Returned Mail with USPS Forwarding Addresses
- Data Entry for Re-mails to New Addresses
Returned Undeliverable Mail
- Handling of Returned Undeliverable Mail
Sub-total of Print/Mail Notice Packet

Address Searches/Re-mails
- Number of Address Searches Performed
- Number of New Addresses Found
- Re-mails to Found Addresses
- Staff Time for Address Searches/Re-mails
Sub-total of Address Searches/Re-mails

#14190
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5%
10%
5%
6 months
Dynamic
Yes
6 months
RESPONSE RATE PER ESTIMATED
RATE QUANTITY UNIT COST
25 hrs $100.00 $2,500
10 hrs $100.00 $1,000
$3,500
150,000 units $0.053 $7,950
10 hrs $100.00 $1,000
20% 30,000 units
5 hrs $100.00 $500
$9,450
30,000 units
30,000 units $250
30,000 units $0.080 $2,400
5 hrs $100.00 $500
1% 300 units $0.85 $255
300 units $0.50 $150
10% 3,000 units
4 hrs $100.00 $400
$3,955
3,000 units $0.50 $1,500
60% 1,800 units
1,800 units $0.85 $1,530
4 hrs $100.00 $400
$3,430

File: Nvidia Graphics Card Settlement - Estimate #14190 - 160603 v2
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Administration Services Estimate
Nvidia Graphics Card Settlement

June 3, 2016

Patrick Ivie; pivie@kccllc.com; 310.776.7385

Media Campaign
- Media Campaign
- See the attached Notice Plan Highlights for details
- Production of Materials
- Social Media Sites
- TopClassActions.Com, Facebook Page
- Expert Services
Plain Language Notice Drafting
- Notice Plan Research
Notice Plan for Court Submission
- Affidavit for Preliminary Approval
Notice Program Implementation
- Affidavit for Final Approval
Testimony
- Travel and Administration
Sub-total of Media Campaign

Website Set-up & Maintenance
- Design & Set up Dynamic Website
- Domain Registration (5 yrs/Privacy Registration)
- Maintenance
- Server Space rental
Sub-total of Website Set-up & Maintenance

Case Management, Opt Out Processing, and Declaration of Notice Procedures

- Case Management

- Opt-Out/Objection Processing (per hr)
- Correspondence Processing

- Declaration of Notice Procedures

25 hrs
24 hrs
24 hrs
16 hrs

16 hrs
TBD hrs
TBD hrs

50 hrs

6 hrs
6 mos

35 hrs
5 hrs
5 hrs
5 hrs

Sub-total of Case Management, Opt Out Processing, and Declaration of Notice Procedures

SUB-TOTAL OF NOTICE PROCEDURES

TELEPHONE SUPPORT

RESPONSE
RATE

QUANTITY

$350.00
$300.00
$350.00
$375.00

$375.00
$375.00
$75.00

$100.00

$100.00
$50.00

$100.00
$100.00
$100.00
$100.00

RATE PER
UNIT

$186,266
(included in above pricing)

$10,000

$8,750
$7,200
$8,400
$6,000
(waived)
$6,000
TBD
TBD

$5,000
$175
$600
$300

$232,616

$3,500
$500
$500
$500

$6,075

ESTIMATED
COSsT

$5,000

$264,026

Automated Call Support
- Toll Free Phone Line & System Set-up Cost
- Script Drafting and Management
- Monthly Maintenance Fees
- Projected # of Calls (% of Class)
- Average Call Duration (minutes)
- IVR Line Charges
Projected # of Punchthroughs to Live Operator (% of Calls)
- Average Call Duration (minutes)
- IVR Transfer Line Charges
- Live Operator Line Charges
Long-Form Notice Packet Requests
- Fulffill Notice Packet Requests
- Print Production Management
- Transcriptions
Staff Time Downloading Transcribed Data (30 min/month x 6 months)

SUB-TOTAL OF TELEPHONE SUPPORT

5%

10%

5%

15 hrs
6 mos
32,500 calls
3 mins
97,500 mins
3,250 calls
3 mins
9,750 mins
9,750 mins
1,625 units
1,625 units

4 hrs
1,625 units

3 hrs

$100.00
$50.00

$0.18

$0.18
$1.25

$1.50
$100.00
$0.60
$100.00

$3,000
$1,500
$300

/min $17,550

/min $1,755
/min $12,188

$2,438
$400
$975
$300

$40,405

RESPONSE RATE PER ESTIMATED
CLAIMS ADMINISTRATION RATE QUANTITY UNIT CosT
Estimated # of Claims 5% 32,500 claims
Process Claims Filed Online 98% 31,850 claims $0.75 $23,888
Process Claims Filed by Postal Mail 2% 650 claims
- Staff Hours Processing Claims 35 hrs $100.00 $3,500
- Open/image Forms 650 claims $0.60 $390
Deficient Claims filed by Postal Mail 5% 33 units
- Print/Mail Deficiency Letters 33 units $1.25 $41
- Staff Hours Processing Deficiencies 4 hrs $100.00 $400
- Open/image Forms 33 units $0.60 $20
Status Reports 10 hrs $100.00 $1,000

SUB-TOTAL OF CLAIMS ADMINISTRATION

#14190
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$29,239
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2

RESPONSE RATE PER ESTIMATED
DISBURSEMENTS & TAX REPORTING RATE QUANTITY UNIT CosT
Funds Management, Obtain Tax ID 10 hrs $100.00 $1,000
Distribution Calculations & Prep 15 hrs $100.00 $1,500
Print/Mail Checks 32,500 cks $0.40 $13,000
Distribution Management 10 hrs $100.00 $1,000
Returned Undeliverable Checks 1% 325 units
- Handling of Returned Undeliverable Mail 10 hrs $100.00 $1,000
Reissue Checks 1% 325 cks $4.50 $1,463
Post-Distribution Follow-up & Reports 15 hrs $100.00 $1,500
Settlement Fund Tax Returns (annual) 1yrs $1,000.00 $1,000
SUB-TOTAL OF DISBURSEMENTS & TAX REPORTING $21,463
SUB-TOTAL ADMINISTRATION COSTS $355,132
Plus Estimated Postage* $24,030
TOTAL ESTIMATED COST** $379,162

RESPONSE RATE PER ESTIMATED

MEDIA OPTIONS RATE QUANTITY UNIT CosT

Media Plan
- Incremental Media Costs
- Incremental Cost to Shift 10M RON Internet Impressions to Behavioral Target of Tech Savvy Adults 18-64 $31,250
Sub-total of Incremental Media Costs $31,250

RESPONSE RATE PER ESTIMATED

OTHER SERVICES AND OUT-OF-POCKET EXPENSES RATE QUANTITY UNIT CosT
Other Services and Ad Hoc Reporting, as needed or requested (standard hourly rates)
Other Charges and Out-of-Pocket Costs*** (actual)

* Estimated Postage and Handling.
** Does not include applicable taxes.
*** |ncludes, but is not limited to long distance calls, overnight shipping, photocopies, storage, PO Box rentals, broker fees, etc.
**** Rates are based on media placements occurring in 2015. We anticipate a 5-8% increase in media costs for placements that occur in 2016.

This Class Action Administration Services Estimate and the attached Cost Summary & Scope of Services (together, the “Proposal”) are valid for ninety days from 6/3/2016. After such period, KCC reserves the
right to amend the Proposal (including, without limitation, by increasing fees and costs) or to withdraw the Proposal in its sole discretion.

All services to be provided to the undersigned (the “Client”) and all fees and costs set forth in the Proposal are subject to the terms, specifications, assumptions and conditions set forth in the Proposal and the
attached Terms and Conditions (the “Terms of Service”).

KCC Class Actions Services, LLC

BY: DATE:

TITLE:

Consumer Law Group of California

BY: DATE:

TITLE:
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BURSOR: FISHER

www.bursor.com

888 SEVENTH AVENUE 1990 NORTH CALIFORNIA BLVD.
NEW YORK, NY 10019 WALNUT CREEK, CA 94596

FIRM RESUME

With offices in New York and California, BURSOR & FISHER lawyers have
represented both plaintiffs and defendants in state and federal courts throughout the country.

The lawyers at our firm have an active civil trial practice, having won multi-million
dollar verdicts or recoveries in five of five civil jury trials since 2008. Our most recent trial
victory came in August 2013 in Ayyad v. Sprint Spectrum L.P., in which Mr. Bursor served as
lead trial counsel and won a jury verdict defeating Sprint’s $1.06 billion counterclaim and
securing the class’s recovery of more than $275 million in cash and debt relief.

In Thomas v. Global Vision Products, Inc. (I1), we obtained a $50 million jury verdict in
favor of a certified class of 150,000 purchasers of the Avacor Hair Regrowth System. The legal
trade publication VerdictSearch reported that this was the second largest jury verdict in
California in 2009, and the largest in any class action.

The lawyers at our firm have an active class action practice and have won numerous
appointments as class counsel to represent millions of class members, including customers of
Verizon Wireless, AT&T Wireless, Cingular Wireless, Sprint, T-Mobile, General Electric, Haier
America, and Michaels Stores as well as purchasers of Avacor™, Xenadrine™, and Sensa™
products. Since 2014, our lawyers have certified four consumer classes pursuant to contested
class certification motions (see Ebin, Forcellati, In re EZ Seed Litig., and Dei Rossi infra). Since
December 2010, Bursor & Fisher lawyers have been court-appointed Class Counsel or Interim
Class Counsel in:

I.  O’Brienv. LG Electronics USA, Inc. (D.N.J. Dec. 16, 2010) to represent a
certified nationwide class of purchasers of LG French-door refrigerators,

ii.  Ramundo v. Michaels Stores, Inc. (N.D. Ill. June 8, 2011) to represent a
certified nationwide class of consumers who made in-store purchases at
Michaels Stores using a debit or credit card and had their private financial
information stolen as a result,

iii.  Inre Haier Freezer Consumer Litig. (N.D. Cal. Aug. 17, 2011) to
represent a certified class of purchasers of mislabeled freezers from Haier
America Trading, LLC,

iv.  Loretov. Coast Cutlery Co. (D.N.J. Sep. 8, 2011) to represent a certified
nationwide class of purchasers of knives or tools made by Coast Cutlery,

v. Rodriguez v. CitiMortgage, Inc. (S.D.N.Y. Nov. 14, 2011) to represent a
certified nationwide class of military personnel against CitiMortgage for
illegal foreclosures,
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Vi.

Vili.

viii.

Xi.

Xii.

Xiil.

Xiv.

XV.

XVI.

XVil.

XViii.

XiX.

XX.

Avram v. Samsung Electronics America, Inc., et al. (D.N.J. Jan. 3, 2012),
to represent a proposed nationwide class of purchasers of mislabeled
refrigerators from Samsung Electronics America, Inc. and Lowe’s
Companies, Inc.,

Rossi v. The Procter & Gamble Co. (D.N.J. Jan. 31, 2012), to represent a
certified nationwide class of purchasers of Crest Sensitivity Treatment &
Protection toothpaste,

Dzielak v. Whirlpool Corp. et al. (D.N.J. Feb. 21, 2012), to represent a
proposed nationwide class of purchasers of mislabeled Maytag Centennial
washing machines from Whirlpool Corp., Sears, and other retailers,

In re Sensa Weight Loss Litig. (N.D. Cal. Mar. 2, 2012), to represent a
certified nationwide class of purchasers of Sensa weight loss products,

In re Sinus Buster Products Consumer Litig. (E.D.N.Y. Dec. 17, 2012) to
represent a certified nationwide class of purchasers of Sinus Buster
products,

Scott v. JPMorgan Chase & Co., et al. (S.D.N.Y. May 30, 2013) to
represent a proposed nationwide class of Chase customers who were
allegedly unilaterally enrolled into Chase’s Overdraft Protection service
and charged unauthorized fees,

Podobedov v. Living Essentials, LLC (C.D. Cal. Nov. 8, 2013) to represent
a proposed nationwide class of purchasers of 5-hour Energy products,

Ebin v. Kangadis Food Inc. (S.D.N.Y. Feb. 25, 2014) to represent a
certified nationwide class of purchasers of Capatriti 100% Pure Olive Qil,

Forcellati v. Hyland’s, Inc. (C.D. Cal. Apr. 9, 2014) to represent a
certified nationwide class of purchasers of children’s homeopathic cold
and flu remedies,

Ebin v. Kangadis Family Management LLC, et al. (S.D.N.Y. Sept. 18,
2014) to represent a certified nationwide class of purchasers of Capatriti
100% Pure Olive Oil,

In re Scotts EZ Seed Litig. (S.D.N.Y. Jan. 26, 2015), to represent a
certified class of purchasers of Scotts Turf Builder EZ Seed,

Dei Rossi v. Whirlpool Corp., et al. (E.D. Cal. Apr. 28, 2015), to represent
a certified class of purchasers of mislabeled KitchenAid refrigerators from
Whirlpool Corp., Best Buy, and other retailers,

Hendricks v. StarKist Co. (N.D. Cal. July 23, 2015) to represent a certified
nationwide class of purchasers of StarKist tuna products,

In re NVIDIA GTX 970 Graphics Card Litig. (N.D. Cal. May 8, 2015), to
represent a proposed nationwide class of purchasers of NVIDIA GTX 970
graphics cards, and

Melgar v. Zicam LLC, et al. (E.D. Cal. March 30, 2016) to represent a
certified ten-jurisdiction class of purchasers of Zicam Pre-Cold products.



Case 4:15-cv-00760-PJH Document 130-2 Filed 07/25/16 Page 80 of 89
BURSORXFISHER PAGE 3

SCOTT A. BURSOR

Mr. Bursor has an active civil trial practice, having won multi-million verdicts or
recoveries in five of five civil jury trials since 2008. Mr. Bursor’s most recent victory came in
August 2013 in Ayyad v. Sprint Spectrum L.P., in which he served as lead trial counsel and won
a jury verdict defeating Sprint’s $1.06 billion counterclaim and securing the class’s recovery of
more than $275 million in cash and debt relief.

In Thomas v. Global Vision Products, Inc. (2009), the jury returned a $50 million verdict
in favor of the plaintiff and class represented by Mr. Bursor. The legal trade publication
VerdictSearch reported that this was the second largest jury verdict in California in 2009.

Class actions are rarely tried to verdict. Other than Mr. Bursor and his partner Mr.
Fisher, we know of no lawyer that has tried more than one class action to a jury. Mr. Bursor’s
perfect record of five wins in five class action jury trials, with recoveries ranging from $21
million to $299 million, is unmatched by any other lawyer. Each of these victories was
hard-fought against top trial lawyers from the biggest law firms in the United States.

Mr. Bursor graduated from the University of Texas Law School in 1996. He served as
Articles Editor of the Texas Law Review, and was a member of the Board of Advocates and
Order of the Coif. Prior to starting his own practice, Mr. Bursor was a litigation associate with
Cravath, Swaine & Moore (1996-2000) and Chadbourne & Parke LLP (2001), where he
represented large telecommunications, pharmaceutical, and technology companies in commercial
litigation.

Mr. Bursor is a member of the state bars of New York, Florida, and California, as well as
the bars of the United States Court of Appeals for the Second Circuit, United States Court of
Appeals for the Third Circuit, United States Court of Appeals for the Fourth Circuit, United
States Court of Appeals for the Sixth Circuit, United States Court of Appeals for the Ninth
Circuit, United States Court of Appeals for the Eleventh Circuit, United States District Courts for
the Southern and Eastern Districts of New York, United States District Courts for the Northern,
Central, Southern and Eastern Districts of California, and the United States District Courts for
the Southern and Middle Districts of Florida.

Representative Cases

Mr. Bursor was appointed lead or co-lead class counsel to the largest, 2nd largest, and 3rd
largest classes ever certified. Mr. Bursor has represented classes including more than 160
million class members, roughly 1 of every 2 Americans. Listed below are recent cases that are
representative of Mr. Bursor’s practice:

Mr. Bursor negotiated and obtained court-approval for two landmark settlements in
Nguyen v. Verizon Wireless and Zill v. Sprint Spectrum (the largest and 2nd largest classes ever
certified). These settlements required Verizon and Sprint to open their wireless networks to
third-party devices and applications. These settlements are believed to be the most significant
legal development affecting the telecommunications industry since 1968, when the FCC’s
Carterfone decision similarly opened up AT&T’s wireline telephone network.
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Mr. Bursor was the lead trial lawyer in Ayyad v. Sprint Spectrum, L.P. representing a
class of approximately 2 million California consumers who were charged an early termination
fee under a Sprint cellphone contract, asserting claims that such fees were unlawful liquidated
damages under the California Civil Code, as well as other statutory and common law claims.
After a five-week combined bench-and-jury trial, the jury returned a verdict in June 2008 and the
Court issued a Statement of Decision in December 2008 awarding the plaintiffs $299 million in
cash and debt cancellation. Mr. Bursor served as lead trial counsel for this class again in 2013
during a month-long jury trial in which Sprint asserted a $1.06 billion counterclaim against the
class. Mr. Bursor secured a verdict awarding Sprint only $18.4 million, the exact amount
calculated by the class’s damages expert. This award was less than 2% of the damages Sprint
sought, less than 6% of the amount of the illegal termination fees Sprint charged to class
members, and ensured that the class would recover in excess of $275 million.

Mr. Bursor was the lead trial lawyer in White v. Cellco Partnership d/b/a Verizon
Wireless representing a class of approximately 1.4 million California consumers who were
charged an early termination fee under a Verizon cellphone contract, asserting claims that such
fees were unlawful liquidated damages under the California Civil Code, as well as other statutory
and common law claims. In July 2008, after Mr. Bursor presented plaintiffs’ case-in-chief,
rested, then cross-examined Verizon’s principal trial witness, Verizon agreed to settle the case
for a $21 million cash payment and an injunction restricting Verizon’s ability to impose early
termination fees in future subscriber agreements.

Mr. Bursor was the lead trial lawyer in Thomas v. Global Visions Products Inc. Mr.
Bursor represented a class of approximately 150,000 California consumers who had purchased
the Avacor® hair regrowth system. In January 2008, after a four-week combined bench-and-jury
trial. Mr. Bursor obtained a $37 million verdict for the class, which the Court later increased to
$40 million.

Mr. Bursor was appointed class counsel and was elected chair of the Official Creditors’
Committee in In re Nutraquest Inc., a Chapter 11 bankruptcy case before Chief Judge Garrett E.
Brown, Jr. (D.N.J.) involving 390 ephedra-related personal injury and/or wrongful death claims,
two consumer class actions, four enforcement actions by governmental agencies, and multiple
adversary proceedings related to the Chapter 11 case. Working closely with counsel for all
parties and with two mediators, Judge Nicholas Politan (Ret.) and Judge Marina Corodemus
(Ret.), the committee chaired by Mr. Bursor was able to settle or otherwise resolve every claim
and reach a fully consensual Chapter 11 plan of reorganization, which Chief Judge Brown
approved in late 2006. This settlement included a $12.8 million recovery to a nationwide class
of consumers who alleged they were defrauded in connection with the purchase of Xenadrine®
dietary supplement products.

Mr. Bursor was the lead trial lawyer in In re: Pacific Bell Late Fee Litigation. After
filing the first class action challenging Pac Bell's late fees in April 2010, winning a contested
motion to certify a statewide California class in January 2012, and defeating Pac Bell's motion
for summary judgment in February 2013, Mr. Bursor obtained final approval of the $38 million
class settlement. The settlement, which Mr. Bursor negotiated the night before opening
statements were scheduled to commence, provides for a $20 million cash payment to provide
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refunds to California customers who paid late fees on their Pac Bell wireline telephone accounts,
and includes an injunction that will reduce late fee charges by $18.6 million over 28 months.

L. TIMOTHY FISHER

Mr. Fisher has an active practice in consumer class actions and complex business
litigation and has also successfully handled a large number of civil appeals. Prior to founding
Bursor & Fisher, P.A. in 2011, Mr. Fisher was an associate with Bramson, Plutzik, Mahler &
Birkhaeuser, LLP in Walnut Creek, California for 13 years. During his career, he has been
actively involved in numerous cases that resulted in multi-million dollar recoveries for
consumers and investors. Mr. Fisher has handled cases involving a wide range of issues
including nutritional labeling, health care, telecommunications, corporate governance, unfair
business practices and consumer fraud. With his partner Scott A. Bursor, Mr. Fisher has tried
four class action jury trials, all of which produced successful results. In the initial phase of
Thomas v. Global Vision Products, the jury awarded the plaintiff class more than $36 million
plus punitive damages, while the Court awarded a $40 million recovery on separate legal claims.
In a subsequent phase of the trial against individual defendants, Mr. Fisher and Mr. Bursor
obtained a jury award of $50,024,611 — the largest class action award in California in 2009 and
the second-largest jury award of any kind.

Mr. Fisher was admitted to the State Bar of California in 1997. He is also a member of
the bars of the United States Court of Appeals for the Ninth Circuit and the United States District
Courts for the Northern, Central, Southern and Eastern Districts of California. Mr. Fisher taught
appellate advocacy at John F. Kennedy University School of Law in 2003 and 2004. Recently,
Mr. Fisher contributed jury instructions, a verdict form, and comments to the consumer
protection chapter of Justice Elizabeth A. Baron’s California Civil Jury Instruction Companion
Handbook (West 2010). In 2014, Mr. Fisher was appointed to a four-year term as a member of
the Standing Committee on Professional Conduct for the United States District Court for the
Northern District of California.

Mr. Fisher received his Juris Doctor from Boalt Hall at the University of California at
Berkeley in 1997. While in law school, he was an active member of the Moot Court Board and
participated in moot court competitions throughout the United States. In 1994, Mr. Fisher
received an award for Best Oral Argument in the first year moot court competition. In 1992, Mr.
Fisher graduated with highest honors from the University of California at Berkeley and received
a degree in political science. Prior to graduation, he authored an honors thesis for Professor
Bruce Cain entitled “The Role of Minorities on the Los Angeles City Council.” He is also a
member of Phi Beta Kappa.

Representative Cases

o Thomas v. Global Vision Products, Inc. (Alameda County Superior Court) - Mr. Fisher
litigated claims against Global Vision Products, Inc. and other individuals in connection with the
sale and marketing of a purported hair loss remedy known as Avacor. The case lasted more than
seven years and involved two trials. The first trial resulted in a verdict for plaintiff and the class
in the amount of $40,000,000. The second trial resulted in a jury verdict of $50,024,611, which
led to a $30 million settlement for the class.
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o In re Cellphone Termination Fee Cases - Handset Locking Actions (Alameda County
Superior Court). Mr. Fisher actively worked on five coordinated cases challenging the secret
locking of cell phone handsets by major wireless carriers to prevent consumers from activating
them on competitive carriers’ systems. Settlements have been approved in all five cases on
terms that require the cell phone carriers to disclose their handset locks to consumers and to
provide unlocking codes nationwide on reasonable terms and conditions. The settlements
fundamentally changed the landscape for cell phone consumers regarding the locking and
unlocking of cell phone handsets.

o In re Cellphone Termination Fee Cases - Early Termination Fee Cases (Alameda County
Superior Court and Federal Communications Commission). In separate cases that are a part of
the same coordinated litigation as the Handset Locking Cases, Mr. Fisher actively worked on
claims challenging the validity under California law of early termination fees imposed by
national cell phone carriers. In one of those cases, against Verizon Wireless, a nationwide
settlement was reached after three weeks of trial in the amount of $21 million. In a second case,
which was tried to verdict, the Court held after trial that the $73 million of flat early termination
fees that Sprint had collected from California consumers over an eight-year period were void and
unenforceable.

o Guyette v. Viacom, Inc. (Alameda County Superior Court) - Mr. Fisher was co-counsel
for a class of cable television subscribers who alleged that the defendant had improperly failed to
share certain tax refunds with its subscribers. A settlement was negotiated shortly before trial
under which defendants paid the class $13 million in cash.

o In re Haier Freezer Consumer Litigation (Northern District of California) - Mr. Fisher
filed the case in June 2011 and alleged that Haier had misrepresented the energy consumption of
its HNCMO70E freezer on the ENERGYGUIDE labels attached to the freezers. After two years
of litigation, District Judge Edward J. Davila approved a nationwide settlement valued at $4
million, which provides for cash payments of between $50 and $325.80 to class members who
purchased the Haier HNCMO70E chest freezer.

Selected Published Decisions

o In re Cellphone Termination Fee Cases, 186 Cal.App.4th 1380 (2010)
o In re Cellphone Termination Fee Cases, 180 Cal.App.4th 1110 (2009)

o Gatton v. T-Mobile USA, Inc., 152 Cal.App.4th 571 (2007)

JOSEPH I. MARCHESE

Mr. Marchese is a Partner with Bursor & Fisher, P.A. Mr. Marchese focuses his practice
on complex business litigation, consumer class actions, and employment law disputes. Prior to
joining Bursor & Fisher, Mr. Marchese was an associate with DLA Piper and Shearman &
Sterling where he litigated complex commercial matters on behalf of investment banks,
pharmaceutical companies, insurance carriers, food manufacturers, and tobacco companies.
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Mr. Marchese is admitted to the State Bar of New York and is a member of the bars of
the United States District Courts for the Southern District of New York and the Eastern District
of New York, as well as the United States Court of Appeals for the Second Circuit.

Mr. Marchese graduated from Boston University School of Law in 2002 where he was a
Member of The Public Interest Law Journal. In 1998, Mr. Marchese graduated with honors from
Bucknell University where he earned a B.S.B.A.

Representative Cases

o Rossi v. The Procter & Gamble Co. (District of New Jersey) — Mr. Marchese filed the
first nationwide consumer class action lawsuit alleging Crest Sensitivity Treatment & Protection
toothpaste (“CSTP”’) was not effective as advertised, and was essentially identical to an existing
brand called Crest Pro-Health toothpaste, with only three differentiating features: (1) claims of
rapid relief for tooth sensitivity on the product packaging; (2) a different coloring additive; and
(3) a 75% price premium over Crest Pro-Health. The plaintiff defeated defendant’s motion to
dismiss before negotiating a settlement with P&G. District Judge Jose L. Linares granted final
approval of the nationwide class settlement which provides class members with a monetary
refund of at least $4.00 per tube of CSTP.

o In Re Michaels Stores Pin Pad Litigation (Northern District of Illinois) — Mr. Marchese
filed the first nationwide consumer class action against Michaels Stores concerning a data breach
that resulted in the unauthorized release of customers’ financial data. He actively litigated
claims that Michaels failed to secure customer personal financial data appropriately, and failed to
provide adequate notice to its customers whose information and funds were stolen as a result of
the breach at 86 Michaels stores across the country. After two years of litigation, District Judge
Thomas M. Durkin approved a nationwide settlement that required Michaels to create a
monetary fund from which class members could receive full reimbursement for monetary losses
arising from the data breach. Also, every settlement class member was entitled to credit
monitoring services for early detection of identity theft and credit fraud. As part of the
settlement Michaels also verified that it had implemented strict new security measures to protect
its customers from similar data breaches in the future.

o Cox et al. v. Clarus Marketing Group, LLC et al. (Southern District of California) — Mr.
Marchese actively litigated claims for a nationwide class of online shoppers who made purchases
on Provide-Commerce websites and who were deceptively enrolled in an online service,
Freeshipping.com, for which they were charged unauthorized membership fees. The plaintiffs
alleged that they were secretly enrolled in a “Freeshipping” rewards program using the
aggressive Internet marketing practice known as “data pass,” where Provide-Commerce engaged
in the unauthorized sharing and charging of customers’ billing information with a third-party
vendor. After more than two years of litigation, District Judge Marilyn L. Huff approved a
nationwide settlement valued at over $2.65 million, which included monetary reimbursement to
settlement class members for their unauthorized membership charges.

o Rodriguez v. Citimortgage, Inc. (Southern District of New York) — Mr. Marchese filed a
class action lawsuit on behalf of Sergeant Rodriguez and other active duty military
servicemembers alleging the lender’s foreclosure practices violated the Servicemembers Civil
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Relief Act, a federal law that protects military servicemembers against foreclosures while they’re
serving on active duty. After two years of litigation, Judge Paul G. Gardephe approved a
nationwide $38 million settlement. Under the settlement, each servicemember that suffered a
foreclosure will recover $116,785, plus the amount of any lost equity in the foreclosed property,
plus interest accrued on such lost equity calculated from the date of the foreclosure sale.

Selected Published Decisions

o In re Michaels Stores Pin Pad Litig., 830 F. Supp. 2d 518 (N.D. Ill. 2011) (denying
motion to dismiss in data breach consumer class action)

° Ebin v. Kangadis Food Inc., 297 F.R.D. 561 (S.D.N.Y. 2014) (certifying nationwide class
of purchasers of purported “100% Pure Olive Oil” in false advertising consumer class
action against edible oil distributor)

o In re Scotts EZ Seed Litig., 304 F.R.D. 397 (S.D.N.Y. 2015) (certifying New York and
California classes in false advertising case against grass seed manufacturer)

o Weisblum, et al. v. ProPhase Labs, Inc., et al., No. 14-cv-3587. --- F. Supp. 3d ---, 2015
WL 738112 (S.D.N.Y. Feb. 20, 2015) (denying motion to dismiss in false advertising
consumer class action against manufacturer of homeopathic cold medicine)

JOSHUA D. ARISOHN

Joshua D. Arisohn is a partner with Bursor & Fisher, P.A. Mr. Arisohn focuses his
practice on complex business litigation, consumer class actions, and terrorism-related matters.
Prior to joining Bursor & Fisher, Mr. Arisohn was an associate at Dewey & LeBoeuf LLP and
DLA Piper LLP where he litigated precedent-setting cases in the areas of mass torts, terrorism
and commercial disputes. He participated in the first ever trial to take place under the Anti-
Terrorism Act, a statute that affords U.S. citizens the right to assert federal claims for injuries
arising out of acts of international terrorism.

Mr. Arisohn is admitted to the State Bar of New York and is a member of the bars of the
United States District Courts for the Southern District of New York and the Eastern District of
New York.

Mr. Arisohn received his Juris Doctor from Columbia University School of Law in 2006,
where he was a Harlan Fiske Stone Scholar. In 2002, Mr. Arisohn received his B.A. from
Cornell University.

SARAH N. WESTCOT

Sarah N. Westcot is an Associate with Bursor & Fisher, P.A. Ms. Westcot focuses her
practice on complex business litigation and consumer class actions. Prior to joining Bursor &
Fisher, Ms. Westcot litigated civil actions as an attorney with Bay Area Legal Aid in San Jose,
CA.
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Ms. Westcot served as trial counsel with Mr. Bursor in Ayyad v. Sprint Spectrum L.P.,
and helped to win a jury verdict defeating Sprint’s $1.06 billion counterclaim and securing the
class’s recovery of more than $275 million in cash and debt relief.

Ms. Westcot is admitted to the State Bar of California and is a member of the bars of the
United States District Courts for the Northern, Central, Southern, and Eastern Districts of
California.

Ms. Westcot received her Juris Doctor from the University of Notre Dame Law School in
2009. During her third year of law school, Ms. Westcot worked as a law clerk with the local
public defender’s office representing juvenile clients in criminal hearings. She graduated with
honors from the University of Florida in 2005.

NEAL J. DECKANT

Neal J. Deckant is an Associate with Bursor & Fisher, P.A. Mr. Deckant focuses his
practice on complex business litigation and consumer class actions. Prior to joining Bursor &
Fisher, Mr. Deckant counseled low-income homeowners facing foreclosure in East Boston.

Mr. Deckant is admitted to the State Bar of New York and is a member of the bars of the
United States District Courts for the Southern District of New York and the Eastern District of
New York.

Mr. Deckant received his Juris Doctor from Boston University School of Law in 2011,
graduating cum laude with two Dean’s Awards. During law school, Mr. Deckant served as a
Senior Articles Editor for the Review of Banking and Financial Law, where he authored two
published articles about securitization reforms. In 2007, Mr. Deckant graduated with Honors
from Brown University with a B.A. in East Asian Studies and Philosophy.

YITZCHAK KOPEL

Yitzchak Kopel is an Associate with Bursor & Fisher, P.A. Mr. Kopel focuses his
practice on complex business litigation and consumer class actions.

Mr. Kopel is admitted to the State Bars of New York and New Jersey and is a member of
the bars of the United States District Courts for the Southern District of New York, Eastern
District of New York, and District of New Jersey.

Mr. Kopel received his Juris Doctor from Brooklyn Law School in 2012, graduating cum
laude with two Dean’s Awards. During law school, Mr. Kopel served as an Articles Editor for
the Brooklyn Law Review and worked as a Law Clerk at Shearman & Sterling. In 2009, Mr.
Kopel graduated cum laude from Queens College with a B.A. in Accounting.

ANNICK M. PERSINGER

Annick M. Persinger is an Associate with Bursor & Fisher, P.A. Ms. Persinger focuses
her practice on complex business litigation and consumer class actions. Prior to joining Bursor &
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Fisher, Ms. Persinger worked as a legal research attorney for Judge John E. Munter in Complex
Litigation at the San Francisco Superior Court.

Ms. Persinger is admitted to the State Bar of California and the bars of the United States
District Courts for the Northern District of California, Central District of California, Southern
District of California, and Eastern District of California.

Ms. Persinger received her Juris Doctor from University of California, Hastings College
of the Law in 2010, graduating magna cum laude. During law school, Ms. Persinger served as a
member of Hastings Women’s Law Journal, and authored two published articles. In 2008, Ms.
Persinger received an award for Best Oral Argument in the first year moot court competition. In
2007, Ms. Persinger graduated cum laude from University of California, San Diego with a B.A.
in Sociology, and minors in Law & Society and Psychology.

FREDERICK J. KLORCZYK III

Frederick J. Klorczyk 111 is an Associate with Bursor & Fisher, P.A. Mr. Klorczyk
focuses his practice on complex business litigation and consumer class actions.

Mr. Klorczyk is admitted to the State Bars of New York and New Jersey and is a member
of the bars of the United States District Courts for the Southern District of New York, Eastern
District of New York, and District of New Jersey, and the United States Court of Appeals for the
Second Circuit.

Mr. Klorczyk received his Juris Doctor from Brooklyn Law School in 2013, graduating
magna cum laude with two CALI Awards for the highest grade in his classes on criminal law
and conflict of laws. During law school, Mr. Klorczyk served as an Associate Managing Editor
for the Brooklyn Journal of Corporate, Financial and Commercial Law and as an intern to the
Honorable Alison J. Nathan of the United States District Court for the Southern District of New
York and the Honorable Janet Bond Arterton of the United States District Court for the District
of Connecticut. In 2010, Mr. Klorczyk graduated from the University of Connecticut with a B.S.
in Finance.

YEREMEY O. KRIVOSHEY

Yeremey O. Krivoshey is an Associate with Bursor & Fisher, P.A. Mr. Krivoshey
focuses his practice on complex business litigation and consumer class actions.

Mr. Krivoshey is admitted to the State Bar of California and is a member of the bars of
the United States District Courts for the Northern, Central, Southern and Eastern Districts of
California.

Mr. Krivoshey received his Juris Doctor from New York University School of Law in
2013, where he was a Samuel A. Herzog Scholar. During law school, Mr. Krivoshey worked as
a Law Clerk at Vladeck, Waldman, Elias & Engelhard, P.C. Mr. Krivoshey also interned at the
United States Department of Justice and the American Civil Liberties Union. In 2010, Mr.
Krivoshey graduated cum laude from Vanderbilt University.
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PHILIP L. FRAIETTA

Philip L. Fraietta is an Associate with Bursor & Fisher, P.A. Mr. Fraietta focuses his
practice on complex business litigation, consumer class actions, and employment law disputes.

Mr. Fraietta is admitted to the State Bars of New York and New Jersey, the bars of the
United States District Courts for the Southern District of New York, Eastern District of New
York, the District of New Jersey, and the United States Court of Appeals for the Second Circuit.
Mr. Fraietta was a Summer Associate with Bursor & Fisher prior to joining the firm.

Mr. Fraietta received his Juris Doctor from Fordham University School of Law in 2014,
graduating cum laude. During law school, Mr. Fraietta served as an Articles & Notes Editor for
the Fordham Law Review, and published two articles. In addition, Mr. Fraietta received the
Addison M. Metcalf Labor Law Prize for the highest grade in his graduating class in the Labor
Law course, and received the highest grade in his Anti-Discrimination Law & Policy course. In
2011, Mr. Fraietta graduated cum laude from Fordham University with a B.A. in Economics.

ASHER B. BUNDLIE

Asher B. Bundlie is a former Associate of Bursor & Fisher, P.A., where he focused his
practice on complex business litigation and consumer class actions. Mr. Bundlie is currently an
Associate at Pryor Cashman LLP, where he represents public and private companies in a variety
of matters.

Mr. Bundlie is admitted to the State Bar of New York and the bar of the United States
District Court for the Southern District of New York. Mr. Bundlie received his Juris Doctor
from New York University School of Law in 2011. During law school, Mr. Bundlie served as an
Articles Editor for the Journal of Law and Business. Prior to attending law school, Mr. Bundlie
graduated from the University of Wisconsin-Madison in 2005, where he was a William F. Vilas
Scholar.

JULIA A . LUSTER

Julia A. Luster is a former Associate of Bursor & Fisher, P.A., where she focused her
practice on complex business litigation and consumer class actions. Ms. Luster is currently an
Associate at Seyfarth Shaw LLP where she represents payors in health care reimbursement
disputes and provider fraud claims under state law and the Employee Retirement Income
Security Act.

Ms. Luster is admitted to the State Bar of California and is a member of the bars of the
United States District Courts for the Northern, Central, Southern, and Eastern Districts of
California, as well as the United States Court of Appeals for the Ninth Circuit.

In 2013, Ms. Luster received her Juris Doctor from UC Davis School of Law. While
attending UC Davis, Ms. Luster externed with the Honorable Judge Arthur L. Alarcon of the
United States Court of Appeals for the Ninth Circuit. She was a Senior Articles Editor for the
UC Davis Law Review and a top 10 oral advocate in appellate advocacy. She also participated
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in the Moot Court interschool competition team. Ms. Luster worked at both the UC Davis Prison
Law Clinic and UC Davis Civil Rights Clinic. While at the Civil Rights Clinic, she co-authored
a Ninth Circuit brief for an appeal she subsequently argued and won. Prior to law school, Ms.
Luster received her B.A. in English from UCLA and her M.A. in English and Comparative
Literature from Columbia University.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

IN RE NVIDIA GTX 970 GRAPHICS CHIP CASE NO.: 15-cv-00760-PJH
LITIGATION
[PROPOSED] ORDER GRANTING
) MOTION FOR PRELIMINARY
THIS DOCUMENT RELATES TO: APPROVAL OF CLASS ACTION

SETTLEMENT AND DIRECTING
ALL ACTIONS DISSEMINATION OF CLASS
NOTICE PROGRAM

Judge: Honorable Phyllis J. Hamilton

This Motion having been brought before the Court by the Class Representatives through
Class Counsel®, pursuant to Fed. R. Civ. P. 23(e), for an Order granting preliminary approval of a
Settlement Agreement with NVIDIA Corporation (“NVIDIA”), Gigabyte Global Business
Corporation d/b/a Giga-Byte Technology Co. Ltd., G.B.T. Inc. (together with Gigabyte Global
Business Corporation, “Gigabyte”), ASUS Computer International (“ASUS”), and EVGA
Corporation (“EVGA”) (collectively “Defendants”), and directing the dissemination of class notice
and appointing Settlement Class Counsel and the Settlement Administrator (the “Motion”); and the
Court having reviewed the submissions of the parties, and having found that the parties are entitled
to the relief they seek, and for good cause shown;

IT IS ORDERED that the Motion is GRANTED, and it is further ORDERED as follows:

! Except as otherwise specified herein, all defined terms set forth in this Order shall have the same
meaning as that set forth in the Settlement Agreement, and are incorporated herein.

ORDER GRANTING MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT
CASE NO. 15-cv-00760-PJH
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1. The Court has jurisdiction over the subject matter of the Action and over all Parties
to this Settlement, including, without limitation, the Settlement Class (as defined below in
paragraph 4), to enter this Order.

2. The Settlement Agreement submitted with the Motion is preliminarily approved as
fair, reasonable and adequate. The Settlement Agreement was arrived at in good faith, following
extensive arm’s-length negotiations by counsel for the Parties. The Court finds that the terms of
Settlement Agreement fall “within the range of possible approval” sufficient to warrant sending
notice thereof to the Settlement Class. Federal Judicial Center, Manual for Complex Litigation
(“MCL 4™") § 21.632 (4" ed. 2004). This finding that the Settlement is reasonable is subject to a
final determination to be made after a Fairness Hearing, as set forth below.

3. Based upon the submissions of the Parties, for purposes of the Settlement only, the
Court finds as to the Settlement Class that: (a) the members of the Settlement Class are so
numerous as to make joinder of them impracticable; (b) there are questions of law and fact
common to the Settlement Class as to the reasonableness of the Settlement, and such questions
predominate over any questions affecting only individual members of Settlement Class; (c) the
Class Representatives’ claims and the defenses asserted thereto are typical of the claims of
members of the Settlement Class and the defenses asserted thereto; (d) the Class Representatives
and Class Counsel have fairly and adequately protected the interests of members of the Settlement
Class throughout this Action; and (e) a class action is superior to all other available methods for
fairly and efficiently resolving this Action, considering: (i) the interests of the members of the
Settlement Class in individually controlling the prosecution of separate actions; (ii) the extent and
nature of the litigation concerning the controversy already commenced by members of the
Settlement Class; (iii) the desirability and undesirability of concentrating the litigation of these
claims in a particular forum; and (iv) the difficulties likely to be encountered in the management of
a class action.

4, Therefore, pursuant to Fed. R. Civ. P. 23(a) and (b)(3), the Court conditionally

certifies the Settlement Class, defined as “all persons and entities resident in the United States of

ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 2
CASE NO. 15-cv-00760-PJH
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America who purchased a GTX 970 GPU in the United States of America from the Defendants, the
AIC Partners or their authorized retailers prior to the Preliminary Hearing Date other than for
purposes of resale or distribution. Excluded from the Settlement Class are (1) employees of
Defendants or the AIC Partners, including their current or former directors, officers and counsel;
(2) any entity that has a controlling interest in Defendants or the AIC Partners; (3) Defendants’” and
the AIC Partners’ affiliates and subsidiaries; and (4) the judge to whom this case is assigned and
any member of the judge’s immediate family.”

5. The Court preliminarily approves the Plaintiffs listed in the Settlement Agreement
as representatives of the Settlement Class (“Class Representatives”).

6. Whatley Kallas, LLP and Bursor & Fisher, P.A. are appointed as Class Counsel.

7. A Fairness Hearing shall be held before this Court on , 2016, at

a.m. to determine (a) the merits of any valid and timely objection submitted

by Settlement Class Members; (b) whether this action finally meets each of the prerequisites for
class certification set forth in Fed. R. Civ. P. 23(a), and may properly be maintained as a class
action for settlement purposes only on behalf of the Settlement Class under Fed. R. Civ. P.
23(b)(3); (c) whether the Settlement should receive final approval as fair, reasonable, adequate, and
in the best interests of the Settlement Class; (d) whether the Final Approval Order should be
entered granting final approval of the Settlement, entering final judgment and dismissing the claims
asserted in the Complaint in this action with prejudice as to Defendants and the Released Parties,
consistent with the terms provided for in the Settlement Agreement; (e) whether Settlement Class
Members should be bound by the Releases set forth in the Settlement Agreement; (f) whether
Settlement Class Members should be subject to a permanent injunction which, among other things,
bars Settlement Class Members from filing, commencing, prosecuting, intervening in, participating
in (as class members or otherwise), organizing, or soliciting participation of other Settlement Class
Members to pursue any action in any jurisdiction based on or relating to any of the Released
Claims or the facts and circumstances relating thereto against any Released Party, and (g) whether

the application of Class Counsel for the payment of attorneys’ fees and reasonable litigation

ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 3
CASE NO. 15-cv-00760-PJH
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expenses, and payment of an incentive award to one or more of the Plaintiffs are reasonable and
should be approved. The Fairness Hearing may be postponed, adjourned or continued by further
order of this Court, without further notice to the Settlement Class.

8. At the Fairness Hearing, the Court will consider any timely and valid objections
presented by Settlement Class Members and the Parties’ responses to any such objections.

0. Any Person included within the Settlement Class who wishes to be excluded from
membership in the Settlement Class must do so in writing by mailing a request for exclusion from
the Settlement Class to the Administrator, postmarked no later than , 2016. To be
effective, the request for exclusion (or opt-out request) must: (a) include the case name and
number, (b) include the Person’s full name and current mailing address; (c) identify the GTX 970
Model purchased and the appropriate date of purchase, (d) contain a statement that the Person is a
member of the Settlement Class, (e) include a statement clearly indicating the Person’s intent to be
excluded from the Settlement Class; and (f) be signed by the Person submitting the request for
exclusion. Requests for exclusion must be submitted individually, and not on behalf of more than
one member of the Settlement Class. No member of the Settlement Class shall have the right or
may exclude themselves from the Settlement Class as a class or group of persons, in a
representative capacity on behalf of a class or group of persons, or on behalf of any other member
of the Settlement Class. Any request for exclusion that fails to satisfy the requirements of this
paragraph or that is not properly and timely submitted, as required above, shall be ineffective and
void absent further Court order or agreement. Such member of the Settlement Class shall be
deemed to have waived all rights to opt out of the Settlement Class, and shall be deemed a Class
Member for all purposes pursuant to this Order.

10. If a timely and valid request for exclusion is made by a member of the Settlement
Class, then that Person will not be a Settlement Class Member, will not be entitled to participate in
the Settlement, cannot object to the Settlement, and will not be bound by the Settlement and/or any

determinations and/or judgments concerning the Settlement Agreement.
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11.  Any member of the Settlement Class who does not request exclusion from the
Settlement Class may object to the fairness, reasonableness or adequacy of the proposed
Settlement. Any such objection must be filed with the Clerk of the Court, at the address listed

below, and must be filed and postmarked no later than , 2016:

Clerk of the Court
United States District Court
Northern District of California
1301 Clay Street, Suite 400S
Oakland, CA 94612

In order to be a valid objection, the Class Member must timely submit the objection to the Court,
and the objection must include: (a) the case name and number, (b) the objector’s full name and
current address, (c) a statement that the objector is a Class Member, (d) the name of the
manufacturer and product identification number of the GTX 970 Units the objector purports to own
or have owned during the Class Period, (e) a statement in writing of all objections and the reasons
therefor, and include all supporting papers, including, without limitation, briefs, written evidence,
and declarations and an agreement to be subject to discovery, and (f) a statement whether the
objector intends to appear at the Fairness Hearing, through counsel or otherwise. Objections must
be submitted individually and not on behalf of more than one Class Member. No Class Member
may file objections as a class or group of persons, in a representative capacity on behalf of a class
or group of persons, or on behalf of any other Class Member.

12. Responses to any valid and timely objections shall be filed by the Parties no later

than , 2016.

13.  Settlement Class Members who timely submit valid written objections in
accordance with the requirements of Paragraph 11 of this Order may, but need not, appear and be
heard at the Fairness Hearing regarding any objections so submitted, in person or by counsel, but
must include in their written objections a statement of their intent to appear at the Fairness Hearing
and identify all evidence and witnesses that they may offer at the Fairness Hearing.

14.  Any Settlement Class Member that does not properly and timely submit an

objection to the Settlement in accordance with the provisions of this Order will be considered to

ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 5
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have waived any such objection, shall not be permitted to object to the Settlement at the Fairness
Hearing, shall be foreclosed from seeking any review of the Settlement or its terms by appeal or
otherwise, and shall be bound by the final determination of this Court.

15. The Court finds that the manner and content of the settlement notice program
specified in the Settlement Agreement and as described in the Motion and in the form submitted to
the Court will provide the best notice practicable to the Settlement Class under the circumstances
to apprise members of the Settlement Class of the pendency of this action, the terms of the
Settlement, and their right to participate in, object to, or exclude themselves from the Settlement.
The Court further finds that the Full Notice, the Summary Notice, the Claim Form, the mailed and
published notices, and the settlement website program as set forth in Section 6 and Exhibits “2”,
“3” and “4” of the Settlement Agreement are reasonable, constitute due, adequate and sufficient
notice to all persons entitled to receive notice, and meet the requirements of due process. The
Court hereby directs that notice be given pursuant to the terms set forth in the Settlement
Agreement, provided that the Parties, by agreement, may revise the Notices and Claim Form in
ways that are not material, or in ways that are appropriate to update those documents for purposes
of accuracy. All costs incurred in connection with the preparation and dissemination of any notices
to the Settlement Class shall be paid by Defendants directly to the Administrator, subject to the
provisions of the Settlement Agreement.

16. If the Settlement is finally approved, the Court shall enter a separate order finally
approving the Settlement, entering judgment and dismissing the claims asserted in the Complaint
with prejudice against the Released Parties consistent with the terms of the Settlement Agreement.
Such order and judgment shall be fully binding with respect to the Plaintiffs, all Settlement Class
Members, and the Released Parties.

17. In the event that the proposed Settlement provided for in the Settlement Agreement
is not approved by this Court, or the Effective Date does not occur for any reason, then the
Settlement Agreement, all drafts, negotiations, discussions, and documentation relating thereto, and

all orders entered by this Court in connection therewith shall become null and void and

ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 6
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automatically vacated and all monies (except for incurred settlement notice and administrative
costs) returned to Defendants by the Administrator pursuant to the terms of the Settlement
Agreement. In such event, the Settlement Agreement and all negotiations and proceedings relating
thereto shall be withdrawn without prejudice to the rights of the Parties, who shall be restored to
their respective positions as of the date of the execution of the Settlement Agreement.

18.  The Court hereby appoints Kurtzman Carson Consultants LLC (“KCC”) as the
Administrator to perform the duties of the Administrator as set forth and in accordance with the
Settlement Agreement and all Exhibits thereto, in accordance with the schedule set forth in this

Order. The dates of performance are as follows:

Activation of Settlement Website by Settlement | Date: , 2016
Administrator.

Posting of Statement on Settlement Class | Date: , 2016
Counsel’s websites directing individuals to the

Settlement Website

Mailing of the Summary Notice Date: , 2016
Completion of publication of a summary notice | Date: , 2016
per the Settlement Agreement

Settlement Administrator to provide Court with | Date: , 2016

Declaration confirming notice was provided in
accordance with terms of  Settlement
Agreement

19.  The deadline for any Claim Form to be postmarked shall be , 2017.

Unless the Court orders otherwise, Claim Forms must be submitted in conformance with the
Settlement Agreement and shall be processed in accordance with the procedures set forth in the
Settlement Agreement.

20.  The Parties shall file and serve papers in support of final approval of the Settlement,
including any request for payment of attorneys’ fees, costs and reasonable litigation expenses, and
incentive awards to one or more of the Named Plaintiffs, by , 2016.

21. Pending final determination of whether the Settlement embodied in the Settlement
Agreement is to be approved, all Settlement Class Members are preliminarily enjoined from either

directly, representatively, derivatively, or in any other capacity, including organizing other

ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 7
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Settlement Class Members for purposes of, commencing or prosecuting, or continuing to prosecute
any action or proceeding in any court or tribunal asserting any of the Released Claims as defined in
the Settlement Agreement against Defendants or any of their Affiliates. This injunction is
necessary to protect and effectuate the Agreement and the Settlement contemplated thereby, this
Order, and the Court’s flexibility and authority to effectuate the Settlement Agreement and to enter

Judgment when appropriate, and is ordered in aid of this Court’s jurisdiction and to protect its

judgments.
DATED: , 2016
HON. PHYLLIS J. HAMILTON
UNITED STATES DISTRICT JUDG
ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 8
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WHATLEY KALLAS, LLP

Alan M. Mansfield (Of Counsel)

(SBN 125998)
amansfield@whatleykallas.com

1 Sansome Street, 35" Floor, PMB #131
San Francisco, CA 94104

Tel: (415) 860-2503

Fax: (888) 331-9633

Co-Lead Interim Class Counsel
[Additional Counsel listed on Service List]

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
IN RE: NVIDIA GTX 970 GRAPHICS Case No. 15-cv-00760-PJH

CHIP LITIGATION
CLASS ACTION

THIS DOCUMENT RELATES TO: PROOF OF SERVICE

ALL ACTIONS.

I, the undersigned, declare under penalty of perjury that I am employed with WHATLEY
KALLAS, LLP, whose address is 1 Sansome Street, 35" Floor, PMB #131, San Francisco, CA
94104/10200 Willow Creek Road, Suite 160, San Diego, California 92131. | am over the age of
eighteen years and not a party to this action; that | served the below named persons the following
documents:

PLAINTIFFS’ NOTICE OF MOTION AND MOTION FOR PRELIMINARY
APPROVAL OF CLASS ACTION SETTLEMENT, PROVISIONAL
CERTIFICATION OF NATIONWIDE SETTLEMENT CLASS, AND APPROVAL
OF PROCEDURE FOR AND FORM OF NOTICE; MEMORANDUM OF
POINTS AND AUTHORITIES IN SUPPORT; DECLARATIONS OF L.
TIMOTHY FISHER AND ALAN M. MANSFIELD FILED HEREWITH;

DECLARATION OF L. TIMOTHY FISHER IN SUPPORT OF PLAINTIFFS’
MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION
SETTLEMENT, PROVISIONAL CERTIFICATION OF NATIONWIDE
SETTLEMENT CLASS, AND APPROVAL OF PROCEDURE FOR AND FORM
OF NOTICE;

DECLARATION OF ALAN M. MANSFIELD IN SUPPORT OF PLAINTIFFS’
MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION
SETTLEMENT, PROVISIONAL CERTIFICATION OF NATIONWIDE
SETTLEMENT CLASS, AND APPROVAL OF PROCEDURE FOR AND FORM
OF NOTICE;

PROOF OF SERVICE CASE NO. 15-CV-00760-PJH
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[ ]
[ X]

[]

[ ]

[ ]

[PROPOSED] ORDER GRANTING MOTION FOR PRELIMINARY
APPROVAL OF CLASS ACTION SETTLEMENT AND DIRECTING
DISSEMINATION OF CLASS NOTICE PROGRAM

By personally delivering copies to the person served at the following address:
Via the Court’s electronic notification system to the addressees listed below;

Via Electronic Mail (as noted). I caused the foregoing documents to be sent to the
addressees named below via their email addresses as set forth.

By Overnight Mail (as noted). By placing a Federal Express Envelope addressed to the
named party on the service list attached hereto and depositing said envelope in the Federal
Express Pickup Box located on Willow Creek Road in San Diego, California 92131.

Via U.S. Mail. By placing a copy in a separate envelope, with postage fully prepaid, for
each addressee named below and depositing each for collection and mailing pursuant to
the ordinary business practice of this office, which mail is deposited with the U.S. Postal
Service on the same day at San Diego, California.

SEE ATTACHED SERVICE LIST

Executed this 25" day of _July , 2016 at San Diego, California.

.

SALLY CW/IIER

PROOF OF SERVICE ’ CASE NO. 15-CV-00760-PJH
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SERVICE LIST

ORRICK HERRINGTON & SUTCLIFF
LLP

Robert Varian
rvarian@orrick.com

James N. Kramer
jkramer@orrick.com

Stephen M. Knaster
sknaster@orrick.com
Alexander K. Talarides
atalarides@orrick.com

The Orrick Building

405 Howard Street

San Francisco, CA 94105-2669
Tel: (415) 773-5700

Fax: (415) 773-5759

Judy Kwan

jkwan@orrick.com

777 South Figueroa Street, Suite 3200
Los Angeles, CA 90017-5855

Tel: (213) 629-2020

Fax: (213) 612-2499

Attorneys for Defendants NVIDIA
CORPORATION; GIGABYTE
GLOBALBUSINESS CORPORATION
D/B/A GIGA-BYTE TECHNOLOGY
CO., LTD; ASUS COMPUTER
INTERNATIONAL; EVGA
CORPORATION; PNY
TECHNOLOGIES, INC.; MSI
COMPUTER CORPORATION; and
TIGERDIRECT, INC.

BURSOR FISHER, P.A.

L. Timothy Fisher

Itfisher@bursor.com

Julia A. Luster

jluster@bursor.com

Neal J. Deckant (Admitted Pro Hac Vice)
1990 North California Blvd., Suite 940
Walnut Creek, CA 94596

Tel: (925) 300-4455

Fax: (925) 407-2700

Scott A. Bursor
scott@bursor.com
888 Seventh Avenue
New York, NY 10019
Tel: (212) 989-9113
Fax: (212) 989-9163

Co-Lead Interim Class Counsel

WHATLEY KALLAS, LLP

Joe R. Whatley, Jr
jwhatley@whatleykallas.com

(Admitted Pro Hac Vice)

1180 Avenue of the Americas, 30" Floor
New York, NY 10036

Tel: (212) 447-7060

Fax: (800) 922-4851

Co-Lead Interim Class Counsel

WIGGINS CHILDS PANTAZIS FISHER
GOLDFARB, LLC

Dennis G. Pantazis (Admitted Pro Hac Vice)
dgp@wigginschilds.com

Robert J. Camp

rcamp@wigginschilds.com

D. G. Pantazis, Jr. (Admitted Pro Hac Vice)
dgpjr@wigginschilds.com

The Kress Building

301 Nineteenth Street North

Birmingham, A: 35203

Tel: (205) 314-0531

Fax: (205) 314-0731

Attorneys for Plaintiff ANDREW OSTROWSKI

PROOF OF SERVICE
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LOWE LAW FIRM, LLC

E. Clayton Lowe, Jr.
clowe@lowelaw.com

The Kress Building

301 Nineteenth Street North, Suite 525
Birmingham, AL 35203

Tel: (205) 314-0607

Attorneys for Plaintiff ANDREW
OSTROWSKI

KAPLAN FOX & KILSHEIMER, LLP
Laurence D. King

Iking@kaplanfox.com

Linda Fong

Ifong@kaplanfox.com

Mario M. Choi

mchoi@kaplanfox.com

350 Sansome Street, Suite 400

San Francisco, CA 94104

Tel: (415) 772-4700 / Fax: (415) 772-4707

Frederic S. Fox

ffox@kaplanfox.com

David A. Straite

dstraite@kaplanfox.com

850 Third Ave., 14" Floo

New York, NY 10022

Tel: (212) 687-1980 / Fax: (212) 687-7714

Attorneys for Plaintiff MARK ROUSHION

WITES & KAPETAN, P.A.
Marc A. Wites
mwites@wklawyers.com
4400 North Federal Highway
Lighthouse Point, FL 33064
Tel: (954) 570-8989

Fax: (954-354-0206

Attorneys for Plaintiff MARK
ROUSHION

DOYLE LOWTHER LLP
William J. Doyle 1l
bill@doylelowther.com

John Lowther
john@doylelowther.com
4400 NE 77" Ave., Suite 275
Vancouver, WA 98662

Tel: (360) 818-9320

Fax: (360) 818-9320

WESTERMAN LAW CORP.

Jeff S. Westerman
jwesterman@jswlegal.com

1875 Century Park East, suite 2200
Los Angeles, CA 90067

Tel: (310) 698-7880

Fax: (310) 698-7452

Attorneys for Plaintiff KILOE YOUNG
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AUDET & PARTNERS, LLP
William M. Audet
waudet@audetlaw.com
Jonas P. Mann
jmann@audetlaw.com
Theodore H. Chase
tchase@audetlaw.com

221 Main Street, Suite 1460
San Francisco CA 94105
Tel: (415) 568-2555

Fax: (415) 568-2556

Attorneys for Plaintiff STEPHEN DENZ;
TIMOTHY FARLEY; and ALEXANDER
MONTGOMERY

EDELSON, PC

Samuel M. Lasser
slasser@edelson.com
1934 Divisadero Street
San Francisco, CA 94115
Tel: (415) 994-9930

Fax: (415) 776-8047

Rafey S. Balabanian
rbalabanian@edelson.com

Benjamin H. Richman
brichman@edelson.com

Amir C. Missaghi
amissaghi@edelson.com

350 North LaSalle Street, Suite 1300
Chicago, IL 60654

Tel: (312) 589-6370

Fax: (312) 589-6378

Attorneys for Plaintiff JASON DOERRER

BRAMSON, PLUTZIK, MAHLER &
BIRKHAEUSER, LLP

Alan R. Plutzik
aplutzik@bramsonplutzik.com
Michael S. Strimling
mstrimling@bramsonplutzik.com
2125 Oak Grove Road, Suite 120
Walnut Creek, CA 94598

Tel: (925) 945-0200

Fax: (925) 945-8792

LEVI & KORSINSKY LLP
Shane Rowley
srowley@zlk.com
Courtney E. Maccarone
cmaccarone@zlk.com

30 Broad Street, 24™ Floor
New York, NY 10004

Tel: (212) 363-7500

Fax: (212) 363-7171

Attorneys for Plaintiffs JOEL
BERNABEL, AUSTIN VERLINDEN,
JAN PAOLO JIMENEZ and PAOLO
RODRIGUEZ

WHITFIELD BRYSON & MASON LLP
Gary E. Mason
gmason@wbmllp.com

Esfand Y. Nafisi
enafisi@wbmllp.com
Benjamin S. Branda
bbranda@wbmllp.com

1625 Massachusetts Ave, NW
Suite 605

Washington, DC 20036

Tel: (202) 429-2290

Fax: (202) 429-2294

Attorneys for Plaintiffs TIMOTHY FARLEY and
ALEXANDER MONTGOMERY
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WHITFIELD BRYSON & MASON, LLP
Scott C. Harris

scott@wbmllp.com

900 W. Morgan Street

Raleigh, NC 27603

Tel: (919) 600-5000

Gary E. Mason
gmason@wbmllp.com
Esfand Y. Nafisi
enafisi@wbmllp.com
Benjamin S. Branda
bbranda@wbmllp.com
1625 Massachusetts Ave, NW
Suite 605

Washington, DC 20036
Tel: (202) 429-2290
Fax: (202) 429-2294

Attorneys for Plaintiff CHESTER BAILEY

WHITFIELD BRYSON & MASON, LLP
Gary E. Mason
gmason@wbmllp.com

Esfand Y. Nafisi
enafisi@wbmllp.com
Benjamin S. Branda
bbranda@wbmllp.com

1625 Massachusetts Ave, NW
Suite 605

Washington, DC 20036

Tel: (202) 429-2290

CUNEO GILBERT & LADUCA, LLP
Charles J. LaDuca
charlesl@cuneolaw.com

Brendan S. Thompson
brendant@cuneolaw.com

8210 Woodmont Avenue, Suite 810
Bethesda, MD 20814

Tel: (202) 789-3960

Fax: (202) 789-1813

Attorneys for Plaintiff GUKJIN CHUNG
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CUNEO GILBERT & LADUCA, LLP
William H. Anderson
wanderson@cuneolaw.com

507 C Street, NE

Washington, DC 20002

Tel: (202) 789-3960

Fax: (202) 789-1813

Charles J. LaDuca
charlesl@cuneolaw.com

Brendan S. Thompson
brendant@cuneolaw.com

8210 Woodmont Avenue, Suite 810
Bethesda, MD 20816

Tel: (202) 89-3960

Fax: (202) 789-1819

WHITFIELD BRYSON & MASON, LLP
Gary E. Mason
gmason@wbmllp.com

Esfand Y. Nafisi
enafisi@wbmllp.com
Benjamin S. Branda
bbranda@wbmlip.com

1625 Massachusetts Ave, NW
Suite 605

Washington, DC 20036

Tel: (202) 429-2290

Fax: (202) 429-2294

Attorneys for Plaintiff GARRETT
GIORDANO

WHITFIELD BRYSON & MASON, LLP
Gary E. Mason
gmason@wbmllp.com

Esfand Y. Nafisi
enafisi@wbmllp.com
Benjamin S. Branda
bbranda@wbmllp.com

1625 Massachusetts Ave, NW
Suite 605

Washington, DC 20036

Tel: (202) 429-2290

Fax: (202) 429-2294

KOHN SWIFT & FRAF, P.C.
Jonathan Shub
jshub@kohnswift.com

One South Broad Street, Suite 2100
Philadelphia, PA 19109

Tel: (215) 238-1700

Fax: (215) 238-1968

LEVIN FISHBEIN SEDRAN & BERMAN
Charles Schaffer

cschaffer@Ifsb.com

510 Walnut Street, Suite 500

Philadelphia, PA 19106

Tel: (215) 592-1500

Fax: (215) 592-4663

SEEGER WEISS

Scott A. George
sgeorge@seegerweiss.com
1515 Market Street, Suite 1380
Philadelphia, PA 19102

Tel: (215) 553-7982

Attorneys for Plaintiff FRANCIS PALAGANO
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McCONNELL & SNEED, LLC
Joseph Coomes
ajc@mcconnellsneed.com

990 Hammond Drive, Suite 840
Atlanta, GA 30328

Tel: (404) 220-9994

Fax: (404) 665-3476

WHITFIELD BRYSON & MASON, LLP
Gary E. Mason
gmason@wbmllp.com

Esfand Y. Nafisi
enafisi@wbmllp.com
Benjamin S. Branda
bbranda@wbmllp.com

1625 Massachusetts Ave, NW
Suite 605

Washington, DC 20036

Tel: (202) 429-2290

Fax: (202) 429-2294

Attorneys for Plaintiff PATRICK E.
PARKER

SCHUBERT JONCKHEER & KOLBE LLP
Robert C. Schubert
rschubert@schubertlawfirm.com

Noah M. Schubert
nschubert@schubertlawfirm.com
Kathryn Y. Schubert
kschubert@schubertlawfirm.com
Three Embarcadero Center, Suite 1650
San Francisco, CA 94111

Tel: (415) 788-4220

Fax: (415) 788-0161

Attorneys for Plaintiff JORELL DYE
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