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PLEASE TAKE NOTICE that, upon the accompanying Memorandum of Law in Support

of Plaintiffs’ Unopposed Motion for Preliminary Approval of Settlement, Preliminary

Certification of Settlement Class, and Approval of Notice Plan and the accompanying Settlement

Agreement and Release and the exhibits thereto, Plaintiffs' Batsheva Ackerman, Ruslan

Antonov, James Koh, and Juliana Ford will move this Court before the Honorable Robert M.

Levy, United States Magistrate Judge for the United States District Court for the Eastern District

of New York, at the United States Courthouse, 225 Cadman Plaza East, Brooklyn, New York

11201, on a date that the Court will determine, for an Order: (1) certifying the Settlement Class

pursuant to Rules 23(a) and (b)(2) of the Federal Rules of Civil Procedure for the purpose of the

settlement; (2) preliminarily approving the Settlement Agreement; (3) approving the form and

manner of the class action settlement Notice; (4) setting a date and time for the Final Approval

Hearing Date; and (5) for such further relief as this Court deems just and proper (the “Motion”).

Plaintiff advises the Court that the Motion is unopposed.

Respectfully submitted,

Dated: September 30, 2015

By: /s/ Michael R. Reese

Michael R. Reese

REESE LLP

100 West 93rd Street, 16th Floor
New York, New York 10025

Maia Kats

CENTER FOR SCIENCE IN THE PUBLIC INTEREST
1220 L Street, NW, Suite 300

Washington, D.C. 20005

Deborah Clark-Weintraub

SCOTT+SCOTT LLP, ATTORNEYS AT LAW, LLP
The Chrysler Building,

405 Lexington Avenue, 40th Floor

New York, New York 10174

Counsel for Plaintiffs and the Proposed Settlement Class

' Capitalized terms shall have the meaning that the Settlement Agreement ascribed to them.

2



Case 1:09-cv-00395-DLI-RML Document 167-1 Filed 09/30/15 Page 1 of 23 PagelD #: 4038

REESE LLP

Michael R. Reese
mreese@reesellp.com

George V. Granade
ggranade@reesellp.com

100 West 93rd Street, 16th Floor
New York, New York 10025
Telephone: (212) 643-0500
Facsimile: (212) 253-4272

SCOTT+SCOTT, ATTORNEYS CENTER FOR SCIENCE IN THE PUBLIC INTEREST

AT LAW, LLP Maia Kats

Deborah Clark-Weintraub mkats@cspinet.org
dweintraub@scott-scott.com 1220 L Street, NW, Suite 300
The Chrysler Building, Washington, D.C. 20005
405 Lexington Avenue, 40th Floor Telephone: (202) 777-8381
New York, New York 10174 Facsimile: (202) 265-4954

Telephone: (212) 223-6444
Facsimilie: (212) 223-6334

Counsel for Plaintiffs and the
Settlement Class

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

IN RE: GLACEAU VITAMINWATER Case No. 1:11-md-02215-DLI-RML
MARKETING AND SALES PRACTICE
LITIGATION (NO. II)

BATSHEVA ACKERMAN, et al., Case No. 1:09-cv-00395-DLI-RML

Plaintiffs, MEMORANDUM OF LAW IN SUPPORT
OF PLAINTIFFS’ UNOPPOSED
MOTION FOR PRELIMINARY
APPROVAL OF SETTLEMENT,
COCA-COLA COMPANY and ENERGY PRELIMINARY CERTIFICATION OF
BRANDS INC. (d/b/a GLACEAU), SETTLEMENT CLASS, AND
APPROVAL OF NOTICE PLAN

VS.

Defendants.

JULIANA FORD, Case No. 1:11-cv-02355-DLI-RML
Plaintiff,
VS.

THE COCA-COLA COMPANY and
ENERGY BRANDS INC,,
Defendants.




Case 1:09-cv-00395-DLI-RML Document 167-1 Filed 09/30/15 Page 2 of 23 PagelD #: 4039

TABLE OF CONTENTS

TABLE OF AUTHORITIES ..ottt ettt v
L. PRELIMINARY STATEMENT .....ooiiiiiiiieiee ettt st 1
II. INTRODUCTION AND PROCEDURAL BACKGROUND.......ccooceiieiieierieieeeceenee 1
II.  THE SETTLEMENT AGREEMENT .....ccoiiiiiiiiiieeee et 3
A. Certification of the Settlement Class ........c.ceoiuieiiiiiiiniiiiiiee e 3

B. INJUNCtiVe REIIET.......oiiiiiicie e e e e 3

C. Settlement Notice and Objection Date............ccccveeeiiieiiieeriieeciee e 4

D. Class Representative Service AWardS.........eeecveeeeiieeriiieeiiieeiieeeieeeeieeesveeesveeeneneas 6

E. Class CouNSEL FEES .......oiiuiiiiiiiiiiiieie ettt 6

IV, ARGUMENT ...ttt ettt ettt et eae e bt et e sneeaeenseeneenseenee e 6
A. The Court Should Preliminarily Approve the Settlement Agreement..................... 6

1. The Settlement Agreement Is Procedurally Fair.........cccccoooveeviiiinininnenne, 7

2. The Settlement Agreement Is Substantively Fair .........c.ccccooeevieiieniienennnn. 7

(1) The complexity, expense and likely duration of litigation .............. 8

(i1) The reaction of the class to the settlement.............ccccoeecvieeiieniennnen. 8

(iii)  The stage of the proceedings and the amount of discovery
COMPIELEA ...t 8

(iv)  The risks of establishing liability and of maintaining the
class action through the trial ............cccoeoiiiiiiiiiiic e, 9

(V) The ability of Defendants to withstand a greater judgment............. 9

(vi)  The range of reasonableness of the settlement in light of the
best possible recovery and in light of all the attendant risks

OF TIEIZALION .....viiiiieiiecie ettt 10

B. The Court Should Preliminarily Certify the Settlement Class............cccccvevveenene 11
1. The Class Meets All Rule 23(a) PrerequiSites ........cceevvverveenieenreenieennneene 11

(1) NUMETOSIEY ...vveeeveeiieeiie et eieeete et e ere et e ebeebeeeeseesaessaeebeessseennaens 12



Case 1:09-cv-00395-DLI-RML Document 167-1 Filed 09/30/15 Page 3 of 23 PagelD #: 4040

(11) ComMMONALIEY.....eeieiiieiiee ettt e e eeereeenes 12
(1) TYPICAIILY cueeeeetieieeiiee ettt e en 13
(iv)  Adequate Representation ..........cccccveeeeveeeeiieeeniieeniieesieeesveeeeee s 14
2. The Class Meets All Rule 23(b)(2) Requirements............cccceeeveeerveeennnenn. 15
C. The Court Should Approve the Form and Manner of Notice to the
Settlement CLASS........oouiiiiriiiieieeteeeee et 16
D. The Court Should Schedule the Final Approval Hearing Date...............cccoeeuneeeee. 16
V. PROPOSED SCHEDULE OF EVENTS ....cooiiiiiiiiieeeetee et 16
VL. CONCLUSION ..ottt ettt ettt ettt st be ettt sbe et st e bt et e eaeenas 18

il



Case 1:09-cv-00395-DLI-RML Document 167-1 Filed 09/30/15 Page 4 of 23 PagelD #: 4041

TABLE OF AUTHORITIES
CASES
Ackerman v. Coca-Cola Co.,
No. 1:09-cv-00395-DLI-RML, 2010 WL 2925955 (E.D.N.Y July 21, 2010) ..cccevveerreeerrennee. 2
Ackerman v. Coca-Cola Co.,
No. 1:09-cv-00395-DLI-RML, 2013 WL 7044866 (E.D.N.Y. July 18, 2013) ................. passim

Amchem Prods., Inc. v. Windsor,
I B O T 1 L SRS 11

Charron v. Pinnacle Grp. N.Y. LLC,
874 F. SUPP. 2d 179 (S.DINLY . 2012).ceeeieeeeeeeeeeeeeeeee e s 9

Charron v. Wiener,
731 F.3d 241 (2d Cir. 2013) ittt ettt e eiae e s a e s eeennae e 6,7,11, 14

City of Detroit v. Grinnell Corp.,
495 F.2d 448 (2d Cr. 1974 ) cc ettt ettt ettt svae e saae e eaae e 7,8,9,11

Diaz v. Residential Credit Solutions, Inc.,
209 FLR.D. 16 (E.D.INLY. 2014) oottt ettt e et e et e e eessae e e e e enaaeeennaaennns 14

Dupler v. Costco Wholesale Corp.,
705 E. Supp. 2d 231 (B.D.NLY. 2010) oot ee e 8

Enriquez v. Cherry Hill Mkt. Corp.,
993 F. Supp. 2d 229 (B.D.N.Y. 2014) oot 13

Flores v. Mamma Lombardi’s of Holbrook, Inc.,
No. 12-cv-3532, 2015 WL 2374515 (E.D.N.Y. May 18, 2015) ..ccceiieiiieiieeiieeiee e 7

Fogarazzao v. Lehman Bros., Inc.,
232 F.R.D. 176 (E.D.IN.Y. 2005) c..uiiiiiiiiieieeeiieete ettt estee et et eveesaeesaeeaeeeeveesseessseensaessnaens 13

In re Payment Card Interchange Fee & Merchant Discount Antitrust Litig.,
986 F. Supp. 2d 207 (B.D.N.Y. 2013) woerieeeeeeeeeeeeeeeeeeeee e s e 8

In re Quaker Oats Labeling Litig.,
No. 5:10-cv-00502-RS (N.D. Cal. filed July 29, 2014)...ccuvieeiiieiieeee e 10

Jermyn v. Best Buy Stores, L.P.,
No. 08-cv-214, 2012 WL 2505644 (S.D.N.Y. June 27, 2012) ..cceeveeeeiieeeieeieeeeseeieene 16

Lilly v. Jamba Juice Co.,
No. 13-cv-02998, 2015 WL 2062858 (N.D. Cal. May 4, 2015)...ccccevciieeciieeieeeieeeieeene 10, 16

Marisol A. v. Giuliani,
126 F.3d 372 (2d G, 1997 )ittt e et eaae e s e s e e s 12, 14

McReynolds v. Richards-Cantave,
588 F.3d 790 (2d Cir. 2009)......cceiieeiiee ettt ettt stee et e eeeve e e rae e s rae e srae e eenaeennns 6,7,8

v



Case 1:09-cv-00395-DLI-RML Document 167-1 Filed 09/30/15 Page 5 of 23 PagelD #: 4042

Moore v. Margiotta,
581 F. SUPP. 649 (EDINLY. 1984 ..ot ee e s 14

Parsons v. Ryan,
754 F.3d 657 (Oth Cir. 2014) eeeeieeiee ettt ettt sttt et e e et enaeeneas 15

Penn. Pub. Sch. Employees’ Ret. Sys. v. Morgan Stanley & Co.,
0 S 1o B O e N O ) TSR RRS 12

Robidoux v. Celani,
987 F.2d 931 (2d. Cir. 1993)...eiiieiieeeeeee ettt ettt ae e st e e e e s 12,13

Sykes v. Mel S. Harris & Assocs. LLC,
T8O F.3d 70 (2d Cir. 2015).uii ettt ettt e e e et e e et e e ssaee e senaeeenns 12,15

Wal-Mart Stores, Inc. v. Dukes,
L I T O A 77 3 U (220 I 1 USSP 12,15

Wal-Mart Stores, Inc. v. Visa U.S.A., Inc.,
396 F.3d 96 (2d Cir. 2005)....ueiiieiiieeieeeeee ettt e e etee e tee e st e e taeeesaeeesaeeessaeessaeesnsaeesnsaeennseens 6

Willix v. Healthfirst, Inc.,
No. 07-cv-1143, 2011 WL 754862 (E.D.N.Y. Feb. 18, 2011) cecevoriieiiieiieeieeeieeeee e 9

STATUTES AND OTHER AUTHORITIES

21 CFRL G TOT.T ettt ettt e e et e bt et e s e e be e e e e st enbeenaesseenseeneans 3,4
20 B O T 2 0 TSRS 3
Federal Rule of Civil Procedure 23 .........ccoiiiiiiieiieeiee ettt e e passim



Case 1:09-cv-00395-DLI-RML Document 167-1 Filed 09/30/15 Page 6 of 23 PagelD #: 4043

L PRELIMINARY STATEMENT

Plaintiffs' Batsheva Ackerman, Ruslan Antonov, James Koh, and Juliana Ford?
respectfully submit this memorandum of law in support of Plaintiffs’ unopposed motion for
preliminary approval of the Parties’ Settlement Agreement and Release.
IL. INTRODUCTION AND PROCEDURAL BACKGROUND

The class Settlement Agreement submitted for preliminary approval is the achievement
of more than six years of arduous work in a hard-fought, vigorous contested litigation.

On January 14, 2009, Plaintiff James Koh, individually and on behalf of all California
State residents who had purchased vitaminwater brand beverages,’ filed a complaint against The
Coca-Cola Company and Energy Brands Inc. in the U.S. District Court for the Northern District
of California, alleging statutory and common law causes of action for false and misleading
advertising and related claims, in connection with Defendants’ labeling and other marketing of
the Product. See Complaint, Koh v. Coca-Cola Co., No. 3:09-cv-00182 (N.D. Cal. Jan. 14,
2009). Shortly thereafter, four additional cases were filed in the following jurisdictions: the U.S.
District Court for the Eastern District of New York (Ackerman, No. 1:09-cv-00395-DLI-RML,
supra note 3), the U.S. District Court for the Central District of California (Pelkey v. Coca-Cola
Co., No. 2:09-¢v-01239-ODW-JTL (C.D. Cal.)), the U.S. District Court for the District of New

Jersey (Valentine v. Coca-Cola Co., No. 1:09-cv-03762-NLH-JS (D.N.J.)), and the California

! Capitalized terms shall have the meaning that the Settlement Agreement (filed concurrently herewith)
ascribes to them in Section I (titled “Definitions”) and, as appropriate, elsewhere in the Settlement
Agreement.

? The Settlement Agreement defines Plaintiffs as “Class Representatives” and seeks their appointment as
representatives for the Settlement Class. Settlement Agreement, 9 21.e. & 22.e.

> This does not include vitaminwater zero beverages. Second Amended Class Action Complaint,
Ackerman v. Coca-Cola Co., No. 1:09-cv-00395-DLI-RML (E.D.N.Y. Oct. 6, 2009), ECF No. 32.

1
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Superior Court (Antonov v. Coca-Cola Co., No. 09-487628 (Cal. Super. Ct.)).* To consolidate
the cases into a single action, the plaintiffs in Koh, Pelkey, Valentine, and Antonov voluntarily
dismissed their individual cases and joined Ackerman as plaintiffs. E.g., Notice of Voluntary
Dismissal, Koh v. Coca-Cola Co., No. 3:09-cv-00182 (N.D. Cal. May 15, 2009). With these
plaintiffs added, Plaintiff Ackerman filed an amended complaint in the U.S. District Court for
the Eastern District of New York, alleging claims under the common law and under New York
and California deceptive trade practices law. Second Amended Class Action Complaint,
Ackerman, No. 1:09-cv-00395, supra note 3.

Defendants moved to dismiss the amended complaint, and on July 21, 2010, the U.S.
District Court for the Eastern District of New York issued a decision sustaining the vast majority
of the claims. Ackerman v. Coca-Cola Co., No. 1:09-cv-00395-DLI-RML, 2010 WL 2925955, at
*26 (E.D.N.Y July 21, 2010) (dismissing breach of warranty claims but sustaining all other
common law claims, as well as the New York and California statutory claims). Class
certification discovery and briefing ensued, and on July 18, 2013, Magistrate Judge Levy
recommended that this Court certify the Plaintiffs’ California and New York classes as
injunctive relief classes under Rule 23(b)(2). Ackerman v. Coca-Cola Co., No. 1:09-cv-00395-
DLI-RML, 2013 WL 7044866, at *23 (E.D.N.Y. July 18, 2013).

Following various discovery disputes, at a status conference held on July 28, 2014, the
Parties agreed to engage in settlement conferences with Magistrate Judge Levy. Beginning on
September 8, 2014, and occurring on an ongoing basis thereafter, these conferences culminated

with the execution of the Settlement Agreement on September 29, 2015.

4 Defendants moved to remove the last case, Antonov, to the U.S. District Court for the Northern District
of California. Notice of Removal, Antonov v. Coca-Cola Co., No. 3:09-cv-02200-VRW (N.D. Cal. May
19, 2009).
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III. THE SETTLEMENT AGREEMENT
The Settlement Agreement describes the Injunctive Relief to which the Parties agreed,
defines the Settlement Class, and proposes a plan for disseminating Notice of the Settlement to
Class members.’
A. Certification of the Settlement Class
Under the Agreement, the Parties agree to seek certification of a Settlement Class
consisting of two Settlement Subclasses, the New York Class and the California Class. The
definitions of the Settlement Subclasses are the following:
(1) New York Class: All New York residents who purchased vitaminwater
within New York state at any time from January 20, 2003, up to and

including the Notice Date.

(11) California Class: All California residents who purchased vitaminwater
at any time from January 15, 2005, up to and including the Notice Date.

Both Settlement Subclasses exclude officers and directors of Defendants, members of the
immediate families of the officers and directors of Defendants, and their legal representatives,
heirs, successors, or assigns and any entity in which they have or have had a controlling interest.

B. Injunctive Relief

The Settlement Agreement provides for the following significant injunctive relief.®

First, Defendants will be required to place the words “with sweeteners” on the two panels
of the Product’s labeling.” The placement and font of these words must be conspicuous—i.e.,

placed next to the name “vitaminwater,” and below the Product’s variety name (e.g., power-c)

5> The Agreement defines “Class Counsel” as “collectively, Michael R. Reese of Reese LLP, Deborah
Clark-Weintraub of Scott+Scott, Attorneys at Law, LLP, and Maia Kats of the Center for Science in the
Public Interest.” Settlement Agreement, 4 21.g.

® Defendants will begin and complete implementation of the injunctive relief within three months and
twenty-four months, respectively, of the effective date of the Final Approval Order and Judgment. See
Settlement Agreement, § 34.

" As per the Settlement Agreement, the Product’s “labeling” includes its principal display panel, as
defined in 21 C.F.R. § 101.1, and its information display panel, as defined in 21 C.F.R. § 101.2.
Settlement Agreement, § 21.s.
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and Flavor (e.g., dragonfruit)}—and have the same size and clarity as the phrase, “flavored +
other natural flavors,” as it appears on the Product’s labeling.®

Second, Defendants must place the amount of calories per bottle of the Product on the
Principal Display Panel® of the Product.

Third, should Defendants include the statement, “excellent source [of certain nutrients],”
on the Product’s labeling, Defendants must also place the statement, “see nutrition facts for more
detail,” in bold type immediately below that former statement.

And, fourth, Defendants may not use certain specific statements advertising the Product’s
purported benefits on the Product’s labeling or in its marketing, including but not limited to the
following claims: “vitamins + water = all you need”; “made for the center for responsible
hydration”; “specially formulated to support optimal metabolic function with antioxidants that
may reduce the risk of chronic diseases and vitamins necessary for the generation and utilization
of energy from food”; “specially formulated with nutrients required for optimal functioning of
the immune system, and the generation and utilization of energy from food to support immune
and other metabolic activities.”!°

C. Settlement Notice and Objection Date

The Settlement Agreement proposes that the Court appoint Angeion Group to administer
the notice process, and outlines the forms and methods by which notice of the Settlement

Agreement, and the opportunity to object to the Settlement Agreement, will be given to

Settlement Class Members.

¥ Moreover, this phrase—“with sweeteners”—must, maintain a font size proportional to that found in
Exhibit A of the Settlement Agreement. See Settlement Agreement, 4 35.a.

? Under the Agreement, the Product’s “Principal Display Panel” means “the part of [the Product’s] label
that is most likely to be displayed, presented, shown, or examined under customary conditions of display
for retail sale.” 21 C.F.R. § 101.1 (2013); see also Settlement Agreement, § 21.ff.

10°A full list of these former labeling claims can be found in the Agreement. See Settlement Agreement, |
35.d.

4
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The Settlement Agreement provides two forms by which the Notice Administrator will
disseminate notice of the Settlement Agreement to Settlement Class Members: a Summary
Notice and a Long-Form Notice. The latter is designed to provide notice of the full terms of the
Settlement Agreement. See Settlement Agreement, Exhibits C & D.

In terms of the methods of notice, the Settlement Agreement instructs the Notice
Administrator to provide notice of the Settlement Agreement through three means: (1)
implementation of a multi-platform Facebook campaign to circulate general information about
the Settlement Agreement; (2) publication of the Summary Notice in USA Today; and (3)
creation of a Class Settlement Website'! that contains the Summary Notice, the Long-Form
Notice, the Settlement Agreement itself, the Court’s Order Preliminarily Approving the
Settlement Agreement, and any other relevant information and updates regarding the court-
approval process (e.g., announcements of when the Court will hear the approval of the
Settlement Agreement, when the Court has entered approval of the Settlement Agreement, and
when the Effective Date of the Settlement Agreement begins). The Settlement Agreement
requires that each of these means of notice be accomplished within 15 days of the Court’s
Preliminary Approval of the Settlement Agreement, and requires that the Class Settlement
Website be kept on the Internet by the Notice Administrator for at least six months from the date
of its creation, or 30 days after the termination or Effective Date of the Settlement Agreement—
whichever is later.

As a final matter, the Settlement Agreement specifies that the Defendants bear the cost of

the notice process. Settlement Agreement, 9 33.a.

"' The Settlement Agreement adds that the Class Settlement Website must have an “appropriate URL,
such as www.nycavitaminwaterclassactionsettlement.com.” Settlement Agreement,  29.a.

5
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D. Class Representative Service Awards

The Parties have agreed that, subject to Court approval, Defendants will pay a service
award to each of the Class Representatives in the amount of $5,000.

E. Class Counsel Fees

Defendants have agreed not to oppose an application for attorneys’ fees and
reimbursement of litigation expenses by Class Counsel in an amount of up to $2,730,000 as
compensation for their six years of work on this matter. Of course, the amount of attorneys’ fees
and expenses ultimately awarded to Class Counsel will be determined by the Court at the Final
Approval Hearing.
IV.  ARGUMENT

A. The Court Should Preliminarily Approve the Settlement Agreement

Under Rule 23(e)(2) of the Federal Rules of Civil Procedure, a court may approve a class
action settlement “only . . . on finding that [the agreement] is fair, reasonable and adequate.” Fed.
R. Civ. P. 23(e)(2). The “fair, reasonable and adequate” standard effectively requires parties to
show that a settlement agreement is both: (1) procedurally fair and (2) substantively fair. See
Charron v. Wiener, 731 F.3d 241, 247 (2d Cir. 2013) (citations omitted); accord McReynolds v.
Richards-Cantave, 588 F.3d 790, 803—04 (2d Cir. 2009). In recognition of the “strong judicial
policy in favor of settlements, particularly in the class action context,” courts evaluating
settlement agreements adopt a presumption of both their procedural and substantive fairness. See
McReynolds, 588 F.3d at 803 (citing Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 396 F.3d 96, 116

(2d Cir. 2005)). The Settlement Agreement here is both procedurally and substantively fair.
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1. The Settlement Agreement Is Procedurally Fair

To demonstrate the procedural fairness of a settlement agreement, a party must show that
the agreement “is the product of arms-length, good faith negotiation.” McReynolds, 588 F.3d at
804. Factors that demonstrate this include the duration and transparency of negotiations, the
experience of counsel, and the extent of discovery in litigation. Flores v. Mamma Lombardi’s of
Holbrook, Inc., No. 12-cv-3532, 2015 WL 2374515, at *4 (E.D.N.Y. May 18, 2015).

Here, Plaintiffs engaged in extensive discovery and litigation as well as participated in
extensive settlement negotiations under the supervision of this Court and the Honorable Richard
Holwell (Ret.), and were—during the entirety of the action—represented by counsel with
extensive experience in consumer and class action litigation. The satisfaction of these factors
shows that the Agreement is the product of arms-length, good faith negotiation and, as such, is
procedurally fair.

2. The Settlement Agreement Is Substantively Fair

To demonstrate the substantive fairness of a settlement agreement, a party must show that
as many of the nine factors the Second Circuit U.S. Court of Appeals set out in City of Detroit v.
Grinnell Corp., 495 F.2d 448 (2d Cir. 1974) (“Grinnell”), abrogated on other grounds by
Goldberger v. Integrated Res., Inc., 209 F.3d 43 (2d Cir. 2000), as possible weigh in favor of
approving the settlement agreement. Charron, 731 F.3d at 247 (citations omitted).

The nine Grinnell factors are:

(1) the complexity, expense and likely duration of the litigation;
(2) the reaction of the class to the settlement; (3) the stage of the
proceedings and the amount of discovery completed; (4) the risks
of establishing liability; (5) the risks of establishing damages; (6)
the risks of maintaining the class action through the trial; (7) the
ability of the defendants to withstand a greater judgment; (8) the
range of reasonableness of the settlement ... in light of the best
possible recovery; (9) the range of reasonableness of the settlement

. to a possible recovery in light of all the attendant risks of
litigation.
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McReynolds, 588 F.3d at 804 (quoting Grinnell, 495 F.2d at 463). These factors overwhelmingly
favor preliminary approval of the Settlement Agreement.

(1) The complexity, expense and likely duration of litigation

Consumer class action lawsuits, like this action, are complex, expensive, and lengthy.
See, e.g., Dupler v. Costco Wholesale Corp., 705 F. Supp. 2d 231, 239 (E.D.N.Y. 2010). As
described above, Plaintiffs filed this action over six years ago. Since then, the action has
prompted two motions to transfer, motions for dismissal and summary judgment, private
mediation, extensive discovery and multiple disputes over its scope, and 21 hearings and
conferences. Should this Court not approve the Settlement Agreement, this lengthy and
contentious litigation would resume, with disputes likely occurring over class certification,
summary judgment motions, and expert testimony. Moreover, the benefits of reverting to
litigation would be uncertain.

(11) The reaction of the class to the settlement

It is premature to address this factor.

(iii)  The stage of the proceedings and the amount of discovery completed

The third Grinnell factor—the stage of the proceedings and the amount of discovery
completed—considers “whether Class Plaintiffs had sufficient information on the merits of the
case to enter into a settlement agreement . . . and whether the Court has sufficient information to
evaluate such a settlement.” In re Payment Card Interchange Fee & Merchant Discount Antitrust
Litig., 986 F. Supp. 2d 207, 224 (E.D.N.Y. 2013) (citations omitted).

Here, Plaintiffs reviewed thousands of pages of documents produced by Defendants,
deposed numerous experts proffered by Defendants, and filed motions to contest dismissal and
summary judgment. Thus, Plaintiffs had sufficient information to evaluate the terms of the

proposed settlement.
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(iv)  The risks of establishing liability and of maintaining the class action
through the trial

The fourth and sixth Grinnell factors—the risks of effecting class certification,
establishing or incurring liability, and of burdens of prosecuting the class action through the
trial—naturally weigh in favor of approving the Settlement Agreement.'? “Litigation inherently
involves risks.” Willix v. Healthfirst, Inc., No. 07-cv-1143, 2011 WL 754862, at *4 (E.D.N.Y.
Feb. 18, 2011) (citation omitted).

Notably, in its Report and Recommendation, this Court recommended that the Settlement
Class be certified as to a 23(b)(2) class only. Moreover, Defendants have objected to this report,
and the issue remains pending. See Defs’ Partial Objection to Report & Recommendation,
Ackerman v. Coca-Cola Co., No. 1:09-cv-00395-DLI-RML (E.D.N.Y. filed Aug. 1, 2013). Even
if the District Court adopted this Court’s Report and Recommendation, Defendants would likely
appeal that decision, and extensive discovery and briefing would follow, prior to any merits
determination. Willix, 2011 WL 754862, at *4 (commenting that appeals, discovery, and briefing
likely follow from class certification). This expensive and protracted litigation would continue
on, with no guaranteed or inevitable favorable outcome for either Plaintiffs or Defendants.

(v) The ability of Defendants to withstand a greater judgment

The seventh Grinnell factor—the ability of a defendant to withstand a greater judgment—
has, in practice, transformed into an acknowledgement that it is more important that a class
receive some relief than possibly “yet more” relief. Charron v. Pinnacle Grp. N.Y. LLC, 874 F.
Supp. 2d 179, 201 (S.D.N.Y. 2012).

The Settlement Agreement, as discussed above, affords the Settlement Class substantial

benefits. The Settlement Agreement achieves the Settlement Class’ goal of changing the

12 The fifth Grinnell factor (the risk of establishing damages) is not relevant to this action—and, thus does
not weigh either for or against approving the Agreement—as Plaintiffs exclusively seek injunctive relief.

9
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Product’s labeling. Moreover, by resolving the Settlement Class’ claims, the Settlement
Agreement removes the Settlement Class’ costs of maintaining litigation.

(vi)  The range of reasonableness of the settlement in light of the best
possible recovery and in light of all the attendant risks of litigation

The relief provided by the Settlement Agreement is within the range of reasonableness, in
light of the best possible recovery and in light of all the attendant risks of litigation. Courts have
consistently approved injunction-only settlement agreements that resolve food mislabeling class
actions. See, e.g., Lilly v. Jamba Juice Co., No. 13-cv-02998, 2015 WL 2062858 (N.D. Cal. May
4,2015); Final Order Approving Class Action Settlement, In re Quaker Oats Labeling Litig., No.
5:10-cv-00502-RS (N.D. Cal. filed July 29, 2014). In doing so, these courts have emphasized
that the relief obtained in these settlements—“complete relabeling of . . . challenged products”™—
“provides meaningful injunctive relief . . . within the range of possible recoveries by the Class.”
See Lilly, 2015 WL 2062858, at *4; Final Order Approving Class Action Settlement at 4, In re
Quaker Oats Labeling Litig., No. 5:10-cv-00502-RS, supra p. 11.

Here, the Settlement Agreement effectuates a relabeling of the Product, requiring
Defendants to: (1) add the words “with sweeteners” on two panels of the Product’s labeling; (2)
add the amount of calories per bottle of the Product on the Principal Display Panel of the
Product; (3) add the statement, “see nutrition facts for more detail,” in bold type on the Product’s
labeling, immediately below any uses of the statement, “excellent source of . . .”; and, (4)
remove ten specific statements from the Product’s labeling. See Settlement Agreement, § 35.
This relief constitutes a “complete relabeling of . . . challenged products,” and amounts to
“meaningful injunctive relief . . . within the range of possible recoveries by the Class.” See Lilly,
2015 WL 2062858, at *4; Final Order Approving Class Action Settlement at 4, In re Quaker
Oats Labeling Litig., No. 5:10-cv-00502-RS, supra p. 11. Moreover, as this Court recommended

certification under Rule 23(b)(2) only (for which injunctive relief is the exclusive remedy), the

10
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relief obtained in the Settlement Agreement truly represents “the best possible recovery.” See
Charron, 731 F.3d at 247 (emphasis added). Thus, consideration of the range of reasonableness
of the settlement in light of the best possible recovery and in light of all the attendant risks of
litigation weighs staunchly in favor of approving the Settlement Agreement.

Collectively and independently, thus, the Grinnell factors warrant a conclusion that the
Settlement Agreement is fair, adequate, and reasonable, here, and, as such, Plaintiffs respectfully
request the Court to grant preliminary approval to the settlement.

B. The Court Should Preliminarily Certify the Settlement Class

A court may certify a settlement class upon finding that the action underlying the
settlement satisfies all Rule 23(a) prerequisites and the requirements of Rule 23(b). See Amchem
Prods., Inc. v. Windsor, 521 U.S. 591, 619-22 (1997). As set forth more fully below, the
proposed settlement class satisfies all of the prerequisites of Rule 23(a) and (b)(2) and,
consequently, Plaintiffs respectfully ask the Court to certify the Settlement Class preliminarily,
for settlement purposes.

1. The Class Meets All Rule 23(a) Prerequisites

Rule 23(a) has four prerequisites for certification of a class: (i) numerosity;

(i) commonality; (iii) typicality; and (iv) adequate representation. The Settlement Class meets

each of these four prerequisites and, consequently, satisfies Rule 23(a).

11
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(1) Numerosity

Under the numerosity prerequisite of Rule 23(a), plaintiffs must show that their proposed
class is “so numerous that joinder of all [its] members is impracticable.” Fed. R. Civ. P. 23(a)(1).
The Second Circuit U.S. Court of Appeals has consistently treated this prerequisite liberally,
explaining that numerosity will be found where a proposed class is “obviously numerous.”
Marisol A. v. Giuliani, 126 F.3d 372, 376 (2d Cir. 1997); see also Robidoux v. Celani, 987 F.2d
931, 935 (2d. Cir. 1993). Though no magic number of class members exists for meeting the
numerosity prerequisite, courts “presume [the prerequisite is met] for classes larger than forty
members.” Penn. Pub. Sch. Employees’ Ret. Sys. v. Morgan Stanley & Co., 772 F.3d 111, 120
(2d Cir. 2014).

Here, the Settlement Class is “obviously numerous.” Marisol A., 126 F.3d at 376. This
Court, in its previous Report and Recommendation, found that “there is no dispute” that
hundreds of thousands of people purchased vitaminwater in New York and California during the
class periods. Ackerman, 2013 WL 7044866, at *7-8. Accordingly, the Settlement Class here
clearly meets the numerosity prerequisite of Rule 23(a).

(i)  Commonality

Under the commonality prerequisite of Rule 23(a), plaintiffs must show that “questions
of law or fact common to the [proposed] class” exist. Fed. R. Civ. P. 23(a)(2). The U.S. Supreme
Court has clarified that this prerequisite will be found where a proposed class’ members have
brought claims that all centrally “depend upon [the resolution of] a common contention.” Wal-
Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551 (2011). The Second Circuit U.S. Court of
Appeals has construed this instruction liberally, holding that plaintiffs need only allege injuries
“derive[d] from defendants’ . . . unitary course of conduct.” Sykes v. Mel S. Harris & Assocs.
LLC, 780 F.3d 70, 84 (2d Cir. 2015).

Here, Settlement Class Members bring claims that centrally depend on the resolution of a
12
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common contention—whether vitaminwater’s labeling would mislead a reasonable consumer.
This Court, in its Report and Recommendation, aptly concluded that “whether or not the
[P]Jroduct name was misleading or deceptive to a reasonable consumer is a single question of fact
that satisfied the commonality” prerequisite, and “plaintiffs are not [further] required to
demonstrate that all of the [proposed] class members had identical motivations for purchasing”
the Product. Ackerman, 2013 WL 7044866, at *10. Thus, the commonality prerequisite of Rule
23(a) is satisfied here.
(iii)  Typicality

Under the typicality prerequisite of Rule 23(a), plaintiffs must show that their proposed
class representatives’ claims “are typical of the [class’] claims.” Fed. R. Civ. P. 23(a)(3). The
Second Circuit U.S. Court of Appeals has interpreted this prerequisite to require plaintiffs to
show that “the same unlawful conduct was directed at or affected both the named plaintiff and
the class sought to be represented.” Robidoux, 987 F.2d at 936-37 (citations omitted). District
courts in the Second Circuit, moreover, have repeatedly found this prerequisite easily satisfied,
particularly in consumer class action cases. See Enriquez v. Cherry Hill Mkt. Corp., 993 F. Supp.
2d 229, 233 (E.D.N.Y. 2014); Fogarazzao v. Lehman Bros., Inc., 232 F.R.D. 176, 180 (E.D.N.Y.
2005) (“The typicality requirement is not demanding.” (internal citations and quotation marks
omitted)).

Here, the claims of the Class Representatives are typical of the Settlement Class’ claims.
The Named Plaintiffs and the rest of the Settlement Class all allege that Defendants committed
the same unlawful conduct—misleadingly labeling and naming its Product, in violation of
California and New York deceptive trade practices statutes and the common law. Again, as with
the numerosity and commonality prerequisites, this Court found the typicality prerequisite was
easily met in this action, succinctly concluding, “[t]he issue at the core of this action . . . is

typical among both the group of named plaintiffs and the proposed classes. Therefore, plaintiffs
13
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have satisfied [the typicality] element.” Ackerman, 2013 WL 7044866, at *11.

(iv)  Adequate Representation

Finally, under the adequate representation prerequisite of 23(a), plaintiffs must show that
their proposed class representatives will “fairly and adequately protect the interests of the
[proposed] class.” Fed. R Civ. P. 23(a)(4). To do this, plaintiffs must demonstrate that: (1) their
class representatives do not have conflicting interests with other class members; and (2) their
class counsel is “qualified, experienced and generally able to conduct the litigation.” Marisol A.,
126 F.3d at 378.

Courts under the purview of the Second Circuit U.S. Court of Appeals have consistently
applied a lenient standard for meeting both of the adequate representation prerequisites. E.g.,
Diaz v. Residential Credit Solutions, Inc., 299 F.R.D. 16, 20-21 (E.D.N.Y. 2014). For the first
requirement (adequacy of class representatives), Second Circuit courts have required that
plaintiffs merely show that “no fundamental conflicts exist” between a class’ representative(s)
and its members. See Charron, 731 F.3d at 249. For the second requirement (adequacy of class
counsel), courts in the Second Circuit generally presume it met, only finding it not met in
instances where class counsel represents other clients whose interests are inherently at odds with
the class’ interests or also acts as a class representative. See, e.g., Moore v. Margiotta, 581 F.
Supp. 649, 652 (E.D.N.Y. 1984).

Here, the adequate representation prerequisite is satisfied. The Named Plaintiffs have no
fundamental conflicts with other Settlement Class Members’ interests, as they seek the same type
of relief (injunctive relief) and assert the same legal claims, as other Settlement Class Members.
Similarly, Class Counsel are “qualified, experienced and generally able to conduct the
litigation,” as they do not represent any clients with interests at odds with the Settlement Class’,
are not also acting as class representatives, and have extensive experience in class action

litigation and consumer advocacy. See Ackerman, 2013 WL 7044866, at *12. Thus, the adequate
14
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representation prerequisite is met.
2. The Class Meet All Rule 23(b)(2) Requirements

For certification, in addition to satisfying all Rule 23(a) prerequisites, a settlement class
must satisfy Rule 23(b). Fed. R. Civ. P. 23(b). The Settlement Class, as a class seeking injunctive
relief, meets all Rule 23(b)(2) requirements, and the Court should preliminarily certify it.

Rule 23(b)(2) reads: “A class action may be maintained if . . . the party opposing the class
has acted or refused to act on grounds that apply generally to the class, so that final injunctive
relief or corresponding declaratory relief is appropriate respecting the class as a whole . . . .” Id.
The Second Circuit U.S. Court of Appeals has interpreted this to mean that class-wide injunctive
relief must provide benefit to all class members (even if in different ways). Sykes, 780 F.3d at 97
(citing Wal-Mart Stores, Inc., 131 S. Ct. at 2557-58); see also Parsons v. Ryan, 754 F.3d 657,
688 (9th Cir. 2014) (holding the same).

Plaintiffs here seek only class-wide injunctive relief. Like the class members in Sykes,
this relief would, in remedying the Product’s labeling, benefit each Settlement Class Member at
once. Moreover, as this Court observed previously, “equitable relief in the form of an injunction
would be an appropriate remedy” for the Settlement Class. Ackerman, 2013 WL 7044866, at
*17. Accordingly, the Settlement Class should be found to meet Rule 23(b); and, as the
Settlement Class also satisfies the Rule 23(a) prerequisites, the Class should be preliminarily

certified for injunctive relief.

15
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C. The Court Should Approve the Form and Manner of Notice to the Settlement
Class

Courts have discretion over whether to require that settling parties provide notice of a
proposed settlement of a Rule 23(b)(2) action to settlement class members. See Fed. R. Civ. P.
23(c)(2)(A) (leaving notice at the discretion of the court for Rule 23(b)(2) actions); See, e.g.,
Lilly, 2015 WL 2062858, at *8-9; see also Jermyn v. Best Buy Stores, L.P., No. 08-cv-214, 2012
WL 2505644, at *12 (S.D.N.Y. June 27, 2012) (action alleging misleading advertising of
electronics).

Here, the Settlement Agreement Notice provides numerous methods for Settlement Class
Members to learn of the Settlement Agreement. It requires: publication in USA Today; postings
and/or advertisements on Facebook; and the creation of a website to disseminate in-depth
information. See Settlement Agreement, 9§ 27. The Notice informs Settlement Class Members of
the location of the Final Approval Hearing Date, elements of the Settlement Agreement, and
certification of the Settlement Class. See Settlement Agreement, § 21.w. Accordingly, Plaintiffs
respectfully ask this Court to approve the proposed Settlement Agreement Notice.

D. The Court Should Schedule the Final Approval Hearing Date

Finally, pursuant to Rule 23(e)(2), Plaintiffs request that the Court schedule the time,
date, and place of the Final Approval Hearing Date.

V. PROPOSED SCHEDULE OF EVENTS

In connection with preliminary approval of the Settlement Agreement, the Court must set
the Final Approval Hearing Date, as well as dates for publishing the Notice and deadlines for
objecting to the settlement and filing papers in support of the settlement. Plaintiffs respectfully

propose the following schedule:

16
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Event

Proposed Date/Deadline

Date/Deadline On or After!?

Deadline for publishing the

15 calendar days after the

October 31, 2015

Attorneys’ Fees and Litigation
Expenses

Publication Notice Preliminary Approval

Deadline for filing papers in support

of final approval gfpsgttlement,pap;ld 26 calendar days before January 8, 2016
Plaintiffs’ Counsel’s application for Final Approval Hearing

Deadline for receipt of
objections

19 calendar days before
Final Approval Hearing

January 15, 2016

Deadline for filing reply papers

12 calendar days before
Final Approval Hearing

January 22, 2016

Final Approval Hearing

At least 110 calendar days
from entry of the
Preliminary Approval
Order

February 3, 2016
At 2:00 p.m.

'3 Plaintiffs have respectfully estimated the specific proposed dates assuming that the Court enters the
proposed Preliminary Approval Order on or about October 16, 2015. In the event the Court does not enter
the proposed Preliminary Approval Order on or before that date, Plaintiffs’ Counsel respectfully request

that the same separation of dates in the schedule be provided for by the Court.

17
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For the foregoing reasons, Plaintiffs respectfully request that this Court: (1) certify the

Settlement Class for the purpose of the settlement; (2) preliminarily approve the Settlement

Agreement; (3) approve the form and manner of the class action settlement Notice; and (4) set a

date and time for the Final Approval Hearing Date.

Respectfully submitted,

Dated: September 30, 2015

By: /s/ Michael R. Reese

Michael R. Reese

REESE LLP

100 West 93rd Street, 16th Floor
New York, New York 10025
(212) 643-0500

Maia Kats

Will Thanhauser

CENTER FOR SCIENCE IN THE PUBLIC INTERES
1220 L Street, NW, Suite 300

Washington, D.C. 20005

(202) 777-8381

-and-

Deborah Clark-Weintraub

SCOTT+SCOTT LLP, ATTORNEYS AT LAW, LLP
The Chrysler Building,

405 Lexington Avenue, 40th Floor

New York, New York 10174

(212) 223-6444

Counsel for Plaintiffs and the Proposed Settlement Class
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SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement is entered into as of September 29, 2015, by and between
Plaintiffs,' in their individual capacities and on behalf of the putative Settlement Class, and The
Coca-Cola Company and Energy Brands, Inc. (d/b/a Glaceau) (collectively, “Defendants”), and
is subject to the approval, pursuant to Rule 23 of the Federal Rules of Civil Procedure, of the
Court.

RECITALS

1. WHEREAS, TCCC, by and through its wholly-owned subsidiary Glaceau,
manufactures, markets, distributes, promotes and/or sells vitaminwater brand beverages (the
“Product”).

2. WHEREAS, Batsheva Ackerman, purportedly on behalf of herself and the New
York Class filed a putative class action in United States District Court for the Eastern District of
New York on January 29, 2009, alleging statutory and common law causes of action for unfair
and deceptive trade practices, breach of express and implied warranty, unjust enrichment, and
intentional and negligent misrepresentation against Defendants in connection with Defendants’
labeling, marketing, promotion, and sales of the Product, which lawsuit is currently pending as
Ackerman v. The Coca-Cola Co., No. 09-cv-00395-DLI-RML (E.D.N.Y.).

3. WHEREAS, Batsheva Ackerman, purportedly on behalf of herself and the New
York Class, and Ruslan Antonov, James Koh, and Jerrad Pelkey, purportedly on behalf of
themselves and the California Class, filed the First Amended Complaint on May 26, 2009,
alleging, on behalf of the California Class, statutory causes of action for unlawful, unfair, and

fraudulent business practices, misleading and untrue advertising, and violation of consumer legal

! Capitalized terms shall have the meaning ascribed to them in the Definitions Section I
below.
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remedies, and on behalf of the New York Class, a statutory cause of action for unfair and
deceptive trade practices, and on behalf of both the New York and the California Classes,
common law causes of action for breach of express and implied warranties, misrepresentation,
and unjust enrichment.

4, WHEREAS, Batsheva Ackerman, Ruslan Antonov, James Koh, Jerrad Pelkey,
purportedly on behalf of themselves and the New York and California Classes filed the Second
Amended Complaint on October 26, 2009, alleging, on behalf of the California Class, statutory
causes of action for unlawful, unfair, and fraudulent business practices, misleading and untrue
advertising, and violation of consumer legal remedies, and on behalf of the New York Class,
statutory causes of action for unfair and deceptive trade practices, and on behalf of both the New
York and the California Classes, common law causes of action for misrepresentation and unjust
enrichment.

5. WHEREAS, the Ackerman Second Amended Complaint also named as plaintiffs
two New Jersey residents, and included the claim that Defendants’ practices violated New Jersey
law, but those claims are no longer live in the Ackerman Action.

6. WHEREAS, the Ackerman Second Amended Complaint also asserted common
law claims for breach of warranties, but those claims were dismissed in Ackerman v. The Coca-
Cola Company, No. CV-09-0395, 2010 WL 2925955 (E.D.N.Y. July 21, 2010).

7. WHEREAS, Juliana Ford, purportedly on behalf of herself and the California
Class filed a complaint in the U.S. District Court for the Northern District of California on April
15, 2011, alleging statutory and common law causes of action for unlawful business practices,

misrepresentation, and violation of consumer legal remedies, which complaint was transferred to
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the U.S. District Court for the Eastern District of New York, where it is currently pending as
Fordv. The Coca-Cola Co., No. 11-cv-02355-DLI-RML (E.D.N.Y.).

8. WHEREAS, pursuant to the order of the Judicial Panel on Multidistrict Litigation
on February 8, 2011, and pursuant to a further order of May 17, 2011, the Actions were joined
for proceedings in the U.S. District Court for the Eastern District of New York, in the
coordinated proceeding pending as In re Glaceau Vitaminwater Marketing & Sales Practice
Litigation, Case No. 1:11-md-02215-DLI-RML.

9. WHEREAS, by stipulation dated March 15, 2012, Jerrad Pelkey voluntarily
dismissed his claims with prejudice.

10. WHEREAS, Class Counsel in the Actions filed a motion for class certification on
June 29, 2012.

11.  WHEREAS, Class Counsel and counsel for Defendants argued the class
certification motion on October 11, 2012, and the motion was fully submitted as of that date.

12.  WHEREAS, on July 18, 2013, Magistrate Judge Robert Levy of the U.S. District
Court for the Eastern District of New York recommended that class certification should be
denied as to Plaintiffs’ monetary claims, to which recommendation Plaintiffs did not object, and
granted as to Plaintiffs’ injunctive relief claims, to which recommendation Defendants objected.

13. WHEREAS, Plaintiffs, by and through Class Counsel, conducted an extensive
investigation into the facts and law relating to the matters alleged in the Actions, including
(1) label design and product formulation; (ii) the marketing and advertising of the Product; and
(ii1) sales and pricing data, which investigation included extensive pretrial discovery, depositions
of six fact and expert witnesses and defense of nine fact witness depositions together with or

through other counsel in the MDL, review of two stipulations by Defendants regarding labeling
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and marketing statements made in connection with the Product, several litigated discovery
disputes, which included conferences with Defendants’ counsel and the court, interviews of
putative class members, the evaluation of documents and information provided by Defendants, as
well as legal research as to the sufficiency of the claims and appropriateness of class
certification.

14. WHEREAS, Class Counsel and counsel for Defendants, following preliminary
correspondence and discussions over telephone and email, engaged in numerous detailed
settlement negotiations, with the assistance of the Honorable Robert M. Levy of U.S. District
Court of the Eastern District of New York, and the Honorable Richard J. Holwell (Ret.) of
Holwell Shuster & Goldberg LLP and continued their negotiations thereafter and up to the
execution of this Settlement Agreement. As a result of those negotiations and the efforts of
Class Counsel in prosecuting the Actions, Defendants, Plaintiffs in their individual capacities and
as Class Representatives, Class Counsel, and counsel for Defendants, have agreed to settle this
Action pursuant to the provisions of this Settlement Agreement after considering such factors as:
(a) the substantial benefits to the Settlement Class under the terms of this Settlement Agreement;
(b) the attendant costs, risks, and uncertainty of litigation, including trial and potential appeals;
(c) the distraction and diversion of personnel and resources as a result of continuing litigation;
and (d) the desirability of consummating this Settlement Agreement promptly.

15. WHEREAS, Defendants acknowledge that the New York and California Actions
were a precipitating cause of Defendants’ agreement to the Labeling and Marketing statements

listed in paragraph 35(a), below, prior to the execution of this Settlement Agreement.
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16.  WHEREAS, the Parties and their counsel negotiated attorneys’ fees and costs
provided for in Section VIII below after reaching agreement regarding all of the material terms
of the Settlement, including the Injunctive Relief provisions of Section V below.

17.  WHEREAS, Defendants have denied and continue to deny each and every
allegation asserted by Plaintiffs in the Actions and in the Complaints, do not admit or concede
any actual or potential fault, wrongdoing, or liability in connection with any facts or claims that
have been or could have been alleged herein, and have denied that the Actions satisfy the
requirements to be tried as class actions under Federal Rule of Civil Procedure 23.

18.  WHEREAS, this Settlement Agreement is a product of sustained, arm’s length
settlement negotiations and the Parties believe that this Settlement Agreement is fair, reasonable,
and adequate because, inter alia: (1) it provides for certification of a Settlement Class; and (2) it
provides substantial Injunctive Relief to the Settlement Class in exchange for Settlement Class
Members’ release of the Released Claims.

19.  WHEREAS, the Parties intend to seek Court approval of this Settlement
Agreement as set forth below.

20. The signatories to this Settlement Agreement agree that the recitals set forth
herein are contractual in nature and form a material part of this Settlement Agreement.

TERMS AND CONDITIONS

NOW, THEREFORE, in consideration of the foregoing recitals, without (a) any
admission or concession on the part of Plaintiffs of the lack of merit of the Actions or the Claims
asserted in the Complaints, or (b) any admission or concession of liability or wrongdoing or the
lack of merit of any defense whatsoever by Defendants, it is hereby stipulated and agreed by the
undersigned, on behalf of Plaintiffs in their individual capacities and as Class Representatives,

the Settlement Class, Class Counsel, Defendants, and counsel for Defendants, that the Action
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and all Released Claims of the Settlement Class be settled, compromised, and dismissed on the
merits and with prejudice as to Defendants, subject to Court approval as required by Federal
Rule of Civil Procedure 23, on the terms and conditions set forth herein:

I. DEFINITIONS

21. When used in this Settlement Agreement, unless otherwise specifically indicated,
the following terms shall have the meanings set forth below:

a. “Ackerman Action” means the lawsuit currently pending as Ackerman v.
The Coca-Cola Co., No. 09-cv-00395-DLI-RML (E.D.N.Y.).

b. “Ackerman Second Amended Complaint” means the complaint filed by
Batsheva Ackerman, Ruslan Antonov, James Koh, Jerrad Pelkey, purportedly on behalf of
themselves and the New York and California Classes on October 26, 2009, in the Ackerman
Action.

C. “Actions” means, collectively, the Ackerman Action and the Ford Action.

d. “Claim” and “Claims” mean all claims, demands, actions, suits, causes of
action, allegations of wrongdoing and liabilities asserted by Plaintiffs, individually and as Class
Representatives, in the Ackerman Second Amended Complaint and the Ford Complaint, not
otherwise dismissed or omitted.

e. “Class Representative” means one or more of the Plaintiffs, as individual
claimant(s) who seek(s) to represent one of the Settlement Subclasses for purposes of this
Settlement Agreement.

f. “Class Settlement Website” means the Internet website to be established

by the Notice Administrator, as part of the Notice Plan as set forth in Section IV, below.
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g. “Class Counsel” shall mean, collectively, Michael R. Reese of Reese LLP,
Deborah Clark-Weintraub of Scott+Scott, Attorneys at Law, LLP, and Maia Kats of the Center

for Science in the Public Interest.

h. “Complaints” means the Ackerman Second Amended Complaint and the
Ford Complaint.
1. “Court” or “Eastern District of New York” means the United States

District Court for the Eastern District of New York, where the Actions are pending.

J- “Days,” unless specified as “business days,” means all calendar days,
including Saturdays, Sundays, and legal holidays, but if the last day of a period is a Saturday,
Sunday, or legal holiday, the period continues to run until the end of the next day that is not a
Saturday, Sunday, or legal holiday.

k. “Effective Date” means the date on which all appellate rights with respect
to the Final Approval Order and Judgment have expired or have been exhausted in such a
manner as to affirm the Final Approval Order and Judgment, and when no further appeals are
possible, including review by the United States Supreme Court.

1. “Final Approval Hearing Date” means the hearing date set by the Court
for the final approval of the Settlement Agreement.

m. “Final Approval Order and Judgment” or “Final Judgment” shall have the
meaning assigned in Section VII of the Settlement Agreement.

n. “Flavor” means the Product’s flavor featured on the Product’s Labeling,
e.g., dragonfruit.

0. “Ford Action” means the lawsuit currently pending as Ford v. The Coca-

Cola Co., No. 11-cv-02355-DLI-RML (E.D.N.Y.).
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p. “Ford Complaint” means the complaint filed by Juliana Ford, purportedly
on behalf of herself and the California Class on April 15, 2011, in the Ford Action.

q. “Glaceau” means Energy Brands, Inc. (d/b/a Glaceau).

r. “Injunctive Relief” means the injunctive relief to which the Parties have
agreed to in Section V, below.

S. “Labeling” means the labeling of the Product, including the Principal
Display Panel, as defined in paragraph ff below, and the information display panel as defined by
21 C.F.R. § 101.2, as in effect as of the Effective Date.

t. “Long Form Notice” means the longer form of notice to the Settlement
Class under the Notice Plan, as further described in Section IV, below.

u. “Marketing” means the advertising, marketing, and promotion of the
Product, including but not limited to print, television, radio and internet advertising, except as
would constitute Labeling.

V. “MDL” shall mean the proceedings currently pending as In re Glaceau
Vitaminwater Marketing & Sales Practice Litigation, Case No. 1:11-md-02215-DLI-RML
(E.D.N.Y.).

w. “Notice” means the forms of notice, attached as Exhibits C and D, or such
other form as may be approved by the Court, as applicable, which informs the Settlement Class
Members of: (i) the certification of the Action for settlement purposes; (ii) the dates and
locations of the Final Approval Hearing Date; and (iii) the elements of the Settlement
Agreement.

X. “Notice Administrator” means Angeion Group.
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y. “Notice Date” means the first date upon which the Class Notice is
disseminated.

z. “Notice Plan” means the plan for providing Notice of this Settlement to
the Settlement Class Members, as set forth in Section IV below.

aa. “Objection Date” means the date by which Settlement Class Members
must file any written objection or opposition to the Settlement Agreement or any part or
provision thereof in the Court, as set forth in Section IV below.

bb. “Parties” means Plaintiffs and Defendants, each a “Party”.

cc. “Person” or “Persons” means all persons and entities (including, without
limitation, natural persons, firms, corporations, limited liability companies, joint ventures, joint
stock companies, unincorporated organizations, agencies, bodies, associations, partnerships,
limited liability partnerships, trusts, and their predecessors, successors, administrators, executors,
heirs and assigns).

dd. “Plaintiffs” means Batsheva Ackerman, in her individual capacity and as
Class Representative of the New York Class, and Ruslan Antonov, James Koh, and Juliana Ford,
in their individual capacities and as Class Representatives of the California Class.

ee. “Preliminary Approval” and “Preliminary Approval Order” mean the
Court’s Order Preliminarily Certifying a Settlement Class, Preliminary Approval of Proposed
Settlement, Approving and Directing Notice Plan, Appointing Notice Administrator, and
Appointing Class Representatives and Class Counsel, in substantially the same form as Exhibit
B.

ff. “Principal Display Panel” shall have the meaning assigned to it by 21

C.F.R. § 101.1, as in effect as of the Effective Date.
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gg.  “Product Name” means the name of the Product featured on the Product’s
Labeling, e.g., power-c.

hh. “Released Claims” shall mean those Claims that the Settlement Class
Members are releasing, as set forth in Section VI below.

il. “Released Parties” shall be defined and construed as broadly as possible to
effectuate a complete and comprehensive release of the Released Claims, and shall mean
Defendants, as well as their respective past, present, and future predecessors, successors, and
assigns, the past, present, and future, direct and indirect, parents, subsidiaries, divisions,
corporate affiliates, or associates of any of the above; and the past, present, and future members,
principals, partners, officers, directors, trustees, control persons, employees, agents, attorneys,
shareholders, advisors, insurers and representatives of the above, and any and all entities and
individuals that are alleged to have handled, distributed, purchased for resale and/or
redistribution, supplied, manufactured and/or sold or offered for sale the Product.

- “Releasing Parties” shall include Plaintiffs and all Settlement Class
Members, and each of their respective heirs, executors, representatives, agents, legal
representatives, assigns, and successors.

Kkk. “Settlement Agreement” means this Settlement Agreement and Release,
including its Exhibits.

11. “Settlement Class” or “Settlement Class Members” means the Class as
defined in Section III below, comprised solely of the Settlement Subclasses.

mm. “Settlement Subclasses” means, collectively, the New York Class and the

California Class, as defined in Section III below, and each a “Settlement Subclass”.

10
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nn. “Summary Notice” means the shorter form of the notice to the Settlement
Class under the Notice Plan, as further described in Section IV below.

00. “TCCC” means The Coca-Cola Company.

pp- “vitaminwater” means the vitaminwater product line manufactured and
distributed by Glaceau, including any and all of the vitaminwater flavors currently and/or
previously manufactured, marketed, distributed or sold by Glaceau. For the avoidance of doubt,
“vitaminwater” does not include the low calorie product lines manufactured and distributed as
“vitaminwater 10” and “vitaminwater zero,” the sparkling energy beverage ‘“‘vitaminwater
energy,” or any other product manufactured, marketed, distributed or sold by Defendants.

I1. MOTION FOR PRELIMINARY APPROVAL

22.  Within fourteen (14) days after the signing of this Settlement Agreement, Class
Counsel shall file with the Court a Motion for Preliminary Certification of Settlement Class,
Preliminary Approval of Settlement, Approval of Notice of Plan and Notice Administrator and
Appointment of Class Representatives and Class Counsel that seeks entry of an order
substantially similar to the proposed order attached hereto as Exhibit B, which would, for
settlement purposes only:

a. certify a tentative Settlement Class under Federal Rule of Civil Procedure
23(b)(2) composed of the Settlement Class Members;

b. preliminarily approve this Settlement Agreement;

c. approve the proposed Notice Plan and notice in forms substantially similar
to those attached hereto as Exhibits C and D;

d. appoint the Notice Administrator;

11
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€. appoint Batsheva Ackerman as Class Representative of the New York
Class and Ruslan Antonov, James Koh, and Juliana Ford as Class Representatives of the
California Class; and

f. appoint Class Counsel.

III. CERTIFICATION OF SETTLEMENT CLASS

23.  For purposes of settlement only, and upon the express terms and conditions set
forth in this Settlement Agreement, Plaintiffs and Defendants agree to seek certification of a
mandatory Settlement Class in the Action pursuant to Federal Rule of Civil Procedure 23(b)(2)
as follows:
a. The Settlement Class shall consist of the following two statewide
Settlement Subclasses:

(1) New York Class: All New York residents who purchased
vitaminwater within New York state at any time from January 20, 2003, up to and
including the Notice Date.

(i1) California Class: All California residents who purchased
vitaminwater at any time from January 15, 2005, up to an including the Notice Date.

b. Officers and directors of Defendants, members of the immediate families
of the officers and directors of Defendants, and their legal representatives, heirs, successors, or
assigns and any entity in which they have or have had a controlling interest are excluded from

the Settlement Class definition.

12
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24.  No Right to Opt Out

a. Because the Settlement Class is being certified as a mandatory class under
Federal Rule of Civil Procedure 23(b)(2), Settlement Class Members shall not be permitted to
opt out of the Settlement Class.

25. Class Certified for Settlement Purposes Only

a. Defendants’ agreement to seek a Settlement Class under Federal Rule of
Civil Procedure 23(b)(2) is for settlement purposes only.

b. Nothing in this Settlement Agreement shall be construed as an admission
by Defendants that the Actions or any similar case is amenable to class certification for trial
purposes. Furthermore, nothing in this Settlement Agreement shall prevent Defendants or
Plaintiffs from opposing or supporting class certification or seeking vacatur of any order
conditionally certifying a Settlement Class if final approval of this Settlement Agreement is not
obtained, or not upheld on appeal, including review by the United States Supreme Court, for any
reason.

IV.  SETTLEMENT CLASS NOTICE AND OBJECTION DATE

26.  Because this Settlement Agreement contemplates certification of a class
comprised of Settlement Class Members under Federal Rule of Civil Procedure 23(b)(2),
individual notice is not required and will not be sent by the Parties. Plaintiffs, Defendants, and
the Notice Administrator have developed a Notice Plan, as detailed below. The Parties will
recommend to the Court this Notice Plan, which will be administered by an experienced and

highly-qualified Notice Administrator.

13
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27.  Notice Plan
a. The Notice Plan will employ the following different methods for
circulating information about the settlement to Settlement Class Members:
(1) Publication of the Summary Notice in the USA Today, starting
within 15 days of the Court’s Order granting Preliminary Approval;
(i1) a multi-platform Facebook campaign, starting within 15 days of
the Court’s Order granting Preliminary Approval; and
(iii)) a Class Settlement Website established within 15 days of
Preliminary Approval that contains the Preliminary Approval Order, the Summary
Notice, the Long Form Notice, the Settlement Agreement, and other relevant information
regarding the Court-approval process.
28. Court Appointment and Retention of Notice Administrator
a. At the Preliminary Approval hearing, the Parties will propose that the
Court appoint Angeion Group as Notice Administrator. The Notice Administrator will facilitate
the notice process by assisting the Parties in the implementation of the Notice Plan.
29.  Class Settlement Website
a. The Notice Administrator will create and maintain the Class Settlement
Website, to be activated within 15 days of Preliminary Approval. The Notice Administrator’s
responsibilities  will also include securing an appropriate URL, such as
www.nycavitaminwaterclassactionsettlement.com.
b. The Class Settlement Website will post the settlement documents and
case-related documents such as the Settlement Agreement, the Summary Notice, the Long Form

Notice, and the Preliminary Approval Order. In addition, the Class Settlement Website will

14
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include procedural information regarding the status of the Court-approval process, such as an
announcement of the Final Approval Hearing Date, when the Final Approval Order and
Judgment has been entered, and when the Effective Date has been reached.

C. The Class Settlement Website will terminate (be removed from the
internet) and no longer be maintained by the Notice Administrator after (i) six (6) months from
the date of its creation (i.e., the launch of the Class Settlement Website), or (ii) thirty (30) days
after either (a) the Effective Date of the Settlement or (b) the date on which the Settlement
Agreement is terminated or otherwise not approved by a court, whichever is later. The Notice
Administrator will then transfer ownership of the URL to Defendants.

30. Long Form Notice

a. The Parties have agreed that they will jointly recommend the Long Form
Notice, substantially in the form attached as Exhibit D, to the Court for approval. The Long
Form Notice is designed to provide comprehensive and easily understandable notice of the terms
of the Settlement Agreement. The Long Form Notice shall be posted on the Class Settlement
Website as provided by paragraph 29(b) above.

31. Summary Notice and Publication Program

a. The Parties have agreed that they will jointly recommend the Summary
Notice, substantially in the form attached as Exhibit C, to the Court for approval. The Summary
Notice is designed to provide the Settlement Class Members material information about the
class-action settlement and direct them to the Long Form Notice posted on the Class Settlement
Website. As stated in paragraph 29(b) above, the Summary Notice (or an active hyperlink to the
Summary Notice) will be placed on the Class Settlement Website. The Summary Notice (or the

hyperlink) will not be removed from this website earlier than (i) six (6) months from the date of

15
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its creation (i.e., placement on the website) or (ii) thirty (30) days after either (a) the Effective
Date of the Settlement or (b) the date on which the Settlement Agreement is terminated or
otherwise not approved by a court, whichever is later.
32. CAFA Notice
a. The Parties agree that the Notice Administrator shall serve notice of the
settlement (via Federal Express) that meets the requirements of CAFA, 28 U.S.C. § 1715, on the
appropriate federal and state officials no later than 10 days after the filing of this Settlement
Agreement with the Court.
33. Costs
a. The cost of the above Notice Plan (with the exception of notice provided
on Class Counsel web sites) shall be paid by Defendants. Class Counsel will not advocate for
content or methods of notice beyond what has been agreed upon above.

V. INJUNCTIVE RELIEF PROVISIONS

34.  Defendants shall begin to implement the Injunctive Relief within three (3) months
from the Effective Date and shall complete the implementation of the Injunctive Relief within
twenty-four (24) months from the Effective Date.

35.  Subject to the terms and conditions of this Settlement Agreement, Plaintiffs and
Defendants have agreed to move jointly for the Court to enter, as part of the Final Approval
Order and Judgment, an injunction applicable to Defendants. The injunctive relief provision of
the Final Approval Order and Judgment shall enjoin Defendants as follows:

a. Defendants shall place the words “with sweeteners” on the two panels of
the Labeling other than the Nutrition Facts panel. The words “with sweeteners” shall appear

next to the name “vitaminwater” and below the Product Name and the Flavor. The font size and
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clarity of the words “with sweeteners” shall be the same as the font size and clarity of the words
“flavored + other natural flavors.” A representative but non-exclusive sample of such labeling is
reflected in Exhibit A. The words “with sweeteners” and “flavored + other natural flavors” shall
appear in a font size no smaller in relationship to the font size of the Product Name and the
Flavor than as reflected in Exhibit A.
(1) Notwithstanding the requirements of paragraph 35(a) above,
Defendants may design their Labeling for limited-time promotions (e.g., contests,
seasonal sports, concert series, etc.) of less than three (3) months in duration, so long as
the words “with sweeteners” remain displayed as described on the Principal Display
Panel. This exception shall be limited to three such promotions.
b. Defendants shall state the amount of calories per bottle of the Product on
the Principal Display Panel of the Product.
c. For as long as Defendants display a panel on the Product designating the
Product as “excellent source” of certain nutrients, Defendants shall display in bold type the
following statement immediately below that panel: “‘see nutrition facts for more detail”.
d. Defendants shall not use the following statements on Labeling and
Marketing of the Product:
(1) “vitamins + water = what’s in your hand”;
(i1) “vitamins + water = all you need”;
(ii1))  “made for the center for responsible hydration,” provided nothing
herein prevents the use of the word “hydration” in the marketing of the Product when not

included in this precise phrase;
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(iv)  “this combination of zinc and fortifying vitamins can . . . keep you
healthy as a horse”;
(v) “specially formulated to support optimal metabolic function with

antioxidants that may reduce the risk of chronic diseases and vitamins necessary for the
generation and utilization of energy from food”;

(vi)  “specially formulated to provide vitamin [A] (a nutrient known to
be required for visual function), antioxidants and other nutrients [that] scientific evidence
suggests may reduce the risk of age-related eye disease.”

(vii)  “specially formulated with bioactive components that contribute to
an active lifestyle by promoting healthy, pain-free functioning of joints, structural
integrity of joints and bones, and optimal generation and utilization of energy from food”;

(viii)) “specially formulated with nutrients required for optimal
functioning of the immune system, and the generation and utilization of energy from food
to support immune and other metabolic activities”;

(ix)  “specially formulated with [B] vitamins and theanine. The [B]
vitamins are there to replace those lost during times of stress (physical and mental).
Theanine is an amino acid found naturally in tea leaves and has been shown to promote
feelings of relaxation. This combination can help bring about a healthy state of physical
and mental being”; and

(x) “specially formulated with nutrients that enable the body to exert
physical power by contributing to structural integrity of the musculoskeletal system, and

by supporting optimal generation and utilization of energy from food”.
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€. Nothing in this Settlement Agreement shall prevent Defendants from
implementing the Injunctive Relief prior to the Effective Date.

f. The terms and requirements of the Injunctive Relief shall expire the
earliest of the following dates:

(1) For the “with sweeteners” language provided for in paragraph
35(a) above, three years following the Effective Date;

(i1) For all other injunctive relief requirements provided herein, ten
years following the Effective Date;

(iii))  the date upon which there are such changes in the formulation or
manufacture of the Product and/or the Product ingredients that would render the labeling
and marketing changes required by the Injunctive Relief provisions inaccurate; or

(iv)  the date upon which there are changes to any applicable statute,
regulation, or other law that Defendants reasonably believe would require a modification
to the Labeling and Marketing of the Product required by the Injunctive Relief provisions
in order to comply with the applicable statute, regulation, or law.

g. Plaintiffs and Class Counsel agree, on behalf of themselves and all
Settlement Class Members, that this Settlement Agreement does not preclude Defendants from
making further changes to Labeling and Marketing of the Product as Defendants see fit.
VI. RELEASE
36.  Upon the Effective Date, the Releasing Parties forever release and discharge all
injunctive, declaratory, or non-monetary equitable Claims that have been brought by any
Settlement Class Member against Released Parties, in any forum in the United States, hereafter

referred to as the “Released Claims.”
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37.  After entering into this Settlement Agreement, the Releasing Parties may discover
facts other than, different from, or in addition to, those that they know or believe to be true with
respect to the Released Claims. The Releasing Parties expressly waive and fully, finally, and
forever settle and release any known or unknown, suspected or unsuspected, contingent or
noncontingent injunctive, declaratory, or equitable Claim, whether or not concealed or hidden,
without regard to the subsequent discovery or existence of such other, different, or additional
facts. Specifically, the Releasing Parties expressly, knowingly, and voluntarily waive the
provisions of Section 1542 of the California Civil Code, which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE

CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER

FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF

KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS
OR HER SETTLEMENT WITH THE DEBTOR.

The Releasing Parties expressly, knowingly, and voluntarily waive and relinquish any and all
rights and benefits that they may have under, or that may be conferred upon them by, the
provisions of Section 1542 of the California Civil Code, or any other law of New York that is
similar, comparable, or equivalent to Section 1542, to the fullest extent that they may lawfully
waive such rights or benefits pertaining to the Released Claims. Each of the Plaintiffs expressly
acknowledges, and the Settlement Class Members shall be deemed by operation of the Final
Approval Order and Judgment to have acknowledged, that the foregoing waiver was separately
bargained for and is a material element of the Settlement Agreement and that they been advised
by their attorney(s) of the contents and effect of Section 1542.

38.  Upon the Effective Date, each of the Defendants shall forever release and
discharge all claims that could have been brought or are ever brought in the future by Defendants
against Plaintiffs, in their individual capacity and as Class Representatives, against Settlement

Class Members, and against Class Counsel (including known and unknown claims) in any forum

20



Case 1:09-cv-00395-DLI-RML Document 167-2 Filed 09/30/15 Page 21 of 52 PagelD #:
4081

in the United States (including their territories and Puerto Rico), whether known or unknown,
asserted or unasserted, under or pursuant to any statute, regulation or common law, that arise out
of or relate in any way to the institution, prosecution or settlement of the Claims against
Defendants, except for claims relating to the enforcement of this Settlement Agreement.

39.  No default by any Person in the performance of any covenant or obligation under
this Settlement Agreement or any order entered in connection therewith shall affect the dismissal
of the Actions, the res judicata effect of the Final Approval Order and Judgment, the foregoing
releases, or any other provision of the Final Approval Order and Judgment; provided, however,
that all other legal and equitable remedies for violation of a court order or breach of this
Settlement Agreement shall remain available to all signatories to this Settlement Agreement.

VII. ENTRY OF FINAL APPROVAL ORDER AND JUDGMENT

40. The Parties shall jointly seek entry by the Court of a Final Approval Order and
Judgment as soon as is practical that includes provisions:
a. granting final approval of this Settlement Agreement, and directing its

implementation pursuant to its terms and conditions;

b. ruling on Class Counsel’s application for attorneys’ fees, costs, and
expenses;

C. enjoining Defendants according to the specific terms in Section V above;

d. discharging and releasing the Released Parties, and each of them, from the

Released Claims;
€. permanently barring and enjoining all Releasing Parties from instituting,
maintaining, or prosecuting, either directly or indirectly, any lawsuit that asserts Released

Claims;
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f. dismissing the Actions with prejudice and without costs; and
g. stating pursuant to Federal Rule of Civil Procedure 54(b) that there is no

just reason for delay and directing that the Final Approval Order and Judgment is a final,
appealable order; and

h. reserving to the Court continuing and exclusive jurisdiction over the
Parties with respect to the Settlement Agreement and the Final Approval Order and Judgment.

VIII. ATTORNEYS’ FEES, COSTS AND EXPENSES

41.  In advance of the Objection Date, Class Counsel shall make an application to the
Court for an award of all attorneys’ fees, costs, and expenses, in the amount of not more than
$2,730,000 in the aggregate, to be paid by Defendants. Defendants shall not oppose or object to
the application by Class Counsel for attorneys’ fees, costs, and expenses in an amount up to
$2,730,000 in the aggregate.

42. The $2,730,000 award shall include all fees, costs, and expenses for Class
Counsel, and any and all Plaintiffs’ and Settlement Class Members’ counsel (and their
employees, consultants, experts, and other agents) who may have performed work in connection
with this Action or the other Actions. Additionally, each of the Class Representatives shall
petition the Court for, and Defendants will not oppose, a service award of $5,000.00 each (for a
total of $20,000, which is separate and apart from the $2,730,000 referenced in paragraph 41).
Regardless of the number of attorneys sharing in the Court’s award of attorneys’ fees, costs, and
other expenses, or the size of any incentive award to the Class Representatives made by the
Court, Defendants shall not be required to pay more than, in the aggregate, $2,750,000.

43.  Class Counsel shall distribute attorneys’ fees and costs between and among Class

Counsel, according to an allocation determined by agreement among Class Counsel. In no event
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will any dispute over such allocation impair the effectiveness of this Settlement Agreement.
Under no circumstances will Defendants be liable to Plaintiffs or Class Counsel for any
additional sums under this Settlement Agreement.

44.  If the request for an aggregate award of $2,730,000 in attorneys’ fees, costs, and
expenses is finally approved by the Court and upheld on any appeal, then Defendants shall use
their best efforts to pay $2,730,000 via electronic transfer to Class Counsel within seven (7)
business days after the Effective Date. If the aggregate award of attorneys’ fees, costs, and other
expenses that is ultimately approved and upheld on appeal is less than $2,730,000 as of the
Effective Date, then Defendants shall pay Class Counsel the lesser amount awarded via
electronic transfer to Class Counsel within seven (7) business days after the Effective Date. If the
request for a service award of $5,000 for each of the Class Representatives (for a total of
$20,000) is finally approved by the Court and upheld on any appeal, then Defendants shall pay
the $20,000 via electronic transfer to an attorney escrow account of Reese LLP within seven (7)
business days after the Effective Date.

IX. MODIFICATION, TERMINATION, AND EFFECT OF SETTLEMENT

45.  In the event the terms or conditions of this Settlement Agreement, other than
terms pertaining to the attorneys’ fees, costs, and expenses provided for in Section VIII above,
are materially modified by any court, either Party in its sole discretion to be exercised within
fourteen (14) days after such a material modification may, but is under no obligation to, declare
this Settlement Agreement null and void. For purposes of this paragraph, material modifications
shall be limited to any modifications to the definitions of the Settlement Class, Released Claims,
Releasing Parties, Released Parties, or with respect to releases of Plaintiffs and Class Counsel.

In the event that a Party exercises its option to withdraw from and terminate this Settlement
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Agreement, then the Settlement proposed herein shall become null and void and shall have no
force or effect, the Parties shall not be bound by this Settlement Agreement, and the Parties will
be returned to their respective positions existing immediately before the execution of this
Settlement Agreement. Notwithstanding the foregoing, in the event this Settlement Agreement is
not approved by any court, or the Settlement set forth in this Settlement Agreement is declared
null and void, or in the event that the Effective Date does not occur, each Party shall bear its own
attorneys’ fees and costs and Defendants’ payment obligations shall cease.

46. The failure of the Court or any appellate court to approve in full the request by
Class Counsel for attorneys’ fees, costs, and other expenses shall not be grounds for Plaintiffs,
the Settlement Class, or Class Counsel, to cancel or terminate this Settlement Agreement, and
shall not be deemed a material modification under the terms of paragraph 45 above.

47.  If this Settlement Agreement is terminated pursuant to its terms, disapproved by
any court (including any appellate court), and/or not consummated for any reason, or the
Effective Date for any reason does not occur, the order certifying the Class for purposes of
effectuating this Settlement Agreement, and all preliminary and/or final findings regarding that
class certification order, shall be automatically vacated upon notice of the same to the Court, this
Action shall proceed as though the Class had never been certified pursuant to this Settlement
Agreement and such findings had never been made, and this Action shall return to the procedural
status quo in accordance with this paragraph. Class Counsel and Defendants’ Counsel shall not
refer to or invoke the vacated findings and/or order relating to class settlement in the event this
Settlement Agreement is not consummated and any of the Actions are later litigated and

contested by Defendants under Rule 23 of the Federal Rules of Civil Procedure.
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X. MISCELLANEOUS

48. Best Efforts to Obtain Court Approval
a. Plaintiffs, Defendants, and the Parties’ counsel, agree to use their best
efforts to obtain Court approval of this Settlement Agreement, subject, however, to the Parties’
rights to terminate the Settlement Agreement under Section IX, above.
49.  No Admission
a. This Settlement Agreement, whether or not it shall become final, and any
and all negotiations, communications, and discussions associated with it, shall not be:

(1) offered or received by or against any Person as evidence of, or be
construed as or deemed to be evidence of, any presumption, concession, or admission by
a Party of the truth of any fact alleged by Plaintiffs or defense asserted by Defendants, of
the validity of any Claim that has been or could have been asserted in this Action or the
other Actions, or the deficiency of any defense that has been or could have been asserted
in this Action or the other Actions, or of any liability, negligence, fault or wrongdoing on
the part of Plaintiffs or Defendants;

(i1) offered or received by or against any Person as a presumption,
concession, admission or evidence of the violation of any state or federal statute, law,
rule, or regulation or of any liability or wrongdoing by Defendants, or of the truth of any
of the Claims, and evidence thereof shall not be directly or indirectly, in any way,
(whether in the Actions, or in any other action or proceeding), except for purposes of
enforcing this Settlement Agreement and the Final Approval Order and Judgment,
including, without limitation, asserting as a defense the release and waivers provided

herein;
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(iii))  offered or received by or against any Person as evidence of a
presumption, concession, or admission with respect to a decision by any court regarding
the certification of a class, or for purposes of proving any liability, negligence, fault, or
wrongdoing, or in any way referred to for any other reason as against Defendants, in any
other civil, criminal, or administrative action or proceeding, other than such proceedings
as may be necessary to effectuate the provisions of this Settlement Agreement; provided,
however, that if this Settlement Agreement is approved by the Court, then the signatories
to the Agreement may refer to it to enforce their rights hereunder; or

(iv)  construed as an admission or concession by Plaintiffs, the
Settlement Class or Defendants that the consideration to be given in this Settlement
Agreement represents the relief that could or would have been obtained through trial in
the Actions.

50.  Administrative Costs
a. Except as provided in Sections IV (Notice), and VIII (Attorneys’ Fees,
Costs, and Expenses), above, each of Plaintiffs and Defendants shall be solely responsible for
his, her, or its own costs and expenses.
51. Taxes
a. Class Representatives and Class Counsel shall be responsible for paying
any and all federal, state, and local taxes due on any payments made to them pursuant to the
Settlement Agreement.
52.  Public Statements
a. Plaintiffs, and Class Counsel acting on their behalf, will limit their press

release regarding the Settlement or the Actions to the press release attached here as Exhibit E.
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Any other public statements by Plaintiffs, or Class Counsel on their behalf, regarding the
Settlement or the Actions (including but not limited to statements in response to press inquiries
or on social media) must be consistent in substance and in tone with the agreed on press
release. Nothing herein shall be interpreted to restrict Class Counsel from practicing law,
consistent with applicable rules and laws. Defendants will limit their public statements about the
Settlement or Actions, if any, to statements of relief about resolving a protracted litigation.
53. Complete Agreement

a. This Settlement Agreement is the entire, complete agreement of each and
every term agreed to by and among Plaintiffs, the Settlement Class, Defendants, and Class
Counsel. In entering into this Settlement Agreement, no party to the Agreement has made or
relied on any warranty or representation not specifically set forth herein. This Settlement
Agreement shall not be modified except by a writing executed by all the parties hereto. No
extrinsic evidence or parol evidence shall be used to interpret this Settlement Agreement. Any
and all previous agreements and understandings between or among the parties to this Settlement
Agreement regarding the subject matter of this Agreement, whether written or oral, are
superseded and hereby revoked by this Agreement. The parties to this Settlement Agreement
expressly agree that the terms and conditions of this Agreement will control over any other
written or oral agreements.

54.  Headings for Convenience Only

a. The headings in this Settlement Agreement are for the convenience of the

reader only and shall not affect the meaning or interpretation of this Settlement Agreement.

55. Severability
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a. In the event that any provision hereof becomes or is declared by a court of
competent jurisdiction to be illegal, unenforceable or void, this Settlement Agreement shall
continue in full force and effect without said provision, subject, however, to the parties’ rights to
terminate the Agreement under Section IX, above.

56.  No Party Is the Drafter

a. None of the parties to this Settlement Agreement shall be considered the
primary drafter of this Settlement Agreement or any provision hereof for the purpose of any rule
of interpretation or construction that might cause any provision to be construed against the
drafter.

57. Binding Effect

a. This Settlement Agreement shall be binding according to its terms upon,
and inure to the benefit of Plaintiffs, the Settlement Class, Defendants, the Releasing Parties, the
Released Parties, as defined in Section I above, and any additional successors and assigns.

58. Authorization to Enter Settlement Agreement

a. Each of the undersigned Class Counsel represents and warrants that he or
she is fully authorized to conduct settlement negotiations with counsel for Defendants on behalf
of the Settlement Class and the Plaintiffs and Class Representatives, and to enter into, and to
execute, this Settlement Agreement on behalf of the Settlement Class and the Plaintiffs and Class

Representatives, subject to Court approval pursuant to Federal Rule of Civil Procedure 23(e).
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59.  Execution in Counterparts
a. The Parties may execute this Settlement Agreement in counterparts, and
the execution of counterparts shall have the same effect as if all parties had signed the same
instrument. Facsimile signatures shall be considered as valid signatures. This Settlement
Agreement shall not be deemed executed until signed by Class Counsel and Defendants.
60. Settlement Notice
a. Except for the Notice Plan, as provided for in Section IV above, all other
notices or formal communications under this Settlement Agreement shall be in writing and shall
be given (i) by hand delivery; (i1) by registered or certified mail, return receipt requested, postage
prepaid; or (iii) by Federal Express or similar overnight courier to counsel for the Party to whom
notice is directed at the following addresses:
For Plaintiffs and Settlement Class:
Michael R. Reese
REESE LLP
100 West 93" Street, 16" Floor
New York, New York 10025
and
Deborah Clark-Weintraub
SCOTT + SCOTT ATTORNEYS AT LAW, LLP
The Chrysler Building
405 Lexington Avenue, 40th Floor
New York, New York 10174
and
Maia Kats
Center for Science in the Public Interest

1220 L St, NW, Ste. 300
Washington, DC 200005
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For Defendants:
Shon Morgan
QUINN EMANUEL URQUHART & SULLIVAN, LLP
865 S. Figueroa Street, 10th Floor
Los Angeles, California 90017
61. Counsel may designate a change of the person to receive notice or a change of
address, from time to time, by giving notice to all Parties in the manner described in this Section.
62. Governing Law
a. The terms and conditions within this Settlement Agreement shall be
construed and enforced in accordance with, and shall be governed by, the laws of the State of
New York, without regard to any applicable choice of law or conflicts rules.
b. The Court shall retain continuing and exclusive jurisdiction over the
Parties with respect to the Settlement Agreement and the Final Approval Order and Judgment.
63.  Interpretation
a. As used in this Settlement Agreement, the masculine, feminine or neuter
gender, and the singular or plural number, shall each be deemed to include the others wherever
the context so indicates.
64. Confidentiality
a. All proprietary or confidential documents or information that have been
previously provided to Class Counsel or Plaintiffs, as of the Effective Date of this Agreement,
including under the Stipulated Protective Order entered in the MDL as of December 1, 2010,

shall be destroyed, as provided for in that Order, with certification of the destruction to be

provided to the producing party within sixty (60) days of the Effective Date.
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65. Compliance With Fed.R.Civ.P. 11
a. Defendants agree that the Actions were filed and litigated in compliance
with Fed.R.Civ.P. 11.
IN WITNESS WHEREOF, the Parties hereto, through their fully authorized

representatives, have executed this Settlement Agreement as of the date first herein written.

[remainder of page intentionally left blank]
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Class Counsel

By: %}/4:/ f /Zj Date: %@;‘ém!m j@ X0/ 5

Miefiael R, Reese /

REESE LLP

100 West 93" Street, 16" Floor
New York, New York 10025
(212) 643-0500 — Telephone
(212) 253-4272 — Facsimile
mreese@reesellp.com

By: &_— Da:e:j/g A/O%K

Deborah Clark-Weintraub

SCOTT+SCOTT, ATTORNEYS AT LAW, LLP
The Chrysler Building

405 Lexington Avenue

40th Floor

New York, New York 10174

(212) 2236444 — Ieicphona

(212) 223-6334 E@mmn

. g

By:  lee ‘7‘ e / / Z/:“ Date: / VAL

Maia K.:zts Vi

CENTER TOR hLILNC,b IN THE PUBLIC INTEREST

1220 L St. N.W., Suite 300

Washington, D.C. 20005

(202) 777-8381 — Telephone

(202) 265-4954 — Facsimile

mkats@cspinet.org

Attorneys for Plaintiffs and the Settlement Class
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Defendants

s S. BePS
Title:_ ASsociare G ENerA collsse

ENERGY BRANDS, INC. (D/B/A GLACEAU)

ﬁy:WDate: 7/2 f//.f
ames: ‘9’% v‘E- S; 4

Title: &, 4 4r£¢;‘n/¢ (’Mp/

Defendants’ Counsel
™R
By: — N Date:
Shon Morgan
QUINN EMANUEL URQUHART & SULLIVAN, LLP
865 S. Figueroa Street, 10th Floor
Los Angeles, California 90017
(213) 443-3000 ~ Telephone
(213) 443-3100 - Facsimile
shonmorgan@gquinnemanuel.com

09/29/15

Attorneys for Defendants The Coca-Cola Company and Energy Brands, Inc. (d/b/a Glaceau)
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

IN RE: GLACEAU VITAMINWATER Case No. 1:11-md-02215-DLI-RML
MARKETING AND SALES PRACTICE
LITIGATION (NO. I1)

BATSHEVA ACKERMAN, RUSLAN Case No. 1:09-cv-00395-DLI-RML
ANTONOV, and JAMES KOH,
[PROPOSED] ORDER

Plaintiffs, PRELIMINARILY APPROVING
CLASS ACTION SETTLEMENT
VS.

THE COCA-COLA COMPANY and
ENERGY BRANDS INC.,

Defendants.

JULIANA FORD, Case No. 1:11-cv-02355-DLI-RML
Plaintiff,
VS.

THE COCA-COLA COMPANY and
ENERGY BRANDS INC.,

Defendants.

In the above-captioned Actions,! Plaintiffs, in their individual capacities and on behalf of all
others similarly situated, assert Claims against Defendants The Coca-Cola Company and Energy
Brands, Inc. (d/b/a Glaceau). Defendants have denied each of the Claims asserted against them in
the Actions and deny any and all liability. Plaintiffs maintain that the Claims have merit and that the

Court should certify the Settlement Class.

! Capitalized terms shall have the meaning that the Settlement Agreement ascribes to them in Section | of the
Agreement (titled “Definitions™) and, as appropriate, elsewhere in the Settlement Agreement.
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This Court has now been presented with a Motion for Preliminary Approval of Settlement,
Preliminary Certification of Settlement Class, and Approval of Notice Plan, as well as a Settlement
Agreement dated September 29, 2015. The Settlement Agreement was negotiated, and consented to,
on behalf of the Parties with the assistance of the Honorable Richard J. Holwell (Ret.) of Holwell
Shuster & Goldberg LLP, and the Settlement Agreement resolves the Claims against Defendants
arising out of the Actions. Notice of the proposed settlement has been served on the appropriate
federal and state officials pursuant to the Class Action Fairness Act of 2005, 28 U.S.C. § 1715.

Having considered the terms of the Settlement Agreement in light of the issues presented by
the pleadings, the record in the Actions, the complexity of the proceedings, and the absence of any
evidence of collusion between Plaintiffs and Defendants; being preliminarily satisfied that the
Settlement Agreement is fair, reasonable, and consistent with applicable laws; and being satisfied
that the proposed Notice of Class Action Settlement is adequate and sufficiently informative as to the
terms and effect of the proposed settlement and the conditional certification of the Settlement Class,
IT IS ORDERED THAT:

1. This Court has jurisdiction over the subject matter of the Actions pursuant to 28 U.S.C.

8 1332(d). This Court also has jurisdiction over all Parties to the Actions, including all
members of the Settlement Class, as defined in Paragraph 3, below.

2. The Settlement Agreement is preliminarily and conditionally approved as a fair, reasonable,
and adequate compromise of the risks of the Actions, subject to further consideration at the
Final Approval Hearing.? Plaintiffs and Defendants are authorized and directed to take all
actions that may be required prior to final approval by the Court of the proposed settlement
and compromises set forth in the Settlement Agreement.

3. For the sole purpose of determining whether the proposed settlement embodied in the
Settlement Agreement should be approved as fair, reasonable, and adequate and whether
these Actions should be dismissed with prejudice as to Defendants, a Settlement Class is
preliminarily and conditionally certified under Rule 23(b)(2) of the Federal Rules of Civil
Procedure, upon the express terms and conditions set forth in the Settlement Agreement, as

2 “Final Approval Hearing” means the hearing to take place on the Final Approval Hearing Date.
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follows:

3.1  The Settlement Class shall consist of the following two statewide Settlement
Subclasses:

3.1.1 New York Class: All New York residents who purchased vitaminwater
within New York state at any time from January 20, 2003, up to and
including the Notice Date.

3.1.2 California Class: All California residents who purchased vitaminwater at
any time from January 15, 2005, up to and including the Notice Date.

3.2 Officers and directors of Defendants, members of the immediate families of the
officers and directors of Defendants, and their legal representatives, heirs, successors,
or assigns and any entity in which they have or have had a controlling interest are
excluded from the Settlement Class definition.

4. Solely for purposes of the proposed settlement, Batsheva Ackerman is designated as Class
Representative of the New York Class, and Ruslan Antonov, James Koh, and Juliana Ford
are designated as Class Representatives of the California Class.

5. The Court conditionally approves of and appoints Michael R. Reese of Reese LLP, Deborah
Clark-Weintraub of Scott+Scott, Attorneys at Law, LLP, and Maia Kats of the Center for
Science in the Public Interest to serve as Class Counsel for the Settlement Class, for the
purpose of determining whether the Court should approve the proposed settlement embodied
in the Settlement Agreement as fair, reasonable, and adequate and whether the Court should
dismiss the Actions with prejudice as to Defendants.

6. If the proposed settlement is not approved or consummated for any reason whatsoever, then
the Settlement Class certification established by this Order will be vacated; Plaintiffs, the
Settlement Class, and Defendants will return to the status of the claims, defenses, and class
certification immediately prior to September 29, 2015, the date on which the proposed
settlement was reached; the proposed settlement and all proceedings conducted in connection
therewith shall be stricken from the record and shall be without prejudice to the status quo
ante rights of Plaintiffs and Defendants.

7. The Court approves the Long Form Notice of the settlement (attached as Exhibit D to the
Settlement Agreement) and the Summary Notice (attached as Exhibit C to the Settlement
Agreement). Dissemination of the Notice as set forth in the Notice Plan satisfies the
requirements of due process and the Federal Rules of Civil Procedure. The Long Form
Notice and Summary Notice will be published in accordance with the terms of the Notice
Plan set forth in the Settlement Agreement. Non-substantive changes may be made to the
Long Form Notice and Summary Notice by agreement of Plaintiffs and Defendants without
further order of this Court.

8. Angeion Group is appointed as the Notice Administrator.

9. Class Counsel shall file their motion for attorneys’ fees, costs, and expenses prior to »
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201 . If any motions for incentive awards to Class Representatives are to be made, they
shall be filed by _, 201_ [same date]. Defendants shall file any response to any
motions filed under this paragraph within 14 days.

10.  AFinal Approval Hearing shall be held at _a.m./p.m. on _, 2016, for the purpose
of determining whether the proposed settlement and compromise set forth in the Settlement
Agreement shall be approved finally by the Court and whether final judgment dismissing the
Actions with respect to Defendants is appropriate. This hearing will be held at the United
States District Court, Eastern District of New York, 225 Cadman Plaza East, Brooklyn, New
York 11201, and the Court will consider and determine:

10.1  whether the proposed settlement is fair, reasonable, and adequate to members of the
Class and should be approved by the Court;

10.2  whether the proposed Settlement Class satisfies the applicable prerequisites for class
action treatment under Federal Rules of Civil Procedure 23(a) and 23(b)(2) for
purposes of the proposed settlement;

10.3  whether the Court should enjoin Defendants according to the specific terms in the
Settlement Agreement;

10.4  whether the Court should enter Final Judgment dismissing the Actions as to
Defendants, on the merits and with prejudice, and to determine whether the release
by the Class of the Released Claims, as set forth in the Settlement Agreement, should
be provided;

10.5 whether the Court should approve Class Counsel’s application for an award of
attorneys’ fees, expenses, and costs;

10.6  whether the Court should approve any motion for an award of incentive fees for the
Class Representatives; and

10.7  such other matters as the Court may deem appropriate.

11.  Any person who wishes to oppose or object to final approval of the settlement and
compromise in these Actions shall mail an objection letter to “Objections - Vitaminwater
Notice Administrator,” c/o Angeion Group, and service of the objection should be
effectuated on Class Counsel, counsel for Defendants, and the Court. Objection letters must
be postmarked by _,201_, and must include all of the following:

11.1 Inre Glaceau Vitaminwater Marketing & Sales Practice Litigation, Case No. 1:11-
md-02215-DLI-RML (E.D.N.Y.);

11.2 The objector’s name, address, and telephone number;
11.3 A statement of the objection and a summary of the reasons for the objection;

11.4 Copies of any documents upon which the objection is based; and
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16.

17.

4101

11.5 A statement of whether the objector or the objector’s lawyer will ask to speak at the
Final Approval Hearing.

Any person who wishes to appear at the Final Approval Hearing, either in person or through
counsel, by _,201_, in addition to providing the above information shall also:

12.1 Identify the points the objector wishes to speak about at the hearing;

12.2  Enclose copies of any documents the objector intends to rely on at the hearing;
12.3  State the amount of time the objector requests for speaking at the hearing; and
12.4  State whether the objector intends to have a lawyer speak on his or her behalf.

Any lawyer who intends to speak on behalf of an objector at the Final Approval Hearing
shall enter a written notice of appearance of counsel with the Clerk of Court no later than
_,201_. All properly submitted objections shall be considered by the Court.

Any member of the Settlement Class who does not object in the manner set forth above shall
be deemed to have waived such objection and shall forever be foreclosed from making any
objection to the fairness, adequacy, or reasonableness of the proposed settlement, the Final
Approval Order and Judgment to be entered approving the settlement, the Release of Claims,
or the attorneys’ fees, costs, expenses, or incentive fees requested.

All proceedings in these Actions, other than such as may be necessary to carry out the terms
and conditions of this Order or the responsibilities incidental thereto, are stayed and
suspended as between Plaintiffs and Defendants until further order of the Court.

The Court may adjourn the Final Approval Hearing, or any adjournment thereof, without any
further notice other than an announcement at the Final Approval Hearing, or any
adjournment thereof, and may approve the Settlement Agreement with modifications as
approved by the Parties to the Settlement Agreement without further notice to the Settlement
Class.

The Court retains exclusive jurisdiction over these Actions to consider all further matters
arising out of or connected with the proposed settlement.

SO ORDERED this __ day of , 2015.

The Honorable Magistrate Judge
Robert M. Levy

United States District Court
Eastern District of New York
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This notice concerns you and your legal rights if you live in New York or California and purchased
vitaminwater brand beverages in those States.

United States District Court for the Eastern District of New York
In re Glaceau Vitaminwater Marketing & Sales Practice Litigation, Case No. 1:11-md-02215-DLI-RML
Ackerman v. The Coca-Cola Co., No. 1:09-cv-00395; Ford v. The Coca-Cola Co., No. 1:11-cv-02355

There is a proposed settlement between

The

Coca-Cola Company and Energy Brands, Inc.

(d/b/a Glaceau) (together, “Defendants”), who manufacture and distribute vitaminwater brand beverages, and
purchasers of vitaminwater, who brought class action lawsuits against Defendants relating to vitaminwater’s
labeling and marketing in New York and California. Residents of New York who purchased vitaminwater from
January 20, 2003, up to and including [the Notice Date], and residents of California who purchased vitaminwater
from January 15, 2005, up to and including [the Notice Date], in the respective jurisdictions are affected.

WHAT ARE THE SETTLEMENT TERMS?

Defendants and Plaintiffs have agreed to a settlement that
includes changes to the labeling and marketing of
vitaminwater beverages, such that Defendants will
affirmatively make certain statements and refrain from
making others. All Class Members will receive these
benefits equally.

WHO IS INCLUDED?

This notice applies to you if you are a resident of and
purchased vitaminwater brand beverages in the States of
New York or California. This Notice is just a summary.
For more complete information, you should read the Full
Notice, which is available at
www.nycavitaminwaterclassactionsettlement.com.

WHAT ARE THE LAWSUITS ABOUT?

Plaintiffs brought lawsuits against Defendants for alleged
deceptive labeling and marketing of vitaminwater.
Defendants deny that vitaminwater was deceptively labeled
or marketed but have agreed to the proposed settlement to
resolve these class actions.

WHAT AM | GIVING UP FOR THIS BENEFIT?

If the settlement is approved by the Court, then you release
all injunctive, declaratory, and non-monetary equitable
claims concerning vitaminwater beverage labeling and
marketing that were raised in the lawsuits and you cannot
bring another lawsuit asserting such claims. It also means
that the Court’s order will apply to you and bind you even if
you have objected. For more details on the terms of the
release, please see the Full Notice, which is available at
www.nycavitaminwaterclassactionsettlement.com.

WHAT ARE MY OPTIONS?

If you are a Class Member, you can object to the settlement
and give reasons why you think the Court should not
approve it. The Court will consider your views. To object,
you must send a letter saying that you object to the
settlement in In re Glaceau Vitaminwater Marketing & Sales
Practice Litigation, Case No. 1:11-md-02215-DLI-RML
(E.D.N.Y.). Be sure to include your name, address,
telephone number, signature, and the reasons why you object
to the settlement. You must send your objection by first

class mail to the Notice Administrator, the Court, and to one
of the attorneys for the Settlement Class (“Class Counsel™)
and to the attorneys for Defendants. A list of the attorneys is
provided on the Full Notice, available  at
www.nycavitaminwaterclassactionsettlement.com.  Your
objection must be postmarked no later than __ |, 201_,
or your objection will not be valid and will not be considered
by the Court.

You may ask the Court to speak at the hearing on settlement
approval. To do so, you must send a letter saying it is your
“Notice of Intention to Appear” in In re Glaceau
Vitaminwater Marketing & Sales Practice Litigation, Case
No. 1:11-md-02215-DLI-RML (E.D.N.Y.). Include your
name, address, telephone number, and signature. Your
Notice of Intention to Appear must be postmarked no later
than __,201_, and also must be sent to the Clerk of
Court, Class Counsel, and Defendants’ Counsel at their
addresses in the Full Notice. You cannot speak at the
hearing if your Notice of Intention to Appear is not timely
submitted.

WILL THE COURT APPROVE THE PROPOSED
SETTLEMENT?

The Court granted preliminary approval of the Settlement,
and will hold a Final Approval Hearing on _, 2016,
in the U.S. District Court for the Eastern District of New
York to consider whether the proposed settlement is fair,
reasonable, and adequate and to consider Class Counsel’s
request for attorneys’ fees, costs, and expenses.

WHO REPRESENTS ME?

This Court has appointed Class Counsel to represent the
Class. Class Counsel will request the Court to award
attorneys’ fees, costs, and expenses in an amount to be paid
entirely by Defendants not to exceed $2,730,000 for Class
Counsel’s work on this case. You may hire your own
attorney, if you wish, but you will be responsible for that
attorney’s fees and costs.

WHERE CAN | OBTAIN MORE INFORMATION?
For more information, you can view the court file in the
Clerk’s Office at the courthouse address listed on the Notice
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By Order of the Court Dated _,2015

THE HONORABLE ROBERT M. LEVY, U.S. DISTRICT
COURT FOR THE EASTERN DISTRICT OF NEW YORK
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UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF NEW YORK

In re Glaceau Vitaminwater Marketing & Sales Practice Litigation
No. 1:11-md-02215-DLI-RML
Ackerman v. The Coca-Cola Co., No. 1:09-cv-00395-DLI-RML
Ford v. The Coca-Cola Co., No. 1:11-cv-02355-DLI-RML

TO ALL RESIDENTS OF THE STATES OF NEW YORK AND CALIFORNIA WHO
PURCHASED VITAMINWATER BEVERAGES IN THOSE JURISDICTIONS:

READ THIS NOTICE CAREFULLY.
YOUR LEGAL RIGHTS MAY BE AFFECTED.

A settlement has been proposed in class action lawsuits concerning the labeling and marketing of
vitaminwater brand beverages. This settlement resolves those lawsuits. It avoids costs and risks
from continuing the lawsuits; provides Injunctive Relief to the Settlement Class, and releases
Defendants The Coca-Cola Company and Energy Brands, Inc. (d/b/a Glaceau) (collectively,
“Defendants”) from certain liabilities. Your legal rights are affected whether you act or do not
act. This Notice explains your rights and options—and it sets out important deadlines.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT:

Object Write to the Court about why you do not like the settlement.
Go to a Hearing Ask to speak in Court about the fairness of the settlement.
Do Nothing If the settlement is approved by the Court, then you cannot bring a new

lawsuit for injunctive, declaratory, or non-monetary equitable relief
challenging vitaminwater labeling and marketing. You will release all
injunctive, declaratory, or non-monetary equitable relief claims that this
settlement resolves.

BASIC INFORMATION

Does this Notice apply to me?

This Notice applies to you if you are a resident of the State of New York or the State of
California who purchased vitaminwater brand beverages (the “Product”) in those jurisdictions.
Specifically, residents of New York who purchased vitaminwater at any time from January 20,
2003, up to and including [the Notice Date], and residents of California who purchased
vitaminwater at any time from January 15, 2005, up to and including [the Notice Date], in those
jurisdictions are affected.

What are the lawsuits about?

Plaintiffs in the States of New York and California, on behalf of themselves and other
individuals who purchased the Product in those jurisdictions, brought class action lawsuits
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against Defendants for alleged deceptive labeling and marketing of the Product. The Court in
charge of the various Actions, which have been joined together in coordinated proceedings as In
re Glaceau Vitaminwater Marketing & Sales Practice Litigation, Case No. 1:11-md-02215-DLI-
RML (E.D.N.Y.), is the United States District Court for the Eastern District of New York.

Defendants deny that they did anything wrong and believe they would have prevailed at trial,
while Plaintiffs believe Plaintiffs would have prevailed at trial.

Why is this a class action?

In a class action, one or more persons called Class Representatives sue for all individuals with
similar claims. All of those individuals are Class Members; together, they are called a Class.
The Court decides the fairness, reasonableness, and adequacy of the settlement for all Class
Members.

Why is there a settlement?

The Court did not decide which side was right. There was no trial. Plaintiffs and Defendants
agreed to the settlement to avoid the costs and risks of a trial.

WHO IS IN THE SETTLEMENT

How do | know if | am part of the settlement?

The Court decided that the following individuals are Class Members: All New York residents
who purchased vitaminwater within New York state at any time from January 20, 2003, up to
and including [the Notice Date], as well as all California residents who purchased vitaminwater
at any time from January 15, 2005, up to and including [the Notice Date], except officers and
directors of Defendants, members of the immediate families of the officers and directors of
Defendants, and their legal representatives, heirs, successors, or assigns and any entity in which
they have or have had a controlling interest.

THE SETTLEMENT BENEFITS

What benefits does the settlement provide?

The settlement provides that Defendants will make certain statements and refrain from making
other statements on the Product’s labeling and marketing (the “Injunctive Relief”). All Class
Members will receive this benefit equally. Specifically, Defendants will place the words “with
sweeteners” on the two panels of the Labeling other than the Nutrition Facts panel. The words
“with sweeteners” shall appear next to the name *“vitaminwater” and below the Product Name
and the Flavor. The font size and clarity of the words “with sweeteners” shall be the same as the
font size and clarity of the words “flavored + other natural flavors.” Defendants will also state
the amount of calories per bottle of the Product on the Principal Display Panel of the Product.
For as long as Defendants display a panel on the Product designating the Product as “excellent
source” of certain nutrients, Defendants shall display in bold type the following statement
immediately below that panel: “see nutrition facts for more detail”.
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Defendants will also refrain from using certain statements on the labeling and marketing of the
Product, including: “vitamins + water = what’s in your hand”; *“vitamins + water = all you need”;
“made for the center for responsible hydration,”; “this combination of zinc and fortifying
vitamins can . . . keep you healthy as a horse”; “specially formulated to support optimal
metabolic function with antioxidants that may reduce the risk of chronic diseases and vitamins
necessary for the generation and utilization of energy from food”; “specially formulated to
provide vitamin [A] (a nutrient known to be required for visual function), antioxidants and other
nutrients [that] scientific evidence suggests may reduce the risk of age-related eye disease”;
“specially formulated with bioactive components that contribute to an active lifestyle by
promoting healthy, pain-free functioning of joints, structural integrity of joints and bones, and
optimal generation and utilization of energy from food”; “specially formulated with nutrients
required for optimal functioning of the immune system, and the generation and utilization of
energy from food to support immune and other metabolic activities”; “specially formulated with
[B] vitamins and theanine. The [B] vitamins are there to replace those lost during times of stress
(physical and mental). Theanine is an amino acid found naturally in tea leaves and has been
shown to promote feelings of relaxation. This combination can help bring about a healthy state of
physical and mental being”; and “specially formulated with nutrients that enable the body to
exert physical power by contributing to structural integrity of the musculoskeletal system, and by
supporting optimal generation and utilization of energy from food”.

What am | giving up in exchange for this benefit?

If the settlement is approved by the Court, then you cannot bring a new lawsuit against
Defendants to seek changes to Defendants’ labeling and marketing of the Product raising the
injunctive, declaratory, or non-monetary equitable claims that were raised in the Actions. It also
means that the Court’s order will apply to you and bind you even if you have objected and even
if you have another claim, lawsuit, or proceeding pending against Defendants. You will release
Defendants from all injunctive, declaratory, or non-monetary equitable claims that this
settlement resolves.

Can | exclude myself from the settlement?

No. The Settlement Class is being certified as a mandatory class under Federal Rules of Civil
Procedure 23(b)(2). Settlement Class Members shall not be permitted to opt out of the
Settlement Class.

OBJECTING TO THE SETTLEMENT

You can tell the Court that you do not agree with all or some part of the settlement.

How do | tell the Court that | object to the settlement?

If you are a Class Member, you can object to the settlement and give reasons why you think the
Court should not approve it. The Court will consider your views. To object, you must send a
letter saying that you object to the Settlement in In re Glaceau Vitaminwater Marketing & Sales
Practice Litigation, Case No. 1:11-md-02215-DLI-RML (E.D.N.Y.). Be sure to include your
name, address, telephone number, signature, and the reasons why you object to the settlement.
You must mail the objection to the following four places and it must be postmarked no later than
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__, 201 _, or your objection will not be valid and will not be considered by the Court.

Objections — Vitaminwater Notice

Administrator Court

Angeion Group United States District Court Clerk
1801 Market Street, Suite 660 225 Cadman Plaza East

Philadelphia, Pennsylvania 19103 Brooklyn, New York 11201

Class Counsel Defendants’ Counsel

Michael R. Reese, Esq. Shon Morgan

REESE LLP QUINN EMANUEL URQUHART &
100 West 93rd Street, 16th Floor SULLIVAN, LLP

New York, New York 10025 865 S. Figueroa Street, 10th Floor

Los Angeles, California 90017

THE LAWYERS REPRESENTING YOU

The Court has approved the request of the following law firms to represent you and the other
Class Members: Michael R. Reese of Reese LLP, Deborah Clark-Weintraub of Scott+Scott,
Attorneys at Law, LLP, and Maia Kats of the Center for Science in the Public Interest. These
lawyers are called Class Counsel. If you want to be represented by your own lawyer, you may
hire one at your expense.

How will the lawyers be paid?

Class Counsel will request the Court for an award of attorneys’ fees, costs, and expenses in an
amount to be paid entirely by Defendants, which will not exceed $2,730,000 for Class Counsel’s
work on this case. The $2,730,000 award shall include all fees, costs, and expenses for Class
Counsel, and any and all Plaintiffs’ and Settlement Class Members’ counsel (and their
employees, consultants, experts, and other agents) who may have performed work in connection
with the Actions. The Court will decide whether to award such fees, costs, and expenses and
how much to award.

What benefits will the Class Representatives receive from the settlement?

The Class Representatives will receive the same benefits as Class Members, but may get an

additional benefit if the Court approves any motions that may be brought for incentive awards to

compensate the Class Representatives for their time and to provide incentives for persons in the

future to act as Class Representatives. Specifically, each of the Class Representatives shall

petition the Court for, and Defendants will not oppose, a service award of $5,000 each (for a total

of $20,000), which is separate and apart from the $2,730,000. Those motions must be filed by
, 201 _.
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Are there any limits on the award of attorneys’ fees, costs, and expenses or Class Representative
incentive awards?

Defendants, and not Class Members, will pay any awards of attorneys’ fees, costs, or expenses to
Class Counsel. Such awards must be approved by the Court. Under the Settlement Agreement,
Defendants’ total liability for all attorneys’ fees, costs, and expenses of Class Counsel, including
Class Counsel’s employees, consultants, experts, and other agents who may have performed
work in connection with the Actions, and Class Representative incentive awards, cannot exceed
$2,750,000. Defendants have agreed that they will not oppose any motions for such fees, costs
and expenses provided that cumulatively the requested awards do not exceed $2,750,000.

THE COURT’S HEARING TO APPROVE THE SETTLEMENT

When and where will the Court hold its hearing?

The Court will hold a hearing to decide whether to approve the settlement. You may attend and
you may ask to speak at the hearing, but you do not have to do so. The Court will hold the
hearing at _.m. on _,201_, at the U.S. District Court for the Eastern District of
New York, 225 Cadman Plaza East, Brooklyn, New York 11201. At the hearing, the Court will
consider whether the settlement is fair, reasonable, and adequate. If there are objections that
were received by the deadline, the Court will consider them. If you submit a timely objection,
the Court will also listen to you speak at the hearing, if you so request.

Do | have to attend the hearing?

No. If you send an objection, then you can, but are not obligated, to come to Court to discuss it.
You may also pay your own lawyer to attend or discuss your objection, but that is not necessary.

May | speak at the hearing?

You may ask the Court to speak at the hearing. To do so, you must send a letter saying that it is
your “Notice of Intention to Appear” in In re Glaceau Vitaminwater Marketing & Sales Practice
Litigation, Case No. 1:11-md-02215-DLI-RML (E.D.N.Y.). Include your name, address,
telephone number, and signature. Your Notice of Intention to Appear must be postmarked no
later than _, 201, and must be sent to the Clerk of Court, Class Counsel, and
Defendants’ Counsel at their addresses above. You cannot speak at the hearing if your Notice of
Intention to Appear is late.

MORE INFORMATION

How can | get more information?

This Notice summarizes the proposed settlement. More details are in the Settlement Agreement
filed with the Court. You may examine the Court’s file in the Clerk’s Office at the United States
District Court for the Eastern District of New York, 225 Cadman Plaza East, Brooklyn, New
York 11201, for more complete information about the details of the lawsuit and the proposed
settlement.  You also may visit the website of the Settlement Administrator online at
www.nycavitaminwaterclassactionsettlement.com.
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FOR IMMEDIATE RELEASE: FOR MORE INFORMATION:
[TBD], October [TBD], 2015 Jeff Cronin: 202-777-8370

Label Improvements Resolve Vitaminwater Litigation

WASHINGTON—Labels for Coca-Cola’s Vitaminwater line of beverages will prominently add
the words “with sweeteners” on two places on the label where the brand’s name appears, and the
company can no longer claim that the product provides health benefits. If approved, a proposed
settlement agreement filed today in federal court would end a multi-year legal battle that began
in 2009, when, on behalf of consumers, lawyers with the nonprofit Center for Science in the
Public Interest and private law firms filed a class action lawsuit against Coca-Cola.

The proposed agreement resolving the litigation was filed in federal court in the Eastern
District of New York. It specifically prohibits a number of statements used on Vitaminwater
labels over the years, including the statement “vitamins + water = what’s in your hand,”
“vitamins + water = all you need,” and “this combination of zinc and fortifying vitamins can ...
keep you healthy as a horse.” The agreement prohibits Vitaminwater labels from claiming that
the drink is formulated to “support optimal metabolic function with antioxidants that may reduce
the risk of chronic diseases,” or that it may reduce the risk of age-related eye disease or promote
healthy joints, immune function, feelings of relaxation, or a “healthy state of physical and mental
being.”

Vitmanwater labels will include the words “with sweeteners.” Vitaminwater contains 32
grams of sugar—about eight teaspoons—or 120 calories worth.

The company must begin making the new changes within three months and complete
them within two years.

Besides CSPI’s litigation director Maia Kats, the class plaintiffs were represented by
Michael Reese of Reese LLP and Deborah Weintraub of Scott & Scott LLP.

# O#O#

The Center for Science in the Public Interest (CSPI) is a nonprofit health-advocacy group based in
Washington, D.C., that focuses on nutrition and food safety. CSPI is supported largely by subscribers
to its Nutrition Action Healthletter and by foundation grants.





