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Stephen D. Raber (State Bar No. 121958)

David M. Horniak (State Bar No. 268441)
Joelle S. Perry (State Bar No. 275244)

WILLIAMS & CONNOLLY LLP
725 Twelfth Street, N.W.
Washington, DC 20005
Telephone: (202) 434-5000
Facsimile: (202) 434-5029
E-mail: sraber@wc.com

E-mail: dhorniak@wc.com
E-mail: jperry@wc.com

Attorneys for Defendants Mars, Inc. and Mars
Chocolate North America, LLC

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

LINDA CHESLOW and MIKE XAVIER, on
behalf of themselves and all others similarly

situated,
Plaintiffs,

V.

MARS, INC. and MARS CHOCOLATE
NORTH AMERICA, LLC,

Defendants.

Case No.:
NOTICE OF REMOVAL
CLASS ACTION

PLEASE TAKE NOTICE that Defendants Mars, Inc. and Mars Chocolate North America,
LLC (collectively, “Mars”), through undersigned counsel, hereby remove this action from the
Superior Court of California for the County of San Francisco to the United States District Court for

the Northern District of California. This removal is made pursuant to 28 U.S.C. §§ 1331, 1332,

1441, 1446, and 1453. The grounds for removal are as follows:

THE REMOVED ACTION

I. On or about August 26, 2015, Plaintiffs Linda Cheslow and Mike Xavier filed this

putative class action in the Superior Court of California for the County of San Francisco. True and

NOTICE OF REMOVAL




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case3:15-cv-04454-LB Documentl Filed09/28/15 Page2 of 12

correct copies of the complaint, summons, civil case cover sheet, alternative dispute resolution
program information package, expedited jury trial information sheet, and notice of case
management conference are attached as Exhibits A and B to the Declaration of Joelle S. Perry
(“Perry Decl.”).

2. Plaintiffs served the complaint on Mars on August 28, 2015. Perry Decl. 9 5-6,

Ex. C (Proof of Service). Mars did not answer the complaint in San Francisco County Superior
Court prior to removal and is not aware of any further proceedings or filings regarding this action in
that court. Id. 9 6.

3. Plaintiffs allege that they purchased M&M’s brand ice cream cones and ice cream
cookies, and Twix brand ice cream bars, from retail stores in California. Compl. 9 9-10.
According to the Plaintiffs, the labeling of these products violates the Federal Food, Drug and
Cosmetic Act (“FDCA”) and implementing regulations regarding the disclosure of artificial
flavoring used in ice cream products, as incorporated by California’s Sherman Law, Health &
Safety Code §§ 109930, 110100, and 110760. Id. 99 1, 6. Specifically, Plaintiffs allege that,
although each product is labeled “Flavored Ice Cream,” and although the nutrition facts panel of
each product discloses artificial flavor as an ingredient, FDA regulations further require that the
phrase “artificial flavor added” appear on the “principal display panel” of the product. /d. 49 25-27.
Plaintiffs further allege that one or more Mars products “fail to include the name of the product (i.e.,
‘Vanilla Flavored Ice Cream’)” on the principal display panel and instead “relegat[e] it to a side
panel.” Id. ] 44.

4. Based on this alleged conduct, Plaintiffs assert five causes of action. Plaintiffs assert
three causes of action under California’s Unfair Competition Law (“UCL”), Business & Professions
Code §§ 17200 ef seq., for allegedly “unlawful,” “unfair,” and “fraudulent” business acts and

practices. Compl. 9 60-79. Plaintiffs assert one cause of action under California’s False

2

NOTICE OF REMOVAL




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case3:15-cv-04454-LB Documentl Filed09/28/15 Page3 of 12

Advertising Law (“FAL”), Business & Professions Code §§ 17500 et seq., for allegedly “deceptive,
untrue or misleading” advertising. Id. 9 80—-85. Plaintiffs assert one cause of action under
California’s Consumers Legal Remedies Act (“CLRA”), Civil Code §§ 1750 et seq. Id. 4 86-93.
The latter claim alleges Mars represented that the products at issue “had characteristics or

2 ¢

ingredients which they did not have,” “were of a particular standard, quality or grade, which they
were not,” and “advertised the Products with the intent not to provide what [was] advertised.” /d.
9 89.

5. Plaintiffs seek to represent a putative class of “[a]ll California consumers.” Compl.
9 50. Plaintiffs disclaim any interest in monetary relief or restitution, and seek only injunctive and
declaratory relief, as well as attorneys’ fees and costs. /d. § 8. Specifically, Plaintiffs ask the Court
to “declare Mars’ Products’ labeling unlawful and enjoin Mars from continuing to violate the [UCL,
FAL, and CLRA] by selling or offering for sale the mislabeled Products in California.” Id. 9 66,

72,79, 85, 92.

PROCEDURAL ISSUES

6. Removal is timely under 28 U.S.C. § 1446(b). Plaintiffs served Mars on August 28,
2015, see Perry Decl., Ex. C, and Mars filed this Notice of Removal within thirty (30) days of
service, as computed under Federal Rule of Civil Procedure 6. See, e.g., Murphy Bros. v. Michetti
Pipe Stringing, Inc., 526 U.S. 344, 347-48 (1999).

7. Venue is proper under 28 U.S.C. § 1441(a) because this Court is the United States
District Court for the district and division embracing the place where the state court case was
pending. Pursuant to Local Rule 3-2(d), this matter is filed in the San Francisco Division.

NOTICE TO ADVERSE PARTY AND STATE COURT

8. Pursuant to 28 U.S.C. § 1446(d), Mars is serving written notice of the removal of this

case on Plaintiffs’ counsel (identified below):

3
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Rosemary M. Rivas Joseph N. Kravec, Jr.

Alyssa Dang McKean J. Evans

Finkelstein Thompson LLP Feinstein Doyle Payne & Kravec, LLC
One California Street, Suite 900 429 Forbes Avenue

San Francisco, CA 94111 Allegheny Building, Suite 1705

Pittsburgh, PA 15219

0. Pursuant to 28 U.S.C. § 1446(d), Mars will promptly file a Notice of Filing of Notice
of Removal with the Clerk of the Superior Court of California, County of San Francisco. Perry
Decl. 4 7.

BASES FOR REMOVAL JURISDICTION

10.  Mars asserts two independent bases for this Court’s jurisdiction: (1) the Class
Action Fairness Act of 2005 (“CAFA”), Pub. L. No. 109-2, 119 Stat. 4 (codified as amended at 28
U.S.C. §§ 1332(d), 1335, 1441, 1453, 1603, 1711-1715); and (2) original jurisdiction under 28
U.S.C. §§ 1331 and 1441(a). Each ground for removal is addressed in turn.'
L. JURISDICTION IS PROPER UNDER THE CLASS ACTION FAIRNESS ACT

11. CAFA confers federal jurisdiction over class actions involving: (a) minimal
diversity (i.e., diversity between any defendant and any plaintiff or putative class member); (b) at
least 100 putative class members; and (c) at least $5 million in controversy, inclusive of attorneys’
fees but exclusive of interest and costs. 28 U.S.C. § 1332(d)(2), (5). The notice of removal need
only contain a “short and plain statement of the grounds for removal”; evidence is required only if
the plaintiffs subsequently contest, or the Court questions, Mars’s allegations. See Dart Cherokee
Basin Operating Co. v. Owens, --- U.S. ----, 135 S. Ct. 547, 552-53 (2014); see also Roa v. TS
Staffing Servs., Inc., No. 2:14-cv-08424, 2015 WL 300413, at *2 (C.D. Cal. Jan. 22, 2015) (“While

Dart Cherokee focused only on the amount-in-controversy requirement, the Court finds that the

' By removing this matter, Mars does not waive and, to the contrary, reserves any rights it may
have including, without limitation, all available arguments and affirmative defenses. Mars does not
concede that class certification is appropriate or that Plaintiffs are entitled to any recovery.

4
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rationale behind Dart Cherokee applies equally to the other CAFA requirements.”). This case
satisfies the jurisdictional requirements under CAFA.

A. The Parties Are Minimally Diverse.

12. CAFA requires minimal diversity, that is, at least one putative class member must be
a citizen of a state different from any defendant. 28 U.S.C. § 1332(d)(2)(A). Here, both Plaintiffs
are citizens of a different state from both Defendants.

13.  In evaluating citizenship in the context of CAFA, a corporation or limited liability
company is deemed to be a citizen of both the state where it is incorporated or organized and the
state where it has its principal place of business. 28 U.S.C. § 1332(c)(1); 28 U.S.C. § 1332(d)(10);
see Heritage Pac. Fin., LLC v. Cole, No. CV 10-0394 PSG (JEMXx), 2010 WL 2349607, at *1 (C.D.

29 ¢

Cal. June 7, 2010). The phrase “principal place of business” “refers to the place where the
corporation’s high level officers direct, control, and coordinate the corporation’s activities.” Hertz
Corp. v. Friend, 559 U.S. 77, 80 (2010). “[I]n practice [this] should normally be the place where
the corporation maintains its headquarters.” Id. at 93.

14.  Mars, Inc. is incorporated in the State of Delaware and maintains its headquarters in
McLean, Virginia. Compl. 4 11. Mars Chocolate North America, LLC is organized under the laws
of the State of Delaware and maintains its headquarters in Hackettstown, New Jersey. /d. 4 12. For
CAFA jurisdiction purposes, Mars, Inc. is a citizen of Delaware and Virginia; Mars Chocolate
North America, LLC, is a citizen of Delaware and New Jersey.

15.  Plaintiffs each allege they are citizens of the State of California. Compl. 9, 10.
Neither Defendant is a citizen of California. Accordingly, the parties are minimally diverse.

B. The Proposed Class Exceeds 100 Members.

16.  For purposes of removal, the Court looks to a plaintiff’s allegations respecting class

size. See Kuxhausen v. BMW Fin. Servs. NA LLC, 707 F.3d 1136, 1140 (9th Cir. 2013) (CAFA

5
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requirement of 100 class members satisfied by plaintiff’s complaint). Plaintiffs purport to bring
claims on behalf of themselves and “[a]ll California consumers.” Compl. 4 50. Plaintiffs
acknowledge the putative class would be comprised of “thousands of members.” Id. § 53. Thus,
the proposed class exceeds 100 members.

C. The Amount in Controversy Exceeds $5 Million.

17. CAFA provides that “the claims of the individual class members shall be aggregated
to determine whether the matter in controversy exceeds the sum or value of $5,000,000, exclusive
of interest and costs.” 28 U.S.C. § 1332(d)(6). “[T]he statute tells the District Court to determine
whether it has jurisdiction by adding up the value of the claim of each person who falls within the
definition of [plaintiffs’] proposed class and determine whether the resulting sum exceeds $5
million.” Standard Fire Ins. Co. v. Knowles, 133 S. Ct. 1345, 1348 (2013). Although Mars denies
Plaintiffs or the putative class are entitled to any relief, in determining the amount in controversy
the Court must assume that the allegations in the complaint are true. Fong v. Regis Corp., No. 13-
04497, 2014 WL 26996, at *2 (N.D. Cal. Jan. 2, 2014).

18. “[A] defendant’s notice of removal need include only a plausible allegation that the
amount in controversy exceeds the jurisdictional threshold.” Dart Cherokee, 135 S. Ct. at 554.
“Where CAFA applies,” the value of injunctive relief “can be determined from either the plaintiff
class’s or the defendant’s ‘viewpoint.”” Bayol v. Zipcar, Inc., No. 14-cv-02483-TEH, 2015 WL
4931756, at *10 (N.D. Cal. Aug. 18, 2015); see Tompkins v. Basic Research LL, No. CIV. S-08-244
LKK/DAD, 2008 WL 1808316, at *4 (E.D. Cal. Apr. 22, 2008) (“The amount in controversy to be
considered [] includes either the defendant’s cost of compliance with an injunction or the plaintiff’s
benefit from the injunction.”). Here, Plaintiffs seek to enjoin Mars from “selling or offering for
sale” the products at issue. Compl. § 66. Viewed from the perspective of either the putative class

or Mars, the amount in controversy in this matter easily exceeds $5 million.

6
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19. Over the past twelve months, sales of the six-count boxes of M&M’s Ice Cream
Cookies, M&M’s Ice Cream Cones, and Twix Ice Cream Bars in the San Francisco, Los Angeles,
Sacramento, and San Diego metropolitan areas exceeded $1.5 million. Decl. of Sahar Amir (“Amir
Decl.) § 12. Notably, the $1.5 million figure represents sales for only a limited geographic area
within California, and only for a subset of retail outlets. Amir Decl. § 5. Taking into account all
retailers throughout California for the four years preceding the filing of the complaint,” it is more
than plausible that Mars’s past sales of the products at issue well exceeded $5 million. It is thus
also reasonable to assume that but for the requested injunctive relief, Mars’s sales of those products
will exceed $5 million. See Anderson v. Seaworld Parks & Entm’t, Inc., No. 15-cv-02172-SC, 2015
WL 5612499, at *5 (N.D. Cal. Sept. 22, 2015) (‘A reasonable assumption here includes that past
performance . . . is indicative (albeit not determinative) of [Defendants’] expected future [] sales.”).

20.  Plaintiffs assert that but for the allegedly misleading labeling of Mars’s products,

99 <

Plaintiffs “would not have purchased the Products,” “would have been willing to pay less for the
Products,” or “would have purchased a similar product, that was less expensive.” Compl. 9 9-10;
see id. 99 65, 71, 78, 84 (“As a result of Mars’ alleged conduct, Plaintiffs have lost money.”). If, as
Plaintiffs allege, an injunction is necessary to prevent putative class members from spending money
on products that they would not otherwise purchase, the value to the class of an injunction over the
next four years is more than $5 million.

21.  From Mars’s perspective, the cost of injunctive relief likewise exceeds the threshold
amount. Although retail prices are higher than the prices Mars charges its customers, Amir Decl.
9 7, that more than $1.5 million of the products at issue were sold in the San Francisco, Los

Angeles, Sacramento, and San Diego areas alone over the past twelve months plausibly suggests

that a state-wide, permanent injunction would cost Mars significantly more than $5 million.

? See Cal. Bus. & Prof. Code § 17208 (establishing a four-year statute of limitations for actions to
enforce the UCL).

7
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22.  Moreover, the above analysis does not take into account attorneys’ fees, which
Plaintiffs also seek, Compl. 9 93, further adding to the amount in controversy. Guglielmino v.
McKee Foods Corp., 506 F.3d 696, 701 (9th Cir. 2007). Potential harm to Mars’s reputation from
an adverse judgment, the cost of developing new packaging, and other costs of complying with an
injunction would likewise increase the amount in controversy. See Anderson, 2015 WL 5612499, at
* 6. Thus, this case satisfies the amount in controversy requirement for CAFA jurisdiction.

II. THE COURT HAS ORIGINAL JURISDICTION OVER THIS ACTION

23.  Inaddition to CAFA, this Court also has original jurisdiction over this action. This
Court has original jurisdiction over all cases arising under the laws of the United States. 28 U.S.C.
§ 1331. Jurisdiction exists here because Plaintiffs’ claims necessarily require the adjudication of
substantial, disputed questions of federal law.

A. The Claims in This Case Arise Under the Laws of the United States.

24.  Federal question jurisdiction exists in actions involving only state-law claims where
those claims require the resolution of a substantial, disputed issue of federal law. Grable & Sons
Metal Prods., Inc. v. Darue Eng’g & Mfg., 545 U.S. 308, 314—15 (2005) (affirming federal-question
jurisdiction over state quiet-title action based on need to resolve predicate issue under federal
Internal Revenue Code). Plaintiffs’ claims necessitate the resolution of substantial, disputed
questions of federal law, including the meaning and application of the FDCA and food labeling
regulations promulgated by the FDA, because Plaintiffs’ claims expressly challenge statements on
the labels of Mars products on the ground that they violate the FDCA and FDA regulations.

25.  For Plaintiffs to prove Mars’s products are misbranded, Plaintiffs will have to prove
that the products’ labels violate the requirements set forth in §§ 343(k), (a)(1), and 331(a) of the
FDCA, and 21 C.F.R. § 135.110. Resolving Plaintiffs’ claims will require, among other things,

interpretation of this statute and related FDA regulations. Indeed, the FDCA expressly preempts

8
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any state law labeling requirements that are “not identical” to those established by the FDCA and
FDA regulations. See 21 U.S.C. § 343-1(a)(4), (5) (2012); 21 C.F.R. § 100.1(c)(4)(1)—(ii). Thus,
Plaintiffs cannot succeed on their claims unless the Court definitively interprets these federal
provisions.

26.  Although Plaintiffs seek to enforce FDA regulations through California’s Sherman
Law and other California state laws, those laws are general in nature and do not provide the
regulatory framework that Plaintiffs rely on here. There are no California state law equivalents to
the relevant FDA standards Plaintiffs invoke, except to the extent that California law incorporates
by reference the entire body of FDA food-labeling regulations. See Cal. Health & Safety Code
§ 110100(a) (“All food labeling regulations and any amendments to those regulations adopted
pursuant to the federal act, in effect on January 1, 1993, or adopted on or after that date shall be the
food labeling regulations of this state.””). Thus, Plaintiffs’ complaint necessarily depends upon the
interpretation of federal law. Cnty. of Santa Clara v. Astra USA, Inc., 401 F. Supp. 2d 1022, 1025
(N.D. Cal. 2005) (federal jurisdiction lies “when an issue of federal law undergirds a claim
otherwise based in state law.”); In re Zyprexa Prods. Liab. Litig., Nos. 04-MD-1596, 07-CV-1933
(JBW), 2008 WL 398378, at *5 (E.D.N.Y. Feb. 12, 2008) (absence of state-law equivalent standard
evidences necessity of federal law); Pickern v. Best W. Timber Cove Lodge Marina Resort, 194
F. Supp. 2d 1128, 1132 n.5 (E.D. Cal. 2002) (“Simply by incorporating the [federal act] into state
law, state legislatures cannot divest the federal courts of original jurisdiction over state claims that
are, for all intents and purposes, federal [] claims.”).

217. There is a significant federal interest in the adjudication of such disputes in a federal
forum, and the exercise of federal question jurisdiction will not “disturb[] any congressionally
approved balance of federal and state judicial responsibilities.” Grable, 545 U.S. at 314. Congress

has made it clear that national uniformity in the regulation of food labeling is an important federal

9

NOTICE OF REMOVAL




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case3:15-cv-04454-LB Documentl Filed09/28/15 PagelO of 12

concern. See Lam v. Gen. Mills, Inc., 859 F. Supp. 2d 1097, 1102 (N.D. Cal. 2012) (explaining that
Congress amended the FDCA via the Nutritional Labeling and Education Act, Pub. L. No. 101-535,
104 Stat. 2353 (1990), to “‘establish uniform national standards for the nutritional claims and the
required nutrient information displayed on food labels.”” (quoting H.R. Rep. No. 101-538 (1990),
reprinted in 1990 U.S.C.C.A.N. 3336, 3342)). Removal of cases that necessarily require the
interpretation of federal food labeling regulations to federal court helps to achieve this aim.

28.  Accordingly, the Court’s exercise of federal question jurisdiction is appropriate
because Plaintiffs’ state law claims necessarily involve the resolution of substantial, disputed
questions of federal law, including whether the challenged label statements were permitted by and
complied with the FDCA and FDA regulations.’

CONCLUSION

Pursuant to 28 U.S.C. §§ 1331, 1332, 1441, 1446, and 1453, Mars hereby removes the
above-captioned action from the Superior Court of California for the County of San Francisco to the

United States District Court for the Northern District of California.

3 To the extent not otherwise provided for above, supplemental jurisdiction exists as to all other
claims as set forth in the Complaint, pursuant to 28 U.S.C. § 1367. A court may exercise
supplemental jurisdiction “over all other claims that are so related to claims in the action within
such original jurisdiction that they form part of the same case or controversy.” 28 U.S.C. § 1367(a).
This standard is satisfied here because Plaintiffs’ claims are so related to claims as to which there is
federal question jurisdiction that they form parts of the same case or controversy. In addition,
Plaintiffs’ claims do not raise novel or complex issues of state law and do not substantially
predominate over the federal claims. See 28 U.S.C. § 1367(c¢).
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Dated: September 28, 2015

Respectfully submitted,

By: /s/Stephen D. Raber

Stephen D. Raber (State Bar No. 121958)
David M. Horniak (State Bar No. 268441)
Joelle S. Perry (State Bar No. 275244)
WILLIAMS & CONNOLLY LLP

725 Twelfth Street, N.W.

Washington, DC 20005

Telephone: (202) 434-5000

Facsimile: (202) 434-5029

E-mail: sraber@wc.com

E-mail: dhorniak@wc.com

E-mail: jperry@wc.com

Attorneys for Defendants Mars, Inc. and Mars

Chocolate North America, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on September 28, 2015, I electronically filed Mars’s Notice of Removal,
Declaration of Joelle S. Perry in Support of Notice of Removal and accompanying exhibits, and
Declaration of Sahar Amir in Support of Notice of Removal with the Clerk of Court using the
CM/ECF system which sent an email notification to all participants in this case who are registered

CM/ECEF users. [ further caused the documents listed above to be served via U.S. Mail on the

following:
Rosemary M. Rivas Joseph N. Kravec, Jr.
Alyssa Dang McKean J. Evans
Finkelstein Thompson LLP Feinstein Doyle Payne & Kravec, LLC
One California Street, Suite 900 429 Forbes Avenue
San Francisco, CA 94111 Allegheny Building, Suite 1705
Pittsburgh, PA 15219
Dated: September 28, 2015 Respectfully submitted,

By: /s/Stephen D. Raber

Stephen D. Raber (State Bar No. 121958)
David M. Horniak (State Bar No. 268441)
Joelle S. Perry (State Bar No. 275244)
WILLIAMS & CONNOLLY LLP

725 Twelfth Street, N.W.

Washington, DC 20005

Telephone: (202) 434-5000

Facsimile: (202) 434-5029

E-mail: sraber@wc.com

E-mail: dhorniak@wc.com

E-mail: jperry@wc.com

Attorneys for Defendants Mars, Inc. and
Mars Chocolate North America, LLC
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Stephen D. Raber (State Bar No. 121958)
David M. Horniak (State Bar No. 268441)
Joelle S. Perry (State Bar No. 275244)
WILLIAMS & CONNOLLY LLP

725 Twelfth Street, N.W.

Washington, DC 20005

Telephone: (202) 434-5000

Facsimile: (202) 434-5029

E-mail: sraber@wc.com

E-mail: dhorniak@wc.com

E-mail: jperry@wc.com

Attorneys for Defendants Mars, Inc. and Mars
Chocolate North America, LLC

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

LINDA CHESLOW and MIKE XAVIER, on
behalf of themselves and all others similarly

situated,
Plaintiffs,

V.

MARS, INC. and MARS CHOCOLATE
NORTH AMERICA, LLC,

Defendants.

Case No.:

DECLARATION OF JOELLE S.
PERRY IN SUPPORT OF NOTICE
OF REMOVAL

CLASS ACTION

Pursuant to 28 U.S.C. § 1746, 1, Joelle S. Perry, hereby testify and declare as follows:

Ik I am over the age of eighteen and competent to testify to and have personal

knowledge of the matters contained herein.

2. I am an attorney with the law firm Williams & Connolly LLP, which represents

Defendants Mars, Inc. and Mars Chocolate North America, LLC (collectively “Mars”) in this

matter.

3. Public records indicate that on August 26, 2015, Plaintiffs Linda Cheslow and Mike

Xavier filed a Complaint in the Superior Court of California for the County of San Francisco

DECLARATION OF JOELLE S. PERRY IN SUPPORT OF NOTICE OF REMOVAL
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(“Superior Court”), captioned Linda Cheslow and Mike Xavier, on behalf of themselves and all
others similarly situated v. Mars, Inc. and Mars Chocolate North America, LLC, Case No. CGC-15-
547631. Attached as Exhibit A is a true and correct copy of the Complaint.

4. Attached as Exhibit B are true and correct copies of the additional documents filed in
the state action and/or served on Mars: Superior Court Summons, Superior Court Civil Case Cover
Sheet, Superior Court Alternative Dispute Resolution Program Information Package, Superior Court
Form CM-110 (Case Management Statement), Superior Court Expedited Jury Trial Information
Sheet, and Superior Court Notice to Plaintiff.

5. Attached as Exhibit C is a true and correct copy of the proof of service of the
Complaint received by Mars.

6. As reflected in Exhibit C, Mars was served on August 28, 2015. Mars did not
answer the Complaint in Superior Court before filing this Notice of Removal. Mars is not aware of
any further proceedings or filings regarding this action in Superior Court.

7. Notice of this removal will promptly be given both to the adverse parties and to the
Superior Court pursuant to 28 U.S.C. § 1446(d).

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Executed this 28th day of September, 2015, in Washington, D.C.

Jelle D2~

Jgelle S. Perry

2
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Rosemary M. Rivas (SBN 209147)

Alyssa Dang (SBN 292995)
FINKELSTEIN THOMPSON LLP
One California Street, Suite 900 F I
San Francisco, CA 94111 Superior Court of Cafforni
Tel: (415) 398-8700 County of San Franciorna
Fax: (415) 398-8704
Email: rrivas@finkelsteinthompson.com AUG 2 ] 2015
adang@finkelsteinthompson.com CLERK OF THE COou

: RT
Joseph N. Kravec, Jr. (pro hac to be filed) BY. DENNIS TOYAMA
McKean J. Evans (pro hac to be filed) Deputy Cerk
FEINSTEIN DOYLE

PAYNE & KRAVEC, LLC

429 Forbes Avenue

Allegheny Building, Suite 1705

Pittsburgh, PA 15219

Tel.: (412) 281-8400

Fax: (412) 281-1007

Email: jkravec@fdpklaw.com
mevans@fdpklaw.com

Counsel for Plaintiffs and the

Proposed Class
SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN FRANCISCO

LINDA CHESLOW and MIKE casenof GC-15-5476371
XAVIER, on behalf of themselves and
all others similarly situated, CLASS ACTION
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CHOCOLATE NORTH AMERICA,
LLC,
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Upon personal knowledge as to their own acts and status, and based upon their investigation,
their counsel’s investigation, and information and belief as to all other matters, Plaintiffs Mike
Xavier and Linda Cheslow (“Plaintiffs”), on behalf of themselves and all others similarly situated,
allege as follows: |

INTRODUCTION

1. This is a consumer class action seeking declaratory and injunctive relief to restrain
Defendants Mars, Incorporated and Mars Chocolate North America, LLC (collectively “Mars” or
“Defendants”) from continuing to sell in California ice cream products, as identified herein, that
contain artificial flavors, but which omit the “Artificial Flavor Added” statement on the principle
display panel of its labels as required by Food and Drug Administration (“FDA”) regulations. This
identical conduct also violates California’s Sherman Law, which expressly adopts the FDA
regulations. See Cal. Health & Safety Code §§ 109930, 110100 and 110760.

2. Mars labels each Product “Vanilla Flavored Ice Cream,” “Coffee Flavored Ice
Cream” or “Vanilla and Chocolate Flavored Ice Cream.” Under governing FDA regulations detailed
herein, “flavored” ice cream must also affirmatively disclose “Artificial Flavor Added” on the
portion of the label most prominently displayed to consumers (known as the “Principal Display
Panel” or “PDP;” 21 C.F.R. § 101.1). See 97 19-20, infra (citing 21 C.F.R. §§ 135.110(5)(2)(ii)
(requiring “Flavored” disclosure) and 135.110(f)(3)(1) (requiring “Artificial Flavor Added”
disclosure™). Thus, by labeling ice cream products as “Flavored,” Mars admits these products must
also affirmatively disclose “Artificial Flavor Added” on their PDP.

3. Mars violates this requirement by failing to disclose “Artificial Flavor Added” on the
Products’ PDP. Instead, Mars buries its disclosure of artificial ice cream flavors in the Products’
ingredients list on the back of the Products’ packaging. This violates federal and California law and
misleads consumers. Mars’s ice cream products labeled as “Flavored” but omitting the “Artificial

Flavor Added” disclosure on their PDP are referred to herein as the “Products.”!

! As detailed in 9 30 herein, Plaintiffs’ counsel’s pre-suit investigation identified the following
Products currently being offered for sale: M&M’s Ice Cream Cones, M&M’s Ice Cream Cookies
1
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4, The FDA adopted its rule requiring the “Artificial Flavor Added” disclosure after
engaging in fact-finding and concluding the presence of artificial flavors in ice cream is material to
consumers. The FDA’s findings are detailed in this Complaint and, among other things, found that
“[cJonsumers quite generally prefer natural over artificial flavorings and desire to know when
artificial flavorings are present in ice cream” and thus that “[1]abel statements of the use of artificial
flavorings are in the consumer’s interest.” See Exhibit A, Excerpts of 25 Fed.Reg. 7126, p. 2.

5. Because the presence of artificial flavors in ice cream is material to consumers as the
FDA’s fact-finding confirmed, an ice cream manufacturer such as Mars stands to improve its
position in the market, sell more products and increase its revenue and profits by failing to disclose
to consumers that its products contain artificial flavors. This is detrimental to consumers, who, as
the FDA’s fact-finding confirmed, consider the presence of artificial flavors in ice cream a material
part of their purchasing decisions and reasonably rely on the truth and accuracy of products’ PDPs
when making purchasing decisions.

6. Defendants’ conduct alleged herein is false and misleading and violates both
California’s Sherman Food, Drug, and Cosmetic Law (“Sherman Law), Cal. Health & Safety Code
§§ 109930, 110100 and 110760 and other applicable state laws. Defendants’ identical conduct that
violates the Sherman Law and other applicable states laws also violates the Federal Food, Drug and
Cosmetic Act (“FDCA”) 21 U.S.C. §‘§ 343(k), (a)(1) and 331(a), and the FDA’s ice cream flavor
labeling regulation, 21 C.F.R. § 135.110. This identical conduct serves as the sole factual basis of
each state law cause of action brought by this Complaint, and Plaintiffs do not seek to enforce any of
the state law claims raised herein to impose any standard of conduct that exceeds that which would
violate the FDCA and regulations adopted pursuant thereto. Thus, Plaintiffs’ state law claims are
not preempted by the FDCA because Plaintiffs’ claims for state law violations seek to enforce the
same standard of conduct required by federal law and Plaintiffs’ state law claims are based upon

Defendants’ breach of that standard of conduct. For any of Plaintiffs’ state law causes of action, the

and Twix Ice Cream Bars. Plaintiffs reserve the right to amend this Complaint to add additional
Products they identify through further investigation and/or discovery.

2
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allegations supporting those causes of action and any forms of relief sought for those state law
causes of action, Plaintiffs expressly disclaim any attempt to hold Defendants to a higher standard of
conduct than what is required under federal law, and do not seek any form of relief based on conduct
exceeding that which is required under federal law. All state law causes of action asserted in this
Complaint, the allegations supporting those state law causes of action asserted herein and any forms
of relief sought for those state law causes of action asserted herein shall be read consistent with the
limitations set forth in this paragraph.

7. Accordingly, Plaintiffs bring this action on behalf of California consumers to declare
Mars’ products mislabeled and enjoin Mars from continuing to sell Products in California that
violate applicable regulations for ice cream products with artificial flavors, cited herein, and mislead
consumers by omitting the mandated “Artificial Flavor Added” disclosure.

8. Plaintiffs seek only declaratory and injunctive relief and attorneys’ fees, costs and
expenses incurred in obtaining such relief. Plaintiffs do not seek monetary relief such as damages or
restitution on behalf of either themselves or the Class.

PARTIES

9. Plaintiff Linda Cheslow is a natural person and a citizen of the State of California,
residing in Sonoma County. From approximately April 2010 until approximately August 2014, Ms.
Cheslow purchased Mars’ M&M’s Ice Cream Cookies and Twix Ice Cream Bars, alternating
between each product approximately once every other month, from retail stores including Safeway,
Raley’s, Target, near her home in Sonoma County. When purchasing these Products, Ms. Cheslow,
like many consumers, reads the Products’ PDP on the front of the Products’ packaging before
making her purchasing decision, but did not closely examine the other panels of the Products,
including the ingredients list on the rear panel. None of the Products Ms. Cheslow purchased
contained the FDA-mandated language “Artificial Flavor Added” on the PDPs. Nor did the
Products’ PDPs otherwise disclose these Products’ ice cream contained artificial flavors. As a result,
Ms. Cheslow believed she was purchasing ice cream containing no artificial flavors. Had she known
the truth that the Products she purchased contained artificially flavored ice cream, Ms. Cheslow’s

purchasing decision would have been materially altered in at least one of the following ways: she
3
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would not have purchased the Products, would have been willing to pay less for the Products she
purchased, would have purchased similar products containing ice cream without artificial flavors, or
would have purchased a similar product that was less expensive.

10.  Plaintiff Mike Xavier is a natural person and a citizen of the State of California,
residing in San Francisco County. Mr. Xavier purchased Mars’ M&M’s Ice Cream Cones and Twix
Ice Cream Bars from retail stores near his home in San Francisco including Safeway, Lucky’s,
Target, and Walmart. Mr. Xavier alternated his purchases of these Mars’ M&M’s Ice Cream Cones
and Twix Ice Cream Bars, purchasing one of them every four to five weeks in the period beginning
in or about 2013 to the Summer of 2014 period. When purchasing these Products, Mr. Xavier, like
many consumers, reads the Products’ PDP on the front of the Products’ packaging before making his
purchasing decision, but did not closely examine the other panels of the Products, including the
ingredients list on the rear panel. None of the Products Mr. Xavier purchased contained the FDA-
mandated language “Artificial Flavor Added” on the PDPs. Nor did the Products’ PDPs otherwise
disclose these Products’ ice cream contained artificial flavors. As a result, Mr. Xavier believed he
was purchasing ice cream containing no artificial flavors. Had he known the truth that the Products
she purchased contained artificially flavored ice cream, Mr. Xavier’s purchasing decision would
have been materially altered in at least one of the following ways: he would not have purchased the
Products, would have been willing to pay less for the Products he purchased, would have purchased
similar products containing ice cream without artificial flavors, or would have purchased a similar
product that was less expensive.

11.  Defendant Mars Incorporated is a Delaware corporation with its address at 6885 Elm
Street, McLean, Virginia 22101. Mars Incorporated owns the brands used to label, market and sell
the Products including M&M’s, Twix and Dove.

12.  Defendant Mars Chocolate North America, LLC is a Delaware Corporation with its
address at 6885 Elm Street, McLean, Virginia 22101. Mars Chocolate North America, LLC,
operates as a subsidiary of Mars, Incorporated. According to the Products’ labeling, Mars Chocolate
North America, LLC distributes the Products and also maintains a place of business at Hacketstown,

NJ 07840.
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JURISDICTION AND VENUE

13.  This Court has jurisdiction over the parties, and venue is proper in San Francisco
County Superior Court.

14.  This Court has jurisdiction and venue pursuant to California Code of Civil Procedure
§§ 395.5 and 410.10 over the claims raised in this Complaint for the following reasons: (i) Mars
regularly engages in the sale of food including the Products in San Francisco County and throughout
the State of California; (ii) Mars advertises in San Francisco County and throughout the State of
California; (iii) a substantial portion of the underlying transactions and events complained of herein
occurred, and affected persons and entities, in San Francisco County; and (iv) Plaintiffs are citizens
of California, and Plaintiff Xavier resides in and his purchases of the products at issue occurred in
San Francisco County.

THE FDA REQUIRES THAT ICE CREAM LABELS DISCLOSE ARTIFICIAL FLAVORS

15.  The U.S. Congress passed the Food, Drug and Cosmetic Act (“FDCA”). 21 U.S.C.
§§ 301, ef seq. The FDCA provides a food shall be deemed to be “misbranded” “[i]f it bears or
contains any artificial flavoring...unless it bears labeling stating that fact” or “if its labeling is false
or misleading in any particular[.]” 21 U.S.C. §§343(k) and (a)(1). The FDCA and California law
prohibit selling or distributing misbranded food. 21 U.S.C. § 331(a); Cal. Health & Safety Code §
110760.

16. The FDCA empowers the FDA to “promulgate regulations fixing and establishing
for any food...a reasonable definition and standard of identity[.]” 21 U.S.C. §§ 341 and 371. This
statute also provides the FDA “shall, for the purpose of promoting honesty and fair dealing in the
interest of consumers, designate the optional ingredients which shall be named on the label.” Id.
California’s Sherman Law adopts all food labeling regulations the FDA promulgates pursuant to this
authority. Cal. Health & Safety Code §§ 109930 and 110100.

17. Pursuant to its statutory authority, the FDA promulgated regulations governing when

and how labels for ice cream products must disclose artificial flavors. See 21 C.F.R. § 135.110.
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18.  Ice cream containing no artificial flavor must simply be labeled with the words “ice
cream” and the name of its characterizing flavor on its PDP? (e. g., “Vanilla Ice Cream” or
“Chocolate Ice Cream”). 21 C.F.R. §135.110(2)(i). Ice cream containing artificial flavors must bear
specific disclosures depending on the nature and type of the artificial flavors. Id.

19. At issue here is the disclosure required when ice cream contains both a natural,
predominating characterizing flavor and an artificial flavor simulating it. In such case, the ice cream
must disclose the presence of the artificial flavor in two different ways.

20. First, the ice cream must label itself as “flavored” (e.g., “Vanilla Flavored Ice
Cream”) on the PDP. 21 C.F.R § 135.110(f)(2)(ii). Second, the ice cream must affirmatively
disclose the artificial flavor by stating “Artificial Flavor Added” or “Artificial __ Flavor Added”
(e.g., “Artificial Vanilla Flavor Added”) wherever the name of the characterizing flavor appears on
the label so conspicuously as to be easily seen under customary conditions of purchase. Id., §
(H(3)() and (ii). Since the characterizing flavor must appear in the ice cream product’s name on its
PDP, as a practical matter this regulation requires the “Artificial Flavor Added” statement also
appear on the PDP, in addition to appearing anywhere else on the package the characterizing flavor
is identified. Id.

THE FDA, AFTER FACT-FINDING, DETERMINED THE PRESENCE OF ARTIFICIAL
FLAVORS IN ICE CREAM IS MATERIAL TO CONSUMERS

21. Prior to promulgating the regulation presently codified at 21 C.F.R. §135.110, the
FDA conducted extensive research and fact-finding. After due notice, the FDA conducted a series
of public hearings over a ten year period. Based on evidence received at these hearings, the FDA
published proposed conclusions and findings of fact. The FDA considered responses to its
proposals, adopting and rejecting some such responses. Thereafter, the FDA promulgated findings
of fact ““on the basis of reliable, probative and substantial evidence.” See Exhibit A, Excerpts of 25

Fed. Reg. 7126, p. 1.

2 The PDP is “the part of a label that is most likely to be displayed, presented, shown, or examined
under customary conditions of display for retail sale.” 21 C.F.R. § 101.1.

6
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22.  The FDA’s findings of fact determined the presence of artificial flavors in ice cream
is material to consumers. The FDA found

When so used that they do not create a misleading impression as to the presence
of a natural ingredient or the amount of a natural ingredient present, artificial food
flavorings are suitable ingredients of ice cream. Consumers quite generally prefer
natural over artificial flavorings and desire to know when artificial flavorings are
present in ice cream. To the extent that accurate information can be conveyed to
consumers by labeling on ice cream, label statements of the use of artificial
flavorings are in the consumer’s interest. Label statements that comply with the
requirements of the general provisions of the Federal Food, Drug, and Cosmetic
Act are “artificially flavored,” “artificial flavoring added,” “with added artificial
flavoring”

[...]
The purpose sought to be served by prescribing the flavoring ingredients was the
prevention of misleading labeling.

Exhibit A, p. 2, §919-20.

23. Other FDA findings reinforce the materiality of artificial versus natural flavors by
finding “[t]he sole purpose for distinguishing between natural and artificial flavors is for economic
reasons [and] [i]n most instances, natural flavor is more expensive than artificial flavor.” Exhibit B,
Excerpts of 38 Fed. Reg. 33285, p. 2, ] 10.

24.  These regulatory findings of fact demonstrate that the mislabeling of artificial flavors
in ice cream by the absence of a label statement “show[ing] that artificial flavoring is . . . used” (i.e.,
“Artificial Flavor Added”) “immediately and conspicuously” accompanying the name “Vanilla
Flavored Ice Cream” is material to consumers. 21 C.F.R. § 135.110(f)(3)(ii).

MARS’ LABELING OF THE PRODUCTS UNIFORMLY VIOLATES THE FDA’S
REGULATIONS

25. Mars labels each Product “Vanilla Flavored Ice Cream,” “Coffee Flavored Ice
Cream” or “Vanilla and Chocolate Flavored Ice Cream.” Each Product thus makes the first of the
two disclosures the FDA requires when a product contains both a natural, predominating
characterizing ice cream flavor and an artificial ice cream flavor simulating it. See 9 19-20, supra
(citing 21 C.F.R. § 135.110(f)(2)(ii) (requiring “Flavored” disclosure). No circumstance other than
the presence of a natural, predominating characterizing ice cream flavor and an artificial ice cream
flavor simulating it requires Mars to make this “Flavored” disclosure. Thus, by making the

7
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“Flavored” disclosure, Mars admits each Product contains both a natural, predominating
characterizing ice cream flavor and an artificial ice cream flavor simulating it.

26.  Since Mars admits each Product contains both a natural, predominating characterizing
ice cream flavor and an artificial ice cream flavor simulating it, Mars has admitted it is required to
make both the “Flavoring” and the “Artificial Flavor Added” disclosures required under such
circumstances.” Yet, Mars only makes the first of fhe two disclosures. Mars fails to make the
second required disclosure because it fails to affirmatively state “Artificial Flavor Added” on the
Products’ PDPs. See Y 19-20, supra (citing 21 C.F.R. § 135.110(f)(3)(i) (requiring “Artificial
Flavor Added” disclosure™).

27.  Each Product’s labeling misleads consumers and violates FDA regulations, the FDCA
and the Sherman Law uniformly because each Product contains both a natural, predominating
characterizing ice cream flavor and an artificial ice cream flavor simulating it, yet omits the FDA-
mandated “Artificial Flavor Added” disclosure.

28.  In addition to uniformly omitting the required “Artificial Flavor Added” disclosure,
the Products share uniform characteristics and are marketed as a single product line. Each Product is

one of Mars’ chocolate brand products (M&M’s, Snickers, etc.,) in the form of an ice cream bar or

3 Alternatively, even if Mars’ use of the “Flavoring” disclosure were erroneous or otherwise not due
to the presence of a natural, predominating characterizing ice cream flavor and an artificial ice cream
flavor simulating it, Mars would still be required to make the “Artificial Flavor Added” disclosure.
This is because any artificial flavor not simulating the natural flavor separately and independently
triggers the “Artificial Flavor Added” disclosure requirement. 21 C.F.R. § 135.110(H(3)(i)
(requiring “Artificial Flavor Added” disclosure if a food “contains any artificial flavor not
simulating the characterizing flavor”). The ingredients list on the rear panel of each of the Products
identifies “artificial flavor” as an ingredient in the ice cream of the Products. Thus, if Mars contends
the artificial ice cream flavor in the Products does not simulate the characterizing flavor, Mars’
labeling is still unlawful and deceptive as alleged throughout this Complaint. Similarly, if Mars
contends the artificial ice cream flavor in the Products predominates over the natural characterizing
flavor, Mars’s products would be unlawful and deceptive for failing to make the FDA-mandated
artificial flavor disclosure applicable under such circumstances. See 21 C.F.R. § 135.110(H)(2)(iii).
The only circumstance under which Mars’ current labeling would not violate the FDA’s artificial ice
cream flavor disclosure requirements and mislead consumers would be if Mars added no artificial
flavor whatsoever to the Products.

8
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similar hand-held novelty. Mars’ promotional materials expressly group the Products as a single
product line by, for example, offering a coupon applicable to the entire product line.*

29.  Each Product’s ingredients list on the back of the Product’s label confirms the
Products contain artificial ice cream flavors. However, disclosing artificial flavors in the fine print
on the back label does not comply with 21 C.F.R. § 135.110(f)(3)(ii), which requires Mars’ Products
bear the “Artificial Flavor Added” disclosure “immediately and conspicuously preceding] or
follow[ing]” the Product’s name on the PDP. This back-panel disclosure is thus inadequate to
correct the false and misleading omission of the FDA-mandated “Artificial Flavor Added” disclosure
on the Products’ front labeling. This is because reasonable consumers typically do not look past
misleading representations on the front of packaged food to discover the truth in the ingredient list
on the back of the package. Plaintiffs and other consumers reasonably expect the PDP on the front
labels of packaged food to be truthful, accurate and compliant with FDA regulations, and do not
scour the back of the product’s labeling to verify the accuracy of the front labeling.

30.  Mars’ Products currently offered for sale include:

a. Mars’ M&M’s Ice Cream Cones;
b. Mars’ M&M’s Ice Cream Cookies; and
¢. Mars’ Twix Ice Cream Bars.

31.  Exemplars of each Product’s labels are attached hereto as Exhibit C.

32. Mars’ M&M'’s Ice Cream Cookies Product is currently offered for sale in California
labeled “Vanilla Flavored Ice Cream.”

33.  Mars’ M&M’s Ice Cream Cookies Product is currently offered for sale in California
containing artificial flavors in its ice cream.

34,  Mars’ M&M’s Ice Cream Cookies Product is currently offered for sale in California
containing both a natural, predominating characterizing ice cream flavor and an artificial ice cream

flavor simulating it.

4 See, Exhibit D, Mars Product Line Coupons.
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35. Mars’ M&M’s Ice Cream Cookies Product is currently offered for sale in California
bearing labeling that does not disclose “Artificial Flavor Added” immediately and conspicuously
adjacent to the statement “Vanilla Flavored Ice Cream.”

36.  Mars’ Twix Ice Cream Bars Product is currently offered for sale in California labeled
“Vanilla Flavored Ice Cream.”

37.  Mars’ Twix Ice Cream Bars Product is currently offered for sale in California
containing artificial flavors in its ice cream.

38.  Mars’ Twix Ice Cream Bars Product is currently offered for sale in California
containing both a natural, predominating characterizing ice cream flavor and an artificial ice cream
flavor simulating it.

39.  Mars’ Twix Ice Cream Bars Product is currently offered for sale in California bearing
labeling that does not disclose “Artificial Flavor Added” immediately and conspicuously adjacent to
the statement “Vanilla Flavored Ice Cream.”

40.  Mars’ M&M’s Ice Cream Cones Product is currently offered for sale in California
labeled “Vanilla Flavored Ice Cream.”

41.  Mars’ M&M’s Ice Cream Cones Product is currently offered for sale in California
containing artificial flavors in its ice cream.

42. Mars> M&M’s Ice Cream Cones Product is currently offered for sale in California
containing both a natural, predominating characterizing ice cream flavor and an artificial ice cream
flavor simulating it.

43.  Mars’ M&M'’s Ice Cream Cones Product is currently offered for sale in California
bearing labeling that does not disclose “Artificial Flavor Added” immediately and conspicuously
adjacent to the statement “Vanilla Flavored Ice Cream.”

44.  Additionally, at least some of Mars’ Products labels violate 21 C.F.R. § 135.110(f)
for the separate and independent reason they fail to include the name of the product (i.e., “Vanilla
Flavored Ice Cream”) on their PDP at all, instead relegating it to a side panel. Exhibit C, pp. 1-2,
Label for Mars” M&M’s Ice Cream Cones Product.

10
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45.  Mars is or reasonably should be aware that the Products’ labeling is unlawful, false
and misleading as described here. Besides the applicable FDA regulations which it is required to
comply with and thus must be aware of, the International Dairy Foods Association (“IDFA”), an
industry organization representing ice cream manufacturers such as Mars, publishes an Ice Cream
and Frozen Desserts Labeling Manual specifically addressing the FDA regulations Mars violates.
See Exhibit E, Excerpts of Ice Cream and Frozen Desserts Labeling Manual. The IDFA’s manual
provides specific examples of FDA-compliant labeling, including the addition of the FDA-mandated
“Artificial Flavor Added” declaration adjacent to the “Vanilla Flavored Ice Cream” declaration on
the label of ice cream containing both natural vanilla flavor and artificial flavor, with the natural
flavor predomination, as Mars’ Products do. Exhibit E, pp. 4-6 (Category II and Illustration 2).

MARS REFUSED TO CEASE ITS WRONGDOING

46.  On April 29, 2015, Plaintiff Cheslow notified Mars of the allegations in this
Complaint via letter pursuant to the CLRA, Cal. Civ. Code §§ 1750-85. A copy of Plaintiff’s CLRA
letter to Mars is attached hereto as Exhibit F. Mars’ agents signed the U.S. mail return receipt forms
confirming Mars received Plaintiff’s CLRA letter by May 5, 2015. Exhibit F, pp. 37 and 39.

47.  Plaintiff’s CLRA letter put Mars on notice of the allegations of this Complaint and
demanded Mars cease selling in California the Products bearing the unlawful, false and misleading
labels described herein.

48.  Mars never responded to Plaintiff’s CLRA letter.

49.  Although Mars has now had ample notice of Plaintiffs’ allegations that its labeling is
unlawful, false and misleading as described herein and an opportunity to address Plaintiffs’
demands, Mars has failed to do so.

CLASS ACTION ALLEGATIONS

50.  This action asserts claims for declaratory and injunctive relief on behalf of a
California Class pursuant to Cal. Civ. Proc. Code § 382, defined as:

All California consumers.

51. Excluded from the Class are: (i) Mars, Incorporated and Mars Chocolate North

America, LLC, including any entity in which Mars, Incorporated or Mars Chocolate North America,
11
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LLC has a controlling interest, is a parent or subsidiary, or which is controlled by Mars, Incorporated
or Mars Chocolate North America, LLC as well as their officers, directors, affiliates, legal
representatives, heirs, predecessors, successors, and assigns; and (ii) the judges to whom this action
is assigned and any members of their immediate families.

52.  Certification of Plaintiffs’ claims for class-wide treatment is appropriate because
Plaintiffs can prove the elements of their claims on a class-wide basis using the same evidence as
would be used to prove those elements in individual actions alleging the same claims.

A. The Parties are Numerous and Ascertainable

53. There are thousands of members of the Class who are geographically dispersed
throughout California. Therefore, individual joinder of the Class members in order to bring them all
before the Court is impracticable.

B. There is a Well-Defined Community of Interest

54.  In order to determine if there is a well-defined community of interest such that the
question is one of a common or general interest, a court should consider: (1) whether common
questions of law and facts predominate; (2) whether the class representatives’ claims or defenses are
typical of the class; and (3) whether the class representatives can adequately represent the class.

i. Common Questions of Law and Fact Predominate

55. Common questions of law or fact exist as to all members of the Class and
predominate over any questions affecting only individual members of the Class. These common
legal or factual questions include:

a. Whether Mars continues to offer for sale or make available for sale in California

the Products as described herein;

b. Whether Mars’ mislabeling of the Products as described herein is unlawful;
c. Whether Mars’ mislabeling is material to consumers; and
d. Whether Plaintiffs and members of the Class are entitled to declaratory and

injunctive relief.

12
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il Plaintiffs’ Claims Are Typical of the Class
56.  Plaintiffs’ claims are typical of the claims of the Class. Plaintiffs purchased Mars’
Products as described in § 9-10, supra. Plaintiffs are California consumers who continue to be
exposed to Mars’ mislabeling. Therefore, Plaintiffs are no different in any material respect from any
other members of the Class, and the relief sought by Plaintiffs is common to the relief sought by the
Class.
iil. The Class Representatives Can Adequately Represent the Class
57.  Plaintiffs are adequate representatives of the Class because their interests are neither
antagonistic to nor in conflict with the interests of the Class members that they seek to represent, and
they have retained counsel competent and experienced in conducting complex class action litigation.
Plaintiffs and their counsel will adequately protect the interests of the Class.
C. A Class Action Is Superior to All Other Available Methods For The Fair
And Efficient Adjudication of Plaintiffs’ And Class Members’ Claims
58. A class action is superior to other available means for the fair and efficient
adjudication of this dispute. Because this action seeks declaratory and injunctive relief to restrain
Mars from selling or making available for sale the mislabeled Products throughout California, this
action is only appropriate as a class action because it affects all California consumers by the nature
of the relief sought. It would be virtually impossible for Class members individually to obtain this
relief. Even if members of the Class could afford individual actions, a multitude of such individual
actions still would not be preferable to class wide litigation. Individual actions also present the
potential for inconsistent or contradictory judgments, which would be dispositive of at least some of
the issues and hence interests of the other members not party to the individual actions, would
substantially impair or impede their ability to protect their interests, and would establish
incompatible standards of conduct for the party opposing the class.
59. A class action presents far fewer litigation management difficulties and provides the
benefits of single adjudication, economies of scale, and comprehensive supervision by a single court.
The Class may also be certified because Mars acted or refused to act on grounds generally applicable

to the Class, thereby making preliminary and final injunctive relief and corresponding declaratory
13
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relief appropriate. Also in the alternative, the Class may be certified with respect to particular
issues.
FIRST CAUSE OF ACTION
(“Unlawful” Business Practices in Violation of the Unfair Competition Law (“UCL”),
Cal. Bus. & Prof. Code §§ 17200, et seq.)

60.  Plaintiffs hereby incorporate all other paragraphs of this Complaint and restate them
as if fully set forth herein.

61.  The UCL defines unfair business competition to include any “unlawful, unfair or
fraudulent” act or practice, as well as any “unfair, deceptive, untrue or misleading” advertising. Cal.
Bus. Prof. Code § 17200.

62. A business act or practice is “unlawful” if it violates any established state or federal
law.

63.  As described throughout this Complaint, Mars’ Products’ labeling fails to disclose the
presence of artificial ice cream flavors through the FDA-mandated “Artificial Flavor Added”
statement and is false and misleading. Mars’ conduct thus violated and continues to violate the
federal FDCA, 21 U.S.C. §§ 343(k), (a)(1) and 331(a), and the FDA’s ice cream flavor labeling
regulation, 21 C.F.R. § 135.110. This identical conduct also violates California’s Sherman Law,
Cal. Health & Safety Code §§ 109930, 110100 and 110760.

64.  Mars continues to violate the UCL through its ongoing violation of California and
federal law as described herein.

65.  As described herein, Mars obtained money from Plaintiffs through its unlawful acts
and practices because Plaintiffs purchased Mars® Products relying on the accuracy of the Products’
labeling and the accuracy of Mars’ Products’ labeling was a material part of Plaintiffs’ purchasing
decisions. As aresult of Mars’ alleged conduct, Plaintiffs have lost money.

66.  Accordingly, Plaintiffs request the Court declare Mars’ Products’ labeling unlawful
and enjoin Mars from continuing to violate the UCL by selling or offering for sale the mislabeled
Products in California, or causing the mislabeled Products to be sold or offered for sale in California.
Unless Mars is permanently enjoined from continuing to engage in such violations of the UCL,

future consumers of Mars’ Products will be harmed by its acts and practices in the same way as
14
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Plaintiffs. Plaintiffs seek only declaratory and injunctive relief and seek no monetary relief, such as
damages or restitution, either individuélly or on behalf of the Class.
SECOND CAUSE OF ACTION
(“Unfair” Business Practices in Violation of the Unfair Competition Law (“UCL”),
Cal. Bus. & Prof. Code §§ 17200, et seq.)

67.  Plaintiffs hereby incorporate all other paragraphs of this Complaint and restate them
as if fully set forth herein.

68.  The UCL defines unfair business competition to include any “unlawful, unfair or
fraudulent™ act or practice, as well as any “unfair, deceptive, untrue or misleading” advertising. Cal.
Bus. Prof. Code § 17200.

69.  As described throughout this Complaint, Mars’ Products’ labeling fails to disclose the
presence of artificial flavors in the ice cream through the FDA-mandated “Artificial Flavor Added”
statement and is false and misleading. Defendant’s practices constitute unfair business practices in
violation of the UCL because, among other things, they are immoral, unethical, oppressive,
unscrupulous or substantially injurious to consumers, and/or any utility of such practices is
outweighed by the harm caused to consumers. Defendant’s practices violate the legislative policies
of the underlying statutes alleged herein, namely, of protecting consumers and preventing persons
from false and misleading advertising. Defendant’s practices caused substantial injury to Plaintiffs
and Class members, are not outweighed by any benefits, and Plaintiffs and Class members could not
have reasonably avoided their injuries.

70.  Mars continues to violate the UCL through its ongoing unfair acts and practices as
described herein.

71. As described herein, Mars obtained money from Plaintiffs through its unlawful acts
and practices because Plaintiffs purchased Mars’ Products relying on the accuracy of the Products’
labeling and the accuracy of Mars’ Products’ labeling was a material part of Plaintiffs’ purchasing
decisions. As a result of Mars’ alleged conduct, Plaintiffs have lost money.

72.  Accordingly, Plaintiffs request the Court declare Mars’ Products’ labeling unlawful
and enjoin Mars from continuing to violate the UCL by selling or offering for sale the mislabeled

Products in California, or causing the mislabeled Products to be sold or offered for sale in California.
15
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Unless Mars is permanently enjoined from continuing to engage in such violations of the UCL,
future consumers of Mars’ Products will be harmed by its acts and practices in the same way as
Plaintiffs. Plaintiffs seek only declaratory and injunctive relief and seek no monetary relief, such as
damages or restitution, either individually or on behalf of the Class.
THIRD CAUSE OF ACTION
(“Fraudulent” Business Practices in Violation of the Unfair Competition Law (“UCL”),
Cal. Bus. & Prof. Code §§ 17200, ef seq.)

73.  Plaintiffs hereby incorporate all other paragraphs of this Complaint and restate them
as if fully set forth herein.

74.  The UCL defines unfair business competition to include any “unlawful, unfair or
fraudulent” act or practice, as well as any “unfair, deceptive, untrue or misleading” advertising. Cal.
Bus. Prof. Code § 17200.

75. A business act or practice is “fraudulent” under the UCL if it actually deceives or is
likely to deceive members of the consuming public.

76.  As described throughout this Complaint, Mars’ Products’ labeling fails to disclose the
presence of artificial ice cream flavors through the FDA-mandated “Artificial Flavor Added”
statement and is false and misleading. As alleged throughout this Complaint, the FDA determined
the presence of artificial ice cream flavors is material to consumers. Thus, omitting the FDA-
mandated “Artificial Flavor Added” statement from the Products’ PDPs actually deceives and/or is
likely to deceive Class members and the consuming public.

77. Mars continues to violate the UCL through its ongoing fraudulent acts and practices
as described herein.

78.  As described herein, Mars obtained money from Plaintiffs through its unlawful acts
and practices because Plaintiffs purchased Mars’ Products relying on the accuracy of the Products’
labeling and the accuracy of Mars® Products’ labeling was a material part of Plaintiffs’ purchasing
decisions. As a result of Mars’ alleged conduct, Plaintiffs have lost money.

79.  Accordingly, Plaintiffs request the Court declare Mars’ Products’ labeling unlawful
and enjoin Mars from continuing to violate the UCL by selling or offering for sale the mislabeled

Products in California, or causing the mislabeled Products to be sold or offered for sale in California.
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Unless Mars is permanently enjoined from continuing to engage in such violations of the UCL,
future consumers of Mars’ Products will be harmed by its acts and practices in the same way as
Plaintiffs. Plaintiffs seek only declaratory and injunctive relief and seek no monetary relief, such as
damages or restitution, either individually or on behalf of the Class.
FOURTH CAUSE OF ACTION
(False Advertising in Violation of the False Advertising Law (“FAL”)
Cal. Bus. & Prof. Code §§ 17500, ef seq.)

80.  Plaintiffs hereby incorporate all other paragraphs of this Complaint and restate them
as if fully set forth herein.

81.  Mars uses advertising on the Products’ packaging to sell the Products. Mars
disseminates advertising concerning the Products which by its very nature is deceptive, untrue or
misleading within the meaning of the FAL because omitting the FDA-mandated “Artificial Flavor
Added” disclosure is misleading, likely to deceive and continues to deceive Class members and the
general public as described throughout this Complaint.

82.  In making or disseminating the Products’ labeling described herein, Mars knew or
should have known that the Products’ labeling was misleading and acted in violation of the FAL.

83. Mars’ material non-disclosures as described throughout this Complajnt constitute
false and misleading advertising and therefore violate the FAL.

84.  As described herein, Mars obtained money from Plaintiffs through its unlawful acts
and practices because Plaintiffs purchased Mars’ Products relying on the accuracy of the Products’
labeling and the accuracy of Mars® Products’ labeling was a material part of Plaintiffs’ purchasing
decisions. As aresult of Mars’ alleged conduct, Plaintiffs have lost money.

85.  Accordingly, Plaintiffs request the Court declare Mars’ Products’ labeling unlawful
and enjoin Mars from continuing to violate the FAL by selling or offering for sale the mislabeled
Products in California, or causing the mislabeled Products to be sold or offered for sale in California.
Unless Mars is permanently enjoined from continuing to engage in such violations of the FAL,
future consumers of Mars’ Products will be harmed by its acts and practices in the same way as
Plaintiffs. Plaintiffs seek only declaratory and injunctive relief and seek no monetary relief, such as

damages or restitution, either individually or on behalf of the Class.
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FIFTH CAUSE OF ACTION
(Violation of the Consumers Legal Remedies Act (“CLRA”),
California Civil Code §§ 1750, ef seq.)

86.  Plaintiffs hereby incorporate all other paragraphs of this Complaint and restate them
as if fully set forth herein.

87.  Plaintiffs and each Class member are “consumers” within the meaning of Civil Code
§ 1761(d).

88.  Plaintiffs’ purchases of Mars’ Products are “transactions” within the meaning of Civil
Code § 1761(e) and Mars’ Products are “goods” within the meaning of Civil Code § 1761(a).

89.  Mars violated and continues to violate the CLRA in at least the following respects:

a. in violation of Civil Code § 1770(a)(5), Mars represented that the Products had
characteristics or ingredients which they did not have;

b. in violation of Civil Code § 1770(a)(7), Mars represented that the Products were
of a particular standard, quality or grade, which they were not; and

c. in violation of Civil Code § 1770(a)(9), Mars advertised the Products with the
intent not to provide what it advertised.

90.  Mars knew or should have known that its Products’ mislabeling as alleged throughout
this Complaint violated consumer protection laws, and that the Products’ mislabeling were material
to Plaintiffs and the members of the Class.

91.  As described herein, Mars obtained money from Plaintiffs through its unlawful acts
and practices because Plaintiffs purchased Mars’ Products relying on the accuracy of the Products’
labeling and the accuracy of Mars’ Products’ labeling was a material part of Plaintiffs’ purchasing
decisions.

92.  Accordingly, Plaintiffs request the Court declare Mars’ Products’ labeling unlawful
and enjoin Mars from continuing to violate the FAL by selling or offering for sale the mislabeled
Products in California, or causing the mislabeled Products to be sold or offered for sale in California.
Unless Mars is permanently enjoined from continuing to engage in such violations of the CLRA,

future consumers of Mars’ Products will be harmed by its acts and practices in the same way as
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Plaintiffs. Plaintiffs seek only declaratory and injunctive relief and seek no monetary relief, such as
damages or restitution, either individually or on behalf of the Class.

93.  Plaintiffs request this Court award Plaintiffs court costs and attorneys’ fees pursuant
to the CLRA, Cal.Civ.Code § 1780(e).

PRAYER

Plaintiffs, on behalf of themselves and all members of the Class, request that the Court order
the following relief and enter judgment against Mars as follows:

A. An order certifying that this action is properly brought and may be maintained as a
class action, that Plaintiffs be appointed Class Representatives for the Class and that Plaintiffs’
counsel be appointed Class Counsel.

B. An order declaring Mars’ mislabeling of the Products as described herein is unlawful.

C. An order enjoining Mars from selling or offering the mislabeled Products for sale in
California, or causing the mislabeled Products to be sold or offered for sale in California.

D. An order awarding Plaintiffs their costs of suit, including reasonable attorneys’ fees
and expenses under the CLRA, California Code of Civil Procedure Section 1021.5, or as otherwise
provided by law.

E. Such other and further injunctive and/or declaratory relief as may be available as part
of the statutory claims asserted herein, or other injunctive and/or declaratory relief as may be

deemed necessary or appropriate for any of the claims asserted.

DATED: August 26, 2015 FINKELSTEIN THOMPSON LLP

by Y - s

Roéemary M. Riuds

Alyssa Dang

One California Street, Suite 900

San Francisco, California 94111

Tel: 415-398-8700/Fax: 415-398-8704

FEINSTEIN DOYLE PAYNE
& KRAVEC, LLC

iIgset)h N. Kravec, Jr. (pro hac to be filed)

CLASS ACTION COMPLAINT; Case No.:




EE S N\

DO 00 N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case3:15-cv‘54-LB Document1-2 Filed09/28. Page22 of 41

McKean J. Evans (pro hac to be filed)
429 Forbes Avenue

Allegheny Building, Suite 1705
Pittsburgh, PA 15219

Tel.: (412) 281-8400/Fax: (412) 281-1007

Counsel for Plaintiffs and the Proposed Class
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AFFIDAVIT OF ROSEMARY M. RIVAS
I, Rosemary M. Rivas, declare as follows:

1. Iam a partner with the law firm Finkelstein Thompson LLP, one of the law firms
representing Plaintiffs Linda Cheslow and Mike Xavier in this action. [ am admitted to practice law
in California and before this Court, and am a member in good standing of the State Bar of California.
This declaration is made pursuant to Cal. Civ. Code § 1780(d). This affidavit is based on my
research of public records and also upon personal knowledge and, if called upon to do so, could and
would testify competently thereto.

2. Defendants Mars Incoporated and Mars Chocolate North America, LLC conduct
business within this County. Specifically, the products at issue are sold in retail stores within this
County.

I declare under penalty of perjury under the laws of the United States and State of California
this 26th day of August 2015 in San Francisco, California that the foregoing is true and correct.

" Rosemary M. Rivas

1
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ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

State of California )
County of San Francisco )

' j (insert name and title of the officer)

personally appeared @OS’LWM el .
who proved to me on the basis of satisfac':tory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/jhey executed the same in
histher/their authorized capacity(ies), and that by bis/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

: ANITA RIVAS
WITNESS my pangd and official seal. - Commission # 2118930
y Pubiic - California

LW
San Francisco County
Comm. Jul 10, 201

Signature (Seal)




Case3:15-cv-‘54-LB Document1-2 Filed09/28' Page25 of 41

EXHIBIT A
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Commissioner of Food and Drugs.
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U8 For Biate

-

Curne Kpense. ... §2 818 $400 03
' Dm?d':xm... n %........ '3.'140
40 T80 0 §,820

‘Tolal

Excess of tax over book deprecia-
tion

Research and development costy
expenmed on tax return and de-
forred on bDOOKS.. v vencmancane

Tax deductibie inventory reserve
aka!od in foreign tax jurisdic-
on
Warranty cost charged to expense
on books but not deductible
until paid

RULES AND REGULATIONS

ek B

Timing MUfferonoos:
Excess doprecintion. ?' g‘

R & D doducted on tax setym....eeeuecneunae 3,

Wmuty‘::'l sot M“:.‘qmm paid_ oL é’. a%

Toaxnble incoms (excluding capital gain).. 8,050
3

n{n‘::: g:# inromae .48 x 5,080,
Pioa capital gain ¥ A =

.30 x 1,000... 300
Loss Invesimont e‘r‘:ﬂt..‘.-f.’f. (700)
Actual tax pald.....ccciiioeiinieniaannn 2,312
L
Tazxe. per

gpesae Per books:
Tax cxpenso ont erdinary Incoms .48 x 10,800... 8,040
Fis capitas ” 20 B

Lows investmont eredit...oooo.oool20l0I00000E 700)
Tox oxpetwe—Fedemlocn. caccacenconaonancs J!ff;
b P " 188

State and locol Income tax..................

B. Facts alfecting disclosure of net deferred

income taxes.
Estimated in Deferred Income
co Bheets:

Tax Accounts on

94 076 1916

Balance--beginning of . 000 $13,000 $10,500
N tions e o v #10 W00 3o,

:I'leulu;ach '...‘.i;_. 3,000 1,500 500
(0 incoms before tax. The rersons for this  Fning ofcch yew- - -- o @00 50
difference are as follows: Bolauce—end of year. . ....... 11,000 10,500 6,500
lar t IN Ineludes 3 ture In
-Blﬂunt ol"emn:‘n“ onch gu"b’uqmn pu'lgf‘ wﬂ{u'{”}ﬁﬂ: ’J"&‘é&%m
tax delerrals.
C. mn. of disclosurs lmits per
d e A 48.0 o 3-18(0]
m;.": octioos) In ter s T Computed smount, 16,000 X 487,200,
lo.r'!l og - to nt;; ot= se;ompuhd amount, 005X
mmm‘s not ex- +200 '
.":.““ e be tc‘n P.a. 15% of deferred tax. 0.15x 2.728=:409.
BT @m @5 [FRD0CTI-25008 Plied 11-29-78:13:27 pm]
Tox exsrapt mumicipal bond 0 .5
m"'""“"mﬁ,.;.m ' """ e ‘m Title 19—Cuatoms Dutles
and'elﬂ amerlizstion niot Je- ¢ CHAPTER I—UNITED STATES CUSTOMS
duetible for tax - 304 28 SERVICE, DEPARTMENT OF THE
Stale and loea) income ) TREASURY
net of Federal incame
’mz‘;.—-m;-.—n-.a- 208 L4 I'T.D. 73-338}
%a fo)=filol.... (1800 (.2 PART 1—QGENERAL PROVISIONS
ACUAl 18T eXDENIE .o .o ceeeen  $5,820 x.8 Ports of Entry; Greenville, Mississippi

fllustrative note; not to be requived of rege
ﬂmh falings.)

computsations
Book income before tax $16,000
State income tax (400)

Novemser 21, 1978,

On September 7, 1873, notice of a pro-
posal to extend the port imits of Green-
ville, Mississippi, In the New Orleans,
Louisiana, Customs dlstrict (Region V),
was published in the FEpEraL RecIsSTER
(38 PR 24374). No comments were re-
!cie:;ed regarding this proposed exten-

Aémmly.byvmeotmewmonw
vested in the President by section 1 of

the Act of August 1, 1914, 38 Stat. 623,
as amended (19 US.C. 2), and delegated
to the Becretary of the Treasury by Ex-
ecutive Order No. 10289, September 17,
1951 (3 CFR Ch. II), and pursuant to
the avthorization provided by Treasury

Order No. 100, Rev. 9 (38
FR 17817), the port limits of Greenville,
Mississippl, in the New Orleans, Louisl-
fna, Customs district (Region V), are

Washington s 8
‘To refiect the table in sec-
tion 1.3(c) of the Customs mwors
o,
the terri de-

. 1, 87 Stat. 484, 0. 1,
amended; 19 USC. 1,32.)

wi
date provision of 19 U.B.C. 853(d),

Eflective date. This amendment shall
be effective December 3, 1973,

(smAL) Epwarp L. Moacan,
Assistant Secretary
of the Treasury.
[PR Doc.73-20880 Piled 11-30-73:8:45 am|

Title 21—Food and Drugs
CHAPTER |—FOOD AND DRUG ADMINIS-
TRATION OF HEALTH,
EDUCATION,
SUBCHAPTER A—SENERAL
PART 1-—REGULATIONS FOR THE EN-
FORCEMENT OF YTME PEDERAL FOOD,
DR AND COSMETIC ACT AND THE
FAIR G AND LABELING ACT
Food Labeling; Spicss, Flavorings,
Colorings, snd Chemical Preservatives
In the Fapenar ReaisTess of January
18, 1973 (38 FR 2138), the Commissioner
of Food and Drugs published & propossal
to revise the contained in
§ 1.12 (21 CPR 1.12) with respect to the
labeling of flavor when sold in bulk and

- when contained in food. A final order

on this matter was published in the
Prozrar RxoisTer of August 2, 1973 (38
FR 20718).

Regisrer of Octo-
ber 5, 1073 (38 FR 27612), and permit-
ted four weeks for conmient. Comments
were received from s number of organi-
sations, companies, and individuals.

'The Commissionsr has reviewed all of
the comments and submitted
with respect to the Jamuary 19 and Oc¢-
tober B proposals and the August 2 order,

follows:

1. Several comments, conowrring with
the proposal to delete the broad category
of “reaction products” from the deflni-
tion of natural flavor In §1.12(a)(3),
stated that the definition should

FEDERAL REGISTER, VOL. 38, NO. 231-—MONDAY, DECEMBER 3, 1973
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The Commissioner concurs in this
comment and the definition has been so
revised.

3. Beveral comments suggested that
“other reaction products” shouid be re-
tained but modified in a way that would
not permit the broad construction which
Jed the Commissioner to propose iis de-
Jetion in the October 5 notice. One comn-
ment suggested that “cooking” would be
an adequate substitute.

‘The Commissioner concludes that the
addition of “roasting, heating. or enzym-
olysis” is sufficient to cover flavoring con-
stituents long regarded as natural in
origin, and to exclude those. such as
vanillln, which are essentially synthetic
and result from chemical reactions,

3. One comment requested that the
word *fish” be replaced with the broader
term "seafood” in the definition of a
natural flavor.

This wns the intent of the earlier defi-
nition, ard thus the Commissioner con-
curs with this cominent and has changed
the definition accordingly.

4. Comments requested that the term
“protein” be added to the term “hydroly-
sate” in the definition of a nalural flavor
in order to clarify the intent.

‘The Commissioner concurs with this
ao(mmmm and has s0 revised the defini-

§. One comment argued that the defl-
nition of artificial color in § 1.12(a) ()
should not include naturat substances
suzh as beet juice.

The Commissioner points out that,
where beet julce iz used to color food
in which it is not naturally found, it is
being used as an artificial color for those
products. Nothing in §1.12 would pro-
hibit the food mannfacturer in those cir-
cumstances from declaring the presence
of natural beet juice, either on the prin-
cipal display panel or in the statement of
ingredients. Thus, any manufacturer who
wishes to use fully informative labeling
of this type will be permitted to do so,
a;ld no change in the regulation is need-
ed.

8. One comment states that the term
“artificial color” in section 403(k) of the

to coal tar colors. The comment admits
that there is little legislative history on
this point.

Ths Commissioner concludes that col-
oring derived other than from the same
type of food to which the color is being
added is properly characterized as arti-

confusion
statement that the product contains the
specific natural ingredient involved.

7. Numerous comments Indieated
widespread failure to understand the
relatively lmited circumstances under
which §1.12(1) will apply. Several com-
ments reflected the erroneous interpreta-
tion that all food must be so labeled with
respect to its flavor content.

The Commissioner advises that, it a
food makes no direct or indirect repre-
sentations with respect to flavor, the pro-
visions of § 1.12(1) are imtppl!cable. In

RULES AND REGULATIONS

such circumstances, the presence of arti-
ficial or natural flavor, or both, may be
declared slmply in the statement of in-
gredients, as permitted by sections 403
(1) and (k) of the act.

8. One comment requested clarifico~
tion of the circumstances under which a
food name would make representations
with respect to flavor.

The Commissioner concludes that it is
not possible to set out all circumstances
under which a flavor representation is or
is not implied. Any use of a vignette
showing o fruit or vegetable clearly con-
stitutes such a representation. Designa~
tion of a soft drink as a “cola’ beverage
or ginger ale or root beer, or with well-
recognized proprietary brand names, does
not constitute a flavor representation. On
the other hand, use of a specific fruit
flavor in the food name, such as “orange
soda,” does constitute such o represen-
tation and requires compliance with
§ 1.12¢)). The Commissioner will provide
advisory opinions with respect to specific
terminology upon request.

9. One comment suggested thut the
term “characterizing flavor” referred to
intg 1.12(!) should be replaced with the
phrase “primary recognizable flavor.”
This would permit additional use of
minor spices without their being declared
on the principal display panel.

The Commissioner concurs in this
suggestion and the provision has been so
revised. It is not, lntmdod that individual
spices added. for example, to canned

bs required to be separately de-
cland on the principal display panel as
part of the name of the food where they
are not the primary fiavor and are added
for garnishment purposes.

1o Comments were submitied that use

f the term “artificial” misleads the
pubnc into belleving that an artificial
flavor is in some way inferior to a natural
fiavor, Comments polnted out that there
is no available evidence to indicate any
difference in safety or nutritional value

The Commissioner concurs with the
comment that an artificial fiavor is no
less safe, no less nutritious, and not in-
herently less desirmble, than a natural
flavor. The sole purpose for distinguish-
ing between natural and artificial flavors
is for economic reasons. In most in-
stances, nitural flavor is more expensive
than artificlal flavor. Where a label cre-
ates an impression that
is present, the consumer has the right to
rt:gm.m that implication or represen-

11. Tt was suggested that § 1.12(1) (1)
(1) should be deleted, on the ground thet
there is no need to declare the fiavor in
the name if enough characterizing in-
gredient is present and natursel char-
acterizing fiavor is added to enhance or
stabilize the flavor of the food.

The Commissioner agrees with this
comment and this provision has been
deleted. It is unlikely that a food with a
characterizing ingredient would also con-
tain added natural characterizing flavor,
and in those fow instances where this

such however, is
notatanmbﬂo,mduveryzmportanb
to the value of the product and thus to
thelgo A ?’nnuuhed that
comment s the
term “ingredient” should be substituted
for “component” in proposed §1.12(1)
1) d) and b .

The Commissioner concurs with this
comment and final §1.32 Q) Q) @) has
been so revised.

14. Comments pointed out that use of
the non-specific term “flavor added” or
“flavored” in the proposal is lnconslswnt
with the statement made by the Com-
missioner in the preamble to his Au-
gust 2 order that this designation is not
mg;mninmn to consumaens.

this comment. The eoncern expressed In
the preamble to the August 2 order re-
lated to the use of the non-specific term
‘“fiavored” where part of the character-
izing flavor is artificial. The Commis-
sioner has no objection to use of the
term “fisvored” where all the cherac-
terizing fiavor is natural in origin.

Comments

18. Wﬂ that, in
§ 1.12¢{1) (1) and (2), only important
issue iz the nature of the characterizs-
ing flavor.

The Commissioner concurs with this
comment, and has revised these pro-
visions to refer to fiavor which “simu-
lates, resemhles or reinforces the char-
acuﬂzlnz fisvor.,” The addition of nat-
ural artificial non-characterizing
navormaapropeﬂybededmtedintbe

example,

which contatis cocoa and
vanillin, it will be unnecessary to state
on the principal display panel as the
October 5 notics had proposed, that the
product contains srtificisl vanilla flavor.
Under the final regulation, this may be
stated in the statement of ingredients.
‘Thus, the “except™ clause is also deleted
from § 1.12(1) (2),

16. Simflarly, there was comment that,
in proposed § 1.12¢1) (1) (ii1), there 15 no
need to state on the prlnci display
panel the presence of natural fiavor that
is not derived from the product whose
flavor is simulated.

‘The Commissioner does not concur in
this comment. If there is no flavor what~
ever from the product whose flavor is
simulated, the product is properly labeled

FEDERAL REGISTER, VOL. 38, NO. 231~MONDAY, DECEMBER 3, 1973



Case3:15-cv-'54-LB Document1-2 Filed09/28' Page32 of 41
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need make no separate certification.
All such certifications
by the certifying party throughout the
period in which the flavor is supplied and
for a minimum of three years thereafter,
and shall be subject to the following
conditions:

(1) The ocertitying party shall make
such certifications available upon request
at ail reasonable howrs to any duly au-

?

g
8
&
d
8
g
g

defenses er section 303(c)
(2) of the act shall be applicable to the
cortifications provided for in this sec-

(i) Wherever possible, the Food and
Drug Administration shall verify the ac-
curacy of a reasonable number of cer-
tifications made pursuant to this section,

bly
available at the time of inspection, the
certifying party shall arrange to have
such person and the relevant materials

vide, to an :'Pu or repmenta&ve duﬁy
designated Secretary, such quali-
tative statement of the composition of

conducted by the Secretary’s represent-
ative shall be limited to inspection and
review of inventories and ingredient rec-
ords for thaose certifications which are to
be verified.

(v) Review of flavor ingredient yecords
shall be timited to the qualitative formuyla

RULES AND REGULATIONS

shall comply with this regulation.

{Secs. 403, 408, 400, 101(s), 703, 708, 704, 63
Btat. 1046, 1047, 10481040 as amended, 1038,
10588-1087 as amended; 21 U.5.0. 844, 348, 848,
371(n), 372, 373, 34.)

Dated: November 31, 1973.

A. M., SCHMIDT,
Comanissioner of Food and Drugs.

[FR Doc.73-25829 Plled 11-30-78;8:45 am]

Tiie 26—Internal Revenue

CHAPTER I—INTERNAL REVENUE SERV-
ICE, DEPARTMENT OF THE TREASURY
SUBCHAPTER A—INCOME TAX
1TD. T392)

PART 1-—INCOME TAX: TAXABLE YEARS
BEGINNING AFTER DECEMBER 31, 1953

-3 ! Rules for Determining F Tax
pecia ng Foreign

By s notice of proposed rulemaking
appearing in the FeoErar RrciaTer for
March 23, 1971 (38 FR 3423), amend-
ments to the Income Tax Regulations
(26 CFR Part 1) were proposed In order
to conform such regulations
made by section 10 of the Revenue Act
of 1962 (76 Stat. 1002) and section 108
{c) of the Poreign Investors Tax Act
of 1966 (80 Stat. 13%70), relating to the
separate limitation on the forelgn tax
credit in the case of section 504(f) In-
terest income. A public hearing was not
requested, and none was held. After
consideration of all such relevant mat-
ter as was presented by interested per-
sons regarding the rules proposed, cer-
taln changes were made, and the pro-
posed amendments of the regulations,
subject to the changes indicated below,
are adopted by this document.

In the regulations as proposed it was
unclear whether, in determining under
§ 1.804-4() () (1) whether interest in-
come is derivad from a transaction
directly reiated to the active conduct of
A trade or business, a trade or business
conducted by a corporation which is

. afiliated with the taxpayer within the

mesaning of section 1504 should be econ-

’s trade or busi-
ness for purposss of section 904(I).
gmmmnm@mnng&a
proposed regulations relating
Rared ns Beirg dirocty it s oD
[ as e
active conduct of a trade or business in a.
foreigncountrymhnwbeenMImre;
strictive. The introductory language o
§ 1.004-4(b) (2) (1) has been changed to
make clear that the list of transactions
therein is not considered to be all in-

as
ema:l;ab’mwwthstcre&lg
enable
s debtor to the goods
or services by taxpayer

as directly related to the active conduct
of the trade or business. This language
covers the situation, for example, where
& taxpayer extends credit on arm'’s
length terms to meet the general credit
needs of & customer 20 as to encourage
such customer to purchase goods from
the taxpayer. Section 1.604-¢(b)(2) (1)
has also been amended to provide that
interest from the short-term invest-
ment of excess funds is business related
and that interest from sources outside a

foreign country may be related to busi-
ness carried on in that country.

The last sentence of § 1.904-4(h)(2)
(i) hes been revised to be more in con-
formity with §1.804-4(c)(2) i) )
of the Income Tax Regulations and to
make clear that the personnel manag-
ing the investment of the asset are not
required to be in the same forelgn coun-
try in which the asset {5 located.
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Melts In Your Mouth and In Your Hand

That loveable M&M'S® Brand Green Character has really done it this time!
Cool, creamy ice cream topped with lots of M&M’S* MINIS Milk Chocolate
Candies and rich fudge swirled throughout the ice cream. And as

an extra treat - a chocolatey nugget at the bottom of the crisp sugar cone.

Try M&M'S® Brand Ice Cream Cookies, too!

1-800-551-0685.
{ i /) 7
||I RECYCLABLE

2 [ KEEP DEEP FROZEN

2U0D ebns |

Iron *
*Containg fess than 2% of the Daily Vaive of
s nuinents
**Percent Dasty Values are hased on 3 2,000 caione
diet Your dily values may be hagher or lower
depending i your caierie needs.
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|CE CREAM AND FROZEN DESSERTS
LABELING MANUAL

International Dairy Foods Association
Milk Industry Foundation

i National Cheese Institute
International Ice Cream Association

oS

© International Dairy Foods Association

1250 H Street, NW, Suile 900 » Washinglon, DC 20005
(202) 737-4332

www.idfa.org
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ABOUT THE INTERNATIONAL DAIRY
FO0DS ASSOCIATION

The International Dairy Foods Association (IDFA) is the Washington, DC-based organization
that represents the nation’s dairy processors, manufacturers, marketers and distributors. IDFA
was founded in 1990 in recognition of the many common concerns and issues facing the various
segments of the dairy foods industry. IDFA is composed of three constituent organizations:

¢ Milk Industry Foundation (MIF) founded in 1908
o National Cheese Institute (NCI) founded in 1927
e International Ice Cream Association (IICA) founded in 1900

Each of the constituent organizations provides its members with the leadership and expertise
for addressing challenges and issues unique to that particular industry. MIF serves companies
that provide fluid milk and milk products, cultured products, refrigerated dairy desserts, as well
as juices, juice drinks and bottled water. NCI members provide all types of cheese and cheese
products. IICA serves the ice cream and related frozen desserts industry.

Member companies range from large multi-national organizations to single-plant companies in
the United States, Canada and other countries around the world. The IDFA staff is prepared to
provide assistance and guidance to the specific needs of an individual company.

Membership also consists of companies that supply products and services to the dairy processing
industry, including processing equipment and materials; packaging equipment and supplies;
ingredients; quality assurance; R&D; other supplies and services; as well as state and regional
trade associations.

Whether conferring with the White House and Administration officials, advising and testifying
before Congress, advocating industry positions with regulators or developing messaging for media
inquiries, IDFA consistently focuses on the growth and success of the dairy industry.

IDFA’s Mission

As the premier organization for dairy foods processors, manufacturers and marketers, IDFA:

e Offers unparalleled strategic leadership, expertise and advocacy to promote the success of
our members.

e Influences federal, state and international government policies with strong legislative, executive
and regulatory advocacy focused on dairy policy and other key industry issues.

e Serves as a trusted source of relevant and timely information on dairy-related issues for
members and the media, and collaborates with dairy industry partners to protect and enhance
the image of dairy.

e Provides expert training, education programs and materials, and is a forum for dairy industry
stakeholders to meet and exchange views on the key issues facing our industry.

2 ICE CREAM AND FROZEN DESSERTS LABELING MANUAL
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FLAVOR LABELING

CONTAINER SIZE

TYPE SIZE (POINT)

less than 1 pint 6
1 pint to less than 2 gallon 8
Y2 gallon to less than 1 gallon 10
1 gallon or more 12

FLAVOR LABELING EXAMPLES FOR ICE CREAM AND

MELLORINE PRODUCTS

Vanilla Flavors
CATEGORY |

The following flavor labeling requirements apply to all ice cream and mellorine products which

contain natural vanilla flavors. Although all vanilla ice cream and mellorine products would follow

the same flavor labeling requirements, “vanilla ice cream” is used for illustrative purposes.

Characterizing Flavor Declaration: “vanilla”

Subsidiary Flavor Declaration: none

Type of Flavoring Permitted: vanilla beans, vanilla extract and/or vanilla powder. No

artificial flavor.

Amount of Flavor Required: added in an amount sufficient to impart the characterizing flavor,

“vanilla”

Labeling Requirements
Letter Height:

o Characterizing Flavor Declaration: “vanilla” — not less than % the height of the letters used in

the name of the food, “ice cream”
¢ Subsidiary Flavor Declaration: none

Location: Must accompany the name of the food, “ice cream,” on the principal display panel.

Letter Style: Block, italic, script lettering or any other style which is easily seen under customary
conditions of purchase. The name of the food and the flavor declaration may be in different type
style, but must be the same type style within each declaration.

ICE CREAM AND FROZEN DESSERTS LABELING MANUAL
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SLLUSTRATHON §
Cotegory | Yanille Flovors

LATEGORY #

The foliowing flavor and labeling requireroents apply w all ice cream and mellorine products

which contain both natural vazfzz.i a flavor snd artificlal Aavor, with the 3'zzz'=;z;1mi favor

redominating, Although sl vanills favored ice cream and mellorine products would follow the
§ £ i

same flavor labeling requireraents, “vanilla flavored ioe creara” is us&di s iustrative purp

Characterizing Flaver Decluration: “vanilla Javored”

Subsidiary Flavor Declaratism “artificial flavar added? “artificial vanills flavor sdded” or “vanille
and arttficial varilla flaver” {the third declaration i not specified in the regutativns, but it has been

industry o use such a phrase to corvey that both nabara) and artificial Savor were added

7

cé

to fhaver the product).

Type of Flavoring Permitted: varilia beans, vanilla extract snd/er vanills powder and artificial
varilla flavoriog (venillin.

Amouat of Flaver Required: vautils beans, vanills sxiract, : af vanills flavoring, natural

vanili flavoring, or vasills powder used in conbination with vanillin i the amount of vanilin

b

T

does not exeged 1 ounces pey 1 uni of vanills constituend)” as that term is defined in the vaniila

I

standards {21 CFR §169.3 Definitions).

Concentrations reay be used where the relationship between “vanilla constituent” and vanillin

remains 1o L For example, it a gallon of vanilla contains 28.7 cunces of beans, 2 maxiroun of 2

aymces of vanillin may be used,

One unit "vapilla constitoens” means the total extraciable fevor components sonta

cunces of vanilla beane of not maore than 25 percent vwdstire of 2 proportionate]

of vanilta beans if the evxtare exceeds 5 percent (if the beans contained 32,23 pe;-.t'cz;"ﬁt rs:oi&-:‘azre,
15 cunces of vaniils beaos waould be requived).

HE CREAM AND FROZEN DESSERTS LABELING MAMNUAL 4%



Case3:15-cv‘l54-LB Documentl1-3 FiledOQ/Z% Page7 of 50

FLAVOR LABELING

Labeling Requirements
Letter Height:

e Characterizing Flavor Declaration:

» “vanilla” — not less than ¥ the height of the letters in the name of the food, “ice cream.”

» “flavored” — not less than ¥ the height of the letters in the name of the characterizing flavor,

“vanilla”

e Subsidiary Flavor Declaration: “artificial flavor added,” “artificial vanilla flavor added” or
“vanilla and artificial flavor” — the height of the letters is determined by the container size.
Each word in this declaration must be the same height and type style and be not less than

the following:

CONTAINER SIZE

TYPE SIZE (POINT)

less than 1 pint 6

1 pint to less than %2 galton B I
4 gatlon to less than 1 gallon 10

1 gallon or more 12

Location: The word “flavored” must follow the name of the characterizing flavor, “vanilla;”

wherever it appears on the label.

The subsidiary declaration must either precede or follow the name of the characterizing

flavor, “vanilla,” wherever it appears on the label. However, if the flavor name and trademark
or brand, are presented together, other written, printed or graphic matter associated with the
trademark or brand may intervene, as long as the subsidiary declaration clearly relates to the

characterizing flavor.

Letter Style: Block, italic, script lettering or any other style which is easily seen under customary
conditions of purchase. The name of the food and the flavor declaration may be in different type
style, but must be the same type style within each declaration.

150

ICE CREAM AND FROZEN DESSERTS LABELING MANUAL
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HIUSTRATION 2
Categary 8 - Yomile Flovors

CATEGORY

ihe foltowing flavor and labeling requirements apply to 3} ice cream and meliorine products
which contain artificial flaver with or without satural fiavern and & :

; diicial Havn
predominetes. Although all varilha flavored ice creamn and mellorine Gducis woukd follow

ice crennt is used for

the sapwe flavor labeling requirements, “artificially flavored §
Hlustrative purposes.

Characterizing Flaver Declaration: “setificially favored vanille™ or “artificial vanilis”

Subsidiary Flaver Declarstion: none

Type of Flavoring Peemitted: woificial vardlia with or without vanilla beans, vanilla exivact or
vanilia powder.

Ameunt of Flaver Reguired: If the product is favored solely with vaniliin {owthyl} or when

conibine with vardlla, the wroount of vanilin (methyl) used is greater thap ooe cwse per “one

s

unit of vanilly coretituent” it must be labsled in accordance with this category.

The product may absa be flavored exclasively or bropaet with other artificial va
vaniliin, if ethyi x«amii:m 3% w:-mi'

such as ethyl
Ia, i%'- «mmg

:d with vanilla besos, vanills extrace, natural vml.’z

or vanilla puy vac;) the standard does not establi

determination must be ma{iﬁ hy the manufacturer.
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Labeling Requivements

Letier Helght:s

e Characterizing Flavor Declaration

s “vanilia” - not less than Y the helght of the letiers 1n the name of the fond “ice cream.”

Yo

“priffictally flavored” or “axtificial

~~ ot Jeas thar ¥4 the height of the letters in the name of
the charastecimng favor “vanilla”
¢ Subsidiary Flavor Declaration: none

o)

Lovation: The words “artificially flavored” or “a;

"t precede the e of the

x

charscteriving Havon “vanifla whersver it appears on the label,

Letter Styder Block, ualic, soript lettering or any other style which & fzss;'z.iy' seen under custarnary

conditions of purchase. 1 hr navpe of the foad and the favor declaration nay be in different type

styie, but roust be the sane type style within each declaration.

Bot Less Yhwn 12
. s ihe T el
oF geiiia®

g $01 Lows Than 102
o2 ¥ Typm Helun
of “igm Lrenm®

E “fsa'zﬂmmsfzg
| Fraves Dedaration

HLUSTHATION 3
Cotegory - Yanily Fovors

Citrus Flovors
CATEGORY §

Altbough olf citres frait flavored ue crearn and mellorine products would follow the same favor
iabeling requireraents, “orange ice creany” s used for Hustrative PUIPOSEE

Charsscterizing Fhavar Dedlaration: “orange”

Subsidiary Flavor Declaration: none

Type of Plavoring Permitted: natural orange flavnr, nrange oif, whols oranges without seeds,

concentrated nrange fuice or orange juice. No artificial

152 R CREAM AND FROZEN DERSERTS LABELING MANUAL
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Feinstem 429 Forbes Avenue
Allegheny Building, 17th Floor

Pittsburgh, PA 15219

DOYle www.fdpklaw.com
I)ayn'e & T: 412.281.8400
Kravec e F: 412.281.1007

Writer's Extension: 109
Ikravec@fdpkigw.com

April 29, 2015

via Certified Mail/Return Receipt Requested

Tracey Massey Tracey Massey

President President

Mars Chocolate North America, LLC Mars Chocolate North America, LLC

800 High Street c/o CT Corporation System

Hackettstown, NJ 07840 818 West Seventh Street, 2nd Floor
Los Angeles, CA 90017

John Donofrio John Donoftio

Vice President, Secretary, and General Counsel Vice President, Secretary, and

Mars, Incorporated General Counsel

6885 Elm Street Mars, Incorporated

McLean, VA 22101 c/o CT Corporation
818 West Seventh Street, 2nd Floor
Los Angeles, CA 90017

Re: Mars’ Failure to Label Its Vanilla, Chocolate, and Coffee Flavored Ice
Cream Novelties as “Artificial Flavor Added” in Violation of California and
Federal Law

Dear Ms. Massey and Mr. Donofrio:

We represent Linda Cheslow and, potentially, a class of California consumers who
purchased ice cream novelties (“Ice Cream Novelties”)! labeled as “Vanilla Flavored Ice
Cream,” “Vanilla & Chocolate Flavored Ice Cream,” or “Coffee Flavored Ice Cream” without
being statutorily labeled as having “Artificial Flavor Added” in violation of California and
federal law. The material omission of the “Artificial Flavor Added” disclosure conceals from
consumers that the Ice Cream Novelties contain one or more artificial flavors, and simply
labeling the Ice Cream Novelties as “Flavored” is insufficient to put consumers on notice of this

1 At least the following Mars Ice Cream Novelties are labeled as “Vanilla Flavored Ice Cream,”
“Vanilla & Chocolate Flavored Ice Cream,” or “Coffee Flavored Ice Cream” without being
statutorily labeled “Artificial Flavor Added” as described herein: M&M’s Ice Cream Cookies,
Twix Ice Cream Bars, M&M’s Brownie Ice Cream Sandwiches, and Dove Café Collection
Cappuccino and Java Chip Miniatures.
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fact. For this reason, U.S. Food and Drug Administration (“FDA”) regulations require all ice
creams labeled “Flavored” also to be labeled “Artificial Flavor Added.” See 21 C.F.R.
§ 135.110(f)(3)(i). Mars took the first step by labeling its Ice Cream Novelties as “Vanilla
Flavored Ice Cream,” “Vanilla & Chocolate Flavored Ice Cream,” or “Coffee Flavored Ice
Cream” but failed to take the required second step of labeling them “Artificial Flavor Added.”

This letter is to demand that, in California, Mars Chocolate North America, LLC and
Mars, Incorporated (collectively, “Mars™) cease the false advertising described herein, refrain
from using labels that do not comply with California and federal law, and pay damages to
consumers who purchased Ice Cream Novelties labeled as “Vanilla Flavored Ice Cream,”
“Vanilla & Chocolate Flavored Ice Cream,” or “Coffee Flavored Ice Cream” without also being
statutorily labeled as having “Artificial Flavor Added.” If Mars does not do so within thirty (30)
days of receipt of this letter, Ms. Cheslow may bring claims, including under California’s
Consumers Legal Remedies Act (“CLRA”), Cal. Civ. Code §§ 1750-85.

Ms. Cheslow purchased Mars M&M’s Ice Cream Cookies and Twix Ice Cream Bars in
the San Francisco Bay Area on multiple occasions over the past four years, the last of which she
purchased in September 2014. She made her purchases based on Mars’ representations on the
products’ principal display panels that she was purchasing “Vanilla Flavored Ice Cream,” which
indicated to her that she was purchasing vanilla ice cream novelties with no artificial flavoring.
Without the required “Artificial Flavor Added” disclosure on their labels, the “Vanilla Flavored
Ice Cream” statements deceptively and misleadingly indicated to Ms. Cheslow that the M&M’s
Ice Cream Cookies and Twix Ice Cream Bars contained no artificial flavors. Indeed, the
“Vanilla Flavored Ice Cream” statements alone did not put Ms. Cheslow on notice of this fact.
Besides receiving ice cream products with artificial flavors for which she did not bargain, had
she known the truth that they contained one or more artificial flavors, she would not have
purchased the M&M’s Ice Cream Cookies and Twix Ice Cream Bars. Images of the Ice Cream
Novelties’ labels, including the M&M’s Ice Cream Cookies’ and Twix Ice Cream Bars’ labels,
are enclosed.

The FDA has promulgated specific regulations for the labeling of ice cream. See 21
C.F.R. § 135.110. For ice cream containing both a natural characterizing flavor and an artificial
flavor simulating it, and where the natural flavor predominates, the common name of the
characterizing flavor on the principal display panel or panels of the label must be followed by the
word “Flavored,” e.g., “Vanilla Flavored Ice Cream.” Jd. § 135.110(f)(2)(ii). Additionally, for
ice cream labeled “Flavored” pursuant to this regulation, the label must also state “Artificial
Flavor Added” or, e.g., where vanilla is the characterizing flavor, “Artificial Vanilla Flavor
Added.” Id. § 135.110(f)(3)(i). Where the name of the characterizing flavor appears on the label
“so conspicuously as to be easily seen under customary conditions of purchase,” the “Artificial
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Flavor Added” statement must “immediately and conspicuously precede or follow such name.”
Id § 135.110(f)(3)(ii). A copy of the FDA regulations referenced above is enclosed.?

Moreover, in promulgating the ice cream regulations cited above, the FDA in its
investigatory “Findings of Fact” concluded:

Consumers quite generally prefer natural over artificial flavorings and desire to
know when artificial flavorings are present in ice cream. To the extent that
accurate information can be conveyed to consumers by labeling on ice cream,
label statements of the use of artificial flavorings are in the consumer’s interest.
Label statements that comply with the requirements of the general provisions of
the Federal Food, Drug, and Cosmetic Act are “artificially flavored,” “artificial
flavoring added,” “with added artificial flavoring” . . . .

The purpose sought to be served by prescribing the flavoring ingredients was the
prevention of misleading labeling. It is concluded that a preferable way to
achieve this purpose, and one which will promote honesty and fair dealing in the
interest of consumers, is to provide, in designating artificial flavoring for label
declaration, that where the label names the food as “vanilla ice cream” or “vanilla
flavored ice cream” no artificial flavoring is used, and to provide firther that in

any ice cream where both natural and artificial flavors are used. any

representation made on_ the label that the ice cream contains natural flavoring

shall be accompanied immediately and conspicuously by labeling to show that
artificial flavoring is also used.

Ice Cream, Ice Milk, Frozen Custard, Sherbet, Water Ices, and Related Foods; Order
Establishing Standards of Identity, 25 Fed. Reg. 7126, 7128 (July 27, 1960) (to be codified at 21
C.FR. pt. 20) (emphasis added). Although the FDA has since revised 21 C.F.R. § 135.110 to
provide that the label statement “Vanilla Flavored Ice Cream” must be used for ice cream that
contains both a natural, predominating characterizing vanilla flavor, and an artificial flavor
simulating it, these regulatory findings of fact show that consumers expect “Vanilla Flavored Ice
Cream” to contain no artificial flavoring. Furthermore, these regulatory findings of fact
demonstrate that the mislabeling of artificial flavors in ice cream by the absence of a label
statement “show[ing] that artificial flavoring is ... used” (i.e., “Artificial Flavor Added”™)
“immediately and conspicuously” accompanying the name “Vanilla Flavored Ice Cream” is
material to consumers. A copy of the FDA findings of fact referenced above is enclosed.

2 This conduct also violates California’s Sherman Food, Drug, and Cosmetic Law (“Sherman
Law”), which incorporates the very same food labeling regulations of the Federal Food, Drug,
and Cosmetic Act. See Cal. Health & Safety Code § 110100(a).
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Mars is in violation of the FDA’s ice cream regulations because the Ice Cream Novelties
are labeled on their principal display panels as “Vanilla Flavored Ice Cream,” “Vanilla &
Chocolate Flavored Ice Cream,” or “Coffee Flavored Ice Cream” without also being immediately
and conspicuously labeled as having “Artificial Flavor Added.” The absence of the “Artificial
Flavor Added” disclosure is a material omission, which conceals from consumers that the Ice
Cream Novelties contain one or more artificial flavors. In this instance, Mars’ violation is very
clear-cut. By labeling the Ice Cream Novelties as “Vanilla Flavored Ice Cream,” “Vanilla &
Chocolate Flavored Ice Cream,” or “Coffee Flavored Ice Cream,” Mars took the first step and
admitted that the Ice Cream Novelties contain artificial flavors. See 21 C.F.R.
§ 135.110(f)(2)(ii). Having taken this initial step, however, Mars failed to take the required
second step of also labeling the Ice Cream Novelties as “Artificial Flavor Added.” See id,

§ 135.110(H)(3)(ii).

Additionally, the declarations of artificial flavors in the Ice Cream Novelties’ ingredients
lists do not correct the deceptive and misleading “Vanilla Flavored Ice Cream,” “Vanilla &
Chocolate Flavored Ice Cream,” and “Coffee Flavored Ice Cream” statements on their principal
display panels. See Astiana v. Dreyer’s Grand Ice Cream, Inc., 2012 WL 2990766, at *10 (N.D.
Cal. July 20, 2012) (citing Williams v. Gerber Products Co., 552 F.3d 934, 93940 (9th Cir.
2008)) (“We do not think that the FDA requires an ingredient list so that manufacturers can
mislead consumers and then rely on the ingredient list to correct those misinterpretations and
provide a shield for liability for the deception.”). The FDA requires the “Artificial Flavor
Added” statement to accompany the name of the characterizing flavor where it appears on the
label “so conspicuously as to be easily seen under customary conditions of purchase,” 21 C.F.R.
§ 135.110(H)(3)(ii), and the Ice Cream Novelties’ characterizing-flavor names appear
conspicuously on their principal display panels. Accordingly, the “Artificial Flavor Added”
statement must appear there as well. See also id. § 101.1 (“The term principal display panel as it
applies to food in package form . . . means the part of a label that is most likely to be displayed,
presented, shown, or examined under customary conditions of display for retail sale.”).

By the unlawful, misleading, and deceptive labeling described in this letter, Mars is
committing multiple violations of the Federal Food, Drug, and Cosmetic Act (“FDCA”), 21
US.C. §§301-399f. Among other illegal practices, the FDCA prohibits introducing or
delivering for introduction into interstate commerce any misbranded food, misbranding any food
in interstate commerce, receiving any misbranded food in interstate commerce, delivering for
pay or proffering for paid delivery any misbranded food in interstate commerce, and
manufacturing any misbranded food in the United States. /d. § 331(a)~(c) & (g). The FDCA
provides that a food is misbranded if, among other things, its labeling is false or misleading in
any particular, any language or information required to appear on its label is not conspicuously
placed thereon and in such a way as to make it likely to be read and understood by an ordinary
consumer under customary conditions of purchase and use, it purports to be or is represented as a
food for which there is a regulatory definition and standard of identity and its label does not
include the common names of optional ingredients as required by such regulations, or it contains
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any artificial flavoring and its label does not state this fact. Id. § 343(a), (f), (g) & (k). Mars is
in violation of the FDCA, as well as the FDA’s ice cream regulations, because the Ice Cream
Novelties are misbranded within the meaning of 21 U.S.C. § 343, as described above. As a
result of this unlawful, misleading, and deceptive labeling, Mars sold the Ice Cream Novelties to
many thousands of consumers in California and many more throughout the United States,
generating substantial profits for itself in turn.

Mars’ conduct as described herein violates the CLRA in at least three ways. Cal. Civ.
Code § 1770(a)(5) applies to misrepresentations regarding the characteristics of goods sold—
specifying that misleading representations regarding ingredients, such as those described in this
letter, violate the CLRA®; § 1770(a)(7) applies to misrepresentations, such as those described in
this letter, regarding the standard, quality, or grade of goods sold; and § 1770(a)(9) applies to
goods advertised with the intent not to provide what is advertised, which also is described herein.

In accord with Cal. Civ. Code § 1782, Ms. Cheslow now demands that within thirty (30)
days from receipt of this letter, Mars take the following steps to cure the issues complained of
herein:

1. Provide an accounting of its sales and profits (both gross and net profits) for the
ice cream products at issue sold in California within the past four (4) years that
were labeled as “Vanilla Flavored Ice Cream,” “Vanilla & Chocolate Flavored Ice
Cream,” or “Coffee Flavored Ice Cream” (or whose labels included similar
“Flavored Ice Cream” statements) but were not labeled as having “Artificial
Flavor Added”;

2. Refrain from selling in California ice cream products labeled as “Vanilla Flavored
Ice Cream,” “Vanilla & Chocolate Flavored Ice Cream,” or “Coffee Flavored Ice
Cream” (or whose labels include similar “Flavored Ice Cream” statements) but
which do not satisfy the applicable FDA regulations as described herein;

3. Pay damages to Ms. Cheslow and to all other putative class members in
California, including restitutionary disgorgement of profits earned over the past
four (4) years as a result of sales in California, as well as attorneys’ fees and
expenses.

Thank you for your attention to this matter. If we do not receive a response from you
within thirty (30) days of receipt of this letter, we will assume that Mars has no interest in curing
the matters complained of herein, and Ms. Cheslow may file a complaint against Mars seeking
damages for violations of the CLRA.

3 This conduct also violates California’s Sherman Law. See Cal. Health & Safety Code § 110660
(“Any food is misbranded if its labeling is false or misleading in any particular.”),

]
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If you wish to discuss the above, please do not hesitate to contact Joseph N. Kravec, Jr.
Sincerely,
Wifliam TRuuprs q\w\,\ L0,
William T. Payne Joseph N. Kravec, Jr.
Admitted in CA and PA Admitted in PA
INK,JR./mzc
Enclosures

cc: Ms. Linda Cheslow (via Electronic Mail w/o encs.)



\

6 ICE CREAM COOKIES 24.0 FL 024

~~

p—
E

=

off




SUVIN

-

.
El
-
.
-
»
-
-
K
a

eeece’ pueH JInox uy p




Case3:15-cv-(‘4-LB Documentl1-3 Filed09/28/. Page20 of 50

LD

o
(o
—T
[ &
(==
£
—
. — -
oW
o
=X
o0
|
-
—
| .
oD
=
—
“w>

6-57 mL BARS (342 mL)




LLLE0S9-O 3|1
| a Tl
| . , Biveseli| v
0528 X .000') X 0528 £, o

— s

()
Lo
y—
(@)
=
N -
Q
(@)
©
o
@»
(e8]
N
=~
(2]
o
e
Q
L
o
—
+—
c
()
=
=)
(&)
@)
(@]
28]
|__
<t
1
=
Q
Lo
-
(90}
O
(2]
@®
@)










Case3:15-cv-‘54-LB Documentl1-3 Filed09/28/. Page24 of 50

§ 135.110 Ice cream and frozen custard., 21 C.F.R. § 135.110

Code of Federal Regulations

Title 21. Food and Drugs
Chapter I. Food and Drug Administration, Department of Health and Human Services (Refs & Annos)
Subchapter B. Food for Human Consumption
Part 135. Frozen Desserts (Refs & Annos)
Subpart B. Requirements for Specific Standardized Frozen Desserts

21 C.F.R. § 135.110
§ 135.110 Ice cream and frozen custard.

Effective: November 8, 2005
Currentness

(a) Description.

(1) Ice cream is a food produced by freezing, while stirring, a pasteurized mix consisting of one or more of the optional
dairy ingredients specified in paragraph (b) of this section, and may contain one or more of the optional caseinates specified
in paragraph (c) of this section subject to the conditions hereinafter set forth, one or more of the optional hydrolyzed milk
proteins as provided for in paragraph (d) of this section subject to the conditions hereinafter set forth, and other safe and
suitable nonmilk-derived ingredients; and excluding other food fats, except such as are natural components of flavoring
ingredients used or are added in incidental amounts to accomplish specific functions. Ice cream is sweetened with safe and
suitable sweeteners and may be characterized by the addition of flavoring ingredients.

(2) Ice cream contains not less than 1.6 pounds of total solids to the gallon, and weighs not less than 4.5 pounds to the
gallon. Ice cream contains not less than 10 percent milkfat, nor less than 10 percent nonfat milk solids, except that when
it contains milkfat at 1 percent increments above the 10 percent minimum, it may contain the following milkfat-to-nonfat
milk solids levels:

~ Minimum percent

Percent milkfat nonfat milk solids

7

6

“Except that when one or more bulky flavors are used, the weights of milkfat and total milk solids are not iess than 10
percent and 20 percent, respectively, of the remainder obtained by subtracting the weight of the bulky flavors from the
weight of the finished food; but in no case is the weight of milkfat or total milk solids less than 8 percent and 16 percent,
respectively, of the weight of the finished food. Except in the case of frozen custard, ice cream contains less than 1.4
percent egg yolk solids by weight of the food, exclusive of the weight of any bulky flavoring ingredients used. Frozen

WestlawNext' © 2015 Thomson Reuters. No claim to original U.S. Government Works. 1
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custard shall contain 1.4 percent egg yolk solids by weight of the finished food: Provided, however, That when bulky
flavors are added the egg yolk solids content of frozen custard may be reduced in proportion to the amount by weight
of the bulky flavors added, but in no case is the content of egg yolk solids in the finished food less than 1.12 percent. A
product containing egg yolk solids in excess of 1.4 percent, the maximum set forth in this paragraph for ice cream, may
be marketed if labeled as specified by paragraph (e)(1) of this section.

(3) When calculating the minimum amount of milkfat and nonfat milk solids required in the finished food, the solids
of chocolate or cocoa used shall be considered a bulky flavoring ingredient. In order to make allowance for additional
sweetening ingredients needed when certain bulky ingredients are used, the weight of chocolate or cocoa solids used may
be multiplied by 2.5; the weight of fruit or nuts used may be multiplied by 1.4; and the weight of partially or wholly dried
fruits or fruit juices may be multiplied by appropriate factors to obtain the original weights before drying and this weight
may be multiplied by 1.4.

(b) Optional dairy ingredients. The optional dairy ingredients referred to in paragraph (a) of this section are: Cream; dried
cream,; plastic cream (sometimes known as concentrated milkfat); butter; butter oil; milk; concentrated milk; evaporated milk;
sweetened condensed milk; superheated condensed milk; dried milk; skim milk; concentrated skim milk; evaporated skim milk;
condensed skim milk; superheated condensed skim milk; sweetened condensed skim milk; sweetened condensed part-skim
milk; nonfat dry milk; sweet cream buttermilk; condensed sweet cream buttermilk; dried sweet cream buttermilk; skim milk,
that may be concentrated, and from which part or all of the lactose has been removed by a safe and suitable procedure; skim
milk in concentrated or dried form that has been modified by treating the concentrated skim milk with calcium hydroxide and
disodium phosphate; and whey and those modified whey products (e.g., reduced lactose whey, reduced minerals whey, and
whey protein concentrate) that have been determined by FDA to be generally recognized as safe (GRAS) for use in this type
of food. Water may be added, or water may be evaporated from the mix. The sweet cream buttermilk and the concentrated
sweet cream buttermilk or dried sweet cream buttermilk, when adjusted with water to a total solids content of 8.5 percent, has
a titratable acidity of not more than 0.17 percent, calculated as lactic acid. The term “milk” as used in this section means cow's
milk. Any whey and modified whey products used contribute, singly or in combination, not more than 25 percent by weight
of the total nonfat milk solids content of the finished food. The modified skim milk, when adjusted with water to a total solids
content of 9 percent, is substantially free of lactic acid as determined by titration with 0.1 N NaOH, and it has a Ph value in
the range of 8.0 to 8.3.

() Optional caseinates. The optional caseinates referred to in paragraph (a) of this section that may be added to ice cream mix
containing not less than 20 percent total milk solids are: Casein prepared by precipitation with gums, ammonium caseinate,
calcium caseinate, potassium caseinate, and sodium caseinate. Caseinate may be added in liquid or dry form, but must be free
of excess alkali.

(d) Optional hydrolyzed milk proteins. One or more of the optional hydrolyzed milk proteins referred to in paragraph (a) of
this section may be added as stabilizers at a level not to exceed 3 percent by weight of ice cream mix containing not less that
20 percent total milk solids, provided that any whey and modified whey products used contribute, singly or in combination,
not more than 25 percent by weight of the total nonfat milk solids content of the finished food. Further, when hydrolyzed milk
proteins are used in the food, the declaration of these ingredients on the food label shall comply with the requirements of §
102.22 of this chapter.

(e) Methods of analysis. The fat content shall be determined by the method prescribed in “Official Methods of Analysis
of the Association of Official Analytical Chemists,” 13th Ed. (1980), sections 16.287 and 16.059, under “Fat, Roese—
Gottlieb Method--Official Final Action,” which is incorporated by reference. Copies may be obtained from the AOAC
INTERNATIONAL, 481 North Frederick Ave., suite 500, Gaithersburg, MD 20877, or may be examined at the National

WestlawNext" © 2015 Thomson Reuters. No claim to original U.S. Government Works. 2
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Archives and Records Administration (NARA). For information on the availability of this material at NARA, call 202-741-
6030, or go to: http://www .archives.gov/federal_register/code_of federal regulations/ibr_locations.html. ‘

(f) Nomenclature.

(1) The name of the food is “ice cream”; except that when the egg yolk solids content of the food is in excess of that
specified for ice cream by paragraph (a) of this section, the name of the food is “frozen custard” or “french ice cream”
or “french custard ice cream”.

(2)() If the food contains no artificial flavor, the name on the principal display panel or panels of the label shall be
accompanied by the common or usual name of the characterizing flavor, e.g., “vanilla”, in letters not less than one-half
the height of the letters used in the words “ice cream”,

(ii) If the food contains both a natural characterizing flavor and an artificial flavor simulating it, and if the natural flavor
predominates, the name on the principal display panel or panels of the label shall be accompanied by the common name of
the characterizing flavor, in letters not less than one-half the height of the letters used in the words “ice cream”, followed
by the word “flavored”, in letters not less than one-half the height of the letters in the name of the characterizing flavor,
€.g., “Vanilla flavored”, or “Peach flavored”, or “Vanilla flavored and Strawberry flavored”.

(iii) If the food contains both a natural characterizing flavor and an artificial flavor simulating it, and if the artificial flavor
predominates, or if artificial flavor is used alone the name on the principal display panel or panels of the label shall be
accompanied by the common name of the characterizing flavor in letters not less than one-half the height of the letters
used in the words “ice cream”, preceded by “artificial” or “artificially flavored”, in letters not less than one-half the height
of the letters in the name of the characterizing flavor, e.g., “artificial Vanilla”, or “artificially flavored Strawberry” or
“artificially flavored Vanilla and artificially flavored Strawberry”.

(3)(1) If the food is subject to the requirements of paragraph (f)(2)(ii) of this section or if it contains any artificial flavor
not simulating the characterizing flavor, the label shall also bear the words “artificial flavor added” or “artificial

flavor added”, the blank being filled with the common name of the flavor simulated by the artificial flavor in letters of the
same size and prominence as the words that precede and follow it.

(ii) Wherever the name of the characterizing flavor appears on the label so conspicuously as to be easily seen under
customary conditions of purchase, the words prescribed by this paragraph shall immediately and conspicuously precede
or follow such name, in a size reasonably related to the prominence of the name of the characterizing flavor and in any
event the size of the type is not less than 6-point on packages containing less than 1 pint, not less than 8—point on packages
containing at least 1 pint but less than one-half gallon, not less than 10—point on packages containing at least one-half
gallon but less than 1 gallon, and not less than 12—point on packages containing 1 gallon or over: Provided, however, That
where the characterizing flavor and a trademark or brand are presented together, other written, printed, or graphic matter
that is a part of or is associated with the trademark or brand, may intervene if the required words are in such relationship
with the trademark or brand as to be clearly related to the characterizing flavor: And provided further, That if the finished
product contains more than one flavor of ice cream subject to the requirements of this paragraph, the statements required by
this paragraph need appear only once in each statement of characterizing flavors present in such ice cream, e.g., “Vanilla
flavored, Chocolate, and Strawberry flavored, artificial flavors added”.
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(4) If the food contains both a natural characterizing flavor and an artificial flavor simulating the characterizing flavor, any
reference to the natural characterizing flavor shall, except as otherwise authorized by this paragraph, be accompanied by a
reference to the artificial flavor, displayed with substantially equal prominence, e.g., “strawberry and artificial strawberry
flavor”. '

(5) An artificial flavor simulating the characterizing flavor shall be deemed to predominate:

(i) In the case of vanilla beans or vanilla extract used in combination with vanillin if the amount of vanillin used is greater
than 1 ounce per unit of vanilla constituent, as that term is defined in § 169.3(c) of this chapter.

(i1) In the case of fruit or fruit juice used in combination with artificial fruit flavor, if the quantity of the fruit or fruit juice
used is such that, in relation to the weight of the finished ice cream, the weight of the fruit or fruit juice, as the case may be
(including water necessary to reconstitute partially or wholly dried fruits or fruit juices to their original moisture content)
is less than 2 percent in the case of citrus ice cream, 6 percent in the case of berry or cherry ice cream, and 10 percent in
the case of ice cream prepared with other fruits.

(iii) In the case of nut meats used in combination with artificial nut flavor, if the quantity of nut meats used is such that,
in relation to the finished ice cream the weight of the nut meats is less than 2 percent.

(iv) In the case of two or more fruits or fruit juices, or nut meats, or both, used in combination with artificial flavors
simulating the natural flavors and dispersed throughout the food, if the quantity of any fruit or fruit juice or nut meat
is less than one-half the applicable percentage specified in paragraph (e)(5)(ii) or (iii) of this section. For example, if a
combination ice cream contains less than 5 percent of bananas and less than 1 percent of almonds it would be “artificially
flavored banana-almond ice cream”. However, if it contains more than 5 percent of bananas and more than 1 percent of
almonds it would be “banana-almond flavored ice cream”.

(6) If two or more flavors of ice cream are distinctively combined in one package, e.g., “Neapolitan” ice cream, the
applicable provisions of this paragraph shall govern each flavor of ice cream comprising the combination.

(7) Until September 14, 1998, when safe and suitable sweeteners other than nutritive carbohydrate sweeteners are used in
the food, their presence shall be declared by their common or usual name on the principal display panel of the label as part
of the statement of identity in letters that shall be no less than one-half the size of the type used in the term “ice cream”
but in any case no smaller than one-sixteenth of an inch. If the food purports to be or is represented for special dietary use,
it shall bear labeling in accordance with the requirements of part 105 of this chapter.

(g) Label declaration. Each of the ingredients used shall be declared on the label as required by the applicable sections of parts
101 and 130 of this chapter, except that the sources of milkfat or milk solids not fat may be declared in descending order of
predominance either by the use of all the terms “milkfat and nonfat milk” when one or any combination of two or more of the
ingredients listed in § 101.4(b)(3), (b)(4), (b)(8), and (b)(9) of this chapter are used or, alternatively, as permitted in § 101.4
of this chapter. Under section 403(k) of the Federal Food, Drug, and Cosmetic Act, artificial color need not be declared in
ice cream, except as required by § 101.22(c) or (k) of this chapter. Voluntary declaration of all colors used in ice cream and
frozen custard is recommended.
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Credits

[43 FR 4598, Feb. 3, 1978, as amended at 45 FR 63838, Sept. 26, 1980; 46 FR 44433, Sept. 4, 1981; 47 FR 11826, March 19,
1982; 49 FR 10096, March 19, 1984; 54 FR 24894, June 12, 1989; 58 FR 2896, Jan. 6, 1993; 59 FR 47079, Sept. 14, 1994;
59 FR 64572, Dec. 15, 1994; 63 FR 14818, March 27, 1998]

SOURCE: 54 FR 38514, Sept. 19, 1989; 54 FR 39633, Sept. 27, 1989; 59 FR 47079, Sept. 14, 1994; 62 FR 51514, Oct. 1,
1997, unless otherwise noted.

AUTHORITY: 21 U.S.C. 321, 341, 343, 348, 371, 379%.

Current through April 2, 2015; 80 FR 18033
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USPS FOURTH AVE STATION
PITTSBURGH, Pennsylvania
152222006
4166050071-0096
04/29/2015 (800)275-8777 03:35:50 PM

- Sales Receipt
Product Sale Unit Final
Description Qty Price Price

I;ACKEETSTOHN NJ 07840-1552 $2.24
one-
First-Class Mail Large Env
6.50 oz.
Expected Delivery: Sat 05/02/15
Return Rcpt (Green $2.70
Card)
@ Cortified $3.30
USPS Certified Mail #:
70141200000099510739
Customer Postage -$8.24
Subtotal : $0.00
LOS ANGELES CA 90017-3407 $2.24
Zone-8
First-Class Mail Large Env
6.60 oz.
Expected Delivery: Sat 05/02/15
Return Rcpt (Green $2.70
Card)
@ Cortified $3.30
USPS Certified Mail #:
70141200000099510746
Customer Postage -$8.24
Subtotal : $0.00
MC LEAN VA 22101-6031 Zone-3 $2.24
First-Class Mail Large Env
6.50 oz.
Expected Delivery: Fri 05/01/15
Return Rcpt (Green $2.70

Card)

@ Certified $3.30
USPS Certified Mail #:
70141200000099510753

Customer Postage -$8.24
Subtotal : $0.00

LOS ANGELES CA 90017-3407 $2.24

Zone-8

First-Class Mail Large Env

6.50 oz.

Expected Delivery: Sat 05/02/15
Return Rept (Green $2.70
Card)

@ Certified $3.30
USPS Certified Mail #:
70141200000099510760

Customer Postage -$8.24
Subtotal: $0.00

Total: $0.00

Paid by:

8 For tracking or inquiries go to
USPS.com or call 1-800-222-1811.

Order stamps at usps.com/shop or
call 1-800-Stamp24. Go to
usps.com/clicknship to print
shipping labels with postage. For
other information call
1-800-ASK-USPS.

EXXEEEX XA L ALK AL AKX A AR RAKL
KEKXXXAXRK XX LAX KRR XXX XER KRR AR
Get your mail when and where you
want it with a secure Post Office
Box. Sign up for a box online at
usps . com/poboxes .
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Bi11#:1000404146705
Clerk:15

All sales final on stamps and postage
Refunds for guarantesd services only
Thank you for your business

HELP US SERVE YOU BETTER
TELL US ABOUT YOUR RECENT
POSTAL EXPERIENCE

Go to:
https://postal experience.com/Pos

Or scan this code with your mobile
device.

Customer Copy
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so that we can return the card to you,

W Attach this card to the back of the mailpiece,
or on the front if space permits.

1. Article Addressed to:

i “ 7 aefrio

-wsident, Secretary, and General Counsel

Mars, incorporated
6885 E!lm Street
McLean, VA 22101

 Service Type

O Certifiod Mall* [ Priority Mall Express™

[ Registersd O Return Recsipt for Merchandise
[ Insured Mall £ Collect on Delivary

4. Restricted Delivery? (Extra Fee) O Yes

2. Article Numl 7014 1200 000D 9951 0753

{Transfer froi__

PS Form 3811, July 2013 Domestic Retum Recelpt
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" or on the front if space permits.

1. Article Addressed to:

|  f YES, enter delivery address below: I No

Tracey Massey

President

Mars Chocolate North America, LLC
800 High Street
Hackettstown, NJ 07840

2. Article Number

‘I.u.vhm.

Certfied Mai® ] Priority Mail Express™

O Retum Recsipt for Merchand
[ insured Mail [ Coliect on Delivery

4. Restricted Delivery? (Extra Fee)

7014 1200 0000 9951 0739

PS Form 3811, July 2013



Case3:15-cv-04454-LB Documentl-4 Filed09/28/15 Pagel of 16

EXHIBIT B



Case3:15-cv-04454-LB  Documentl-4 df9/28/15 Page2 of 16 SUM-100
B SUMMONS

Eil
/ FOR COURT USE ONLY
(SOLO PARA USO DE LA CORTE)
» (CITACION JUDICIAL) 3se
NOTICE TO DEFENDANT: 2/"’
(AVISO AL DEMANDADO):
MARS, INCORPORATED and MARS CHOCOLATE NORTH
AMERICA, LLC,

YOU ARE BEING SUED BY PLAINTIFF:
(LO ESTA DEMANDANDO EL DEMANDANTE):

LINDA CHESLOW and MIKE XAVIER, on behalf of themselves and
all others similarly situated,

NOTICE! You have been sued. The court may decide against you without your being heard unless you respond within 30 days. Read the information
below.

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a copy
served on the plaintiff. A letter or phone call will not protect you. Your written response must be in proper legal form if you want the court to hear your
case. There may be a court form that you can use for your response. You can find these court forms and more information at the California Courts
Online Self-Help Center (www.courtinfo.ca.gov/selfhelp), your county law library, or the courthouse nearest you. if you cannot pay the filing fee, ask
the court clerk for a fee waiver form. If you do not file your response on time, you may lose the case by default, and your wages, money, and property
may be taken without further waming from the court.

There are other legal requirements. You may want to call an attorney right away. If you do not know an attorney, you may want to call an attorney
referral service. If you cannot afford an attomey, you may be eligible for free legal services from a nonprofit legal services program. You can locate
these nonprofit groups at the California Legal Services Web site (www.lawhelpcalifornia.org), the California Courts Online Seif-Help Center
(www.courtinfo.ca.gov/selfhelp), or by contacting your local court or county bar association. NOTE: The court has a statutory lien for waived fees and
costs on any settlement or arbitration award of $10,000 or more in a civil case. The court's lien must be paid before the court will dismiss the case.
JAVISO! Lo han demandado. Sino responde dentro de 30 dlas, la corte puede decidir en su contra sin escuchar su versién. Lea la informacién a
continuacion.

Tiene 30 DIAS DE CALENDARIO después de que le entraguen esta citacién y papeles legales para presentar una respuesta por escrito en esta
corte y hacer que se entregue una copia al demandante. Una carta o una llamada telefénica no lo protegen. Su respuesta por escrifo tiene que estar
en formato legal correcto si desea que procesen su caso en la corte. Es posible que haya un formulario que usted pueda usar para su respuesta.
Puede encontrar estos formularios de la corte y més informacién en el Centro de Ayuda de las Cortes de California (www.sucorte.ca.gov), en la
biblioteca de leyes de su condado o en la corte que le quede més cerca. Si no puede pagar la cuota de presentacion, pida al secretario de la corte
que le dé un formulario de exencién de pago de cuolas. Sino presenta su respuesta a liempo, puede perder el caso por incumplimiento y la corte le
podré quitar su sueldo, dinero y bienes sin més advertencia. :

Hay otros requisitos legales. Es recomendable que llame a un abogado inmediatamente. Si no conoce a un abogado, puede llamar a un servicio de
remisién a abogados. Si no puede pagar a un abogado, es posible que cumpla con los requisitos para obtener servicios legales gratuitos ds un
programa de servicios legales sin fines de lucro. Puede encontrar estos grupos sin finas de lucro en el sitio web de California Legal Services,
fwww.lawhelpcalifornia.org), en el Centro de Ayuda de las Cortes de California, (www.sucorte.ca.gov) o poniéndose en contacto con la corte o el
colegio de abogados locales. AVISO: Por ley, la corte tiene derscho a reclamar las cuotas y los costos exentos por imponer un gravamen sobre
cualquier recuperacién de $10,000 6 mas de valor recibida mediante un acuerdo o una concesién de arbitraje en un caso de derecho civil. Tiene que

pagar el gravamen de la corte antes de que la corte pueda desechar el caso.

The name and address of the court is: . . CASE NUMBER: .
(El nombre y direccién de la corte es): Superior Court of California; (e':‘”""é" declcw".] 5 _ 5 4 7 6 3 1
County of San Francisco; 400 McAllister Street; .

San Francisco, CA 94102

The name, address, and telephone number of plaintiffs attorney, or plaintiff without an attorney, is:
(E! nombre, la direccién y el nimero de teléfono del abogado del demandante, o del demandante que no tiene abogado, es):

Rosemary M. Rivas; One California Street, Suite 900, San Francisco, CA 94111; (415) 398-8700

: THE COLRT, - bens
%Zgé) AUG 2 6201 CLERK OF TH (ésr’e :é?gﬁo) DENNIS TOYAMA (23/;:1 nt{o)

(For proof of service of this summons, use Proof of Service of Summons (form POS-010).)

(Para prueba de entrega de esta citation use el formulario Proof of Service of Summons, (POS-010)).
NOTICE TO THE PERSON SERVED: You are served

(SEAL) 1. [ as an individual defendant.

2. [7] as the person sued under the fictitious name of (specify):

3. Y] on behalf of (specify): MARS , INCOR 1~ 27AT7ED

under: [K] CCP 416.10 (corporation) [] CCP416.60 {minor)
[[] ccCP 416.20 (defunct corporation) [] CCP 416.70 (conservatee)
[] CCP 416.40 (association or partnership) [__] CCP 416.90 (authorized person)

(1 other (specify): %’ @;,\ / £

Zﬁ\by personal delivery on (date):
Page 1of1
Form Adopted for Mandatory Use SUMMONS Code of Civil Procedure §§ 412.20, 455
www.oourtinfo.ca.gov

Judicial Council of Califomia
SUM-100 (Rav. July 1, 2009}



PP CM-010

s : L

oo DAL A DOAAC A LD o ) [l PR FaYaWlaYa WL N D n
bfﬂ’?&‘ld ,,5,-5" A 'a_F u";,r-lr'_g:n) aoé'l :U'IIICIILJ."-I- rcuUvIrcorpy  rmayc
R Reerany WL RovaslSiate B Ny 308147 o Tk isE oy
Firkelstein Thomspon LLP ENDORSED
One Calfironia Street, Suite 900 F | L
San Francisco, CA 94111 San Frang: ED
TeepHone No: (415) 398-8700 raxno: (415) 398-8704 cisco County Superior Court
arTorneY For wame): Plaintiffs LINDA CHESLAW and MIKE XAVIER
SUPERIOR COURT OF CALIFORNIA, COUNTY OF San Francisco AUG 2 6 2015
streeTApoRess: 400 McAllister Street
mawing aooress: 400 McAllister Street CLERK OF THE COURT
cy ano zip cooe: San Francisco, CA 94102 BY: DENNIS TOYAMA
sranchname: Clivic Center . Deputy Clerk
CASE NAME:
LINDA CHESLAW, et al. v. MARS, INCORPORATED, et al. ]
CIVIL CASE COVER SHEET Complex Case Designation STV C}
Unlimited [ Limited _ C 6T ET 5-547631
(Amount (Amount D Counter D Joinder
demanded demanded is Filed with first appearance by defendant JUDGE:
exceeds $25,000) $25,000 or less) (Cal. Rules of Court, rule 3.402) DEPT:

Items 1-6 below must be completed (see instructions on page 2).
1. Check one box below for the case type that best describes this case:

Auto Tort Contract Provisionally Complex Civil Litigation
T Auto 22) [T Breach of contractwarranty (06) ~ (Cal. Rules of Court, rules 3.400-3.403)
Uninsured motorist (46) :] Rule 3.740 collections (09) D Antitrust/Trade regulation (03)
Other PI/PD/WD (Personal Injury/Property L_1 other collections (09) [_] construction defect (10)
Damage/Wrongful Death) Tort [:I Insurance coverage (18) [:] Mass tort (40)
Asbestos (04) 1 other contract (37) [ securities litigation (28)
Product liability (24) Real Property [ 1 EenvironmentatToxic tort (30)
Medical malpractice (45) (1 Eminent domain/inverse [ Insurance coverage claims arising from the
[:] Other PI/PDWD (23) condemnation (14) above listed provisionally complex case
Non-PUPDMWD (Other) Tort [ wrongfut eviction (33) types (41)
Business tort/unfair business practice (07) Other real property (26) Enforcement of Judgment
D Civil rights (08) Unlawful Detainer D Enforcement of judgment (20)
[ 1 Defamation (13) Commercial (31) Miscellaneous Civil Complaint
[_] Fraud (16) [] Residential (32) ] rico 27)
[ Inteltectual property (19) L1 orugs (38) {1 other compiaint (not specified above) (42)
[ professional negligence (25) Judicial Review Miscellaneous Civil Petition
[ other non-PIPDMWD tort (35) [ Assetforfeiture (05) ] Partnership and corporate governance (21)
Fﬁ'wmem [ Petition re: arbitration award (11) [ ] other petition (not specified above) (43)
Wrongful termination (36) [ writ of mandate (02)
[:] Other employment (15) D Other judicial review (39)

2. Thiscase L__|is [Z] isnot  complex under rule 3.400 of the California Rules of Court. If the case is complex, mark the
factors requiring exceptional judicial management:

a. [:| L.arge number of separately represented parties d. [:l Large number of witnesses

b. [:l Extensive motion practice raising difficult or novel e. E] Coordination with related actions pending in one or more courts
issues that will be time-consuming to resolve in other counties, states, or countries, or in a federal court

c. (] Substantial amount of documentary evidence f. [_] substantial postjudgment judicial supervision

Remedies sought (check all that apply): a.[ /] monetary b. nonmonetary; declaratory or injunctive relief  c. [:]punnive

3.
4. Number of causes of action (specify):
5. This case is [:] isnot aclass action suit.
6. [f there are any known related cases, file and serve a notice of related case. (You may use form CM-015.)
Date: 08/26/2015 .
Rosemary M. Rivas ) m
(TYPE OR PRINT NAME) {SIGNATURE(OF JARTY OR ATTORNEY FOR PARTY)
NOTICE

o Plaintiff must file this cover sheet with the first paper filed in the action or proceeding (except small claims cases or cases filed
under the Probate Code, Family Code, or Welfare and Institutions Code). (Cal. Rules of Court, rule 3.220.) Failure to file may resuit
in sanctions.

* File this cover sheet in addition to any cover sheet required by local court rule.

* If this case is complex under rule 3.400 et seq. of the California Rules of Court, you must serve a copy of this cover sheet on all

other parties to the action or proceeding.
« Unless this is a collections case under rule 3.740 or a complex case, this cover sheet will be used for statistical purposes onl.y. . WJ
age
Form Adopted for Mandatory Use CIVIL CASE COVER SHEET Cal Rul(e:sa Ic.,fs((::rl:ga' 'r;;e:f ﬁﬂaﬁﬁm :?nmzogt :;41%

Judicial Council of Califomia
CM-010 [Rev. July 1, 2007} i www.courtinfo.ca.gov
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Superior Court of California, County of San Francisco :: ':

Alternative Dispute Resolution
Program Information Package

The plaintiff must serve a copy of the ADR information package
on each defendant along with the complaint. (CRC 3.221(c))

WHAT IS ADR? 4
Alternative Dispute Resolution (ADR) is the term used to describe the various options available
for settling a dispute without a trial. There are many different ADR processes, the most common
forms of which are mediation, arbitration and settiement conferences. In ADR, trained, impartial
people decide disputes or help parties decide disputes themselves. They can help parties
resolve disputes without having to go to court.

WHY CHOOSE ADR?

"It is the policy of the Superior Court that every noncriminal, nonjuvenile case participate either
in an early settlement conference, mediation, arbitration, early neutral evaluation or some other
alternative dispute resolution process prior to trial." (Local Rule 4)

ADR can have a number of advantages over traditional litigation:’

* ADR can save time. A dispute often can be resoived in a matter of months, even
weeks, through ADR, while a lawsuit can take years.

e ADR can save money, including court costs, attorney fees, and expert fees.

e ADR encourages participation. The parties may have more opportunities to tell their
story than in court and may have more control over the outcome of the case.

* ADR is more satisfying. For all the above reasons, many people participating in
ADR have reported a high degree of satisfaction.

HOW DO | PARTICIPATE IN ADR?
Litigants may elect to participate in ADR at any point in a case. General civil cases may
voluntarily enter into the court's ADR programs by any of the following means:
» Filing a Stipulation to ADR: Complete and file the Stipulation form (attached to this
packet)
* Indicating your ADR preference on the Case Management Statement (also attached to
this packet); or :
» Contacting the court's ADR office (see below) or the Bar Association of San
Francisco's ADR Services at 415-782-8905 or www.sfbar.org/adr for more information.

For more information about ADR programs or dispute resolution aiternatives, contact:
Superior Court Alternative Dispute Resolution
400 McAllister Street, Room 103, San Francisco, CA 94102
415-551-3869

Or, visit the court ADR website at www.sfsuperiorcourt.orq

ADR-1 03/15 (Ga) Page 1
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The San Francisco Superior Court offers different types of ADR processes for general civil
matters; each ADR program is described in the subsections below:

" 1) SETTLEMENT CONFERENCES

The goal of settlement conferences is to provide participants an opportunity to reach a mutually
acceptable settlement that resolves all or part of a dispute early in the litigation process.

(A) THE BAR ASSOCIATION OF SAN FRANCISCO (BASF) EARLY SETTLEMENT
PROGRAM (ESP): ESP remains as one of the Court's ADR programs (see Local Rule 4.3) but
parties must seléct the program —the Caiirt no.loriger will order. partiés into ESP.

. Operation: Panels of pre-screened attorneys (one plaintiff, one defense counsel) each
with at least 10 years' trial experience provide a minimum of two hours of settlement conference
time, including evaluation of strengths and weakness of a case and potential case value. On
occasion, a panelist with extensive experience in both plaintiff and defense roles serves as a
sole panelist. BASF handles notification to all parties, conflict checks with the panelists, and full
case management. The success rate for the pragram is 78% and the satisfaction rate is 97%.
Full procedures are at: www.sfbar.org/esp.

Cost: BASF charges an administrative fee of $295 per party with a cap of $590 for
parties represented by the same counsel. Waivers are available to those who qualify. For more
information, call Marilyn King at 415-782-8905, email adr@sfbar.org or see enclosed brochure.

: (B) MANDATORY SETTLEMENT CONFERENCES: Parties may elect to apply to the
Presiding Judge's department for a specially-set mandatory settlement conference. See Local
Rule 5.0 for further instructions. Upon approval of the Presiding Judge, the court will schedule
the conference and assign the case for a settlement conference.

2) MEDIATION

Mediation is a voluntary, flexible, and confidential process in which a neutral third party facilitates
negotiations. The goal of mediation is to reach a mutually satisfactory agreement that resolves
. all or part of a dispute after exploring the interests, needs, and priorities of the parties in light of
relevant evidence and the law.

(A) MEDIATION SERVICES OF THE BAR ASSOCIATION OF SAN FRANCISCO, in
- cooperation with the Superior Court, is designed to help civil litigants resolve disputes before
they incur substantial costs in litigation. While it is best to utilize the program at the outset of
litigation, parties may use the program at any time while a case is pending.

Operation: Experienced professional mediators, screened and approved, provide one
hour of preparation time and the first two hours of mediation time. Mediation time beyond that is
charged at the mediator's hourly rate. BASF pre-screens all mediators based upon strict
educational and experience requirements. Parties can select their mediator from the panels at
www.sfbar.org/mediation or BASF can assist with mediator selection. The BASF website
contains photographs, biographies, and videos of the mediators as well as testimonials to assist
with the selection process. BASF staff handles conflict checks and full case management.
Mediators work with parties to arrive at a mutually agreeable solution. The success rate for the
program is 64% and the satisfaction rate is 99%.

ADR-1 03/15 Ga)

Page 2°
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Cost: BASF charges an administrative fee of $295 per party. The hourly mediator fee
beyond the first three hours will vary depending on the mediator selected. Waivers of the
administrative fee are available to those who qualify. For more information, call Marilyn King at

415-782-8905, email adr@sfbar.org or see the enclosed brochure.

(B) JUDICIAL MEDIATION provides mediation with a San Francisco Superior Court
judge for civil cases, which include but are not limited to, personal injury, construction defect,
employment, professional malpractice, insurance coverage, toxic torts and industrial accidents.
Parties may utilize this program at anytime throughout the litigation process.

Operation: Parties interested in judicial mediation should file a Stipulation to Judicial
Mediation indicating a joint request for inclusion in the program. A preference for a specific
judge may be indicated. The court will coordinate assignment of cases for the program. There
is no charge for the Judicial Mediation program.

(C) PRIVATE MEDIATION: Aithough not currently a part of the court's ADR program,
parties may elect any private mediator of their choice; the selection and coordination of private
mediation is the responsibility of the parties. Parties may find mediators and organizations on
the Internet. The cost of private mediation will vary depending on the mediator selected.

3) ARBITRATION

An arbitrator is neutral attorney who presides at a hearing where the parties present evidence
- through exhibits and testimony. The arbitrator applies the law to the facts of the case and
makes an award based upon the merits of the case.

(A) JUDICIAL ARBITRATION: When the court orders a case to arbitration it is called
“judicial arbitration”. The goal of arbitration is to provide parties with an adjudication that is
earlier, faster, less formal, and usually less expensive than a trial.

Operation: Pursuant to CCP 1141.11, all civil actions in which the amount in controversy
is $50,000 or less, and no party seeks equitable relief, shall be ordered to arbitration. (Upon
stipulation of all parties, other civil matters may be submitted to judicial arbitration.) An arbitrator
is chosen from the court’s arbitration panel. Arbitrations are generally held between 7 and 9
months after a complaint has been filed. Judicial arbitration is not binding unless all parties
agree to be bound by the arbitrator's decision. Any party may request a trial within 60 days after
the arbitrator's award has been filed. Local Rule 4.2 allows for mediation in lieu of judicial
arbitration, so long as the parties file a stipulation to mediate after the filing of a complaint.
There is no cost to the parties for judicial arbitration.

(B) PRIVATE ARBITRATION: Although not currently a part of the court's ADR program,
civil disputes may also be resolved through private arbitration. Here, the parties voluntarily
consent to arbitration. If all parties agree, private arbitration may be binding and the parties give
up the right to judicial review of the arbitrator's decision. In private arbitration, the parties select
a private arbitrator and are responsible for paying the arbitrator’s fees.

TO PARTICIPATE IN ANY OF THE COURT'S ADR PROGRAMS, PLEASE COMPLETE THE ATTACHED
STIPULATION TO ADR AND SUBMIT IT TO THE COURT. YOU MUST ALSO CONTACT BASF TO ENROLL IN
THE LISTED BASF PROGRAMS. THE COURT DOES NOT FORWARD COPIES OF STIPULATIONS TO BASF.

Page 3

ADR-1 03/15 Ga)
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Superior Court of California A

County of San Francisco \H/ s

JENIFFER B. ALCANTARA

HON. JOHN K. STEWA TP < e
o DING subee Judicial Mediation Program ADR ADMNISTRATOR

The Judicial Mediation program offers mediation in civil litigation with a San
Francisco Superior Court judge familiar with the area of the law that is the subject of the-
controversy. Cases that will be considered for participation in the program include, but are
not limited to personal injury, professional malpractice, construction, employment, insurance
coverage disputes, mass torts and complex commercial litigation. Judicial Mediation offers
civil litigants the opportunity to engage in early mediation of a case shortly after filing the
complaint in an effort to resolve the matter before substantial funds are expended. This
program may also be utilized at anytime throughout the litigation process. The panel of
judges currently participating in the program includes:

The Honorable Michael 1. Begert The Honorable Harold E. Kahn

The Honorable Suzanne R. Bolanos The Honorable Curtis E.A. Karnow
The Honorable Angela Bradstreet The Honorable Charlene P. Kiesselbach
The Honorable Andrew Y.S. Cheng The Honorable James Robertson, I
The Honorable Samuel K. Feng The Honorable Richard B. Ulmer, Jr.
The Honorable Charles F. Haines The Honorable Mary E. Wiss .

Parties interested in Judicial Mediation should file a Stipulation to Judicial Mediation
indicating a joint request for inclusion in the program and deliver a courtesy copy to
Department 610. A preference for a specific judge may be indicated on the request, and
although not guaranteed, every effort will be made to fulfill the parties’ choice. Please allow
at least 30 days from-the filing of the form to receive the notice of assignment. The court’s
Alternative Dispute Resolution Administrator will facilitate assignment of cases that qualify
for the program.

Note: Space and availability is limited. Submission of a stipulation to Judicial Mediation
does not guarantee inclusion in the program. You will receive written notification from the
court as to the outcome of your application. :

Alternative Dispute Resolution
400 McAllister Street, Room 103, San Francisco, CA 94102
(415)551-3869

03/2015 (ja)
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TELEPHONE NO.:
ATTORNEY FOR (Name):

&)
| ATTOF{NEY OR PARTY WITHOUT ATTORNEY (Name and address) l R COURT USE ONLY

SUPERIOR COURT OF CALIFORNIA COUNTY OF SAN FRANCISCO
400 McAllister Street
San Francisco, CA 94102-4514

PLAINTIFF/PETITIONER:

DEFENDANT/RESPONDENT:

- ) T CASE NUMBER:
STIPULATION TO ALTERNATIVE DISPUTE RESOLUTION (ADR)

DEPARTMENT 610

1)  The parties hereby stipulate that this action shall be submitted to the following ADR process:

a

O

2) The parties agree that the ADR Process shall be completed by (date)

Early Settlement Program of the Bar Association of San Francisco (BASF) - Pre-screened experienced attorneys provide
a minimum of 2 hours of settlement conference time for a BASF administrative fee of $295 per party. Waivers are available to
those who qualify. BASF handles notification to all parties, conflict checks with the panelists, and full case
management. www.sfbar.org/esp ,

Mediation Services of BASF - Experienced professional mediators, screened and approved, provide one hour of preparation
and the first two hours of mediation time for a BASF administrative fee of $295 per party. Mediation time beyond that is charged
at the mediator's hourly rate. Waivers of the administrative fee are available to those who qualify. BASF assists parties with
mediator selection, conflicts checks and full case management. www.sfbar.org/mediation

Private Mediation - Mediators and ADR provider organizations charge by the hour or by the day, current market rates. ADR
organizations may also charge an administrative fee. Parties may find experienced mediators and organizations on the Internet.

Judicial Arbitration - Non-binding arbitration is available to cases in which the amount in controversy is $50,000 or less and no
equitable relief is sought. The court appoints a pre-screened arbitrator who will issue an award. There is. no fee for this
program. www.sfsuperiorcourt.org

Judicial Mediation - The Judicial Mediation program offers mediation in civil fitigation with a San Francisco Superior Court
judge familiar with the area of the law that is the subject of the controversy. There is no fee for this program.
www.sfsuperiorcourt.org

Judge Requested (see list of Judges currently participating in the program):
Date range requested for Judicial Mediation (from the filing of stipulation to Judicial Mediation):

] 30-90days []90-120days  [[] Other (please specify)

Other ADR process (describe)

3) Plaintiff(s) and Defendant(s) further agree as follows:

Name of Party Stipulating =~ Name of Party Stipulating

Name of Party or Attorney Executing Stipulation Name of Party or Attorney Executing Stipulation
Signature of Party or Attorney ’ ‘Signature of Party or Attorney ~

[ Plaintiff [] Defendant [J Cross-defendant - O Plaintiff (] Defendant {7 Cross-defendant
Dated: Dated:;

(0 Additional signature(s) attached

ADR-2 03/15 STIPULATION TO ALTERNATIVE DISPUTE RESOLUTION
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. L CM-110
ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, State 8ar number, and address). FOR COURT USE ONLY
TELEPHONE NO,: FAX NO, (Optional):
E-MAIL ADDRESS (Optional):
. ATTORNEY FOR (Name); - . )
SUPERIOR COURT OF CALIFORNIA, COUNTY OF

STREET ADDRESS:
; MAILING ADDRESS:
i CITY AND ZIP CODE:

BRANCH NAME:
PLAINTIFF/PETITIONER:
DEFENDANT/RESPONDENT:
 CASE MANAGEMENT STATEMENT | casenumsem:
(Check one): [ __] UNLIMITED CASE ] LiMITED CASE
(Amount demanded (Amount demanded is $25,000
exceeds $25,000) or less)
A CASE MANAGEMENT CONFERENCE is scheduled as follows:
Date: Time: Dept::- Div.:, Room:
Address of court (if different from the address above):
[] Notice of Intent to Appear by Telephone, by (name):"

A INéTRUCTIONS: All applicéble bdxes must be checked,‘and the specified information must be pi‘ovided.

1. Party or parties (answer one):
a. [, This statement is submitted by party (name):
b. [__] This statement is submitted jointly by parties (names):

2. Complaint and cross-complaint (fo be answered by plaintiffs and cross-complainants only)
a. The complaint was filed on (date):
b. [__] The cross-complaint, if any, was filed on (date):

3. Service (to be answered by plaintiffs and cross-complainants only)
a. [ An parties named in the complaint-and cross-complaint have been served, have appeared, or have been dismissed..

b. [__] The following parties named in the complaint or cross-complaint
(1) 3 nhave not been served (specify names and explain why not):

(2) [E_1 have been served but have not appeared and have not been dismissed (specify names):
(3 [—] have had a defauit entered against them (specify names):
c. L] The following additional parties may be added (specify names, nature of involvement in case, and date by which

they may be served):

4. Description of case
a. Typeofcasein [__] complaint [____l; cross-complaint (Describe, including causes of action):

Page 1 of 8

Form Adopled for Mandalory Use Cal. Rules of Court,
Judicis! Coundil of Celifornia CASE MANAGEMENT STATEMENT rulos 3,720-3.730
WINY.COUNS,Ca.goV

CM-110 [Rev. July 1, 2011)
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.CM-110.

DEFENDANT/RESPONDENT:

PLAINTIFF/PETITIONER: ' CASE NUMBER:

4.

b. Provide a brief statement of the case, including any damages. (If personal injury darﬁages are sought, specify the injury and
damages claimed, including medical expenses to date [indicate source and amount], estimated future medical expenses, lost
earnings to date, and estimaled future lost earnings. If equitable relief is sought, describe the nature of the relief.)

[:] "(If more space is needed, check.this box and attach a page designaled as Attachment 4b.)

Jury or nonjury trial

" The party or parties request [Ja jury trial [Ja nonjury trial. (If more than one_party, provide the name of each party

10.

requesting a jury trial):

Trial date

a. [__] The trial has been set for (date):

b. (] No trial date has been set. This case will be ready for trial within 12 months of the date of the filing of the complaint (if
not, explain):

c. Dates on which parties or attorneys will not be available for trial (specify dates and explain reasons for unavailabi/ity):

Estimated length of trial

The party or parties estimate that the trial will take (check one):
a [] days (specify number):

b. [_] hours (short causes) (specify):

Trial representation (to be answered for each party)

The party or parties will be represented at trial [__] by the attorney or party listed in the caption (] by the following?
a. Attorney:

Firm:

Address:

Telephone number: f. Fax number:

. E-mail address: g. Party represented;

[_] Additional representation is described in Attachment 8.

® o000

Preference
[] This case is entitled to preference (specify code section):

Alternative dispute resolution (ADR)

a. ADR information package. Please note that different ADR processes are available in different courts and communities; read
the ADR information package provided by the court under rule 3.221 for information about the processes available through the -
court and community programs in this case.

(1) For parties represented by counsel: Counsel I has ] has not provided the ADR information package identified
in rule 3.221 to the client and reviewed ADR options with the client.

(2) For self-represented parties: Party I has [ has not reviewed the ADR information package identified in rule 3.221.

b. Referral to judicial arbitration or clvil action mediation (if available).

(1) ] This matter is sutéect to mandatory judicial arbitration under Code of Civil Procedure section 1141.11 or to civil action
mediation under Code of Civil Procedure section 1775.3 because the amount in controversy does not exceed the

statutory limit.

(2) [_] Plaintiff elects to refer this case to judicial arbitration and agrees to limit recovery to the amount specified in Code of
Civil Procedure section 1141.11.

(3) | This case is exempt from judicial arbitration under rule 3.811 of the California Rules of Courtor from civil action
mediation under Code of Civil Procedure section 1775 et seq. (specify exemplion):

SO e Ty L0 CASE MANAGEMENT STATEMENT

Page 20f 5
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Chi-110

[ PLANTIFF/PETITIONER:
DEFENDANT/RESPONDENT:

CASE NUMBER:

10. c. Indicate the ADR process or processes that the party or parties are willing to participate in, have agreed to participate in, or
have already participated in (check all that apply and provide the specified information):

The party or parties completing
this form are willing to
participate in the following ADR
processes (check all that apply):

If the party or parties completing this form in the case have agreed to
participate in or have already completed an ADR process or processes,
indicate the status of the processes (attach a copy of the parties' ADR
stipulation): .

Mediation session not yet scheduled

Mediation session scheduled for (date):

Agreed to compiete ADR seésion by (date):

-
; : 1
(1) Mediation ]
[ Agreed to complete mediation by (date):
"[] Mediation completed on (date):
1 Settlgment conference not yet scheduled
(2) Settlement 3 [ settiement conference scheduled for (date):
conference [T 1 Agreed to complete settiement conference by (date):
] Settlement conference completed on (date):
[ Neutral evaluation not yet scheduled
- ] Neutral evaluation scheduled for (date):
(3) Neutral evaluation
[] Agreed to complete neutral evaluation by (date):
[ Neutral evaluation completed on (date):
[ Judicial arbitration not yet scheduled
(4) Nonbinding judicial ] 1 =3 Judicial arbitration scheduled for (date):
arbitration ' ] Agreed to complete judicial arbitration by (date). .
[ Judicial arbitration completed on (date):
[C] Private arbitration not yet scheduled
(5) Binding private 3 [C1 Pprivate arbitration scheduled for (date):
arbitration — Agreed to complete private arbitration by (date):
] Private arbitration completed on (date):
] ADR session not yet scheduled
- - ] ADR session scheduled for (date):
(6) Other (specify):
: -
]

ADR completed on (date):

CM-110 [Rev, July 1, 2011)

Pagedof b

CASE MANAGEMENT STATEMENT
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PLAINTIFF/PETITIONER: CASE NUMBER:

DEFENDANT/RESPONDENT:

.11. Insurance
a. [__] Insurance carrier, if any, for party filing this statement (name):
b. Reservation ofrights: [__] Yes [ No
c. [_] Coverage issues will significantly affect resolution of this case (explain):

12. Jurisdiction

Indicate any matters that may affect the court's jurisdiction or processing of this case and describe the status.

(1 Bankruptey [ Other (specify):
Status:

13. Related cases, consolidation, and coordination
a. [[] There are companion, underlying, or related cases.
(1) Name of case:
(2) Name of court:
"(3) Case number:
(4) Status:

[:] Additional cases are described in Attachment 13a.
b. ] Amotionto [_] consolidate ] coordinate will be filed by (name party):

14, Bifurcation

[ The party or parties intend to file a motion for an order bifurcating, severing, or coordinating the following issues or causes of
action (specify moving party, type of motion, and reasons):

15. Other motions

CJ The party or parties expect to file-the following motions before trial (specify moving party, lype of motion, and issues):

16. Discovery
a. [__] The party or parties have completed all discovery.
b. ] The following discovery will be completed by the date specified (describe all anticipated discovery):
Party Description . Date

¢. [_] The following discovery issues, including issues regarding the discovery of electronically stored information, are
anticipated (specify):

CM-110 [Rev, July 1, 2011] . . CASE MANAGEMENT STATEMENT ) Pagedof §
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* [} v
= Ch-140.
PLAINTIFF/PETITIONER: CASE NUMBER:
DEFENDANT/RESPONDENT: B

17. Economic litigation .
a. [__] This is a limited civil case (i.e., the amount demanded is $25,000 or less) and the economic litigation procedures in Code
~of Civil Procedure sections 80-98 will apply to this case.

b. [__] This is a limited civil case and a motion to withdraw the case from the economic litigation procedures or for additional
’ discovery will be filed (if checked, explain specifically why economic litigation procedures relating to discovery or trial
should not apply to this case): .

18. Otherissues

[:l The party or parties request that the following additional matters be considered or determined at the case management
conference (specify):

19. Meet and confer
a. [ The party or parties have met and conferred with all parties on all subjects required by rule 3.724 of the California Rules
of Court (if not, explain):

b. After meeting and conferring as required by rule 3.724 of the California Rules of Court, the parties agree on the following
(specify):

20. Total number of pages attached (if any)..

! am completely familiar with this case and will be fully prepared to discuss the status of discovery and alternative dispute resolution,
as well as other issues raised by this statement, and will possess the authority to enter into stipulations on these issues at the time of
the case management conference, including the written authority of the party where required.

Date:

4

(TYPE OR PRINT NAME) ' (SIGNATURE OF PARTY OR ATTORNEY)

. (TYPE OR PRINT NAME) (SIGNATURE OF PARTY OR ATTORNEY)
[] Additional signatures are attached.

CM-110 [Rev. July 1, 2011) CASE MANAGEMENT STATEMENT . PageSol§
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Superior Court of California
County of San Francisco

Expedited Jury Trial Information Sheet

What is an expedited jury trial?

"An’ expedited jury trial is a trial that is much
faster and has a smaller jury than a traditional
jury trial. An expedited jury trial differs from a
regular jury trial in several ways:

« The trial will be shorter. Each side has 3
hours to make opening statements,
present witnesses and evidence, and
make closing statements.

* The jury will be smaller. There will be 8
jurors instead of 12,

+ Choosing the jury will be faster. The
parties will exercise fewer preemptory
challenges.

» Parties will waive some post trial motions
" and rights to appeal. Appeals are
allowed only if there is: (1) -Misconduct of
the judicial officer that materially affected
substantial rights of a party; (2) Jury
misconduct; or (3) Corruption or fraud or
some other bad act that prevented a fair
trial.

In addition, parties may not ask the judge
to set the jury verdict aside, except on
those same grounds.

Does the jury have to reach a unanimous
decision? .

No. Just as in a traditional civil jury trial, only
three-quarters of the jury must agree in order
to reach a decision in an expedited jury trial.
With 8 people on the jury, that means that at
least 6 of the jurors must agree on the verdict
in an expedited jury trial.

Is the decision of the jury binding on the
parties?

Generally, yes. A verdict from a jury in an
expedited jury trial is like a verdict in a
traditional jury trial. However, parties who take
part in expedited jury trials are allowed to
make an agreement before the trial that
guarantees that the defendant will pay a
certain amount to the plaintiff even if the jury
decides on a lower payment or no payment.
That agreement may also impose a cap, or
maximum, on the highest amount that a
defendant has to pay, even if the jury decides
on a higher amount. These agreements are
commonly known as “high/low agreements.”

o
How do | qualify for an expedited jury trial?

The process can be used in any civil case.' To
have an expedited jury trial, both sides must
want one. Each side must agree that it will use
only three hours to put on its case and agree
to the other rules described above. This
agreement must be put in writing in a
Stipulation and submitted along with a
Proposed Consent Order Granting an
Expedited Jury Trial, which.is given to the
court for approval. The court will usually agree
to the Consent Order.

How do | request an expedited jury trial?

To have an expedited jury trial, both sides
must submit a Stipulation and Proposed
Consent Order for Expedited Jury Trial to the
court for approval. This may happen at three
stages of litigation:

1) At Filing and Prior to Setting of a Trial
Date: Parties may submit a Stipulation to
Expedited Jury Trial to Dept. 610 using the
attached short form (see below). Parties must

*Information adapted from Judicial Council’s Expedited Jury Trial Information Sheet E/T-010-INFO, New January 1, 2011

Page 1 of 2
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also submit a Proposed Consent Order for
Expedited Jury Trial to Dept. 610.

2) After a Trial Date has been Set: Parties
submit a Stipulation and Proposed Consent
Order for Expedited Jury Trial directly to Dept.
206 at least 30 days prior to the assigned trial
date.

3) After Trial Assignment: A Proposed
Consent Order for Expedited Jury Trial may
be submitted immediately to the assigned trial
department not less than 30 days prior to the
assigned trial date.

Also, after a case is assigned to a particular
judge for trial, the parties may ask the trial
judge to have an Expedited Jury Triai, and the
judge may permit the parties to then sign the
appropriate Stipulation and Proposed Consent
Order for Expedited Jury Trial.

Can | change my mind after agreeing to an
expedited jury trial?

No, unless the other side or the court agrees.
Once you and the other side have agreed to
take part in an expedited jury trial the
agreement is binding on both s:des

e R i R e T N T Uy ey Uy COU U P

Expedited Jury Trial Request
Please submit a copy of this request to Dept. 610.

Case No. .

Case Name:

The parties would like this action to be submitted to an Expedited Jury Trial.

The parties shall submit a consent order to the Court on or by:

-Name of Party

.Name of Party/Attomey

Signature of Party

Dated:

Name of Party

Name of Party/Attomey

Signalure of Party

Dated:

Name of 'Pany

‘Name of Parly/Attorney

"Signalure of Parly

Dated:

Please note: a [Proposed] Consent Order for Expedited Jury Trial is still requiredin addition to

this stipulation form.

You can find the law and rulcs governing expedited jury trials in Code of Civil Procedure sections 630.01—
630.12 and in rules 3.1545-3.1552 of the California Rules of Court. You can find these at any county law library
or online. The statutcs are online at www.leginfo.ca.gov/calaw.html. The rules are at www.courts.ca.gov/irules.

“Information adapted from Judicial Council’s Expedited Jury Trial Information Sheet £/T-010~INFO, New January 1, 2011

Page 2 of 2



- CASE NUMBER L6C1 554763 15 LINRAfMESE OW &ibdybd/Ss M%%MQQBPORATED ET/
NOTICE TO PLAINTIFF

A Case Management Conference is set for:

DATE:  JAN-27-2016
TIME:  10:30AM

PLACE: Department610
400 McAllister Street )
San Francisco, CA '94102-3680

All'parties must appear and comply with Local Rule 3.

CRC 3.725 reqUires the filing.and service of a case managefnent statement form CM-110
'no later than 15 days before the case management conference. However, it would facilitate
the issuance of a case management order without an appearance at the case
management conference if the case management statement-is filed, served and lodged in
Department 610 twenty-five (25) days before the case management conference.

Plaintiff must serve a copy of this notice upon each party to this action with the-summons and

complaint. Proof of service subsequently filed with this court shall so state. This case is
eligible for electronic filing and service per Local Rule 2.10. For more information,
please visit the Court's website at www.sfsuperiorcourt.org under Online Services.

ALTERNATIVE DISPUTE RESOLUTION POLICY REQUIREMENTS

IT IS THE POLICY OF THE SUPERIOR COURT THAT EVERY CIVIL
CASE PARTICIPATE IN EITHER MEDIATION, JUDICIAL OR NON-
JUDICIAL ARBITRATION, THE EARLY SETTLEMENT PROGRAM OR
SOME SUITABLE FORM OF ALTERNATIVE DISPUTE RESOLUTION
PRIOR TO A TRIAL.

(SEE LOCAL RULE 4) .

Plaintiff must serve a copy of the Alternative Dispute Resolution Information Package on each
defendant along with the complaint. All counsel must discuss ADR with clients and 6pposing
counsel and provide clients with.a copy of the Alternative Dispute Resolution Information
Package prior to filing the Case Management Statement.

[DEFENDANTS: Attending the Case Managément Conference does not take the

place of filing a written respdnse to the complaint: You must file.a written
response with the court within the time limit required by law. See Summons.] .

Superior Court Alternative Dispute Resolution Coordinator
400 McAllister Street, Room 103

San Francisco, CA 94102

(415) 551-3869

See LocalRules 3.3, 6.0 Cand10Bre éti_pulation to judge pro tem.
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For Court Use Only

Attorney or Party without Attorney,
ROSEMARY M RIVAS ESQ., Bar #209147

FINKELSTEIN THOMPSON LLP
ONE CALIFORNIA STREET

SUITE 900

SAN FRANCISCO, CA 94111
Telephone No: 415-398-8700 FAX No: 415-398-8704 ELECTRONICALLY

Ref. No. or File No.:
Attorney for: Plaintiffs FILED
Superior Court of Calffornia,

Insert name of Court, and Judiclal District and Branch Court: County of San Francisco

SAN FRANCISCQO County SUPERIOR Coutt 09/ 10/ 2015
Plaimtiffs: LINDA CHESLOW, et al. Clerk of the Court
Defendant: MARS, INCORPORATED, et al. BYANESSA Ny

PROOYF OF SERVICE Hearing Date: Time: Dept/Div: Case Number:
SUMMONS Wed, Jan, 27, 2016 10:30AM | 610 CGC-15-547631

{. At the time of service I was at least 18 years of age and not a party to this action.

2. lserved copies of the CIVIL SUMMONS; CLASS ACTION COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF;
DEMAND FOR JURY TRIAL; CIVIL CASE COVER SHEET; COUNTY OF SAN FRANCISCO ALTERNATIVE DISPUTE
RESOLUTION PROGRAM INFORMATION PACKAGE; JUDICIAL MEDIATION PROGRAM; [BLANK] STIPULATION TO

ALTERNATIVE DISPUTE RESOLUTION (ADR); [BLANK] CASE MANAGEMENT STATEMENT; EXPEDITED JURY TRIAL

INFORMATION SHEET; NOTICE TO PLAINTIFF

3. a Party served. MARS, INCORPORATED
b. Person served: AMANDA GARCIA, PROCESS SPECIALIST, AUTHORIZED TQO ACCEPT
FOR REGISTERED AGENT CT CORPORATION SYSTEM
4. Address where the pariy was served: AGENT FOR SERVICE; CT CORPORATION SYSTEM
818 WEST SEVENTH STREET
SUITE 930

LOS ANGELES, CA 90017
5. @served the party:
a. by personal service. I persenally delivered the documents listed in item 2 to the party or person authorized to receive
process for the party (1) on: Fri., Aug. 28, 2015 (2) at: 2:35PM

6. The "Notice to the Person Served" (on the Summons) was completed as follows.

on behalf of: MARS, INCORPORATED

Under CCP 416.10 (corporation)
7. Person Who Served Papers: Recoverable Cost Per CCP 1033.5(2)(4)(B)

a. BRUCE ANDERSON d. The Fee for Service was:  $105.00

1280 BOULEVARD WAY #205 e. lam; (3) registered California process server

WALNUT CREEK, CA 94595 (i) Independent Coniractor
{925) 947-3470 o . .
FAX (925) 947-3480 (i} Registration No.. 6416

WWW.ONEHOUR.NET (iii) County: LOS ANGELES

8. Ideclare under penalty of perjury under the laws of the State of California that the foregoing is true and correct,

Date: Wed, Sep. 02, 2015 @

RS L S Ry Lo 1 007 PROQE Mo 1CE / (BRUCE ANDERSOB) 71 pnketrr. 45793
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Attorney or Party withou! Atforney: For Court Use Only
ROSEMARY M RIVAS ESQ,, Bar #209147
FINKELSTEIN THOMPSON LLP
ONE CALIFORNIA STREET

SUITE 900

SAN FRANCISCQO, CA 94111
Telephone No: 415-398-8700 FAX No: 415-398-8704 ELECTRONICALLY

Ref. No. or File No.: F I LE D
Attorney for: Plaintiffs ’
Superior Court of Calffornia,

fnsert name of Court, and Judicial District and Branch Court: County of San Francisco

SAN FRANCISCO County SUPERIOR Court 09/ 10/ 2015
Plaintiffs: LINDA CHESLOW, et al, Clerk of the Court
Defendani: MARS, INCORPORATED, et al. A v Closk..

PROOF OF SERVICE Hearing Date: Time: Dept/Div: Case Number:
SUMMONS Wed, Jan. 27, 2016 10:30AM | 610 CGC-15-547631

1. At the time of service I was at least 18 years of age and not a party fo this action.

2. Tserved copies of the CIVIL SUMMONS CLASS ACTION COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF;
DEMAND FOR JURY TRIAL; CIVIL CASE COVER SHEET; COUNTY OF SAN FRANCISCO ALTERNATIVE DISPUTE
RESOLUTION PROGRAM INFORMATION PACKAGE; JUDICIAL MEDIATION PROGRAM; [BLANK] STIPULATION TO
ALTERNATIVE DISPUTE RESOLUTION (ADR); [BLANK] CASE MANAGEMENT STATEMENT; EXPEDITED JURY TRIAL
INFORMATION SHEET; NOTICE TO PLAINTIFF

3. a Party served: MARS CHOCOLATE NORTH AMERICA, LLC
b, Person served, AMANDA GARCIA, PROCESS SPECIALIST, AUTHORIZED TO ACCEPT
FOR REGISTERED AGENT CT CORPORATION SYSTEM
4. Address where the party was served: AGENT FOR SERVICE: CT CORPORATION SYSTEM
818 WEST SEVENTH STREET
SUITE 930

LOS ANGELES, CA 90017
5. 1served the party:
a. by personal service, [ personally delivered the documents listed in item 2 to the party or person authorized to receive
process Tor the party (1) on: Fri., Aug. 28, 2015 (2)-at: 2:35PM
6. The "Notice to the Person Served” (on the Summons) was completed as follows:
on behalf ofF MARS CHOCOLATE NORTH AMERICA, LLC
Under CCP 416.40 (association or partnership)

7. Person Who Served Papers: Recoverable Cost Per CCP 1033.5(a}{4XB)
a. BRUCE ANDERSON d. The Fee for Service was:  $62.50
1280 BOULEVARD WAY #205 e. lam: (3) registered California process server
WALNUT CREEK, CA 94595 (i) Independent Contractor
(925) 947-3470 g S
EAX {925) 947-3480 (ii) Registration No.: 6416
_i@\., WWW.ONEHOUR.NET (iii} County: 1.0S ANGELES

8. Ideclare under penalty of perfury under the laws of the State of California that the foregoing is true and correct.
Date: Wed, Sep. 02, 2015

1
Judicial Comncil Fopm POS-010 PROQF OF SERVICE, BRUCEANDERS -
Ruld S R o oy 1 8007 QMMORS d { D072 finketrr.45799
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Stephen D. Raber (State Bar No. 121958)
David M. Horniak (State Bar No. 268441)
Joelle S, Perry (State Bar No. 275244)
WILLIAMS & CONNOLLY LLP

725 Twelfth Street, N.W.

Washington, DC 20005

Telephone: (202) 434-5000

Facsimile: (202) 434-5029

E-mail: sraber@wec.com

E-mail: dhorniak@wc.com

E-mail: jperry(@wc.com

Attorneys for Defendants Mars, Inc. and Mars
Chocolate North America, LLC

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

LINDA CHESLOW and MIKE XAVIER, on Case No.:
behalf of themselves and all others similarly

situated, DECLARATION OF SAHAR AMIR
Plaintiffs, IN SUPPORT OF NOTICE OF
REMOVAL
V.
CLASS ACTION

MARS, INC. and MARS CHOCOLATE
NORTH AMERICA, LLC,

Defendants.

Pursuant to 28 U.S.C. § 1746, 1, Sahar Amir, hereby testify and declare as follows:

1. I am over the age of eighteen and competent to testify to the matters contained
herein, which are based on my experience, my personal knowledge and/or my familiarity with and
review of records prepared and kept in the ordinary course of regularly conducted business.

2. I am currently employed by Mars Chocolate North America, LLC as Sentor Manager
of Category Insights. 1 have had this position for 9 months.

3. In my current position, | am responsible for managing Mars’s use of syndicated data,

including data Mars obtains from The Nielsen Company (“Nielsen”). Among other things, I am
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responsible for tracking and analyzing the performance of Mars’s products in the marketplace using
these data.

A, Background on Nielsen Data

4, Syndicated data is information coliected by companies like Nielsen. Companies like
Nielsen collect information from scanners at supermarkets, retail establishments, and in-home
scanners showing how many units of each product are sold to consumers. Some data collected at
the point of purchase also show the price paid by the consumer. Nielsen aggregates these data and
makes them available to third parties for purchase using a licensing/subscription model,

5. Nielsen collects and aggregates these data from a wide variety of retailers, including
Walmart, Target, and Kroger. However, its data are not comprehensive. For example, Nielsen does
not collect data from all retailers, such as Costco or HEB. Likewise, Nielsen surveys reflect a
sampling of consumer households; Nielsen obviously does not survey all consumers’ households.

6. Mars has a subscription for Nielsen data. The data Mars subscribes to includes data
reflecting the Mars products purchased in retail transactions and, when available, the actual retail
prices of those products.

7. Mars and companies like it use these data for a variety of business planning and
tracking purposes, such as to assess a product’s relative success in a market or at specific retail
chains. Nielsen data is useful to Mars because Mars does not sell its products directly to consumers.
The prices Mars charges the wholesalers and retailers with whom it does business are not the retail
prices actually paid by consumers to purchase Mars’s products. Retail prices paid by consumers are
higher than the prices Mars charges its customers. As a result, Mars does not collect independently
data about individual consumers’ purchases of its products at the retail level.

8. In my experience, syndicated data, including data aggregated by Nielsen, is widely

used across the manufactured food industry and other industries in order to gain insight into

2
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consumer purchases of retail products. Mars relies on syndicated data from Nielsen every day as
part of the company’s ordinary course of business. To my knowledge, every large chocolate and
confectionary company uses syndicated data from either Nielsen or another syndicated data
provider (such as Information Resources, Inc.) to determine how many units it is selling and to see
how its products are performing in the marketplace.

B. Analysis of Nielsen Data Regarding M&Ms and Twix Ice Cream Products

9. I understand that Plaintiff Linda Cheslow alleges she has purchased “M&M’s Ice
Cream Cookies” and “Twix Ice Cream Bars,” and that Plaintiff Mike Xavier alleges he has
purchased “M&M’s Ice Cream Cones” and “Twix Ice Cream Bars.”

10. I queried Mars’s Nielsen database to determine the total dollars spent by consumers
in the San Francisco, Los Angeles, Sacramento and San Diego, California metropolitan areas (to the
extent that data has been collected by Nielsen) on six count boxes of M&M’s Ice Cream Cookies,
Mé&M’s Iee Cream Cones, and Twix Ice Cream Bars since September 6, 2014. 1 selected these
metropolitan areas because Mars’s Nielsen database is organized by region and major metropolitan
area. By limiting my query to these three areas, | ensured that | only captured sales occurring in
California. I selected September 6, 2014 as the starting date because of the way Nielsen collects
and aggregates data. Using a starting date of September 6, 2014 ensured that my query included
sales for a period of twelve months. The results of my query are reflected below in paragraph 12.

11, Inorder to perform this query, I first had to identify a Universal Product Cade
(“UPC™) for each of the products at issue. Every type of Mars product sold in supermarkets and
other retail establishments carries a unique UPC. Mars’s Nielsen database is organized using these
UPCs. Iunderstand that examplars of the product labels Plaintiffs attached to their Complaint bear
the following UPCs: 004767720431 (box of six M&Ms lce Cream Cones); 004767747381 (box of

six M&Ms Ice Cream Cookies); and 004767730123 (box of six Twix Ice Cream Bars).
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12, According to Nielsen data, consumers in the San Francisco, Los Angeles,
Sacramento, and San Diego, California metropolitan areas spent more than $1.5 million on M&M’s
Ice Cream Sandwiches (six count box), M&M’s Ice Cream Cones (six count box), and Twix Ice

Cream Bars (six count box) since September 6, 2014.

1 declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Executed this 28th day of September, 2015, in .

§éLar Amir
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