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David E. Sellinger, Esq.
GREENBERG TRAURIG, LLP
200 Park Avenue

P.O. Box 677

Florham Park, NJ 07932-0677
(973) 360-7900

(973) 301-8410 (fax)

Attorneys for Defendant,

Whole Foods Market Group, Inc.

UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
NANCY BURGOS, on behalf of herself
and the putative class,
DOCKET NO.: 15-cv-
Plaintiffs,
Ve NOTICE OF REMOVAL

WHOLE FOODS MARKET GROUP,
INC.

Defendant.

PLEASE TAKE NOTICE that Defendant Whole Foods Market Group, Inc. (“Whole
Foods™), pursuant to 28 U.S.C. §§ 1332, 1367, 1441, 1446, and 1453, and with full reservation of
all defenses, by its undersigned attorneys, submits this Notice of Removal to this Court from the
Superior Court of New Jersey, Law Division, Civil Part, Essex County, in which the state action
described below is now pending, but which is within the original jurisdiction of this Court and
properly removed based upon the Class Action Fairness Act of 2005, 28 U.S.C. §§ 1332, 1446,
and 1453 (“CAFA”).

Pursuant to 28 U.S.C. § 1446(d), copies of this Notice of Removal will be served upon

counsel for Plaintiff Nancy Burgos (“Plaintiff”) and filed with the Clerk of the Superior Court of
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New Jersey, Law Division, Civil Part, Essex County, as an exhibit to a Notice of Filing of Notice
of Removal.
In support of removal to this Court, Whole Foods alleges as follows:

PROCEDURAL HISTORY AND TIMELINESS OF REMOVAL

1. On September 9, 2015, Whole Foods was served with a putative Class Action
Complaint captioned Burgos, et al., v. Whole Foods Market Group, Inc., Docket No. ESX-L-
6050-15 (Sup. Ct., Law Div. Essex), alleging claims against Whole Foods in the Superior Court
of New Jersey, Law Division, Civil Part, Essex County (the “State Court Action”). Pursuant to
28 U.S.C. § 1446(a), true and cotrect copies of the Summons and Complaint in the State Court
Action are attached to this Notice as Exhibit A.

2. Thirty days have not yet elapsed from receipt of Plaintiffs’ Summons and
Complaint. This notice is therefore timely pursuant to 28 U.S.C. § 1446(b).

3. The Superior Court of New Jersey, Law Division, Civil Part, Essex County is
located within this judicial district. 28 U.S.C. § 110. This Notice of Removal is therefore
properly filed in this Court pursuant to 28 U.S.C. § 1441(a).

ALLEGATIONS OF THE COMPLAINT

4, This action is a putative class action brought on behalf of a class consisting of:

All New Jersey residents who, from December 2014 through the present,
purchased any item at a New Jersey Whole Foods Store Location,
including but not limited to, Crunchy Kale Cocoa Chips, Oxo Pizza
Wheels, and/or Natural Chewing Gum, which did not indicate the price
of the item, either on the item itself or at the place in the store where the
item was offered for sale.

Complaint § 24.
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5. The Complaint alleges that, on December 29, 2014, Plaintiff purchased Crunchy
Kale Coca Chips, an Oxo Pizza Wheel and Natural Chewing Gum from the Whole Foods store
located in Madison, New Jersey. Complaint § 17. The Complaint further alleges that the price of
these items was not “affixed to the merchandise” nor “located at the place where the item was
offered for sale.” Complaint 9 18-19. Plaintiff claims that she “did not become aware of the
purchase price” of these items “until after she was required to pay for them at the register.”
Complaint § 22. The Complaint attaches a receipt indicating that Plaintiff paid a total of $16.98
for the three items at the register. Complaint Exhibit A.

6. Based on these allegations, on behalf of Plaintiff and the putative class, the
Complaint purports to state a single claim for violation of the New Jersey Consumer Fraud Act,
N.J.S.A. 56:8-2.5 (“Section 56:8-2.5"). Complaint 4 36-53.

7.  Section 56:8-2.5 provides, in its entirety:

It shall be an unlawful practice for any person to sell, attempt to sell or
offer for sale any merchandise at retail unless the total selling price of
such merchandise is plainly marked by a stamp, tag, label or sign either

affixed to the merchandise or located at the point where the merchandise
is offered for sale.

N.J.S.A. 56:8-2.5; Complaint § 39.

8. Plaintiff alleges that she “has suffered an ascertainable loss in an amount equal to the
out of pocket difference between the price Plaintiff paid $16.98 and the objectively reasonable
price of the items,” which Plaintiff claims is $15.38, “[bJased on prices offered for the same
products by competing retailers,” for a total alleged loss of $1.60. Complaint § 49 and n. 1.
Alternatively, Plaintiff alleges that she has suffered an ascertainable loss of the full purchase
price of $16.98, “because she would not have purchased the items had the price of the items been

disclosed at the location where the items were offered for sale.” Complaint § 50.
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9. Plaintiff seeks “actual damages pursuant to N.J.S.A. 56:8-2.11 and all other
applicable statutes for violations of N.J.S.A. 56:8-2.5,” treble damages, costs and attorneys’ fees,
as well as injunctive relief enjoining Whole Foods from “future violations™ of Section 56:8-2.5.
Complaint at 10.

10. N.J.S.A. 56:8-2.11 provides that, “[a]ny person violating the provisions of the
within act shall be liable for a refund of all moneys acquired by means of any practice declared
herein to be unlawful.” Id.

11. N.J.S.A. 56.8-2.6 provides that, “[f]or the purposes of this act, each day for which
the total selling price is not marked in accordance with the provisions of this act for each group
of identical merchandise shall constitute a separate violation of this act and the act of which this
act is a supplement.” Id.; Complaint § 15.

12. Whole Foods disputes the Complaint’s factual and class-related allegations and
legal conclusions, and denies that Plaintiff or the putative class or subclass have been harmed in
any way.

BASES FOR REMOVAL

13. This action is within the original jurisdiction of this Court, and removal is proper
under CAFA. CAFA grants district courts original jurisdiction over putative class actions in
which the amount in controversy exceeds $5 million and any member of the putative class of
Plaintiffs is a citizen of a State different from that of Defendant. As set forth below, this action
satisfies each of the requirements of 28 U.S.C. § 1332(d)(2) for original jurisdiction under
CAFA.

14. Covered Class Action. Without conceding that there is any merit to the

Complaint’s allegations or claims, this action meets the CAFA definition of a class action, which
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is “any civil action filed under [R]ule 23 of the Federal Rules of Civil Procedure or similar State
statute or rule of judicial procedure authorizing an action to be brought by 1 or more
representative persons as a class action.” 28 U.S.C. §§ 1332(d)(1)(B), 1453(a). See Complaint
19 9-24.

15. Class Action Consisting of More than 100 Members. The Complaint states that it

is being brought on behalf of “[a]ll New Jersey residents” who purchased “any item” that did not
have the price indicated on “the item itself or at the place in the store where the item was offered
for sale” at any Whole Foods store in New Jersey from December 2014 through August 2013.
Complaint 4 24. (emphasis added) Based on the allegations of the Complaint, this purported
class exceeds 100 individuals, as there are more than 100 individuals who purchased grocery
items as explained below.

16. Diversity. The required diversity of citizenship under CAFA is satisfied because
“any member of a class of Plaintiffs is a citizen of a State different from any Defendant.”
28 U.S.C. § 1332(d)(2)(A). Whole Foods is a Delaware corporation with its principal place of
business in Austin, Texas. The Plaintiff is a resident of Short Hills, New Jersey. Complaint § 3.
Accordingly, Plaintiff is a citizen of a state different from the Defendant, thus satisfying the
minimal diversity requirements of 28 U.S.C. § 1332(d)(2)(A).

17. Amount in Controversy. Under CAFA, the claims of the individual class members

are aggregated to determine if the amount in controversy exceeds the required “sum or value of
$5,000,000, exclusive of interest and costs.” 28 U.S.C. §§ 1332(d)(2), (d)(6).

18. The class allegations of the Complaint relate to “[a]ll New Jersey residents” who
purchased “any item” that did not have the price indicated on “the item itself or at the place in

the store where the item was offered for sale” at any Whole Foods store in New Jersey from
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December 2014 through August 2015. Complaint at § 24. The Complaint seeks damages
pursuant to N.J.S.A. 56:8-2.11, which provides for “a refund of all moneys acquired by means
of any practice declared herein to be unlawful,” id. (emphasis added), as well as damages for
alleged daily violations of Section 56:8-2.5 pursuant to N.J.S.A. 56:8-2.11, treble damages, costs
and attorneys’ fees.

19.  Without conceding any merit to the Complaint’s allegations or claims, the amount
in controversy here satisfies this jurisdictional threshold, as the damages sought by Plaintiff with
respect to the class claims asserted in the Complaint are in excess of that amount. According to
Whole Foods’ records, its sales of grocery items (excluding pre-packaged items sold by weight,
weighed items, or items that have pricing labels printed directly on the product or affixed to their
packaging) at its stores in the state of New Jersey, for the period December 2014 to the present,
total far in excess of $5 million.

20. For purposes of removal, “the question is not what damages the Plaintiff’ will
recover, but what amount is ‘in controversy’ between the parties.”” Brill v. Countrywide Home
Loans, Inc., 427 F.3d 446, 448 (7th Cir. 2005) (“That the Plaintiff may fail in its proof, and the
judgment be less than the threshold (indeed, a good chance that the Plaintiff will fail and the
judgment will be zero) does not prevent removal.”). The allegations of the Complaint on behalf
of the putative class place in controversy all of Whole Foods’ sales of grocery items that do not
have pricing labels printed directly on the product or affixed to their packaging, at every Whole
Foods Market store in the state of New Jersey for a period of eight months. While Whole Foods
disputes that it is liable to Plaintiff or the putative class, disputes that the location of its price

labels and other markings violated Section 56:8-2.5, and disputes that Plaintiff or the putative
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class suffered any injury or incurred damages in any amount whatsoever, for purposes of
satisfying the jurisdictional prerequisites of CAFA, the matter in controversy exceeds $5 million.

RESERVATION OF DEFENSES AND RIGHTS

21. As of the date of filing of this Notice of Removal, no further proceedings have been
had in the Superior Court of New Jersey, Law Division, Civil Part, Essex County.

22.  Whole Foods reserves all defenses.

23.  Whole Foods reserves the right to amend or supplement this Notice of Removal as
necessary.

WHEREFORE, Whole Foods gives notice that the above-described action pending
against it in the Superior Court of New Jersey, Law Division, Civil Part, Essex County is
properly removed to this Court.

Dated: October 8, 2015

BERG TRAURIG, LLP
\

B\\, t Azi
y é é"/

David E. Sellinger

200 Park Avenue

P.O. Box 677

Florham Park, NJ 07932
Tel. (973) 360-7900
Fax (973) 301-8410
sellingerd@gtlaw.com

Attorneys for Defendant,
Whole Foods Market Group, Inc.



Case 2:15-cv-07357-WJIM-MF Document 1 Filed 10/08/15 Page 8 of 27 PagelD: 8

EXHIBIT A
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Service of Process
Transmittal
09/09/2015

CT Log Number 527791310

RE: Process Served in New Jersey

FOR: Whole Foods Market Group, Inc. (Domestic State: DE)

ENCLOSED ARE COPIES OF LEGAL PROCESS RECEIVED BY THE STATUTORY AGENT OF THE ABOVE COMPANY AS FOLLOWS:

TITLE OF ACTION:

DOCUMENT(S) SERVED:

COURT/AGENCY:

NATURE OF ACTION:

ON WHOM PROCESS WAS SERVED:

DATE AND HOUR OF SERVICE:
JURISDICTION SERVED :

APPEARANCE OR ANSWER DUE:

ATTORNEY(S) / SENDER(S):

ACTION ITEMS:

SIGNED:
ADDRESS:

TELEPHONE:

Nancy Burgos, on behalf of herself and the putative class, Pltf. vs. Whole Foods
Market Group, Inc., Dft.

Summons, Notice, Complaint, Exhibit, Statement

Essex County Superior Court - Law Division, NJ
Case # ESXL605015

Plaintiff brings this action for damages against Defendant in connection with its
prohibited practice of offering items Under New Jersey Consumer Fraud Act, 56:8-1
et seq.

The Corporation Trust Company, West Trenton, NJ
By Process Server on 09/09/2015 at 13:00
New Jersey

Within 35 days from the date you received this summons, not counting the date you
received it

David J. Disabato

DISABATO & BOUCKENOOGHE LLC
4 Hilltop Road

Mendham, NJ 07945
973-813-2525

CT has retained the current log, Retain Date: 09/10/2015, Expected Purge Date:
09/15/2015

Image SOP

Email Notification, Email Process SOP@WHOLEFOODS.COM

Email Notification, Roberta Lang barbara.jenkins@wholefoods.com

The Corporation Trust Company
820 Bear Tavern Road

3rd Floor

West Trenton, NJ 08628
609-538-1818

Page 1 of 1/RN

Information displayed on this transmittal is for CT Corporation’s
record keeping purposes only and is provided to the recipient for
quick reference. This information does not constitute a legal
opinion as to the nature of action, the amount of damages, the
answer date, or any information contained in the documents
themselves. Recipient is responsible for interpreting said
documents and for taking appropriate action. Signatures on
certified mail receipts confirm receipt of package only, not
contents.
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DiSABATO & BOUCKENOOGHE LLC
David J. DiSabato, Esq. (Attorney ID No. 016241997) .
" 4 Hilltop Road ' - '
~ Mendham, New Jersey 07945
~ Phone: 973.813.2525
Fax: 973.900.8445

" Attomeys for Plaintiff Nancy Bﬁ;gos; _
on behalf of herself and the putative class

NANCY BURGOS, on behalf of herself and the | SUPERIOR COURT OF NEW JERSEY

putative class, - : , ESSEX COUNTY: LAW DIVISION
' A DOCKET NO.: ESX-L-6050-15

Plaintiff, ' _ ‘
: Civil Action
' vs.

' . : . -SUMMONS
WHOLE FOODS MARKET GROUP, INC. o

Defendant.

From The State of New Jersey To The Defendant(s) Named Above:

The plaintiff, named above, has filed a lawsuit against you in the Superior Court of New
Jersey. The complaint attached to this summons states the basis for this lawsuit. If you dispute
. this complaint, you or your attorney must file a written answer or motion and proof of service
- with the deputy clerk of the Superior Court in the county listed above within 35 ddys from the *
date you received this summons, not counting the date you received it. (A directory of the ’
addresses of each deputy .clerk of -the Superior” Court is -available in the ‘Civil Division
Management ~ Office in  the county listed - above and online” at
- httpe// Judiciary.state.nj.us/pro ' fpdf). If the complaint is one in
" foreclosure, then you must file your written answer or motion and proof of service with the Clerk |
of the Superior Court; Hughes Justice Complex, P.O. Box 971, Trenton, ‘NJ 08625-0971. A
filing fee pay able to the Treasurer, State of New Jersey and a completed Case Information
Statement (available from the deputy clerk of the Superior Court) must accompany your answer
or motion when it is filed. You must also send a copy of your answer or motion to plaintiffs
attorney whose name and address appear above, or to plaintiff, if no attorney is named above. A
telephone call will not protect your rights; you must file and serve a written answer or motion
(with fee of $175 and completed Case Information Statement) if you want the court to hear your
defense.’ - S . S ' Co

If you do not file and serve a written answer or motion within 35 déys, the court may
enter a judgment against you for the relief plaintiff demands, plus interest and costs of suit. If
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Jjudgment is entered against you, the Sheriff may seize your money, WES or property to pay all
- or part of the judgment. . A T N S

. If 'youcannot afford an attorney, you may call the Legal Services office in the county
where you live or the Legal Services of New Jersey Statewide Hotline at 1-888-LSNJ-LAW (1-
888-576-5529). If you do not have an attorney- and are not eligible for free legal assistance, you

* may obtain a referral to an attorney by calling one of the Lawyer Referral Services. A-directory

- with contact informationi for local Legal Services Offices and Lawyer Referral Services is
. available in the Civil Division Management Office in the county listed above and online at .
Jlwww judiciary.state.nj rose/101 clerklawref.pdf. : ) '

Dated: Septerber 4, 2015 B % L
S ' ol ‘,-v,.MicheleM.Sml :

Clerk of the Superior Court .

‘

Nathe of Defendant to Be Served: . Whale Foods Market Group, Tnc. . - -
e e ' - ¢lo The Corporation Trust Company -
 Address of Defendant to Be Served: 820 Bear Tavem Road

West Trenton, New Jersey 07628
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~N

DIiSABATO & BOUCKENOOGHE LLC - e )
" David J. DiSabato, Esq, (Attorney ID No. 016241997) £ il i
4 Hilitop Road .
Mendbam, New Jersey 07945 '
~ Phone: 973.813.2525 | C .| MG 24205
- Fax: 973900845 | A a

tm—

' Athomeysforlenuﬂ'NancyBurgos, ' ....':..'w ..:.......,.... et
' onbeh'alfofherselfandtheputahveclgss

' UPERIOR COURT OF NEW JERSEY
NANCY BURGOS on behalf of herselfand the [ESSEX COUNTY: LAW DIVISION

pumhve class, Co . DOCKET NO.: MRS-L- ~ ~ | W
Plaintiff, - ~ Civil Action A T
V8! o CLASS ACTION COMPLAINT AND
: . JURY DEMAND -
WHOLE FOODSMARKETGROUP lNC. ' ' -

Defendant.

' Plaintiff Nancy Burgos ofShortHxlls,NewJersey onbehalfofherselfandallothers o
,mmlhrlysxmateibyandthroughherundemgnedammeys,bywayofCOmplmntstaiesand
. dlegesmamspemmmgwhersewmdhzrownacm,uponpemmﬂkmwhdge,mdasman
'i_':othermatters,uponxnfotmaﬁonandbehef,basedupontheinvesuganon\mdermkenbyher
:_.counseLasfollows . ‘
1._‘ lenuﬁ'NancyBurgosbﬁngsﬂnsacuonfordamagesagamstDefendantWhole
' Foods Market Group, Inc. (“Wholc Foods™) in connection with its pmhlbated practice of
oﬁ'ering items for sale without mdlcanng the price in vmlanon of the New Jersey Consmner
' FraudAct, 56:8-1 etseq (“CFA"), which spemﬁcally requiresthepnceof an 1tem for sale, if
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'notafﬁxedtothemerchnndlsemself,mbe“loeateddthe;:omt%erethememhan&ww
- oﬁ‘eredforsale NJS.A. 56:8-2.5.

2 DefendanthaswolatedtheCFAmﬁxmmcttoPlamuﬂ’andaﬂoﬂmcuSwmers |
-similarlyMbyoﬁ'enngitemsforsalemthoutafﬁ)nngthepnceforthatitemertheronthe ‘
'Wiﬁeﬁmamemmtm&smmm&moMfmaemaccordingly,
- lenﬁﬁ'mdaﬂﬂmsesmﬂmlymmmdmennﬂedmmovermywmdmdmmwrydamage& |
mcludmgauomeys fees,asaresult. o «.€

3.' lennﬁ'Nancmegos(“Plaintﬁ")manntmalpersonmmdmgat%lPaxsomge'

Road.ShortHllls,NewIemeyO’Ims lenuﬁ'lsaconsmnerandxsapersonwxﬁ:mthe :
'meanmgoftheCFA,NJs.A §568-1(d) Plalnnﬁ'madeapmchasemDefendantsMa&son,
| NewJerseylocaﬁononDecemher29 2014. . ) _

4, DefendantWholeFoodsMatketGmup,Inc isaforemproﬁtompomon.
..v‘rcglsteredtodobuanessmtheStatcofNewJersey DefendantWholeFoodsMarketGmup, |
.Inc?sJune25 2015AnnuachportﬁledthhtheStateofNewJerseyidennﬁesuprmclpﬂplaoeu '
'b.' ofbusmesslocatedatBOS RiverRoad.Edgewatcr NewJersey 07020. Asmwh,Defendant;
 Whole Foods Mkt Group, Tng. is a citizen of the State of New Jersey.

s MaﬂmlevammDefenMWhomedsMuketGmw Inc ownsandfo:"'
operates the Whole Foods Market Rosé City Madison (“Whole Foods Madlson’?) grocery store.

' locmdatZZZMainSueet,Madmon.NewJersey WholeFoodsisaleadmgretaﬂerofnatural

andorganicfoods. |
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| ON AND VE |
6.  Jmsdlcuonmthisacuonproperly hesherebecausetheactsandpractwes_
complamedofbylenhﬁ‘occm'redwnhmthuSme DefendanishabmtytoPlainuﬁ‘mse'-.
mmmﬁxcjmsdlchonalreglonofthisComt. Defendamdoesmsmnﬁalbumnessmmsm
. adverhsesmthsztate recewessubstantlalproﬁtsinmomeschargedtomdeWOftthtate
mdmengagedmmhwﬁnprmmmwmeNemeeyCommFmdmNJSA' i
'568-25e:seq,mth:ssme soastombjectmlfmjmxsdlcﬁoninthlsState
' '7. - Venuezspmpm'mth;sCowtymderRlﬂe43-2(9.)(3)becausePlamt1ﬂ'resxdesm
th:sCounxy Moreovcr,DefendantlsacmzenofﬂleStateofNewJersey tnmsactsbusmessm '
E .thstountyandmtheStabeofNemeey andlssubjecttopersonaljunsdwtlonmNewIersey _
'andthisCounty .
| | 'BACKGROUND - .

h 8. | Defendanttsmthebusmessofmmlﬁcttmng,dism'buung mm'keﬁng,advemmg
:andsellmgofmerchmdlseforsaleatremﬂ whchmcludesbmisnothmatedtoorgamcand
lnaunalfoods,preparedfoods,andvmussundnes. . o ‘
‘ 9. NJSA 56825 prohibits the pmctlce of offering items for sale without .
indicating the ‘price of that item. Specifically, the statute prowdes as follows:

Itshallbennunlawﬁﬂpracnceforanypmonmseﬂ.atﬁemptto
sellorofferforsaleanymerchandlseatremﬂunlessﬂxetoml
semngpﬂceofsuchmemchandlselsplmnlymarkedbyastamp
- tag,labelmsigne:therafﬁxedtothemmhandlseorlocatedatthe
) pomxwherethemerchandxsexsofferedforsale N.J.SA. sss-zs '
10. - NJS.A. 56:8-2.5 was added to the CFA in 1973. ‘L. 1973, c. 308, 5 1. Is
"leg:slaﬂvehsstoxyrevealsthatthesmtutewasenantedmﬁ:rthetanceofﬂwleg:slaturesbehef" |

“[c]onsumershave anghttoknowthcpnceofalhtemstheywmhtopmchasebeforetahng
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. themoﬁ'theshelves. Clemmdxcanonofﬂwpnoeofallmemhnndxsewxllaxdmpwevenﬁng.
dxscnmmatory sales practices and capricious pricing by merchants,” Sponsor’s Statement,
'smememmAssemblmeNo 1172(Mayll 1972) '

11, The leglslatwe purpose of the statute dictates that consumers should haveA

' mdependentaccesstothesalepnceofmerchandlsemthouttheneedtoencountarasalespmon'f .

| ormakcmqmryofastoreemployee Indep@ndentacoesstotheselhngpﬂoeofaniwmbluuts:l

- ._‘-lthzabMyofseuerswmideadaswpnce,orwmqmmﬁmconmermendmsdespmmas
'aprereqmsltetodlsclosureofﬂxesellmgpnce,acoreelementofanyconsumﬁrtmnsacﬁon. .
| 12." NJSA. 56:8-2.5 generallyrequiresﬂmtthepriceofanuemofﬁeredforsaleik

exther (l)aﬁixeddnectlytothemerchandlse or(2)locatedattheplacewheretheitemxs.
| oﬁ'eredfmsde | o

13. Thepomtwhereanltemw oﬂemdfotsde”istheplacewhmthelwmis:
'located,oroﬁ'ered,notwhereﬂaesaleﬁanswﬁonorpmchaseoccm _' _ |

'. , '~14., Defendant oﬁ‘ered mmsforsaleinits Madxson smre locatlon without mdxcatmg, '

N _thepnoeofﬁloseltemsmvxolauonofNJS.A. 568-25 Th:smaperseunlawﬁdpmcucy

|  underﬂteNewJerscyConsumerFraudActpursuanttoNJSA.%&ZS |

15, Furthermore, pursuant to NLS.A. 56:8-2.6, “eachdayforwhwhﬂwtotalsellmg:-”i'
.'pnoexsnotmukedinmmﬂmwnhmepmmonsofﬂﬁsactforeachgmupofmmncal '
merchandlseshnllconsumaaseparatewolauonofth:sactandtheactofwhwhthwachsa -

6 Uponmformanonandbehef,Defendantoonﬁnuedfooﬁ'etltemsforsalemlts.
Madisonstérelocauon wnthout mdxcaungthepnce of* those 1'oems mviolahom of N.JS.A. 568

j 2Sand26 l
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17, OnDeeember29 2014, lenﬁﬁNancyBurgosmadeapurchaseattheWhole .
FoodsMadlsonsupermarketstorelocahon,whxch:sownedandopemtedbyDefendanIWhole"
FoodsMarketGroup Ms. Burgos purchasedthefollowmg items, amongothers

(&)  Crunchy Kale Coca Chips - $3.00 -
+'(b) .. Oxo Pizza Wheel - $10.99 (plus 7% sales tax)
© NaturalChewmgGum $299(plus7%salestax) n
Acopyofthep\nchaserecexptreferencedaboveisannexodhmm”EbeitA
1'8. ThepnceoanmchyKaleCoooaChlps,OxonmWheel,andNatm'alChewmg
‘ IGumwasnotafﬁxedtomemerchand:se v S

19. - ThepnceoanmchyKaleCocoaChlps,OxoPlszheel,andNatumlChzwmg
Gmnwasnotlocatedattheplacewherethememwasoﬂ’eredforsale ' .

20, - IhepurchasepnceoanmchyKaleCocoaCh!ps,OxoPmWheelandNaunal_

".',ChemngGumwasnotmdcpendenﬂyavaﬂablemMs Burgosntanyume i _ o
| 21, Itmnmwsmmmmwmmmmm&mdauom"
smnlarlymmawdmpayapremmmpnceforcermmpmductsbyfaihngmmfomoonsumersofﬂ

B thepnceofthextempnortosale | ' g R S0
’ 2. Ms Bmgosd;dnotmmeawmofthepmhasepﬁeeofthmmhmdabow

- :unulafwrshewaswqunedtopayforthemattheregxster . ‘ ‘
| 123_. Upon mformauon and belxef, Defendant has symmatxcally and conhnually R

offered 1tems ﬁor sale w1thout mdmatmg thepurchase pnce, mvmlatlon ofN.J S.A. 56 8-2. 5
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. . Thisacﬁbnisbfohghtmdmaypmperlypmoeedasaclassacﬁon,-pmsumm'
Rule4320ftheNewJerseyCourtRulw lenuﬁ’bnngsﬂnsc]assacuononbehnlfofhmelf
andallothers similarly situated. TheClass is deﬁnedasfollows

- 'AuNewJerseymmentswho froni December 2014 through the
present,pu:chasedanyztemataNewJemeyWholeFoods Store
Location, including but nof limited to, Crunchy KaleCocoaChlm
OxonmWheels,andlorNatmalChewmg&nn,wmchdxdnot :
' mdlcatethepnceofﬂzextem,elthaonthemmnselforatthe
‘ placemthestorewherethextemwasoffuedforsale
Speclﬁcally excluded ﬁ-om the proposed class are ‘any officers,
"'directorsoremployeesofDefendantsandthmrmmodmteﬁmﬂy
membm-s, andanyjudge prresiding over this action and: thelr
25. '-iThecmssfoxwhosebeneﬁtmlsacnombmugbmsonmmusthmoinderof':
a]lmembersxsimpracucable ' ‘ . . .
| 26. lenuﬂ‘sclalmsaxetyplcaloftheclaunsofthemembersofthemass,asthe,
lamsanseﬁomthesmneoomseofwnductbyDefendammmemhefsoughtmcommom |
27 lenuﬁ'doesnothavemestsanmgomsnctoﬂlemterestsofﬂxecms '
zs.' TheClass,ofwhxchPlamnﬁ'isamembm mreadﬂy:denﬁﬁableandcanbe
' asoermmedtln'oughdiscove:yandnouce -
029, Plaintiff will faulyandadequamypromctmemtmstmfthe cmss,mdhasf '
‘remdcompetentcounsel _ R | ‘ -
'I‘hmamthonsoflawandfactcommontothemembasofthecm 'I‘hese"
‘ commonquesﬁomsmclude '

‘e Whether Defendant offers items forsalewithmn mdmaﬁngthspmhase prioe of
these1tems : .

b WWMWWNJSA 568~25byfaﬂmgtomdlcabethepnceof *
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1temsoﬁ‘eredforsalebyam:nngﬂlatpﬁoetothemmhandise1tself

c. WhethchefendantviolatedNJS.A 568-25byfaﬂmgtoindwatethepnceat
. the place where the items are offered for sale.

.. d.  Whether Plaintiff is entitled to injunctive rehefprohibmng Defwndantﬁomany
' ﬁmu'ewolaﬁons ofN.J S.A. 56:8-2.5.
| _31.' -Aclassacuontssupmortootheravaﬂablemethodsforthefmrmdefﬁcxent
- ad_]udxcatxon of this controversy smoe Jomder of all members is mptacucable The ecOnonuc
'-‘damagessuﬁ‘eredbythemdmdualclassmembersaremodestcompmedmﬂmexpenseand
,burdenofmdmdual hugahon. A . class action will allow foranorderlyandexpemﬁous |
"adm:mstranonoftheclaimsoftheCIassandmllfomreconomlesofume,eﬁ'ortandexpense |
: 32. " The queshons of law and/or ‘fiict common to the members ofthe Class. '~
predommateovermquestlonsaﬁ'ecﬁngonlyindwxdualmembers o
,33.' Mpmmuuonofseparateacuonsbymdlwdualmembersofthemassmataa
-nsk of moonsistem or varying adjudications, which would esmblish incompaﬁble standards of -
 coniduct for the Defendant in this action. Prosecution as class action will climinate the
-pomibﬂltyofrepehtioushuganon. L _ - ' .
B % menefmamhasacwdomﬁmedtoactongmmdsgmerallyapphcablemth;
| ..Class,therebymakmgappmpnateﬁnalmjuncuvereheforoorrespondmgdeolamtorytehefmth.
”frespemotheclassasawhole . |
.38, Plamhﬁ‘does not anticipate any difficulty in the managementofthis Imgmion |
-3 "Plaihﬁﬂ}'mbehalfbfherselfmdallotheﬁsﬁmﬂmly'simmirepmmd
-~ reallegesallpncrallegauonsasifsetforthatlengthhmm ;
- 37,, lenﬁﬂ'andDefendantarepersonspmsuamwNJ S.A. 56:8-1(d). |
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. 38, Defendantspmductsforsaleare“memhandlse asdeﬁnedbyNJS.A.568-1(c)
-39 N.JS.A 56:8-2.5 statesasfollows “Itshallbeantmlawful pracnce for any
persontosell,aﬂ.temptmselloroﬁ'erforsaleanymzrchandmeatreﬁaﬂunlmtheﬁotalselhng.
'pnceofsxwhmerchmdxselsplamlymnrkedbyasmmp tag,labelormgneltheraﬁixedmthe
.memhandlseorlocawdatthepommerethemmhandiselsoﬂfemdforsale" ' |
| 40, Defdeengagesmﬂlesale,attemptedsale,oroﬁ'erforsaleofmemhweat‘
| retaxlinthatitsellsgoodstothegenemlpubhcatretadlocanons. -
S A OnDecmnber29,2014 Defendantengagedmtheunlawﬁﬂpmuceofsenmgmdj
;oﬁ‘enngforsalewmunuffmmhmdisemamdnothavethepﬁceofmhmemhandxseplainly"
42, Indwd,onnecemberw 2014, cnmchyKaxeCocoa,OxoP:mWheel and
_ ,'NamralChewmgGumwemmadeavaﬂableforsalebyDefendantatltsMadlsons’oorelocauon _
o '"wrthoutanymdlcattonofthesellmgpnceonmememhandisethamselvesorattbspomtwhm
themerchandxsewasofferedforsale
a3 lennﬂ‘purchasedenchyKaleCocoa,OxoPizzaWheel andNaturalChewmg
' Gumforatotalpmchasepnceof$1698 plusapphcablem '
a4 thnﬁ'wasnotmademdependenﬂyawmofmpneeoftherefemoedm'
offeredforsaleandwouldnothavepmchasedthc1wmshndtheprloeofthosememsbeencleerly “
'markedatthelocatlonwheretheitemswereoﬁ'eredforsale _ . .
| o S 45 Deﬁandant intentionally misleads consmrs, including lenﬁft‘. through the
o a.ﬂirmauve decepnveactof not disclosing the purchase price ofvanousmmhandiseattheplace
wherethemerchandlselsoffmedforsale Thlspattemandpracuceconshwwsadecepuveand
'lmlawﬁxipmcﬁceundertheCFA,NJSA.SGB-l s 6t seg.
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46. Furthermore, Defendant knowmgly and mtentlonally omits pme prices from
vanousmerchandlseattheplaeewhetethemerchandmeisoﬁ‘eredforsale,thhtheumﬁon
"thateonsmers,‘ indumng Plaintiff, rely on Defendants omission. Defendants_knomng
otnission consutmes a deceptive and unlawful puactxce under the CFA, N.J.S.A. 56:8-i, et seq.

47.  Finally, Defendant has engaged in the unlawful practice of offenng for sale

"muchmdmemthommixmgmepmhasepnwwthemerchandme,mmaungthepmm
pneeatthep!aeewherethememhandlsewasoﬁ'eredforsale,mviolauonofNJSA 568—25
Defendantsmolauon of N.J.S.A. 568—25 consttmtes apersevxohnonofthe CFA,NJSA. '

’ 568-1 etseq ' _ A -

_ 48, | Asadlrectandprommateresultofnefendmtsfaﬂuretodlsclosethepnceofthe
'_mmchmmsesebcwdbyPMmﬁ',Pldnﬁﬁ'wmnMawmeofmepnmofmemmhanm“unﬂ
| "afterthe sale tmnsaehonmseumpletedatDefendant’s check-omregster BecauseDefendant.
| dldnotd.\sclosethepnceofthememhandlse,Plainﬁﬁ'wasmdncedtopaymorethanthe-
r V-reasomblepneesheassumedwculdbecharged _ h :

49, AsadlmctandprommateresultofDefendantswolauonoftheCFA,spemﬁcally o

'_.Defendnﬂsfaﬂumwdmlosemepmehmpnw,mﬁ'hassuﬁemdmmmhbssm(' |
anmnomtequaltotheom-ofpocketdiﬂ’erencebetweenthepncelenhﬁpdd($1698)andthe .
objecuvely reasonable price of the items ($15.38)" whichresults manascertainnble loss of at
Jeast $1.60; | | |

" - 50. Altemanvely, lentlﬁ‘ suffcred an ascerlmnable loss m ths amount of $16 98,.
~'becauseshewouldnothavepmchasedthemmshndthepnceoftheitemsbeendmelosedatthe

locanonwhetethextemswereoﬁ‘eredforsale,aswrequi:edbyNJs.A.56825 |

! Based on prices offered for the same products by competing retailers.

¢



Case 2:15-cv-07357-WJIM-MF .Document 1. Filed 10/08/15 Page 22 of 27 PagelD: 22

51. - Plaintiff’s ascertainable loss is also objectwely measurableasﬂxevalue of & full
-‘reﬁmd($1698)forﬂ1etotalpurchasepnoeofthosememsforwhmhthepm'chaseprioewasnot
dlsclosed,plusapphcabletaxpaid,aslsprovmedpmsuanttoNJSA.568-211 .

52. AHmembmoftheClasssthhesmetypeofascemmablelossaslentlff

53. AsareslﬂtofDefendantswolnuonofNJSA. 568—25 and 2.6, Defendant is
liable to lennffand members of the Class

| WBEREFORE, Plamuﬁ‘ on behalfoflmelfand all others mm:larly sxtuated, demands
| JudgmentagmnsttheDefendant,asfollows o | .
A. CertliinngaCIass asdeﬁnedhemn,mderNewJerseyComtRnleundernlc'
4:32-1(b)(3), and appomhngl’laxnnff as. class representatweandhercotmsel of recotdasClass |
" B. - On behilf of the Class, form;mcuvemhefprom"bmngnefendantﬁomﬁzm‘_
'_violanonsofNJSA.sss-lemqandmsmsss-zs ; | |
C Onhehalfofthemss,foradeclaratoryjudgnmmmenefendammm','
'NJS.A.568-25 S | S |
D AcmaldamagespursuammNJS.A.SGS-zuandallotherapphcablestamtes‘.
| _,forwolanonsofNJS.A.SG 8-2.5; L _ |
. E. 'I‘rebledamages,oostsandreasonableattomeys ﬁespursuanttoNJS.A. 56:8-
e L
F. On bohalf of Plaintiff and the Class for_stwh'otherandﬁuther'mﬁéfaéﬁey'may'
e cnited or as the Court deems equitzblo andjust

1o .
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_ ) ATTORNEY G OF ACTION
AoopyoftmwomplmntwﬂlbemmedtomemmeyeenemlofﬁxesmeofNew
JerseywnhmlOdaysaﬁertheﬁhngvnththeCmn‘t,pmsuanttoNJSA.568-20 |
| ' W
Plainﬁﬁ’demandsamalbijyonalllswessotriable

GNA_'_"' | .'CUN“. |
| PmsuanttoRule425-4 David J D18abato Esq mhembydesxgnatedastialoomelfor B
.tthlaﬁmﬁ‘mtheabovemauer e S ”' '
, .’ TIO:_ : S .
PmsuanttoRule4S-1 lherebycemfy tothebestofmyknowledge,thatthematterin
| oonn'oversyxsnotthesubjectofanyotherachonpmdmginanycourtorthesubjectofapmdmg
.arbmution pmmdmg,nousanyotherachonorarbxtmuonproceedmgoontemplawd. '

 Dett: August 19,2015

li
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* -

A EXHIBITA o

12
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Apnendix XTI-BL

CiviL CASE INFORMATION STATEMENT
(CIS) ' CHG/CK N,
Uss for Initial Law Division AMOUNT:
Civil Part pleadings (not motions) under Rule 4:5-1

Pleading will be rejected for filing, under Rule 1:5-8(c), [OverraviaNT:
if information above the black bar is not completed

. or attorney’s signature Is not affixad [BATCH NUMBER:

1, ATTORNEY/ PRO 8E NAME 2, TELEPHONE NUMBER 8. COUNTY OF VENUE

David J. DiSabato, Esq, : {973) 8132525 Essex
4.FIRMNAME (ff appiicable) _ b, DOOKETN&HBER avaliable
DiSabato & Bouckenooghe LLC . — Oé O—iy
8. OFFICE ADDRESS . 7. DOCUMENT TYPE

4 Hilitop Road . Complaint and Jury Demand
Mendham, New Jersey 07845 . .

Tel.; 873-813-2526 . 8.JURYDEMAND Bl yes [J No
8. NAME OF PARTY (.g., John Doe, Pialntiff) 10. CAPTION

Nancy G. Burgos, on behalf of Nancy @. Burgos, on behalf of herselt and the putative class v. Whole
herself and the putative claas, Foods Market Group, Inc.

Plaintiff E

11, CASETYPENUMBER | 42, HURRICANE ' . v

(See reverss side for listing) | SANDY RELATED? | 13. IS THIS APROFESSIONAL MALPRACTICE GASE? COvyes MNO.

599 LI YE8 W NO | |FyOy HAVE CHECKED “YES,” SEE N.J.5.A. 2A:53 A <27 AND APPLICABLE CASE LAW
: REGARDING YOUR OBLIGATION TO FILE AN AFFIDAVIT OF MERIT.

14. RELATED CASES PENDING? 16. JF YES, LIST DOCKET NUMBERS

0O Yes H No

16. DO YOU ANTICIPATE ADDING ANY PARTIES 17, NAME OF DEFENDANT'S PRIMARY INSURANCE COMPANY (it inown) .
(anising out of sams transaction of oocurrenca)? [J Noke

CASE CHARACTERISTICS FOR PURPOSES OF DETERMINING IF GASE IS APPROPRIATE FOR MEDIATION

78, DO PARTIES HAVE A CURRENT, PAST OR FYES, 16 THAT RELATIONBHIP: . . '
RECURRENT RELATIONSHIP? : 1 EMPLOYEREMPLOYEE O rrexoiNecisor  [J Omer(eqian) .
0 Yes B N 0 Favua [J BusiNESS L

B Unown

1 vss M No
THE INFORMATION PROVIDED ON THIS FORRM C ANMOT BE INTRODUCED INTO EVIRDENCE.

79, DOES THE STATUTE GOVERNING THIS CASE PROVIDE FOR PAYMENT OF FEES BY THELOSING PARTY? Ml ves O No
20, USE THIS SPACE TO ALERT THE COURT TO ANY BPECIAL CASE CHARACTERISTICS THAT MAY WARRANT mmnwmmgﬁzﬁ

OR ACCELERATED DISPOSITION .

21, DO YOU OR YOUR CLIENT NEED ANY DISABILITY ACCOMMODATIONS? | IF YES, PLEASE IGENTIFY THE REQUESTED ACCOMMODATION

e
Oves . H No . . A
22, WILL AN INTERPRETER BE NEEDED? 1F YES, FORWHAT LANGUAGE?
0 Yes M| No

Avg. 2\, 2OVS

Page 4 of8
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CIVIL CASE INFORMATION STATEMENT

(CIS)
Uae for initial pleadlngs (l\ot motions) under Ru!e 4:5-1

CASE TYPES (Choose one and enter numbsr of case type in apprcprlata space on the reverse side. )

Track | - 150 days' discovery
151 NAME CHANGE
178  FORFEITURE |
302 TENANCY
399 REALPROPERI‘Y(oﬂmrmanTm Contract, Cendemnation, OonwcmnnwWorconwm&m)
502 BOOKAOOOUMMnWmM
§05 OTHERINSU cwnmmmdemwymnmaww)
808 PIP COVERAGE

510 UM or UIM CLAIM ( Issuse anly)
511 ACTION ON NEG! INSTRUMENT
512 LEMONLAW

801 SUMMARY ACTION .
. 802 OPEN PUBLIC RECORDS ACT (summary action)
089 mmmmum)

Tmek 0 - 300 days‘ dlsemry
- 305 CONSTRUCTION
808 EMPLOYMENT (other than CEPA or LAD)
5§88 CONTRACT/COMMERCIAL TRANSACTION )
" BOSN AUTO.NEGLIGENCE ~ PERSONAL INJURY trm-\mbal ﬂmhcld) L
GOSY AUTO NEGLIGENCE - PERSONAL INJURY (varbal threshold) -
605 PERBONAL INJURY . , '
. 810 AUTO NEGLIGENCE —~ PROPERTY DAMBE .

UM or UIM CLAIM (Includes badily |
UM or UM CLAIM (i y injury)

_'mekm - 450 days" discovery

0056 CIVIL RIGHTS
307 CONDEMNA

§§

DEFAMATION ’ -

WHISTLEBLOWER / OONSGIEN‘!’SOUS EMPLOYEE PROTEOTION ACT (CE’A) CABES - - :

INVERSE CONDEMNATION . - o

. LAWAGAINSY DISCRIMINATION (LAD) CASES . :
mmmamomuymwwdwplmm dlsewely

ENVIRONMENTALIENVIRONMENT OOVERNSE GA110N

§'§23§'§§E'ss§§§§§§_§

MT. LAUREL
COMPLEX COMMERCIAL
COMPLEX CONSTRUCTION
INSURANCE FRAUD .
FALSE CLAIMB ACT
’AGTIONS IN LIEU OF PREROGATN'EWRITB
. Mummm (Track IV) o
: ACCUTANEASOTRETINOIN 280 REGLAN :
- '214 RISPERDAL/SERCQUEL/ZYPREXA . 290 POMPTON LAKES ENVIROMNTN- U'ﬂGATION
278 ZOMETNAREDIA . 281 PELVIC MESH/GYNECARE
. 279 GADOLINIUM 202 PELVIC MESHMBARD -
- 281 . BRISTOL-MYERS BQUIBB ENV!RONMENTAL 208 DEPUY ASRHIP IMPLANT LI'HGATDN
282 FOSAMAX 285 ALLODERM REGENERATIVE TISSUE MATRIX
285 STRYKER TRIDENT HIP IMPI.ANTS 208 STRYKER REJUVENATE/ABG 1) MODULAR HIPSTEMOOMPONM
"288 LEVAQUIN 207 MIRENA CONTRACEPTIVE DEVICE
287 YAZIYASMIN'OCELLA 601 ASBESTOS
' 288 PRUDENTIAL TORT LITIGATION 623 PROPEOIA

Wmhmemulmammmmwmuammmmmmmmm
Inmmmmwﬂlu

. Pioaseehockoffewhapp“eableeatenow .Putat!veClamMon El'l'itless

4. . L .4..
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

NANCY BURGOS, on behalf of herself

and the putative class, Docket No. 15-cv-
Plaintiffs, CERTIFICATION PURSUANT TO
LOCAL CIVIL RULE 11.2
V.

WHOLE FOODS MARKET GROUP,
INC.

Defendant.

I am a Shareholder of the firm of Greenberg Traurig, LLP, attorneys for Whole Foods
Market Group, Inc. (“Whole Foods”). I am licensed to practice before the Courts of the State of
New Jersey and before this Court. To my knowledge, the matter in controversy in this case is not
the subject of any other action pending in any Court, or of any pending arbitration or
administrative proceeding.

I certify that the foregoing statements made by me are true. I am aware that if any of the
foregoing statements made by me are willfully false, I am subject to punishment.

Dated: October 8, 2015
GREENBERG TRAURIG, LLP

By: Qﬁ _ [-:{WL-,\\

David E. Sellinger, Esq.)‘ ~

200 Park Avenue

P.O. Box 677

Florham Park, NJ 07932-0677
(973) 360-7900

(973) 301-8410 (fax)

Attorneys for Defendant,

Whole Foods Market Group, Inc.

AUS 536450774v1



