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NOTICE OF MOTION AND MOTION 
FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 

  

PLEASE TAKE NOTICE that on February 3, 2016, at 2:00 p.m., in the United States District 

Courthouse, 225 Cadman Plaza East, Brooklyn, New York 11201, before the Honorable Robert 

M. Levy, Plaintiffs Batsheva Ackerman, Ruslan Antonov, James Koh, and Juliana Ford will, and 

hereby do, move the Court for an order granting final approval of the Parties’ proposed class 

settlement for injunctive relief.  

 This motion is based upon this Notice of Motion, the accompanying Memorandum of 

Law, the accompanying Declaration of Michael R. Reese; the Declaration of Steven Weisbrot; 

all of the pleadings and documents on file in these actions; and, such other matters as may be 

presented at or before the hearing.  

DATED:  January 8, 2016   Respectfully submitted, 

      By: /s/ Michael R. Reese 
      Michael R. Reese 
      REESE LLP 
      100 West 93rd Street, 16th Floor 
      New York, NY 10025 
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SCOTT+SCOTT,  
ATTORNEYS AT LAW, LLP 
405 Lexington Avenue, 40th Floor 
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I. INTRODUCTION 

Court appointed Class Counsel, on behalf of Plaintiffs1 Batsheva Ackerman, Ruslan 

Antonov, James Koh, and Juliana Ford,2 respectfully request that this Court finally approve a 

proposed class action settlement pursuant to which Defendants have agreed to entry of an 

injunction requiring them to: 

• Place the words “with sweeteners” next to the name of the Product on the 

Principal Display Panel and information panel of the Product’s labeling; 

• State the amount of calories per bottle of the Product prominently on the Principal 

Display Panel of the Product; 

• Place the statement, “see nutrition facts for more detail,” in bold type, 

immediately after all uses of the statement, “excellent source [of certain 

nutrients]” on the Product’s labeling; and 

• Refrain from using certain statements regarding the ingredients of the Products; 

and 

• Refrain from using certain statements advertising the Product’s purported health 

benefits on the Product’s labeling or in its marketing.3 

In providing the Settlement Class with significant injunctive relief that will both increase 

the transparency of and remove misleading statements from the Product’s labeling and 

marketing, the proposed settlement is more than “fair, adequate, and reasonable.”  The proposed 

                                                   
1 Capitalized terms shall have the meaning that the Settlement Agreement ascribes to them in 
Section I (titled “Definitions”) and, as appropriate, elsewhere in the Settlement Agreement. 
2 The Settlement Agreement defines Plaintiffs as “Class Representatives” and seeks their 
appointment as representatives for the Settlement Class.  Settlement Agreement, ¶¶ 21.e. & 22.e. 
3 A full list of these former labeling claims can be found in the Agreement.  See Settlement 
Agreement, ¶ 35.d. 
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settlement was negotiated at arm’s length by highly experienced class counsel, and reached only 

following briefing, argument and decisions with respect to Defendants’ motion to dismiss 

Plaintiffs’ claims in their entirety and Plaintiffs’ motion for class certification.  Thus, Plaintiffs 

and Class Counsel were fully informed of the strengths and weaknesses of the claims asserted.  

Accordingly, because this proposed settlement is both substantively and procedurally fair, 

Plaintiffs and Class Counsel respectfully urge that final approval is warranted.   

II. PROCEDURAL HISTORY 

The proposed settlement is the culmination of almost seven years of vigorously contested 

litigation.  The following is a brief summary of the litigation to date.  A more detailed statement 

of the facts and procedural history is contained in the Declaration of Michael R. Reese in 

Support of Motion for Final Approval of Class Action Settlement, Approval of Attorneys’ Fees 

and Costs, and Approval of Service Awards for the Named Plaintiffs that is being filed 

simultaneously with this Motion (“Reese Decl.”).  See Reese Decl. ¶¶ 7-24. 

On January 14, 2009, Plaintiff James Koh, individually and on behalf of all California 

residents who had purchased vitaminwater brand beverages, filed a complaint against The Coca-

Cola Company and Energy Brands Inc. in the U.S. District Court for the Northern District of 

California, alleging statutory and common law causes of action for false and misleading 

advertising and related claims, in connection with Defendants’ labeling and other marketing of 

the Product.  See Complaint, Koh v. Coca-Cola Co., No. 3:09-cv-00182 (N.D. Cal. Jan. 14, 

2009); Reese Decl. ¶ 11.   Shortly thereafter, four additional cases were filed in the following 

jurisdictions: the U.S. District Court for the Eastern District of New York (Ackerman v. Coca-

Cola Co., No. 1:09-cv-00395-DLI-RML (E.D.N.Y.)); the U.S. District Court for the Central 

District of California (Pelkey v. Coca-Cola Co., No. 2:09-cv-01239-ODW-JTL (C.D. Cal.)); the 
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U.S. District Court for the District of New Jersey (Valentine v. Coca-Cola Co., No. 1:09-cv-

03762-NLH-JS (D.N.J.)); and California Superior Court (Antonov v. Coca-Cola Co., No. 09-

487628 (Cal. Super. Ct.)).4  Id.  To consolidate the cases into a single action, the plaintiffs in 

Koh, Pelkey, Valentine, and Antonov voluntarily dismissed their individual cases and joined 

Ackerman as plaintiffs.  E.g., Notice of Voluntary Dismissal, Koh v. Coca-Cola Co., No. 3:09-

cv-00182 (N.D. Cal. May 15, 2009); Reese Decl. ¶ 11. With these plaintiffs added, Class 

Counsel filed an amended complaint in the U.S. District Court for the Eastern District of New 

York, alleging claims under the common law and New York and California deceptive trade 

practices statutes.  Second Amended Class Action Complaint, Ackerman v. Coca-Cola Co., No. 

1:09-cv-00395-DLI-RML (E.D.N.Y. Oct. 6, 2009), ECF No. 32; Reese Decl. ¶ 11.  

Defendants moved to dismiss the amended complaint, and on July 21, 2010, the U.S. 

District Court for the Eastern District of New York issued a decision sustaining the vast majority 

of the claims.  Ackerman v. Coca-Cola Co., No. 1:09-cv-00395-DLI-RML, 2010 WL 2925955, 

at *26 (E.D.N.Y July 21, 2010) (dismissing breach of warranty claims but sustaining all other 

common law claims, as well as the New York and California statutory claims); Reese Decl. ¶ 13.  

Class certification discovery and briefing ensued, and on July 18, 2013, Magistrate Judge Levy 

recommended that this Court certify the Plaintiffs’ California and New York classes as 

injunctive relief classes under Federal Civil Procedure Rule 23(b)(2).  Ackerman v. Coca-Cola 

Co., No. 1:09-cv-00395- DLI-RML, 2013 WL 7044866, at *23 (E.D.N.Y. July 18, 2013); Reese 

Decl. ¶¶  16-18.  

                                                   
4 Defendants removed the last case, Antonov, to the U.S. District Court for the Northern District 
of California.  Notice of Removal, Antonov v. Coca-Cola Co., No. 3:09-cv-02200-VRW (N.D. 
Cal. May 19, 2009). 
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Following various discovery disputes, at a status conference held on July 28, 2014, the 

Parties agreed to engage in settlement conferences with Magistrate Judge Levy.  Reese Decl. ¶¶  

21-24. Beginning on September 8, 2014, and occurring on an ongoing basis thereafter, these 

conferences, together with a session with a highly respected private mediator, Hon. Richard J. 

Holwell (Ret.), culminated with the execution of the Settlement Agreement on September 29, 

2015.  Class Counsel filed the Settlement Agreement and moved this Court for its preliminary 

approval on September 30, 2015.  Reese Decl. ¶¶  21-24. 

On October 7, 2015, this Court: granted Plaintiffs’ motion for preliminary approval of the 

Settlement Agreement; provisionally certified the Settlement Class under Rule 23(b)(2); 

appointed Batsheva Ackerman, Ruslan Antonov, James Koh, and Juliana Ford, to serve as Class 

Representatives; approved the class Notice Plan; and approved Michael R. Reese of Reese LLP, 

Deborah Clark-Weintraub of Scott+Scott, Attorneys at Law, LLP, and Maia Kats of the Center 

for Science in the Public Interest, as Class Counsel.5  Reese Decl. ¶ 24. 

As per the Notice Plan, the Notice Administrator has notified Settlement Class Members 

of the proposed settlement through publication of the summary notice in USA Today and the 

establishment of a website that contains all relevant information regarding the settlement-

approval process (www.nycavitaminwaterclassactionsettlement.com).  See Declaration of Steven 

Weisbrot filed simultaneously herewith (“Weistbrot Decl.”).  Class members have until January 

15, 2016, to object to the proposed settlement.     

  

                                                   
5 Dkt. Entry, Entered 10/07/2015. 
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III. TERMS OF THE SETTLEMENT AGREEMENT 

The Settlement Agreement: describes the Injunctive Relief to be provided by Defendants; 

defines the Settlement Class, for settlement purposes; and proposes a plan for disseminating 

Notice of the Settlement to Settlement Class Members. 

A. Injunctive Relief 

The Settlement Agreement provides for the following significant injunctive relief.6  

First, Defendants will be required to place the words “with sweeteners” on the Principal 

Display Panel and information panel of the Product’s labeling.  The placement and font of these 

words must be conspicuous—i.e., placed next to the name “vitaminwater,” and below the 

Product’s variety name (e.g., power-c) and Flavor (e.g., dragonfruit)—and have the same size 

and clarity as the phrase, “flavored + other natural flavors,” as it appears on the Product’s 

labeling.7   

Second, the Agreement also requires Defendants to list the amount of calories per bottle 

of the Product on the Principal Display Panel of the Product.8  

 Third, should Defendants include the statement, “excellent source [of certain nutrients],” 

on the Product’s labeling, Defendants must also place the statement, “see nutrition facts for more 

detail,” in bold type immediately below that former statement.   

                                                   
6 Defendants will begin and complete implementation of the injunctive relief within three months 
and twenty-four months of the effective date of the Final Approval Order and Judgment, 
respectively.  See Settlement Agreement, ¶ 34. 
7 Moreover, this phrase—“with sweeteners”—must, maintain a font size proportional to that 
found in Exhibit A of the Settlement Agreement.  See Settlement Agreement, ¶ 35.a. 
8 Under the Agreement, the Product’s “Principal Display Panel” means “the part of [the 
Product’s] label that is most likely to be displayed, presented, shown, or examined under 
customary conditions of display for retail sale.”  21 C.F.R. § 101.1 (2013); see also Settlement 
Agreement, ¶ 21.ff. 
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 And, fourth, Defendants may not use certain specific statements advertising the Product’s 

purported health benefits or characterizing the ingredients on the Product’s labeling or in its 

marketing.  These statements include, but are not limited to, the following: “vitamins + water = 

all you need”; “made for the center for responsible hydration”; “specially formulated to support 

optimal metabolic function with antioxidants that may reduce the risk of chronic diseases and 

vitamins necessary for the generation and utilization of energy from food”; “specially formulated 

with nutrients required for optimal functioning of the immune system, and the generation and 

utilization of energy from food to support immune and other metabolic activities.”9 

B. Certification of the Settlement Class 

The Agreement defines a Settlement Class, for settlement purposes, consisting of two 

Settlement Subclasses—the New York Class and the California Class.  These Settlement 

Subclasses are defined as follows: 

(i) New York Class: All New York residents who purchased vitaminwater within 

New York State at any time from January 20, 2003, up to and including the 

Notice Date.  

(ii) California Class: All California residents who purchased vitaminwater at any 

time from January 15, 2005, up to and including the Notice Date.   

Both Settlement Subclasses exclude: officers and directors of Defendants; members of 

the immediate families of the officers and directors of Defendants; the legal representatives, 

heirs, successors, and assigns of officers and directors of Defendants; and, any entity in which 

officers and directors of Defendants have or have had a controlling interest.  

  

                                                   
9 A full list of these former labeling claims can be found in the Agreement.  See Settlement 
Agreement, ¶ 35.d. 
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C. Settlement Notice 

The Settlement Agreement includes a Notice Plan that has been approved by this Court.10   

To summarize, the Notice Plan: proposed the appointment of Angeion Group (“Notice 

Administrator”) to administer the notice process; and outlined the forms and methods by which 

notice of, and the opportunity to object to, the Settlement Agreement has been and will continue 

to be given to Settlement Class Members.  Currently, the Notice Plan is still being carried out, as 

Settlement Class Members have until January 15, 2016 to object to the proposed settlement.    

 The Notice Plan provided two forms by which the Notice Administrator must 

disseminate notice of the Settlement Agreement to Settlement Class Members: a Summary 

Notice (designed to provide material information about the Agreement); and a Long-Form 

Notice (designed to provide notice of the full terms of the Settlement Agreement).  See 

Settlement Agreement, Exhibits C & D.  The Notice Plan instructed the Notice Administrator to 

provide notice of the Settlement Agreement through publication of the Summary Notice in USA 

Today and creation of a Class Settlement Website, containing the aforementioned notice forms, 

settlement-related court filings, and any other relevant information and updates regarding the 

court-approval process.  The Notice Plan provided that each of these means of notice must be 

accomplished within 15 days of the Court’s Preliminary Approval of the Settlement Agreement 

and that the Class Settlement Website must be kept on the Internet for at least six months from 

the date of its creation, or 30 days after the termination or Effective Date of the Settlement 

Agreement—whichever is later.  As stated in the Weisbrot Declaration, the Notice Administrator 

has satisfied, and continues to satisfy these requirements.   

  
                                                   
10 Dkt. Entry, Entered 10/07/2015.   
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D. Attorneys’ Fees 

Class Counsel have worked on this case for more than seven years.  Under the Settlement 

Agreement, subject to the Court’s approval, Defendants have agreed to will pay an amount of up 

to $2,730,000, as compensation for these years of work on this matter.  This amount was 

negotiated with the assistance of a highly respected mediator  - the Honorable Richard J. Holwell 

(Ret.) - only after the materials terms of the injunctive relief were agree to the by the Parties. 

Settlement Agreement, ¶ 41; Reese Decl. ¶¶  22-24.Concurrently with the filing of this motion, 

Class Counsel have filed a motion for an award of attorneys’ fees and reimbursement of 

litigation expenses.   

E. Class Representative Service Awards 

In exchange for the release of the Plaintiffs’ individual claims and for their efforts in 

prosecuting the matter on behalf of the Settlement Class, Defendants will, subject to Court 

approval, pay each Plaintiff— Batsheva Ackerman, Ruslan Antonov, James Koh, and Juliana 

Ford—a service award in the amount of $5,000.  Settlement Agreement, ¶ 42.  Concurrently with 

the filing of this motion, Class Counsel have filed a motion for service awards for Plaintiffs, as 

Class Representatives.   
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IV. ARGUMENT 

A. The Court Should Approve the Settlement Agreement 

Under Rule 23(e)(2) of the Federal Rules of Civil Procedure, a court may approve a class 

action settlement “only . . . on finding that [the agreement] is fair, reasonable and adequate.”  

Fed. R. Civ. P. 23(e)(2).  The “fair, reasonable and adequate” standard effectively requires 

parties to show that a settlement agreement is both: (1) procedurally fair; and (2) substantively 

fair.  See Charron v. Wiener, 731 F.3d 241, 247 (2d Cir. 2013) (citations omitted); accord 

McReynolds v. Richards-Cantave, 588 F.3d 790, 803–04 (2d Cir. 2009).  In recognition of the 

“strong judicial policy in favor of settlements, particularly in the class action context,” courts 

evaluating settlement agreements adopt a presumption of both their procedural and substantive 

fairness.  See McReynolds, 588 F.3d at 803 (citing Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 396 

F.3d 96, 116 (2d Cir. 2005)).  In its Order granting Plaintiffs’ Motion for Preliminary Approval 

of the Settlement Agreement, this Court preliminarily approved the Settlement Agreement.  

Here, because the Settlement Agreement is both procedurally and substantively fair, Plaintiffs 

respectfully ask the Court to finally approve the Agreement. 

1. The Settlement Is Procedurally Fair, as It Was Reached After Protracted 

Arm’s-Length Negotiations 

 
To demonstrate the procedural fairness of a settlement agreement, a party must show that 

the agreement “is the product of arm’s-length, good faith negotiation.”  McReynolds, 588 F.3d at 

804; see also Padro v. Astrue, No. 11-CV-1788 (CBA)(RLM), 2013 WL 5719076, at *3 

(E.D.N.Y. Oct. 18, 2013) (“Where the integrity of the negotiation process is preserved, a strong 

initial presumption of fairness attaches to the proposed settlement.”).  Here, Plaintiffs engaged in 

nearly seven years of hard-fought litigation and participated in extensive settlement negotiations 

under the supervision of this Court, professional mediator Antonio Piazza, and the Honorable 
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Richard Holwell (Ret.), and were—during the entirety of the action—represented by counsel 

with significant experience in consumer and class action litigation.  Participation of a highly 

qualified mediator in settlement negotiations “strongly supports [the] finding that negotiations 

were conducted at arm's length and without collusion.”  Yang v. Focus Media Holding Ltd., No. 

11-Civ. 9051 (CM) (GWG), 2014 WL 4401280, at *5 (S.D.N.Y. Sept. 4, 2014); see also 

D'Amato v. Deutsche Bank, 236 F.3d 78, 85 (2d Cir. 2001) (a mediator's involvement in 

settlement negotiations “helps to ensure that the proceedings were free of collusion and undue 

pressure”).  Thus, the Agreement is procedurally fair. 

2. The Settlement Is Substantively Fair, as Demonstrated by Application of 

the Grinnell Factors  

 
To demonstrate the substantive fairness of a settlement agreement, a party must show that 

the factors set out by the Second Circuit in City of Detroit v. Grinnell Corp., 495 F.2d 448 (2d 

Cir. 1974) (“Grinnell”) weigh in favor of approving the settlement agreement.  Charron, 731 

F.3d at 247 (citations omitted).  The nine Grinnell factors are: 

(1) the complexity, expense and likely duration of the litigation; 
(2) the reaction of the class to the settlement; (3) the stage of the 
proceedings and the amount of discovery completed; (4) the risks 
of establishing liability; (5) the risks of establishing damages; (6) 
the risks of maintaining the class action through the trial; (7) the 
ability of the defendants to withstand a greater judgment; (8) the 
range of reasonableness of the settlement … in light of the best 
possible recovery; (9) the range of reasonableness of the settlement 
… to a possible recovery in light of all the attendant risks of 
litigation. 
 

McReynolds, 588 F.3d at 804 (quoting Grinnell, 495 F.2d at 463).  These factors 

overwhelmingly favor final approval of the Settlement Agreement.   
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(i) The complexity, expense, and likely duration of litigation 

Consumer class action lawsuits, like this action, are complex, expensive, and lengthy.  

See, e.g., Dupler v. Costco Wholesale Corp., 705 F. Supp. 2d 231, 239 (E.D.N.Y. 2010).  As 

described above, Plaintiffs filed this action almost seven years ago.  Since then, the action has 

prompted two motions to transfer before the Judicial Panel on Multidistrict Litigation; motions 

for dismissal and summary judgment; discovery, including fact and expert discovery; extensive 

class certification proceedings, including full briefing, and an all-day hearing, and briefing in 

connection with Defendants’ objections to this Court’s Report and Recommendation; private 

mediation; and multiple disputes over discovery issues.  Should this Court not approve the 

Settlement Agreement, this lengthy and contentious litigation would resume, with disputes likely 

continuing over class certification, including an attempted appeal to the Second Circuit by 

whichever party ultimately prevailed on the issue in the District Court, summary judgment 

motions, and expert testimony.  Moreover, the benefits of reverting to litigation would be 

uncertain. 

(ii) The reaction of the class to the settlement 

The deadline for objecting to the Settlement Agreement is January 15, 2016.  Although 

this deadline has not yet been reached, the response to date suggests that the vast majority of 

class members support the Settlement Agreement.  As of January 8, 2016, only one class 

members have objected to final approval of the settlement.11  Accordingly, to the extent this 

factor can be assessed at this time, it weighs in favor of approving the Settlement Agreement. 

  

                                                   
11 The deadline for objection is January 15, 2016.  All objections will be addressed in Plaintiffs’ 
Reply that is due by January 22, 2016. 
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(iii) The stage of the proceedings and the amount of discovery completed 

The third Grinnell factor—the stage of the proceedings and the amount of discovery 

completed—considers “whether Class Plaintiffs had sufficient information on the merits of the 

case to enter into a settlement agreement . . . and whether the Court has sufficient information to 

evaluate such a settlement.”  In re Payment Card Interchange Fee & Merchant Discount 

Antitrust Litig., 986 F. Supp. 2d 207, 224 (E.D.N.Y. 2013) (citations omitted).  Here, Plaintiffs 

filed comprehensive briefs opposing Defendants’ motion to dismiss the action in its entirety and 

in support of class certification.  This briefing highlighted the many difficult issues Plaintiffs 

faced in maintaining this Action in finally prevailing on their motion for class certification.  In 

addition, Plaintiffs reviewed thousands of pages of documents produced by Defendants and 

deposed numerous employees and experts proffered by Defendants.  Thus, Plaintiffs and Class 

Counsel had sufficient information to evaluate the terms of the proposed settlement. 

(iv) The risks of establishing liability and of maintaining the class 

action through the trial 

The fourth and sixth Grinnell factors—the risks of establishing liability, and of 

maintaining the class action through the trial—naturally weigh in favor of approving the 

Settlement Agreement.12  “Litigation inherently involves risks.”  Willix v. Healthfirst, Inc., No. 

07-cv-1143, 2011 WL 754862, at *4 (E.D.N.Y. Feb. 18, 2011) (citation omitted).  Settlements, 

because they avoid merits and class certification adjudication, remove uncertainty over 

establishing a defendant’s liability and maintaining a class’ certification.  See id.  

  

                                                   
12 The fifth Grinnell factor (the risk of establishing damages) is not relevant to this action—and 
thus does not weigh either for or against approving the Agreement—as Plaintiffs seek injunctive 
relief.  Moreover, the Court only recommended certification of a Rule 23(b)(2) class. 
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Notably, in its Report and Recommendation, this Court recommended that the Settlement 

Class be certified as to a 23(b)(2) class only.  Moreover, Defendants have objected to this report, 

and the issue remains pending.  See Defs’ Partial Objection to Report & Recommendation, 

Ackerman v. Coca-Cola Co., No. 1:09-cv-00395-DLI-RML (E.D.N.Y. filed Aug. 1, 2013).  Even 

if the District Court adopted this Court’s Report and Recommendation, Defendants would likely 

appeal that decision, and extensive discovery and briefing would follow, prior to any merits 

determination.  Willix, 2011 WL 754862, at *4 (commenting that appeals, discovery, and 

briefing likely follow from class certification).  This expensive and protracted litigation would 

persist, with no guaranteed favorable outcome for either Plaintiffs or Defendants. 

(v) The ability of Defendants to withstand a greater judgment 

The seventh Grinnell factor—the ability of a defendant to withstand a greater judgment— 

has, in practice, transformed into an acknowledgement that it is more important that a class 

receive some relief than possibly “yet more” relief.  Charron v. Pinnacle Grp. N.Y. LLC, 874 F. 

Supp. 2d 179, 201 (S.D.N.Y. 2012).  The Settlement Agreement, as discussed above, affords the 

Settlement Class substantial benefits, as it achieves the Settlement Class’ goal of beneficially 

changing the Product’s labeling.  Moreover, by resolving the Settlement Class’ claims, the 

Settlement Agreement removes the Settlement Class’ costs of maintaining litigation. 

(vi) The range of reasonableness of the settlement in light of the best 

possible recovery and in light of all the attendant risks of litigation 

The relief provided by the Settlement Agreement is within the range of reasonableness, in 

light of the best possible recovery and in light of all the attendant risks of litigation.  Courts have 

consistently approved injunction-only settlement agreements that resolve food mislabeling class 

actions.  See, e.g., Lilly v. Jamba Juice Co., No. 13-cv-02998, 2015 WL 2062858 (N.D. Cal. 

May 4, 2015); Final Order Approving Class Action Settlement, In re Quaker Oats Labeling 
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Litig., No. 5:10-cv-00502-RS (N.D. Cal. filed July 29, 2014).  In doing so, these courts have 

emphasized that the relief obtained in these settlements—relabeling of the challenged product—

“provides meaningful injunctive relief . . . within the range of possible recoveries by the Class.”  

Final Order Approving Class Action Settlement at 4, In re Quaker Oats Labeling Litig., No. 

5:10-cv-00502-RS (N.D. Cal. filed July 29, 2014). 

Here, the gravamen of the Action was that Defendants were deceiving consumers by 

leading them to believe that vitaminwater consisted of only vitamins and water and making 

unwarranted health claims.  The injunction that will be entered by this Court in the event the 

Settlement is approved goes a long way towards remedying this deception by (i) requiring 

Defendants to disclose on the principal display panel that vitaminwater contains sweeteners and 

enjoining Defendants from making certain statement regarding the ingredients such as “vitamins 

+ water = what’s in your hand” and “vitamins + water = all you need”; and, (ii) enjoining 

Defendants from claiming non-existent health benefits from its consumption.  Thus, 

consideration of the range of reasonableness of the settlement in light of the best possible 

recovery and in light of all the attendant risks of litigation weighs strongly in favor of approving 

the Settlement Agreement. 

Collectively and independently, thus, the Grinnell factors warrant a conclusion that the 

Settlement Agreement is fair, adequate, and reasonable.  As such, Plaintiffs respectfully request 

the Court to finally approve the Agreement. 
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B. The Court Should Certify the Settlement Class 

A court may certify a settlement class upon finding that the action underlying the 

settlement satisfies all Rule 23(a) prerequisites and Rule 23(b) requirements.  See Amchem 

Prods., Inc. v. Windsor, 521 U.S. 591, 619–22 (1997).  In its Order granting Plaintiffs’ Motion 

for Preliminary Approval of the Settlement Agreement, this Court provisionally certified the 

Settlement Class.  Here, because the Settlement Class satisfies all Rule 23(a) prerequisites and 

Rule 23(b)(2) requirements, Plaintiffs respectfully ask the Court to finally certify the Settlement 

Class, for settlement purposes. 

1. The Class Meets All Rule 23(a) Prerequisites 

Federal Civil Procedure Rule 23(a) has four prerequisites for certification of a class 

action: (i) numerosity; (ii) commonality; (iii) typicality; and (iv) adequate representation.  The 

Settlement Class meets each of these four prerequisites and, consequently, satisfies Rule 23(a). 

(i) Numerosity 

Under the numerosity prerequisite of Rule 23(a), plaintiffs must show that their proposed 

class is “so numerous that joinder of all [its] members is impracticable.”  Fed. R. Civ. P. 

23(a)(1).  The Second Circuit has consistently treated this prerequisite liberally, explaining that 

numerosity will be found where a proposed class is “obviously numerous.”  Marisol A. v. 

Giuliani, 126 F.3d 372, 376 (2d Cir. 1997); see also Robidoux v. Celani, 987 F.2d 931, 935 (2d. 

Cir. 1993).  Though no magic number of class members exists for meeting the numerosity 

prerequisite, courts “presume [the prerequisite is met] for classes larger than forty members.”  

Penn. Pub. Sch. Employees’ Ret. Sys. v. Morgan Stanley & Co., 772 F.3d 111, 120 (2d Cir. 

2014).   
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Here, the Settlement Class is “obviously numerous.”  Marisol A., 126 F.3d at 376.  This 

Court, in its previous Report and Recommendation, found that “there is no dispute” that 

hundreds of thousands of people purchased vitaminwater in New York and California during the 

class periods.  Ackerman, 2013 WL 7044866, at *7–8.  Accordingly, the Settlement Class here 

clearly meets the numerosity prerequisite of Rule 23(a). 

(ii) Commonality 

Under the commonality prerequisite of Rule 23(a), plaintiffs must show that “questions 

of law or fact common to the [proposed] class” exist.  Fed. R. Civ. P. 23(a)(2).  The U.S. 

Supreme Court has clarified that this prerequisite will be found where a proposed class’ members 

have brought claims that all centrally “depend upon [the resolution of] a common contention.”  

Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551 (2011).  The Second Circuit has construed 

this instruction liberally, holding that plaintiffs need only allege injuries “derive[d] from 

defendants’ . . . unitary course of conduct.”  Sykes v. Mel S. Harris & Assocs. LLC, 780 F.3d 70, 

84 (2d Cir. 2015). 

Here, Settlement Class Members bring claims that centrally depend on the resolution of a 

common contention—whether vitaminwater’s labeling would mislead a reasonable consumer.  

This Court, in its Report and Recommendation, aptly concluded that “whether or not the 

[P]roduct name was misleading or deceptive to a reasonable consumer is a single question of fact 

that satisfied the commonality” prerequisite, and “plaintiffs are not [further] required to 

demonstrate that all of the [proposed] class members had identical motivations for purchasing” 

the Product.  Ackerman, 2013 WL 7044866, at *10.  Thus, the commonality prerequisite of Rule 

23(a) is satisfied here. 
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(iii) Typicality 

Under the typicality prerequisite of Rule 23(a), plaintiffs must show that their proposed 

class representatives’ claims “are typical of the [class’] claims.”  Fed. R. Civ. P. 23(a)(3).  The 

Second Circuit has interpreted this prerequisite to require plaintiffs to show that “the same 

unlawful conduct was directed at or affected both the named plaintiff and the class sought to be 

represented.”  Robidoux, 987 F.2d at 936–37 (citations omitted).  District courts in the Second 

Circuit, moreover, have repeatedly found this prerequisite easily satisfied, particularly in 

consumer class action cases.  See Enriquez v. Cherry Hill Mkt. Corp., 993 F. Supp. 2d 229, 233 

(E.D.N.Y. 2014); Fogarazzao v. Lehman Bros., Inc., 232 F.R.D. 176, 180 (E.D.N.Y. 2005) 

(“The typicality requirement is not demanding.” (internal citations and quotation marks 

omitted)). 

Here, the claims of the Class Representatives are typical of the Settlement Class’ claims.  

The Plaintiffs and the rest of the Settlement Class all allege that Defendants committed the same 

unlawful conduct—misleadingly labeling and naming their Product, in violation of California 

and New York deceptive trade practices statutes and the common law.  Again, as with the 

numerosity and commonality prerequisites, this Court found the typicality prerequisite was easily 

met in this action, succinctly concluding, “[t]he issue at the core of this action . . . is typical 

among both the group of named plaintiffs and the proposed classes.  Therefore, plaintiffs have 

satisfied [the typicality] element.”  Ackerman, 2013 WL 7044866, at *11. 
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(iv) Adequate Representation 

Under the adequate representation prong of 23(a), plaintiffs must show that their 

proposed class representatives will “fairly and adequately protect the interests of the class.”  Fed. 

R Civ. P. 23(a)(4).  To do this, plaintiffs must demonstrate that the: (1) class representatives do 

not have conflicting interests with other class members; and (2) class counsel is “qualified, 

experienced and generally able to conduct the litigation.”  Marisol A., 126 F.3d at 378. 

Courts within the Second Circuit have consistently applied a lenient standard for meeting 

both of the adequate representation requirements.  Diaz v. Residential Credit Solutions, Inc., 299 

F.R.D. 16, 20–21 (E.D.N.Y. 2014).  For the first requirement (adequacy of class representatives), 

Second Circuit courts have required that plaintiffs merely show that “no fundamental conflicts 

exist” between a class’ representative(s) and its members. Charron, 731 F.3d at 249.  For the 

second requirement (adequacy of class counsel), courts in the Second Circuit generally presume 

it met, only finding it not met in instances where class counsel represents other clients whose 

interests are inherently at odds with the class’ interests or class counsel also acts as a class 

representative.  Moore v. Margiotta, 581 F. Supp. 649, 652 (E.D.N.Y. 1984). 

Here, the adequate representation prerequisite is satisfied.  The Plaintiffs have no 

fundamental conflicts with other Settlement Class Members’ interests, as they seek the same type 

of relief (injunctive relief) and assert the same legal claims, as other Settlement Class Members.  

Similarly, Class Counsel are “qualified, experienced and generally able to conduct the 

litigation,” as they do not represent any clients with interests at odds with the Settlement Class’, 

are not also acting as class representatives, and have extensive experience in class action 

litigation and consumer advocacy.  See Ackerman, 2013 WL 7044866, at *12.  Thus, the 

adequate representation prerequisite is met.  
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2. The Class Meets All Rule 23(b)(2) Requirements 

For certification, in addition to satisfying all Rule 23(a) prerequisites, a settlement class 

must satisfy Rule 23(b).  See Fed. R. Civ. P. 23(b).  The Settlement Class, as a class seeking 

injunctive relief, meets all Rule 23(b)(2) requirements, and the Court should certify it.  Rule 

23(b)(2) provides: “A class action may be maintained if . . . the party opposing the class has 

acted or refused to act on grounds that apply generally to the class, so that final injunctive relief 

or corresponding declaratory relief is appropriate respecting the class as a whole . . . .”  Id.  The 

Second Circuit has interpreted this to mean that class-wide injunctive relief must provide benefit 

to all class members (even if in different ways).  Sykes, 780 F.3d at 97 (citing Wal-Mart Stores, 

Inc., 131 S. Ct. at 2557–58); see also Parsons v. Ryan, 754 F.3d 657, 688 (9th Cir. 2014) 

(holding the same). 

For example, in the case, Sykes v. Mel S. Harris & Assocs. LLC, the Second Circuit 

certified a class, under Rule 23(b)(2), comprised of persons injured by the defendant’s illegal 

procurement of default judgments.  Sykes, 780 F.3d 70, 97 (2d Cir. 2015).  The court reasoned 

that the plaintiffs’ proposed injunctive relief—an order enjoining defendants from fraudulently 

procuring default judgments and directing them to properly serve process in the future—would 

benefit each class member.  Id.  Similarly, in the case, Amara v. CIGNA Corp., the Second 

Circuit certified a class comprised of all CIGNA employees that had had their retirement plans 

altered without proper notice.  Amara v. CIGNA Corp., 775 F.3d 510, 514–16, 522 (2d Cir. 

2014).  The court reasoned that the injunctive relief sought by the plaintiffs—reformation of 

these retirement plans—would likewise benefit each class member.  Id. at 522. 

Like the class members in Sykes and Amara, this relief would, in remedying the Product’s 

labeling, benefit each Settlement Class Member at once.  Moreover, as this Court observed 
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previously, “equitable relief in the form of an injunction would be an appropriate remedy” for the 

Settlement Class.  Ackerman, 2013 WL 7044866, at *17.  Accordingly, the Settlement Class 

should be found to meet Rule 23(b); and, as the Settlement Class also satisfies the Rule 23(a) 

prerequisites, the Settlement Class should be certified for injunctive relief. 

C. The Notice Plan Has, and Will Continue to, Adequately Advised Settlement 

Class Members of Their Rights 

 
Due Process and the Federal Rules of Civil Procedure require that notice to the class of a 

class action settlement “fairly apprise the prospective members of the class of the terms of the 

proposed settlement and of the options that are open to them in connection with the 

proceedings.”  Visa U.S.A., Inc., 396 F.3d at 114.  The standard for determining whether a class 

action settlement notice satisfies this requirement “is measured by reasonableness.”  Id. at 113.   

Here, the robust notice program meets the requirements of Due Process and the Federal 

Rules of Civil Procedure.  The Notice forms explains the litigation, summarize the Settlement 

Agreement’s terms, describes the request for attorneys’ fees and expenses, and explains the 

deadline and procedure for filing objections to the Settlement Agreement.  See Settlement 

Agreement, Exhibits C & D.  Additionally, the notice directs Settlement Class Members to a 

website where they can obtain more information on the Settlement Agreement and directly 

contact the Notice Administrator.  See id.  The Notice Plan, as evidenced by these features, is 

reasonable, and thus satisfies the requirements of Due Process and the Federal Rules of Civil 

Procedure. 
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Moreover, the Notice Plan has proven effective in providing notice to Settlement Class 

Members.  The successful reach of a class action settlement notice can be judged, in part, by the 

reaction of the class.  See Handschu v. Special Servs. Div., 787 F.2d 828, 833 (2d Cir. 1986).  

The settlement website (www.nycavitaminwaterclassactionsettlement.com), which went live on 

October 2, 2015, has received more than 51,000 website page visitors.  Weisbrot Decl. at ¶ 6.   

The combined total number of impressions from the from the Facebook campaign and internet 

banner advertisements has been over 78 million impressions.  Weisbrot Decl. at ¶ 7.   Notice was 

also effected by publication in USA Today, which has a nationwide circulation to millions of 

consumers.  Weisbrot Decl. at ¶ 8.  Overall, the positive reaction and extensive reach of the class 

action settlement notice further demonstrates its success.   
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V. CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that this Court finally: (1) certify 

the Settlement Class for the purpose of the settlement; and (2) approve the Settlement 

Agreement.  

Respectfully submitted, 

 

Dated: January 8, 2016        By: /s/ Michael R. Reese 
      Michael R. Reese 
      REESE LLP 
      100 West 93rd Street, 16th Floor 
      New York, NY 10025 
        

Maia Kats 
      CENTER FOR SCIENCE 

IN THE PUBLIC INTEREST   
1220 L Street, NW, Suite 300 
Washington, D.C. 20005 

 
Deborah Clark-Weintraub 
SCOTT+SCOTT,  
ATTORNEYS AT LAW, LLP 
405 Lexington Avenue, 40th Floor 
New York, NY 10174 

 
Court Appointed Class Counsel 
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I, Michael R. Reese, pursuant to 28 U.S.C. § 1746 and under penalty of perjury, hereby 

declare as follows: 

1. I am the founding partner of Reese LLP (formerly known as Reese Richman 

LLP), a law firm established in 2008 that specializes in class action litigation on behalf of 

consumers in both federal and state courts throughout the United States.  I am a member in good 

standing of the state bars of New York and California as well as numerous federal courts, 

including but not limited to the U.S. District Courts for the Southern and Eastern Districts of 

New York; the Northern, Central, Eastern and Southern Districts of California; the Southern 

District of Texas; the Northern District of Illinois; and the District of Colorado.  I am also a 

member of the federal bars of the U.S. Courts of Appeals for the Second, Seventh and Ninth 

Circuits, before which I have argued numerous appeals involving class action litigation.  I am a 

frequent lecturer on class actions and food litigation, and I have spoken recently as a guest 

speaker at the Food and Drug Law Institute in Chicago, Illinois; the Resnick Food Law and 

Policy symposium held at the law school of the University of California, Los Angeles; and, the 

American Bar Association Health Summit in Washington, D.C. I also am an executive 

committee member of the Plaintiffs’ Class Action Forum, where I recently presented at a 

seminar in Palos Verdes, California on class actions and the concept of ascertainability.  I am 

currently serving as an adjunct law professor at the Brooklyn School of Law, where I am 

teaching a class called The Law of Class Actions and Other Aggregate Litigation.  I am also on 

the advisory board for Wellness in the Schools (WITS), a non-profit dedicated to providing 

nutritional education to students in kindergarten through high school.  Prior to litigating class 

actions, I was a prosecutor at the Manhattan District Attorney’s Office in New York, New York, 

where I served as trial counsel in prosecuting white-collar and violent felony crimes. 
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2. I respectfully submit this declaration in support of Plaintiffs’ Motion for Final 

Approval of Class Action Settlement and Request for Entry of Final Judgment and Plaintiffs’ 

Motion for Approval of Attorneys’ Fees, Reimbursement of Costs and Incentive Awards for the 

Class Representatives.  Except as otherwise noted, I have personal knowledge of the facts set 

forth herein and could testify competently to them if called upon to do so. 

INTRODUCTION 

3. I am one of the lead attorneys representing plaintiffs in the above-captioned 

matter. The court has appointed my firm as co-lead counsel to represent the class in this case. 

4. Reese LLP, along with our co-counsel Scott + Scott, Attorneys At Law, LLP 

(“Scott”) and Center for Science in the Public Interest (“CSPI”) (collectively “Class Counsel”), 

has been responsible for the prosecution of this action from its inception in 2009 and for 

conducting the motion practice (including, but not limited to a motion to dismiss; two multi-

district litigation proceedings; and, a motion for class certification); discovery; numerous 

mediations and settlement conferences that resulted in the Settlement.  Class Counsel has 

vigorously represented the interests of the Settlement Class Members throughout the course of 

the litigation and settlement process. 

5. As described below, Class Counsel performed extensive work identifying and 

investigating potential claims, drafting and filing the original complaint and the consolidated 

class complaint; opposing a motion to dismiss; discovery, including factual and expert discovery; 

class certification motion practice; numerous settlement conferences; and, and two mediation 

sessions – one with the assistance of Antonio Piazza in San Francisco, California, and one with 

the assistance of the Honorable Richard J. Holwell (Ret.) in New York, New York. Class 

Counsel’s hard work, tenacity, reputation, and experience resulted in an excellent Settlement for 
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the Class that is fair, reasonable, and adequate. 

6. Based on my extensive experience, I believe the Settlement to be an outstanding 

outcome for consumers, and I believe it is fair, reasonable, and adequate under Federal Rule of 

Civil Procedure 23. 

THE FILING OF COMPLAINTS, DISCOVERY,  

NEGOTIATION, AND MEDIATION 

 

A. Pre-Litigation Investigation and The Filing of the Complaints  

 

7. This matter arises out of Defendants’ manufacturing, advertising, selling, and 

distributing of the vitaminwater beverage Products, which are alleged to have misled consumers 

as to the true ingredients of the Products and their purported health benefits. Plaintiffs allege 

vitaminwater’s labeling misled consumers to believe the Products are healthy and only 

comprised of vitamins and water.  In reality, the Products contain sugar and other sweetners. 

8. Based on my experience at the Manhattan District Attorney’s Office and my work 

in its Early Case Assessment Bureau (“ECAB”); before the grand jury; and in the New York 

County felony trial courts, where I tried more than twenty-five cases before judges and juries, I 

believe the best way to litigate a matter is to conduct a thorough investigation and gather all the 

facts before proceeding with any matter either through a civil complaint or an indictment (in the 

case of my criminal prosecution work at the District Attorneys’ Office).  My firm implements 

that philosophy in the litigation of its cases and did so in this matter. 

9. In accordance with the above, starting in October of 2008, my firm, along with 

co-counsel, conducted a thorough investigation of the claims and ingredients of the vitaminwater 

beverage Products, including scientific and factual research.  
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10. In addition, we thoroughly analyzed the legal landscape to determine if the 

vitaminwater beverage Products’ labeling was false or misleading and, if so, how to approach 

remedying the deception.  In particular, we researched and examined the role of the Food and 

Drug Administration (“FDA”); primary jurisdiction arguments; preemption arguments; FDA 

rules and regulations regarding these types of products; the “reasonable consumer” standard, as 

well as various other intricacies associated with consumer class action litigation.  We undertook 

all of this research to assess the merits of the potential case, to determine the strength of both the 

claims and defenses in this matter, and to determine the best manner to pursue this case on behalf 

of consumers. 

11. On January 14, 2009, we filed the first action in the nation challenging the 

deceptive nature of vitaminwater’s labeling and advertising on behalf of Plaintiff James Koh in 

the United States District Court for the Northern District of California.  See Koh v. The Coca-

Cola Company, Case No. 09-182 (N.D. Cal.).  In short order, several additional cases were filed, 

including in the Eastern District of New York (Ackerman v. The Coca-Cola Company, Case No. 

09-395 (E.D.N.Y), the Central District of California (Pelkey v. The Coca-Cola Company, 09-

1239 (C.D. Cal.), and California Superior Court (Antonov v. The Coca-Cola Company, Case No. 

09-487628 (Cal. Supr. Ct.).  Mindful that discord among the plaintiffs in these competing cases 

would be helpful only to Defendants, the undersigned counsel took the lead in obtaining the 

voluntary agreement of all plaintiffs’ counsel to consolidate these cases into a single action in the 

Eastern District of New York where Defendant, Energy Brands, Inc., which manufactures 

vitaminwater, is headquartered.  After their individual cases were voluntarily dismissed, 

Plaintiffs in the Koh, Pelkey, and Antonov cases were added to the Ackerman case as plaintiffs 

and an amended complaint asserting claims under New York and California deceptive trade 
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practices statutes and common law on behalf of separate classes of New York and California 

consumers was filed. 

B. The First Multi-District Litigation (“MDL”) Proceeding 

 

12. Defendants petitioned the Judicial Panel on Multi-District Litigation (“JPML”) to 

transfer all the litigation to the Northern District of California, where the first-filed Koh action 

had been pending.  However, through the coordination efforts of Class Counsel, Plaintiffs 

successfully opposed this motion, and the actions remained in the Eastern District of New York.  

In re Glaceau Vitaminwater Marketing and Sales Practices Litig., 641 F. Supp. 2d 1381, 1381-

82 (J.P.M.L. 2009) (“If the plaintiffs have managed to cooperate and have agreed to file in one 

district, we see no reason to discourage their efforts.”). 

C. Motion to Dismiss 

 

13.  After filing of the amended complaint, Defendants moved to dismiss arguing that 

Plaintiffs’ claims were preempted by the Federal Food, Drug, and Cosmetic Act, 21 U.S.C. § 

201, et seq. (the “FDCA”) as amended by the Nutrition Labeling and Education Act (“the 

NLEA”) and by implied conflict preemption or, alternatively, should be dismissed in deference 

to the U.S. Food and Drug Administration’s (FDA’s) primary jurisdiction.  In addition, 

Defendants argued that Plaintiffs’ had failed to adequately allege how they had been misled to 

purchase vitaminwater.  Plaintiffs filed a comprehensive response demonstrating that Plaintiffs’ 

claims were not preempted and that their claims of misrepresentation were adequately alleged.   

Defendants filed a reply brief and the Court held oral argument on the motion on February 5, 

2010.  On July 21, 2010, the Court issued a decision sustaining the vast majority of the amended 

complaint.  See Ackerman v. The Coca-Cola Company, No. CV–09–0395 (JG)(RML), 2010 WL 

2925955 (E.D.N.Y. Jul. 21, 2010).    
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D.  The Second MDL  

14. Plaintiffs’ success in defeating Defendants’ motion to dismiss prompted the filing 

of a series of copy-cat cases in federal district court in California (Ford v. The Coca-Cola 

Company, Case No. 5:11-cv-1843 (N.D. Cal.)), Florida (Cook. v. The Coca–Cola Company, et 

al., Case No. 0:10–61621 (S.D. Fla.)), Illinois (Khaleel v. The Coca-Cola Company and Energy 

Brands Inc., Case No. 1:11-cv-00471 (N.D. Ill.)), Ohio (Volz v. The Coca Cola Company, et. al., 

Case No. 1:10-cv-00879 (S.D. Ohio)), and the United States Virgin Islands (St. Juste v. The 

Coca–Cola Company, et al., C.A. No. 3:10–00118)), which gave rise to a second motion to 

transfer to the JPML.  In this instance, the Panel granted Defendants’ motion, which the 

Ackerman Plaintiffs joined, to transfer the newly filed cases to the Eastern District of New York 

where the Ackerman case was pending.  In re Glaceau Vitaminwater Marketing and Sales 

Practices Litig. No. II, 764 F. Supp. 2d 1349 (J.P.M.L. 2011) (“The action in [the Eastern 

District of New York] has been pending for two years, and is far more advanced than any other 

action in this litigation.  The court has ruled on a motion to dismiss, and discovery is 

underway.”).  Following the MDL Panel’s ruling, Magistrate Judge Levy appointed the 

undersigned as Interim Co-Lead Class Counsel with respect to the six coordinated cases that 

comprised the MDL.   

E. First Mediation 

15. The Parties engaged in mediation before Antonio Piazza in San Francisco in 

October 2011. The mediation proved to be unsuccessful. 

F. Discovery  

16. Following the unsuccessful mediation before Antonio Piazza in San Francisco in 

October 2011, the Parties engaged in a period of intense discovery with respect to class 
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certification issues.  Defendants rebuffed efforts by Plaintiffs to take what Defendants 

characterized as “merits” discovery and insisted to the Court that merits and class certification 

discovery should be bifurcated.    This gave rise to a lengthy series of disputes before the Court 

concerning whether discovery requested by Plaintiffs concerned “merits” or “class certification” 

issues.    Class Counsel took the lead with respect to drafting legal memoranda and presenting 

oral argument with respect to each of these disputes.  

G. Class Certification 

17.  In addition, Class Counsel conducted class certification discovery and prepared 

extensive briefing with respect to class certification issues.  Class Counsel defended the 

depositions of six of the eight proposed class representatives in the six coordinated cases, 

including the clients of tag-along counsel in the Florida and Illinois cases, deposed the two 

former Energy Brands employees designated by Defendants in response to Plaintiffs’ Rule 30(b) 

deposition notice, and deposed three of the four experts Defendants proffered in opposition to 

class certification.  Further, in addition to briefing the relevant issues of New York and 

California law, Class Counsel prepared the master opening and reply memorandum in support of 

class certification required by the briefing protocol established by the Court.  Class Counsel also 

took the lead in the oral argument before the Court on the class certification motion, in preparing 

post-hearing briefing, and in drafting notices of new authority on class certification issues and 

responding to such notices filed by Defendants. 

18. On July 18, 2013, Magistrate Judge Levy issued a Report and Recommendation 

recommending that the New York and California classes be certified as injunctive relief classes 

under Fed. R. Civ. P. 23(b)(2).  Defendants filed objections to the Report and Recommendation 

which Class Counsel opposed.     
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H. Remand and Resolution of the Tag-along Cases 

19. On July 10, 2013, prior to the issuance of Magistrate Judge Levy’s Report and 

Recommendation certifying the California and New York classes, Judge Irizarry filed a 

suggestion of remand recommending that the JPML remand the Florida, Illinois, Ohio and 

Virgin Islands cases to the transferor courts given the many case specific state law issues raised 

by the motions for class certification which, in the Court’s view, could best be resolved by the 

courts in the states in which these actions arose.  The cases were remanded on July 22, 2013. 

20. Following remand, the only activity that occurred in the tag-along cases was a 

round of supplemental briefing on class certification issues in the Illinois and Ohio actions.   The 

tag-along cases settled shortly thereafter.  

H.  Additional Discovery and Settlement of the Above-Captioned Action 

21. Although no decision had been issued on Defendants’ objections to the Report 

and Recommendation certifying the California and New York injunctive relief classes, in 

December 2013, Class Counsel served requests for production in addition to interrogatories on 

Defendants which Defendants refused to answer on the grounds that they were premature 

because Judge Irizarry had not ruled on their objections to the Report and Recommendation on 

class certification.  Plaintiffs filed a motion to compel in June 2014 arguing that merits discovery 

should at least proceed on Plaintiffs’ individual injunctive claims.   

22. At a conference on the motion to compel held on July 28, 2014, it was agreed that 

the parties would engage in a settlement conference with Magistrate Judge Levy on September 8, 

2014.  Thereafter, Judge Levy held an additional series of settlement conferences which 

culminated in the execution of a Memorandum of Understanding (“MOU”) on May 8, 2015 that 

memoralized the injunctive relief settlement terms detailed above.   
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23. Class Counsel only negotiated an amount for fees and costs after execution of the 

MOU.  Specifically, Class Counsel retained the services of the Honorable Richard J. Holwell 

(Ret.) to act as a mediator on the issue of fees and costs.  After a full day mediation session held 

on August 5, 2015, the Parties came to agreement of fees and costs of $2.73 million based upon 

Judge Holwell’s recommendation. 

24. Class Counsel prepared the motion papers for preliminary approval, which were 

filed on September 30, 2015.  The Court granted preliminary approval of the settlement on 

October 7, 2015. 

TERMS OF THE SETTLEMENT AGREEMENT AND RECOGNITION OF THE 

DIFFICULTIES ASSOCIATED WITH LITIGATION 

 
25. The Settlement is an excellent result, as it provides the comprehensive injunctive 

relief Plaintiffs sought in their complaints.  Specifically, the agreed upon injunction enjoins the 

contested health claims at issue in this matter as well as the contested marketing claims, such as 

"vitamins + water = all you need." Furthermore, the agreed upon injunctive relief also requires 

Defendants to make affirmative statements on the labels of the Products that conspicuously 

disclose that the products are not comprised of just vitamins and water, but also contain 

sweeteners.  This statement will appear immediately next to the name of the product on the label.  

Finally, the injunctive relief requires the caloric content to be prominently displayed on the 

principal display panel (“PDP”) of the label of the products for no less than 10 years. 

26. Plaintiffs and Class Counsel continue to believe in the merits and strength of the 

case and believe we would prevail if the case continued in litigation and were heard by the trier 

of fact.  However, there is always the possibility that Plaintiffs would not prevail or that the law 

(either common or statutory) would change in a way that would adversely impact the litigation.  

Based on my experience in litigating class actions, I am also cognizant of the expense and length 
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of continued litigation necessary to see the matter through to trial.  Indeed, I am currently 

involved in similar cases that have been pending for more than seven (7) years and that have yet 

to have a trial date set.  I have also been involved in class action litigation that was on the eve of 

trial, with considerable expenditures made for discovery and experts, only to have the litigation 

dismissed due to a change in the law. 

27. In accordance with the above, we recognize the expense and length of the 

continued proceedings necessary to prosecute the claims through trial and appeal.  We have 

taken into account the uncertain outcome and risk of litigation, as well as the difficulties and 

delays inherent in litigation.  Litigation to date has been costly, and, certainly, further litigation 

would be costly, complex, and time-consuming.  Such litigation would include dispositive 

motions; more discovery, including dozens of depositions, interrogatories, and requests for 

admission and voluminous document production; costly merits expert reports and discovery; and 

trial.  Each step towards summary judgment and trial would likely be subject to vigorous 

opposition and appeal.  Class Counsel believes one of the hotly contested issues in this action 

would be consumer perception of the name of the product and certain health claims, which 

impact the materiality and deceptiveness of Defendants’ labels.  Such issues would likely be the 

subject of competing expert testimony subject to Daubert motions.  The costs and risks 

associated with continuing to litigate this action would require extensive resources and Court 

time.  Class Counsel believes that the Settlement confers substantial benefits upon the Settlement 

Class Members and have determined the Settlement is fair, reasonable, and adequate and in the 

best interest of the Settlement Class. 

28. Defendants have denied, and continue to deny, any liability and maintain that the 

labeling is truthful and not misleading.    Indeed, Defendants have denied, and continue to deny, 

Case 1:09-cv-00395-DLI-RML   Document 170-2   Filed 01/08/16   Page 11 of 53 PageID #:
 4154



11 
 

any and all fault, wrongdoing, and liability for Plaintiffs’ claims.   

CLASS COUNSEL AND THE NAMED PLAINTIFFS  

HAVE INVESTED SIGNIFICANT TIME IN THE PROSECUTION OF THIS ACTION  

AND ARE ADEQUATE REPRESENTATIVES OF THE CLASS 
 

29. Throughout the course of investigation and litigation, all Plaintiffs met, conferred, 

and corresponded with Class Counsel as needed for the efficient prosecution of this litigation.   

30. Reese LLP is a nationally recognized law firm headquartered in New York, New 

York, that litigates class actions throughout the United States.  This vast experience is detailed in 

the Reese LLP Firm résumé attached hereto as Exhibit A. 

31. Reese LLP is a leader in food litigation and has been appointed by the courts in 

numerous actions to represent consumers in class action food litigation.  See, e.g., In re General 

Mills, Inc. Kix Cereal Litig., Case No. 2:12-cv-00249-KM-MCA (D.N.J.) (appointing Reese LLP 

as co-lead counsel in class action food litigation); In re Frito-Lay North America, Inc. All 

Natural Litig., Case No. 1:12-md-02413-RRM-RLM (E.D.N.Y.) (same).  Reese LLP has been 

responsible through its litigation efforts for remedying consumer deception with respect to food 

labeling.  For example, in Green v. Dr Pepper/Seven Up, Inc., Case No. 2:12-cv-9567 FMO 

(C.D. Cal.) and Lam v. General Mills, Inc., Case No. 11-cv-5056 SC (N.D. Cal.), Reese LLP 

successfully achieved changes to the labeling and marketing of popular food products that 

previously had caused consumer confusion.  Additionally, the litigation efforts of Reese LLP 

have resulted in companies removing from popular food items ingredients that are harmful to 

consumers’ health.  For example, in both Rosen v. Unilever United States Inc., Case No. 09-

02563 JW (N.D. Cal.) and Yoo v. Wendy’s Int’l Inc., No. 07-CV-04515-FMC (JCx) (C.D. Cal.), 

Reese LLP achieved success on behalf of consumers by having trans fat removed from popular 

food items.  See Yoo v. Wendy’s Int’l Inc., No. 07-CV-04515-FMC (JCx) (C.D. Cal. 2009) 
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(stating that Reese LLP “has conducted the litigation and achieved the Settlement with skill, 

perseverance and diligent advocacy”).  

32. Scott+Scott is a nationally recognized law firm headquartered in Connecticut with 

offices in California, New York City, Ohio, and London. Scott+Scott represents individuals, 

businesses, and public and private pension funds who have suffered from corporate fraud and 

wrongdoing. Scott+Scott is directly responsible for recovering hundreds of millions of dollars 

and achieving substantial corporate governance reforms on behalf of its clients. Scott+Scott has 

significant expertise in complex securities, antitrust, consumer, ERISA, and civil rights litigation 

in both federal and state courts. The firm’s resume is attached as Exhibit B.  

33. CSPI is a leading nutrition advocacy non-profit founded in 1971.  Among its 

many notable activities are its FDA petition to ban trans fats, recently granted; campaign to oust 

sugar-sweetened beverages from public schools; campaign for nutrition facts panels on food 

labels; and its 40-year campaign to limit the amount of sodium in the American diet.  CSPI 

established its litigation department in 2004, to fill a void between government enforcement 

actions and the need for compliance with laws on food labeling and advertising, in the main.  

Since then, CSPI has uncovered and pursued hundreds of food labeling violations, and achieved 

a great number of significant legal victories and resolutions redressing deceptive labeling 

practices.  In its pursuit of transparent labeling, CSPI has litigated and/or negotiated with several 

Fortune 500 corporations, including Nestle, Inc., Campbell’s, and General Mills.  A brief history 

of CSPI’s litigation department is set forth in Nicole Negowetti, Food Labeling Litigation, 

BROOKINGS GOVERNANCE STUDIES, June 2014, at 7-8.   
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TIME AND EXPENSE INCURRED IN THE PROSECUTION  

OF THE ACTION 

 
34. Class Counsel collectively have spent 3,727.40 hours litigating this Action and 

their collective lodestar is $2,663,258.50, based on its current hourly rates, which are usual and 

customary in an Action of this type.   

35. Further, Class Counsel have collectively incurred $52,540.01 in unreimbursed 

litigation expenses for filing fees, depositions, transcripts, and mediation, among other costs.   

36. Class Counsel prosecuted the Action on a contingent basis and took great 

financial risk in advancing costs and expenses associated with the prosecution of the action.  

There was no guarantee that Class Counsel would recoup any of these costs, let alone be paid for 

any of their time spent litigating this matter.  Indeed, Class Counsel have lost millions of dollars 

in expenses in similar actions that did not result in settlement or a plaintiffs’ verdict after trial. 

37. The diligent efforts of Plaintiffs and Class Counsel in prosecuting this case, as 

described herein, demonstrate that Plaintiffs and Class Counsel have more than adequately 

represented and acted for the benefit of the Settlement Class as a whole.  Additionally, apart 

from an incentive award (if granted), none of the Plaintiffs will receive any benefits beyond 

those they would receive as ordinary Class Members.  Each of the named Plaintiffs actively 

participated in this litigation, including responding to discovery and sitting for their depositions. 
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I declare under the penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct.  

Executed on this 8th day of January, 2016, in New York, New York.  

           By: /s/   Michael R. Reese        
       Michael R. Reese           
        REESE LLP 
        100 West 93rd Street, 16th Floor 
        New York, New York 10025 
        Telephone:  212/643-0500 
        Fax:  212/253-4272 
        mreese@reesellp.com  
 
        Court Appointed Co-Lead Class Counsel  
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SCOTT+SCOTT, 
ATTORNEYS AT LAW, LLP 

 
 
 
 
MISSION STATEMENT 
 
Scott+Scott, Attorneys at Law, LLP (“Scott+Scott”) is a nationally recognized law firm 
headquartered in Connecticut with offices in California, New York City, and Ohio.  Scott+Scott 
represents individuals, businesses, public and private pension funds, and others who have 
suffered from corporate fraud and wrongdoing.  Scott+Scott is directly responsible for 
recovering hundreds of millions of dollars and achieving substantial corporate governance 
reforms on behalf of its clients.  Scott+Scott has significant expertise in complex securities, 
antitrust, consumer, ERISA, and civil rights litigation in both federal and state courts.  Through 
its efforts, Scott+Scott promotes corporate social responsibility. 

SECURITIES AND CORPORATE GOVERNANCE 
 

Scott+Scott represents individuals and institutional investors that have suffered from stock fraud 
and corporate malfeasance.  Scott+Scott’s philosophy is simple – directors and officers should be 
truthful in their dealings with the public markets and honor their duties to their shareholders.  
Since its inception, Scott+Scott’s securities and corporate governance litigation department has 
developed and maintained a reputation of excellence and integrity recognized by state and 
federal and state courts across the country.  “It is this Court’s position that Scott+Scott did a 
superlative job in its representation, which substantially benefited Ariel . . . .  For the record, it 
should be noted that Scott+Scott has demonstrated a remarkable grasp and handling of the 
extraordinarily complex matters in this case . . . .  They have possessed a knowledge of the issues 
presented and this knowledge has always been used to the benefit of all investors.”  N.Y. Univ. v. 
Ariel Fund Ltd., No. 603803/08, slip. op. at 9-10 (N.Y. Sup. Ct. Feb. 22, 2010).  “The quality of 
representation here is demonstrated, in part, by the result achieved for the class.  Further, it has 
been this court’s experience, throughout the ongoing litigation of this matter, that counsel have 
conducted themselves with the utmost professionalism and respect for the court and the judicial 
process.”  In re Priceline.com, Inc. Sec. Litig., No. 00-cv-01884, 2007 WL 2115592, at *5 (D. 
Conn. July 20, 2007). 
 
Scott+Scott has successfully prosecuted numerous class actions under the federal securities laws, 
resulting in the recovery of hundreds of millions of dollars for shareholders.  Representative 
cases prosecuted by Scott+Scott under the Securities Exchange Act of 1934 include: In re 
Priceline.com, Inc. Sec. Litig., No. 00-cv-01884 (D. Conn. July 19, 2007) ($80 million 
settlement); Irvine v. ImClone Sys., Inc., No. 02-cv-00109 (S.D.N.Y. July 29, 2005) ($75 million 
settlement); Cornwell v. Credit Suisse Group, No. 08-cv-03758 (S.D.N.Y. July 20, 2011) 
($70 million settlement); Schnall v. Annuity and Life Re (Holdings) Ltd., No. 02-cv-2133 (D. 
Conn. June 13, 2008) ($26.5 million settlement); and St. Lucie County Fire District Firefighter’s 
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Pension Trust Fund v. Oilsands Quest Inc., No. 11-cv-1288-JSR (S.D.N.Y. Dec. 6, 2013) 
($10.23 million settlement) ($7.85 million settlement preliminarily approved).  Representative 
cases prosecuted by Scott+Scott under the Securities Act of 1933 include:  In re Washington 
Mutual Mortgage-Backed Securities Litigation, No. 09-cv-0037 (W.D. Wash. Jan. 7, 2014) 
($26 million settlement); In re Pacific Biosciences Securities Litigation, No.CIV509210 (Cal. 
Super. Ct., San Mateo County, Oct. 31, 2013) ($7.68 million settlement); West Palm Beach 
Police Pension Fund v. CardioNet, Inc., No. 37-2010-00086836-CU-SL-CTL (Cal. Super. Ct., 
San Diego County, 2010) ($7.25 million settlement); Parker v. National City Corp., No. CV-08-
657360 (Ohio Ct. Com. Pl., Cuyahoga County, June 23, 2010) ($5.25 million settlement); and 
Hamel v. GT Solar International, Inc., No. 217-2010-CV-05004 (N.H. Super. Ct., Merrimack 
County, May 10, 2011) ($10.25 million settlement). 
 
Scott+Scott currently serves as court-appointed lead counsel in various federal securities class 
actions, including Birmingham Retirement and Relief System, v. S.A.C. Capital Advisors, No. 
1:12-cv-09350 (S.D.N.Y. June 17, 2013); In re NQ Mobile Securities Litigation, No. 13-cv-
07608 (S.D.N.Y. April 9, 2014); In re Conn’s Inc. Securities Litigation, No. 14-cv-00548 (S.D. 
Tex. June 3, 2014) and Weston v. RCS Capital Corp., No. 14-10136 (S.D.N.Y., Dec. 29, 2014). 
 
In addition to prosecuting federal securities class actions, Scott+Scott has a proven track record 
of handling corporate governance matters through its extensive experience litigating shareholder 
derivative actions.  In addition, Scott+Scott has been singularly successful in its shareholder 
derivative appellate practice, and as a result, has been instrumental in fashioning the standards in 
this area of law.  In Westmoreland County Employee Retirement System v. Parkinson, No. 12-
3342 (7th Cir. Aug. 16, 2013), the Seventh Circuit clarified the parameters of demand futility in 
those instances where a majority of directors of a corporation are alleged to have breached the 
fiduciary duty of loyalty by consciously disregarding positive law.  In Cottrell v. Duke, No. 12-
3871 (8th Cir. Dec. 28, 2013), the Eighth Circuit, in a case of first impression, clarified that the 
Colorado River stay is virtually never appropriate where there are exclusive federal claims.  And 
in King v. Verifone Holdings, Inc., No. 330, 2010 (Del. Jan. 28, 2011), the Supreme Court of 
Delaware has clarified the availability of the Delaware Corporate Code Section 220 “books and 
records” demands to a shareholder whose original plenary action was dismissed without 
prejudice in a federal district court.  Representative actions prosecuted by Scott+Scott include: In 
re DaVita Healthcare Partners Derivative Litigation, No. 13-cv-1308 (D. Colo.) (corporate 
governance reform valued at $100 million); North Miami Beach General Employees Retirement 
Fund v. Parkinson, No. 10C6514 (N.D. Ill.) (corporate governance valued between $50 million 
and $60 million); In re Marvell Tech. Group Ltd. Derivative Litigation, No. C-06-03894-RMW 
(RS) (N.D. Cal. Aug. 11, 2009) ($54.9 million and corporate governance reforms); In re Qwest 
Communications International, Inc., No. Civ. 01-RB-1451 (D. Colo. June 15, 2004) ($25 million 
and corporate governance reform); Plymouth County Contributory Retirement Fund v. Hassan, 
No. 08-cv-1022 (D.N.J.) (settlement of derivative claims against Merck Schering Plough and its 
officers and directors providing for corporate governance reforms valued between $50 million 
and $75 million); Carfagno v. Schnitzer, No. 08-cv-912-SAS (S.D.N.Y. May 18, 2009) 
(modification of terms of preferred securities issued to insiders valued at $8 million); and Garcia 
v. Carrion, No. 3:09-cv-01507 (D.P.R. Sept. 12, 2011) (settlement of derivative claims against 
the company and its officers and directors providing for corporate governance reforms valued 
between $10.05 million and $15.49 million). 
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Currently, Scott+Scott is actively prosecuting shareholder derivative actions, including In re Bio-
Rad Laboratories, Inc. Stockholder Litigation, C.A. No. 11387 (Del. Ch. Aug. 13, 2015); In re 
Tile Shop Holdings, Inc. Stockholder Derivative Litigation, C. A. No. 108884 (Del. Ch. July 31, 
2015); West Palm Beach Fire Pension Fund v. Page, No. 15-1334 (N.D. Cal. March 23, 2015); 
In re Duke Energy Corp. Coal Ash Derivative Litigation, C.A. No. 9682 (Del. Ch. May 21, 
2014); and In re OSI Systems, Inc. Derivative Litigation, No. 14-2910 (C. D. Cal. April 15, 
2014). 
 
ANTITRUST 
 
Scott+Scott litigates complex antitrust cases throughout the United States.  Scott+Scott 
represents investors, business, and consumers in price-fixing, bid-rigging, monopolization, and 
other restraints of trade cases on both a class-wide and individual basis, helping to ensure that 
markets remain free, open, and competitive.  With the opening of a London Office, Scott+Scott’s 
commitment to competition now includes pursuing its clients’ claims on a global basis. 
 
Scott+Scott’s class action antitrust practice includes serving as court-appointed lead counsel with 
the responsibility for the prosecution of class claims.  Scott+Scott serves as court-appointed lead 
counsel in high-value antitrust class action cases, including Dahl v. Bain Capital Partners, LLC, 
No. 07-cv-12388 (D. Mass.) (challenging bid rigging and market allocation of leveraged buyouts 
by private equity firms resulting in $590.5 million in settlements)); In Re: Foreign Exchange 
Benchmark Rates Antitrust Litigation, No. 13-cv-7789 (S.D.N.Y.) (challenging price-fixing of 
foreign exchange rates (over $2 billion in partial settlements negotiated)); and Alaska Electrical 
Pension Fund v. Bank of America Corp., No. 14-cv-7126 (S.D.N.Y.) (challenging price-fixing of 
the ISDAfix benchmark interest rate).  Scott+Scott has served as court-appointed lead counsel in 
other cases, including In re Korean Air Lines Co., Ltd. Antitrust Litigation, MDL No. 1891, No. 
CV 07-06542 (C.D. Cal.) (challenging price-fixing/illegal surcharge ($86 million in cash and 
travel voucher settlements) and Mylan Pharmaceuticals, Inc. v. Warner Chilcott Public Limited 
Company, No. 12-cv-03824 (E.D. Pa.) (challenging monopolization in the sale of name-brand 
pharmaceutical ($8 million settlement)). 
 
When not serving as lead counsel, Scott+Scott has served on the executive leadership 
committees in numerous class action cases.  Representative actions include In re Payment Card 
Interchange Fee and Merchant Discount Antitrust Litigation, No. 1:05-md-1720 (E.D.N.Y.) 
(challenging price-fixing in the payment cards industry ($7.25 billion settlement)); Kleen 
Products LLC v. Packaging Corporation of America, No. 1:10-cv-05711 (N.D. Ill.) (challenging 
price-fixing of containerboard products); and In re Lithium Ion Batteries Antitrust Litig., No. 13-
md-2420-YGR (DMR) (N.D. Cal.) (challenging price-fixing of lithium-ion batteries). 
 
Scott+Scott’s class action antitrust experience includes serving as co-trial counsel in In re Scrap 
Metal Antitrust Litigation, 02-cv-0844-KMO (N.D. Ohio), where it helped obtain a $34.5 million 
jury verdict, which was subsequently affirmed by the United States Court of Appeals for the 
Sixth Circuit (see In re Scrap Metal Antitrust Litigation, 527 F.3d 517, 524 (6th Cir. 2008)), and 
in the consolidated bench trial in Ross v. Bank of America N.A., No. 05-cv-7116, MDL No. 1409 
(S.D.N.Y.), and Ross v. American Express Co., No. 04-cv-5723, MDL No. 1409 (S.D.N.Y). 
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Scott+Scott also represents large clients in opt-out antitrust litigation.  Scott+Scott currently 
represents Eastman Kodak Company, Agfa Corporation, Agfa Graphics, N.V., and Mag 
Instrument, Inc. in In re: Aluminum Warehousing Antitrust Litigation, MDL No. 2481 
(S.D.N.Y.).  Scott+Scott previously represented publicly traded corporations, such as Parker 
Hannifin Corporation and PolyOne Corporation, in matters such as In re Rubber Chemicals 
Antitrust Litigation, MDL No. 1648 (N.D. Cal.); In re Polychloroprene Rubber (CR) Antitrust 
Litigation, MDL No. 1642 (D. Conn.); and In re Plastic Additives Antitrust Litigation (No. II), 
MDL No. 1684 (E.D. Pa.). 
 
CONSUMER RIGHTS 
 
Scott+Scott and its attorneys have a proven track record of obtaining significant recoveries for 
consumers in class action cases.  Scott+Scott is one of the premier advocates in the area of 
consumer protection law and has been appointed to a number of prominent leadership positions. 
 
Cases where Scott+Scott has played a leading role in the area of consumer protection litigation 
include: 
 

 In re Providian Financial Corp. Credit Card Terms Litigation, MDL No. 1301 (E.D. 
Pa.) ($105 million settlement was achieved on behalf of a class of credit card holders 
who were charged excessive interest and late charges on their credit cards); 

 The Vulcan Society, Inc. v. The City of New York, No. 07-cv-02067 (E.D.N.Y.) 
($100 million settlement and significant injunctive relief was obtained for a class of 
black and Hispanic applicants who sought to be New York City firefighters but were 
denied or delayed employment due to racial discrimination); 

 In re Prudential Ins. Co. SGLI/VGLI Contract Litigation, MDL No. 2208 (D. Mass.) 
($40 million settlement was achieved on behalf of a class of military service members 
and their families who had purchased insurance contracts); 

 Gunther v. Capital One, N.A., No. 09-2966 (E.D.N.Y.) (a net settlement resulting in 
class members receiving 100% of their damages was obtained); 

 In re Pre-Filled Propane Tank Marketing and Sales Practices Litigation, MDL No. 
2086 (W.D. Mo.) ($37 million settlement obtained on behalf of class of propane 
purchasers who alleged defendants overcharged the class for under-filled propane 
tanks); 

 Murr v. Capital One Bank (USA), N.A., No. 13-cv-1091 (E.D. Va.) ($7.3 million 
settlement pending on behalf of class of consumers who were misled into accepting 
purportedly 0% interest offers); and 

 Howerton v. Cargill, Inc., No. 13-cv-00336 (D. Haw.) ($6.1 settlement obtained on 
behalf of a class of consumers who purchased Truvia, purported to be deceptively 
marketed as “all-natural”). 
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Moreover, Scott+Scott is currently serving in a leadership capacity in a number of class action 
consumer protection cases, including: 

 In re The Home Depot, Inc., Customer Data Security Breach Litigation, MDL No. 
2583 (N.D. Ga.) (claims involving data breach and the theft of the personal and 
financial information of 56 million credit and debit card holders);  

 In re Target Corp. Customer Data Security Breach Litigation, MDL No. 2522 (D. 
Minn.) (claims involving data breach and the theft of the personal and financial 
information of customers holding approximately 110 million credit and debit cards); 

 In re Herbal Supplements Marketing and Sales Practices Litigation, MDL No. 2519 
(N.D. Ill.) (claims on behalf of a class of consumers alleging major retail-chain 
defendants misrepresent the ingredients in store-branded herbal supplements); and 

 In re L’Oreal Wrinkle Cream Marketing and Sales Practices Litigation, MDL No. 
2415 (D.N.J.) (claims on behalf of a class of consumers alleging defendants 
misrepresent the anti-aging benefits of certain of their products). 

EMPLOYEE BENEFITS (ERISA) 
 
Scott+Scott litigates complex class actions across the United States on behalf of corporate 
employees alleging violations of the federal Employee Retirement Income Security Act.  ERISA 
was enacted by Congress to prevent employers from exercising improper control over retirement 
plan assets and requires that pension and 401(k) plan trustees, including employer corporations, 
owe the highest fiduciary duties to retirement plans and their participants as to their retirement 
funds.  Scott+Scott is committed to continuing its leadership in ERISA and related employee-
retirement litigation, as well as to those employees who entrust their employers with hard-earned 
retirement savings.  Representative recoveries by Scott+Scott include:  In re Royal Dutch/Shell 
Transport ERISA Litigation, No. 2:04-cv-01398-JWB-SDW (D.N.J. Aug. 30, 2005) ($90 million 
settlement); In re General Motors ERISA Litigation, No. 2:05-cv-71085-NGE-RSW (E.D. Mich. 
June 5, 2008) ($37.5 million settlement); and Rantala v. ConAgra Foods, No. 8:05-cv-00349-
LES-TDT (D. Neb.) ($4 million settlement). 
 
CIVIL RIGHTS LITIGATION 
 
Scott+Scott has also successfully litigated cases to enforce its clients’ civil rights.  In The Vulcan 
Society, Inc. v. The City of New York, No. 1:07-cv-02067-NGG-RLM (E.D.N.Y.), Scott+Scott 
was part of a team of lawyers representing a class of black applicants who were denied or 
delayed employment as New York City firefighters due to decades of racial discriminatory 
conduct.  The district court certified the class in a post-Walmart v. Dukes decision, granted 
summary judgment against the City on both intentional discrimination and disparate impact 
claims, and after trial ordered broad injunctive relief, including a new examination, revision of 
the application procedure, and continued monitoring by a court-appointed monitor for at least 10 
years.  The back pay and compensatory damage award will be determined in a subsequent ruling.  
In Hohider v. United Parcel Services, Inc., No. 2:04-cv-00363-JFC (W.D. Penn.), Scott+Scott 
obtained significant structural changes to UPS’s Americans with Disabilities Act compliance 
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policies and monetary awards for some individual employees in settlement of a ground-breaking 
case seeking nationwide class certification of UPS employees who were barred from 
reemployment after suffering injuries on the job. 
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ATTORNEY BACKGROUND AND EXPERIENCE 
 
MELVIN SCOTT is a graduate of the University of Connecticut (B.A. 1950) and the University 
of Kentucky (M.A. 1953; LL.B. 1957).  Mr. Scott founded the firm in 1975.  He formerly 
practiced in Kentucky and is presently admitted to practice in Connecticut and Pennsylvania.  
Mr. Scott was a member of the Kentucky Law Review, where he submitted several articles for 
publication.  He has served as an Attorney Trial Referee since the inception of the program in the 
State of Connecticut and is a member of the Fee Dispute Committee for New London County.  
Mr. Scott also formerly served as a Special Public Defender in criminal cases and as a member 
of the New London County Grievance Committee.  Mr. Scott actively represents aggrieved 
parties in securities, commercial and criminal litigation and served or serves as counsel in Irvine, 
et al. v. ImClone Systems, Inc.; Schnall v. Annuity and Life Re (Holdings) Ltd.; In re 360networks 
Class Action Securities Litigation; In re General Motors ERISA Litigation, and Hohider v. UPS, 
among others. 
 
DAVID R. SCOTT is the managing partner of Scott+Scott.  He represents multinational 
corporations, hedge funds, and institutional investors in high-stakes complex litigation, including 
antitrust, commercial, and securities actions. 
 
Mr. Scott’s antitrust experience includes matters dealing with unlawful price-fixing cartels, 
illegal tying, and anticompetitive monopolization. Mr. Scott’s antitrust cases have resulted in 
significant recoveries for victims of price-fixing cartels.  In 2015, Dahl v. Bain Capital Partners, 
an action alleging that the largest private equity firms in the United States colluded to suppress 
prices that shareholders received in leveraged buyouts, settled for $600 million.  And he was lead 
counsel in Red Lion Medical Safety v. Ohmeda, a lawsuit alleging that Ohmeda, one of the 
leading manufacturers of medical anesthesia equipment in the United States, excluded 
independent service organizations from the market for servicing its equipment.  The case was 
successfully resolved in settlement negotiations before trial. 
 
Mr. Scott’s firm is currently lead counsel in In re Foreign Exchange Benchmark Rates Antitrust 
Litigation, a cartel action alleging a longstanding and widespread conspiracy to manipulate the 
foreign exchange market, in which billions of dollars in settlements have been announced to 
date.  His firm is also lead counsel in a class action case alleging that the world’s largest banks 
and their broker, ICAP, entered into a conspiracy to manipulate ISDAfix, a financial benchmark 
that is tied to over $379 trillion of outstanding interest-rate swaps around the world. 
 
Mr. Scott’s firm served as co-trial counsel in In re Scrap Metal Antitrust Litigation where it 
obtained a $34.5 million jury verdict.  Scott+Scott also played a substantive role in a lawsuit 
accusing Visa and MasterCard of engaging in anticompetitive conduct in setting credit card and 
debit card acceptance fees that recently settled for a record $7.25 billion by leading the discovery 
and briefing efforts as to MasterCard. 
 
In addition to his competition law experience, Mr. Scott has taken the lead in bringing claims on 
behalf of institutional investors, such as sovereign wealth funds, corporate pension schemes, and 
public employee retirement funds, against mortgaged-backed securities (“MBS”) trustees for 
failing to protect investors.  Such cases include Retirement Board of the Policemen’s Annuity 
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and Benefit Fund of the City of Chicago v. The Bank of New York Mellon (MBS sponsored by 
Countrywide Financial Corp.); Retirement Board of the Policemen’s Annuity and Benefit Fund of 
the City of Chicago v. Bank of America (MBS sponsored by Washington Mutual Bank); and 
Oklahoma Police Pension and Retirement System v. U.S. Bank National Association (MBS 
sponsored by Bear Stearns).  He also represented a consortium of regional banks in litigation 
relating to toxic auction rate securities (“ARS”) and obtained a sizable recovery for the banks in 
a confidential settlement.  This case represents one of the few ARS cases in the country to be 
successfully resolved in favor of the plaintiffs. 
 
In addition, Mr. Scott has extensive experience litigating shareholder derivative cases, achieving 
substantial corporate governance reforms on behalf of his clients.  Representative actions 
include:  In re Marvell Tech. Group Ltd. Derivative Litigation (settlement obtaining 
$54.9 million in financial benefits for the company, including $14.6 million in cash, and 
corporate governance reforms to improve stock option granting procedures and internal controls, 
valued at more than $150 million); In re Qwest Communications International, Inc. (settlement 
obtaining $25 million for the company and achieving corporate governance reforms aimed at 
ensuring board independence); Plymouth County Contributory Retirement System v. Hasan 
(settlement requiring annual reporting to the company’s board where any clinical drug trial is 
delayed, valued at between $50 million-$75 million). 
 
Mr. Scott has received widespread recognition for his competition law and antitrust work.  He 
has been elected to Who’s Who Legal: Competition 2015 and 2016, which lists the world’s top 
competition and antitrust lawyers, who are selected based on comprehensive, independent survey 
work with both general counsel and lawyers in private practice around the world.  He has also 
received a highly recommended ranking by Benchmark Litigation for each of the years 2013-
2015. 
 
Mr. Scott is frequently quoted in the press, including in publications such as The Financial 
Times, The Guardian, The Daily Telegraph, The Wall Street Journal, and Law360.  He is 
regularly invited to speak at conferences around the world and before Boards of Directors and 
trustees responsible for managing institutional investments. 
 
Mr. Scott is admitted to practice in Connecticut, New York, the United States Tax Court, and 
numerous United States District Courts. 
 
Mr. Scott is a graduate of St. Lawrence University (B.A., cum laude, 1986), Temple University 
School of Law (J.D., Moot Court Board, 1989), and New York University School of Law (LL.M. 
in taxation). 
 
BETH A. KASWAN, during her tenure as an Assistant U.S. Attorney and subsequent 
promotions to Chief of the Commercial Litigation Unit and Deputy Chief of the Civil Division of 
the U.S. Attorney’s Office for the Southern District of New York, was appointed by the FDA as 
lead counsel in litigation to enjoin the manufacture of adulterated generic drugs in the landmark 
case United States v. Barr Laboratories, Inc., 812 F. Supp. 458 (D.N.J. 1993).  Ms. Kaswan, who 
began her career as an accountant at the offices of Peat, Marwick, Mitchell & Co., and then 
worked as a civil trial attorney at the U.S. Department of Justice in Washington, D.C., is the 
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recipient of several awards from the Justice Department and other agencies she represented, 
including the Justice Department’s John Marshall award, Special Commendation from the 
Attorney General, a Superior Performance award from the Executive Office of U.S. Attorneys 
and Tax Division Outstanding Achievement awards. 
 
While at Scott+Scott, Ms. Kaswan served as lead counsel in Boilermakers National Annuity 
Trust Fund v. WaMu Mortgage Pass Through Certificates, No. 09-cv-00037 (W.D. Wa.), the 
WaMu RMBS Section 11 Securities Act case which settled after plaintiffs succeeded in 
defeating the defendants’ motion for summary judgment, only weeks before it was scheduled to 
proceed to a jury trial.  Ms. Kaswan just completed the nine-week trial in In the Matter of the 
Application of The Bank of New York Mellon, Index No. 651786/2011 (N.Y. Supr. Ct.) in which 
she and other interveners challenged the proposed settlement between Bank of New York Mellon 
and Bank of America to resolve repurchase and servicing claims for 530 Countrywide trusts.  
Ms. Kaswan is currently lead counsel suing Bank of New York Mellon in federal court in 
Retirement Board of the Policemen’s Annuity and Benefit Fund for the City of Chicago v. The 
Bank of New York Mellon, No. 11-cv-5459 (S.D.N.Y.), for its failure to prosecute the 
Countrywide Trusts’ claims under the federal Trust Indenture Act (“TIA”).  She is also pursuing 
TIA claims against the Securitization Trustees for WaMu and Bear Stearns Trusts in Policemen’s 
Annuity and Benefit Fund of the City of Chicago v. Bank of America, N.A., No. 12-cv-2865 
(S.D.N.Y.) and Oklahoma Police Pension and Retirement System v. U.S. Bank N.A., No. 11-cv-
8066 (S.D.N.Y.), respectively.  Ms. Kaswan brought a derivative suit on behalf of New York 
University against Ezra Merkin to freeze funds belonging to a feeder fund to Bernard Madoff.  
She also served as lead counsel to another shareholder derivative case, Carfagno v. Schnitzer, 
No. 08-CV-912-SAS (S.D.N.Y.), where she successfully negotiated a settlement on behalf of 
Centerline Holding Company and Centerline shareholders.  Ms. Kaswan has served as lead 
counsel in Cornwell v. Credit Suisse Group, No. 08-cv-3758 (S.D.N.Y.) and In re Tetra 
Technologies, Inc. Securities Litigation, No. 08-cv-0965 (S.D. Tex.), among others. 
 
Ms. Kaswan is a member of the New York and Massachusetts bars.  While working at the U.S. 
Department of Justice, Ms. Kaswan frequently appeared in the U.S. District Courts in Kentucky. 
Ms. Kaswan has been practicing law for over 35 years and is a partner in the firm’s New York 
office. 
 
CHRISTOPHER M. BURKE chairs Scott+Scott’s competition practice and sets the Firm’s 
litigation standards.  Mr. Burke’s principal practice is in complex antitrust litigation, particularly 
in the financial services industry and he has served as lead counsel in some of the world’s largest 
financial services antitrust matters. He currently sits as a partner in the firm’s San Diego and 
New York offices. 
 
Currently, Mr. Burke is lead counsel in In Re Foreign Exchange Benchmark Rates Antitrust 
Litigation, 13-cv-7789 (S.D.N.Y.); and Alaska Electrical Pension Fund v. Bank of America 
Corporation, 14-cv-7126 (S.D.N.Y) (interest rate swap and swaption litigation).  Mr. Burke 
serves on the Executive Committee in In re Lithium Ion Batteries Antitrust Litigation, No. 13-
md-2420-YGR (DMR) (N.D. Cal.). 
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Mr. Burke served as co-lead counsel in Dahl v. Bain Capital Partners, 07-cv-12388 (D. Mass.) 
($590.5 million settlement); In re Currency Conversion Antitrust Litigation, MDL No. 1409 
(S.D.N.Y.) ($336 million settlement); In re Payment Card Interchange Fee & Merchant 
Discount Antitrust Litigation, MDL No. 1720 (E.D.N.Y.) ($7.25 billion settlement); LiPuma v. 
American Express Co., Case No. 1:04-cv-20314 (S.D. Fla.) ($90 million settlement); and was 
one of the trial counsel in Schwartz v. Visa, Case No. 822505-4 (Alameda Cty. Super. Ct.) ($800 
million plaintiff verdict); and In re Disposable Contact Lens Antitrust Litigation, MDL No. 1030 
(M.D. Fla.).  Mr. Burke was one of the original lawyers in the Wholesale Elec. Antitrust cases in 
California, which settled for over $1 billion. 
 
Further, Mr. Burke was trial counsel in Ross v. Bank of America N.A., No. 05-cv-7116, MDL No. 
1409 (S.D.N.Y.) and Ross v. American Express Co., No. 04-cv-5723, MDL No. 1409 
(S.D.N.Y.).  He was also co-lead counsel for indirect purchasers in In re Korean Air Lines Co., 
Ltd. Antitrust Litigation, MDL No. 1891 (C.D. Cal.) ($86 million settlement), and In re 
Prudential Ins. Co. of America SGLI/VGLI Contract Litigation, No. 11-md-2208 (D. Mass.) ($40 
million settlement).  Mr. Burke also organized and filed the first of the In re Credit Default Swap 
Antitrust Litigation, 13-md-2476 (S.D.N.Y.), matters. 
 
Mr. Burke frequently lectures at professional conferences and CLEs on competition matters, 
including litigation surrounding financial benchmarks, class-barring arbitration clauses, the 
effects of Twombly in 12(b)(6) motions, and the increasing use of experts.  In 2014, he was 
recognized for his exemplary work in the Dahl v. Bain Capital Partners matter by the American 
Antitrust Institute and has regularly been designated as a Super Lawyer by Thomson Reuters. 
 
Mr. Burke is a graduate of The Ohio State University (B.A. 1984), William & Mary (M.A. 
1988), and the University of Wisconsin (M.A. 1989; J.D. 1993; Ph.D. 1996).  He has also served 
as an Assistant Attorney General at the Wisconsin Department of Justice and has lectured on 
law-related topics, including constitutional law, law and politics, and civil rights at the State 
University of New York at Buffalo and at the University of Wisconsin.  Mr. Burke’s book, The 
Appearance of Equality: Racial Gerrymandering, Redistricting, and the Supreme Court 
(Greenwood, 1999), examines conflicts over voting rights and political representation within the 
competing rhetoric of communitarian and liberal strategies of justification. 
 
Mr. Burke is admitted to practice by the Supreme Courts of the States of California, New York, 
and Wisconsin, and numerous United States District Courts and Courts of Appeal. 

JOSEPH P. GUGLIELMO is a partner in the firm’s New York office and represents 
institutional and individual clients in securities, antitrust, and consumer litigation in federal and 
state courts throughout the United States and has achieved numerous successful outcomes. 

Recently, Mr. Guglielmo, along with other attorneys at Scott+Scott, was recognized for his 
efforts representing New York University in obtaining a monumental temporary restraining order 
of over $200 million from a Bernard Madoff feeder fund.  Specifically, New York State Supreme 
Court Justice Richard B. Lowe III stated, “Scott+Scott has demonstrated a remarkable grasp and 
handling of the extraordinarily complex matters in this case.  The extremely professional and 
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thorough means by which NYU’s counsel has litigated this matter has not been overlooked by 
this Court.” 

Mr. Guglielmo serves in a leadership capacity in a number of complex antitrust, securities, and 
consumer actions, including: In re The Home Depot, Inc., Customer Data Security Breach 
Litigation, MDL No. 2583 (N.D. Ga.), claims involving data breach and the theft of the personal 
and financial information of 56 million credit and debit card holders, In re Target Corporation 
Customer Data Security Breach Litigation, MDL No. 2522 (D. Minn.), claims involving data 
breach and the theft of the personal and financial information of customers holding 
approximately 110 million credit and debit cards, In re Herbal Supplements Marketing and Sales 
Practices Litigation, MDL No. 2619 (N.D. Ill.), claims on behalf of a class of consumers 
alleging major retail-chain defendants misrepresented the ingredients in store-branded herbal 
supplements. 

Mr. Guglielmo has achieved significant victories and obtained numerous settlements for his 
clients.  He was one of the principals involved in the litigation and settlement of In re Managed 
Care Litigation, MDL No. 1334 (S.D. Fla.), which included settlements with Aetna, CIGNA, 
Prudential, Health Net, Humana, and WellPoint, providing monetary and injunctive benefits 
exceeding $1 billion.  Additional cases Mr. Guglielmo played a leading role and obtained 
substantial recoveries for his clients include:  Love v. Blue Cross and Blue Shield Ass’n, No. 03-
cv-21296 (S.D. Fla.), which resulted in settlements of approximately $130 million and injunctive 
benefits valued in excess of $2 billion; In re Insurance Brokerage Antitrust Litigation, MDL No. 
1897 (D.N.J.), settlements in excess of $180 million; In re Pre-Filled Propane Tank Marketing 
and Sales Practices Litigation, MDL 2086 (W.D. Mo.), consumer settlements in excess of 
$40 million; Bassman v. Union Pacific Corp., No. 97-cv-02819 (N.D. Tex.), $35.5 million 
securities class action settlement; Garcia v. Carrion, Case No. CV. 11-1801 (D. P.R.), 
substantial corporate governance reforms; and Boilermakers National Annuity Trust Fund v. 
WaMu Mortgage Pass-Through Certificates, No. 09-cv-00037 (W.D. Wash.), $26 million 
securities class action settlement, Murr v. Capital One Bank (USA), N.A., No. 13-cv-1091 (E.D. 
Va.) $7.3 million settlement pending on behalf of class of consumers who were misled into 
accepting purportedly 0% interest offers, and Howerton v. Cargill, Inc., No. 13-cv-00336 (D. 
Haw.) $6.1 settlement obtained on behalf of class of consumers who purchased Truvia, purported 
to be deceptively marketed as “all-natural.” 

Mr. Guglielmo was the principle litigator and obtained a significant opinion from the Hawaii 
Supreme Court in Hawaii Medical Association v. Hawaii Medical Service Association, 113 
Hawaii 77 (Haw. 2006), reversing the trial court’s dismissal and clarifying rights for consumers 
under the state’s unfair competition law. 

Mr. Guglielmo lectures on electronic discovery and is a member of the Steering Committee of 
the Sedona Conference®, an organization devoted to providing guidance and information 
concerning issues such as discovery and production issues, as well as areas focusing on antitrust 
law, complex litigation, and intellectual property.  Recently, Mr. Guglielmo was selected as a 
speaker for electronic discovery issues at the Sedona Conference as well as the Advanced 
eDiscovery Institute at Georgetown University Law Center.  Mr. Guglielmo was also recognized 
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for his achievements in litigation by his selection to The National Law Journal’s “Plaintiffs’ Hot 
List.” 

Mr. Guglielmo graduated from the Catholic University of America (B.A., cum laude, 1992; J.D., 
1995) and also received a Certificate of Public Policy. 

Mr. Guglielmo is admitted to practice before numerous federal and state courts:  the United 
States Supreme Court, the United States Court of Appeals for the First Circuit, Second Circuit, 
Third Circuit and Ninth Circuit, the United States District Courts for the Southern and Eastern 
Districts of New York, the District of Massachusetts, the District of Connecticut, District of 
Colorado, Eastern District of Wisconsin, New York State, the District of Columbia, and the 
Commonwealth of Massachusetts.  He is also a member of the following associations:  District 
of Columbia Bar Association, New York State Bar Association, American Bar Association, and 
The Sedona Conference®. 

GEOFFREY M. JOHNSON is a partner in the firm’s Ohio office.  Mr. Johnson’s practice 
focuses on commercial and class action trial work and appeals.  His areas of concentration 
include complex securities litigation, ERISA class actions, and commercial and class action 
antitrust litigation. 
 
Notably, Mr. Johnson serves as lead counsel in Pfeil v. State Street Bank and Trust Company, 
2:09-cv-12229 (E.D. Mich.), a case of national significance in the area of employee retirement 
plans.  In the case, Mr. Johnson represents a class of over 200,000 current and former General 
Motors employees who owned General Motors stock in GM’s two main retirement plans.  
Mr. Johnson successfully argued the case to the United States Court of Appeals for the Sixth 
Circuit, which issued an opinion that is now looked to nationally as one of the seminal cases in 
the area of ERISA fiduciary duties and employee rights.  See Pfeil v. State Street Bank and Trust 
Company, 671 F.3d 585 (6th Cir. 2012). 
 
Mr. Johnson has also served as lead or co-lead counsel in other major securities and ERISA 
cases, including: In re Royal Dutch/Shell ERISA Litigation, No. 04-1398 (D.N.J.), which settled 
for $90 million and is one of the three largest recoveries ever obtained in an ERISA class action 
case; In re Priceline Securities Litigation, 00-cv-1884 (D. Conn.), which settled for $80 million 
and is the largest class action securities settlement ever obtain in the State of Connecticut; and In 
re General Motors ERISA Litigation, 05-cv-71085 (E.D. Mich.), a case that settled for 
$37.5 million and ranks among the largest ERISA class settlements ever obtained. 
 
Mr. Johnson has been active in the firm’s mortgage-backed securities litigation practice, serving 
as lead or co-lead counsel in mortgage-backed securities class action cases involving Washington 
Mutual (In re Washington Mutual Mortgage Backed Securities Litigation, 2:09-cv-00037 (W. D. 
Wash.)) and Countrywide Financial (Putnam Bank v. Countrywide Financial, Inc., No. 10-cv-
302 (C.D. Cal.)).  Mr. Johnson also helped develop the theories that the firm’s pension fund 
clients have used to pursue class action cases against mortgage-backed security trustees.  See 
Retirement Board of the Policemen’s Annuity & Benefit Fund of the City of Chicago v. Bank of 
New York Mellon (Case No. 11-cv-05459 (S.D.N.Y.)); Oklahoma Police Pension & Retirement 
System v. U.S. Bank NA (Case No. 11-cv-8066 (S.D.N.Y.)). 
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In addition, Mr. Johnson is active in the firm’s appellate practice group, where he has handled 
numerous class action appeals, including appeals in the United States Court of Appeals for the 
Second Circuit, Third Circuit, Fifth Circuit, Sixth Circuit, Seventh Circuit, and Eleventh Circuit. 
 
Mr. Johnson is a graduate of Grinnell College (B.A., Political Science with Honors, 1996) and 
the University of Chicago Law School (J.D., with Honors, 1999), where he served on the law 
review.  Prior to joining Scott+Scott, Mr. Johnson clerked for the Honorable Karen Nelson 
Moore, United States Court of Appeals for the Sixth Circuit. 
 
JUDY SCOLNICK is a partner in the firm’s New York office.  Ms. Scolnick is a graduate of 
New York University (B.A., cum laude 1972), Brandeis University (M.A. Political Science 
Theory, 1973), and Boston College Law School (J.D., 1976), where she served on the Boston 
College Industrial and Commercial Law Review.  She has extensive experience in the fields of 
shareholder derivative law, particularly in the pharmaceutical industry, employment law and 
employment class actions, and securities class actions.  She has contributed substantially to 
recent jurisprudence expanding shareholders’ rights to examine books and records of the 
corporations in which they hold stock.  In Cain v. Merck & Co., Inc., 415 N.J. Super. 319 (N.J. 
Super. A.D. 2010), the New Jersey Appellate Division agreed with Ms. Scolnick and held in a 
precedential decision that the New Jersey Business Corporation Act allows shareholders to 
inspect the minutes of board of directors and executive committee meetings upon a showing of 
proper purpose.  In King v. VeriFone Holdings, Inc., 12 A.3d 1140 (Del. Supr. 2011), the 
Delaware Supreme Court ruled in a ground-breaking decision that plaintiffs may, in certain 
circumstances, inspect a corporation’s books and records to bolster a shareholder derivative 
complaint even after they have filed a lawsuit. 
 
She has served as lead counsel in many shareholder derivative actions and is currently lead 
counsel in North Miami General Employees Retirement Fund v. Parkinson, No. 10-cv-6514 
(N.D. Ill.), a shareholder derivative case on behalf of pharmaceutical company, Baxter 
International, arising from the Board’s failure to comply with FDA orders to remediate a medical 
device known as the Colleague Pump.  She is also lead counsel in Cottrell v. Duke, No. 12-4041 
(W.D. Ark.), a shareholder derivative action brought on behalf of Wal-Mart arising from a 
widespread bribery and cover-up conspiracy conducted by Wal-Mart executives and Board 
members. 
 
Ms. Scolnick has experience litigating shareholder derivative actions at both the trial and 
appellate level.  She successfully argued the Baxter appeal where the Court of Appeals for the 
Seventh Circuit, reversing a trial court’s dismissal, held that a pension fund’s complaint on 
behalf of all shareholders passed the pre-suit demand futility threshold test under Delaware 
substantive law.  Westmoreland County Employees’ Retirement System v. Parkinson, 727 F.3d 
719 (7th Cir. 2013).  Also in 2013, Ms. Scolnick obtained a landmark ruling in the Wal-Mart 
shareholder derivative litigation from the Court of Appeals for the Eighth Circuit.  The Eighth 
Circuit reversed the district court’s stay of the federal action in favor of a related proceeding in 
Delaware Chancery Court, and held that a Colorado River stay is never appropriate where the 
federal complaint alleges valid, exclusive federal claims.  Cottrell v. Duke, 737 F.3d 1238 (8th 
Cir. 2013). 
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Ms. Scolnick has also litigated a number of important employment discrimination class actions.  
These include U.S. v. City of New York, No. 07-cv-2067, 2011 WL 4639832 (E.D.N.Y. Oct. 5, 
2011) (successfully representing a class of black applicants for entry-level firefighter jobs who 
were discriminated against by the City of New York), Hohider v. UPS, 243 F.R.D. 147 (W.D. 
Pa. 2007), reversed and remanded, 574 F.3d 169 (3d Cir. 2009), where although the Third 
Circuit reversed certification of a nationwide class of Americans with Disabilities Act protected 
UPS employees, Ms. Scolnick was able to negotiate with UPS changes to its return to work 
policy with regard to injured workers. 
 
Ms. Scolnick began her career by serving as a law clerk to the late Honorable Anthony Julian of 
the United States District Court in Massachusetts.  Thereafter, she served as a trial attorney in the 
Civil Division of the United States Department of Justice, where she was lead counsel in several 
high-profile employment discrimination lawsuits against various U.S. agencies around the 
country. 
 
Ms. Scolnick has been selected for the past two years in Thompson Reuter’s “New York Super 
Lawyers.” 
 
Ms. Scolnick is admitted to practice in New York, New Jersey, and Massachusetts. 

WALTER W. NOSS serves as the managing partner for Scott+Scott’s San Diego office.  He 
practices complex federal litigation with an emphasis on prosecuting antitrust actions on both a 
class-wide and individual, opt-out basis. 

Currently, Mr. Noss represents class plaintiffs in In re Foreign Exchange Benchmark Rates 
Antitrust Litigation, No. 1:13-cv-07789 (S.D.N.Y.), an action challenging collusion regarding 
foreign exchange rates, and Alaska Electrical Pension Fund v. Bank of America Corporation, 
No. 1:14-cv-07126 (S.D.N.Y.), an action challenging collusion regarding the setting of the 
ISDAfix benchmark interest rate. 

Mr. Noss represented class plaintiffs in Dahl v. Bain Capital Partners LLC, No. 1:07-cv-12388 
(D. Mass.), a case challenging collusion among private equity firms.  In Dahl, Mr. Noss served 
as one of the primary litigation counsel prosecuting the case, including deposing key managing 
directors, drafting dispositive motions, and arguing in court in opposition to defendants’ 
summary judgment motions.  The defendants in Dahl settled for $590.5 million. 

Mr. Noss represented the indirect purchaser class plaintiffs in Mylan Pharmaceuticals, Inc. v. 
Warner Chilcott Public Limited Company, No. 2:12-cv-03824 (E.D. Pa.), a case challenging 
monopolistic conduct known as “product hopping” by the defendants.  In Mylan, he was 
appointed sole lead counsel for the indirect class, and directed their prosecution and eventual 
settlement of the case for $8 million. 

Mr. Noss also represents corporate opt-out clients in In re: Aluminum Warehousing Antitrust 
Litigation, MDL No. 2481 (S.D.N.Y.), a case challenging collusion regarding the spot metal 
price of physically-delivered aluminum.  He has previously represented out-out clients in In re 
Rubber Chemicals Antitrust Litigation, MDL No. 1648 (N.D. Cal.); In re Polychloroprene 
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Rubber (CR) Antitrust Litigation, MDL No. 1642 (D. Conn.); and In re Plastics Additives (No. 
II) Antitrust Litigation, MDL No. 1684 (E.D. Pa.), which were cases involving price-fixing by 
horizontal competitors in the synthetic rubber industry. 

Mr. Noss has experience successfully litigating in federal civil jury trials.  In April 2011, 
Mr. Noss served as lead trial counsel in Novak v. Gray, No. 8:09-cv-00880 (M.D. Fla.), winning 
a $4.1 million jury verdict for breach of oral contract and fraudulent inducement.  In December 
2009, Mr. Noss served as plaintiffs’ local counsel at trial in Lederman v. Popovich, No. 1:07-cv-
00845 (N.D. Ohio), resulting in a $1.8 million jury verdict for plaintiffs on claims of breach of 
fiduciary duties, conversion, and unjust enrichment.  In January and February 2006, Mr. Noss 
assisted the trial team for In re Scrap Metal Antitrust Litigation, No. 1:02-cv-0844 (N.D. Ohio 
2006), resulting in a $34.5 million class action plaintiffs’ verdict. 

Mr. Noss graduated magna cum laude from the University of Toledo with a Bachelor of Arts in 
Economics in 1997 and with honors from The Ohio State University College of Law in 2000.  
He is a member of the California, New York, and Ohio Bars.  Mr. Noss is also a member of the 
bars of the United States District Courts for the Northern, Central, and Southern Districts of 
California, the Southern District of New York, and the Northern and Southern Districts of Ohio, 
as well as the United States Court of Appeals for the Sixth, Ninth, and Eleventh Circuits.  Prior 
to joining Scott+Scott in April 2004, he was an associate in the Cleveland, Ohio office of Jones 
Day. 
 
DONALD A. BROGGI is a partner in the firm’s New York office.  Mr. Broggi is a graduate of 
the University of Pittsburgh (B.A., 1990) and Duquesne University School of Law (J.D., 2000).  
He is engaged in the firm’s complex securities, antitrust, and consumer litigation, including:  In 
re Foreign Exchange Benchmark Rates Antitrust Litigation, No. 13-cv-7789 (S.D.N.Y.), In re: 
Priceline.com Inc. Securities Litigation, No. 00-cv-1884 (D. Conn.), Irvine v. ImClone Systems, 
Inc., No. 02-cv-0109 (S.D.N.Y.), In re: Rubber Chemicals Antitrust Litigation, No. C04-01648 
(N.D. Cal.), In re: Plastics Additives Antitrust Litigation, No. 03-cv-2038 (E.D. Pa.), and In re 
Washington Mutual Mortgage-Backed Securities Litigation, No. 09-cv-0037 (W.D. Wash.), 
among others. 
 
Mr. Broggi also works with the firm’s institutional investor clients, including numerous public 
pension systems and Taft-Hartley funds throughout the United States to ensure their funds have 
proper safeguards in place to ensure against corporate malfeasance.  Similarly, Mr. Broggi 
consults with institutional investors in the United States and Europe on issues relating to 
corporate fraud in the U.S. securities markets, as well as corporate governance issues and 
shareholder litigation.  Mr. Broggi has lectured at institutional investor conferences throughout 
the United States on the value of shareholder activism as a necessary component of preventing 
corporate fraud abuses, including the Texas Association of Public Employee Retirement 
Systems, Georgia Association of Public Pension Trustees, Michigan Association of Public 
Retirement Systems, Illinois Public Pension Fund Association, and the Pennsylvania Association 
of County Controllers, among others. 
 
Mr. Broggi is admitted to practice in New York and Pennsylvania. 
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DEBORAH CLARK-WEINTRAUB is a partner in the firm’s New York office.  
Ms. Weintraub graduated from St. John’s University, Queens, New York (B.A., summa cum 
laude, 1981; President’s Award in recognition of achieving highest GPA among graduates of St. 
John’s College of Liberal Arts and Science) and Hofstra Law School in Hempstead, New York 
(J.D., with distinction, 1986).  While in law school, Ms. Weintraub was a member and research 
editor of the Hofstra Law Review.  Following her graduation from Hofstra Law School, 
Ms. Weintraub served as a law clerk to the Honorable Jacob Mishler, United States District 
Judge for the Eastern District of New York (1986-1987).  Ms. Weintraub is a member of the 
New York bar. 
 
Ms. Weintraub has extensive experience in all types of class action litigation.  She is currently 
representing investors in mortgage-backed securities (MBS) in litigation against trustees of MBS 
trusts sponsored by Countrywide, WaMu, and Bear Stearns asserting claims for violations of the 
Trust Indenture Act of 1939 and breach of contract in connection with the trustees’ failures to 
discharge their statutory and contractual duties under the trusts’ governing agreements to enforce 
the trusts’ rights to require repurchase of mortgage loans in the trusts that breached 
representations and warranties. 
 
Ms. Weintraub also currently represents a certified class of participants and beneficiaries in two 
401(k) Plans of General Motors Corporation in an action against State Street Bank and Trust 
Company, the independent fiduciary and investment manager for the General Motors 
Corporation $1 2/3 Par Value Common Stock Fund held in the Plans, for violating its fiduciary 
duty to Plan participants under ERISA in failing to divest the Plans’ holdings of GM stock in the 
GM Common Stock Fund when it had become an imprudent investment to hold in the Plans. 
 
Ms. Weintraub is also currently representing certified classes in two significant consumer cases.  
In Huyer v. Wells Fargo & Co., No. 4:08–CV–00507 (S.D. Iowa), Ms. Weintraub represents 
multiple, certified classes of borrowers in an action against Wells Fargo & Co. and Wells Fargo 
Bank, NA, in an action asserting claims for violation of the Racketeer Influenced & Corrupt 
Organizations Act and California’s Unfair Competition Law in connection with Wells Fargo’s 
assessment of charges for repeated property inspection fees to delinquent borrowers.  Ms. 
Weintraub is also co-lead counsel for the certified class of consumers in In re Glaceau 
Vitaminwater Marketing and Sales Practice Litig., No. 11–md–2215 (S.D.N.Y.), seeking 
injunctive relief for violations of California and New York deceptive trade practice statutes in 
connection with the marketing of Vitaminwater. 
 
Ms. Weintraub has extensive securities class action experience and has acted as plaintiffs’ co-
lead counsel in numerous cases that have obtained substantial recoveries for defrauded investors.  
Ms. Weintraub was one of the lead counsel in In re Oxford Health Plans, Inc. Securities 
Litigation, MDL No. 1222 (S.D.N.Y.), in which a cash settlement of $300 million was obtained 
on the eve of trial after more than five years of litigation.  At the time, the $300 million cash 
recovery was one of the largest recoveries ever achieved in a securities class action.  The 
Honorable Charles L. Brieant, Jr., who presided over this case described it as “perhaps the most 
heavily defended, ardently pursued defense of a similar case that I can recall.”  Ms. Weintraub 
also served plaintiffs’ co-lead counsel in In re CVS Corporation Securities Litigation, No. 01-
11464 (D. Mass.), in which a cash settlement of $110 million was obtained for investors.  

Case 1:09-cv-00395-DLI-RML   Document 170-2   Filed 01/08/16   Page 37 of 53 PageID #:
 4180



17 

Following the settlement in March 2006, CVS disclosed that the SEC had opened an inquiry into 
the manner in which CVS had accounted for a barter transaction, a subject of the class action 
suit, and that independent counsel to the firm’s audit committee had concluded in December 
2005 that various aspects of the company’s accounting for the transaction were incorrect, leading 
to the resignations of the company’s controller and treasurer. 
 
Ms. Weintraub is the co-author of “Gender Bias and the Treatment of Women as Advocates,” 
Women in Law (1998), and the “Dissenting Introduction” defending the merits of securities class 
action litigation contained in the 1994 monograph “Securities Class Actions: Abuses and 
Remedies,” published by the National Legal Center for the Public Interest.  She is a member of 
the Association of the Bar of the City of New York. 
 
WILLIAM C. FREDERICKS is a partner in the firm’s New York office.  Mr. Fredericks holds 
a B.A. (with high honors) from Swarthmore College, an M. Litt. in International Relations from 
Oxford University (England), and a J.D. from Columbia University Law School.  At Columbia, 
Mr. Fredericks was a three-time Harlan Fiske Stone Scholar, a Columbia University International 
Fellow, and the winner of the law school’s Beck Prize (property law), Toppan Prize (advanced 
constitutional law), Greenbaum Prize (written advocacy), and Dewey Prize (oral advocacy). 
 
After clerking for the Hon. Robert S. Gawthrop III (E.D. Pa.), Mr. Fredericks spent seven years 
practicing securities and complex commercial litigation at Simpson Thacher & Bartlett LLP and 
Willkie Farr & Gallagher LLP in New York before moving to the plaintiffs’ side of the bar in 
1996.  Since then, he has represented investors as a lead or co-lead plaintiff in dozens of 
securities class actions, including In re Wachovia Preferred Securities and Bond/Notes Litig., 
No. 09-cv-6351 (S.D.N.Y.) (total settlements of $627 million, reflecting the largest recovery ever 
in a pure Securities Act case not involving any parallel government fraud claims); In re Rite Aid 
Securities Litig., 99-cv-1349 (E.D. Pa.) (total settlements of $323 million, including the then-
second largest securities fraud settlement ever against a Big Four accounting firm); In re Sears 
Roebuck & Co. Sec. Litig., No. 02-cv-07527 (N.D. Ill.) ($215 million settlement, representing the 
largest §10(b) class action recovery ever not involving either a financial restatement or parallel 
government fraud claims); In re State Street ERISA Litig., No. 07-cv-8488 (S.D.N.Y.) (one of the 
largest ERISA class settlements to date) and Irvine v. Imclone Systems, Inc., No. 02-cv-0109 
(S.D.N.Y.) ($75 million settlement).  Mr. Fredericks also played a lead role on the team that 
obtained a rare 9-0 decision for securities fraud plaintiffs in the U.S. Supreme Court in Merck & 
Co., Inc. v. Reynolds, No. 08-905, and has coauthored several amicus briefs in other Supreme 
Court cases involving securities issues (including the recent Halliburton and Amgen cases).  
More recently, Mr. Fredericks has also played a major role in litigating claims relating to 
mortgage-backed securities (“MBS”) arising out of the financial crisis. 
 
Mr. Fredericks is recognized in the 2014-15 edition of “America’s Best Lawyers” in the field of 
commercial litigation, and in the 2014-15 edition of New York’s “Super Lawyers.”  He is a 
frequent panelist on securities litigation programs sponsored by various organizations, including 
the Practising Law Institute (PLI) and the American Law Institute/American Bar Association 
(ALI/ABA).  He is a member of the New York City Bar Association (former chair, Committee 
on Military Affairs and Justice), the Federal Bar Council and the American Bar Association.  His 
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recent publications include “Bringing a Claim for Securities Fraud: Pre-Filing Investigation to 
Complaint” (PLI 2012) and ‘“Bet-the-Company’ Litigation: Settlement” (PLI 2011). 
 
DARYL F. SCOTT graduated in 1981 from Vanderbilt University with a Bachelor of Arts in 
Economics.  He received his Juris Doctorate from Creighton University School of Law in 1984, 
and a Masters of Taxation from Georgetown University Law Center in 1986.  Mr. Scott is a 
partner involved in complex securities litigation at Scott+Scott.  In addition to his work with the 
firm, Mr. Scott has specialized in private foundation and ERISA law.  He was also formerly an 
executive officer of a private equity firm that held a majority interest in a number of significant 
corporations.  Mr. Scott is admitted to the Supreme Court of Virginia and a member of the 
Virginia Bar Association and the Connecticut Bar Association. 
 
DEIRDRE DEVANEY is a graduate of New York University (B.A., cum laude, 1990) and the 
University of Connecticut School of Law (J.D., with honors, 1998) where she was the managing 
editor of the Connecticut Journal of International Law.  Ms. Devaney’s experience includes 
commercial and probate litigation, as well as trusts and estates.  Currently, Ms. Devaney’s 
practice areas include commercial and securities litigation, including:  In re Priceline.com, Inc. 
Securities Litigation, among others.  Ms. Devaney is admitted to practice in Connecticut, New 
York, and the United States District Court for the District of Connecticut. 
 
SYLVIA M. SOKOL is a New York- and London-based partner in the firm’s Antitrust and 
Competition Law Practice.  She focuses on representing national and international clients in 
litigation involving domestic and international cartels.  Ms. Sokol has substantial experience in 
all aspects of complex litigation, including the day-to-day management of cases.  She also has 
substantial experience in counseling corporate clients, evaluating potential claims, and 
developing strategies to recoup losses stemming from anticompetitive conduct. 
 
Ms. Sokol currently represents a nationwide class in price-fixing litigation regarding the 
$5.3 trillion-a-day foreign exchange market.  She also represents a proposed nationwide class in 
an action involving ISDAfix, a financial benchmark that is tied to over $379 trillion of interest-
rate swaps around the world.  In addition, Ms. Sokol represents several large multinational 
corporations alleging that Goldman Sachs, JPMorgan, Glencore, and their warehouse affiliates 
conspired to restrict the supply of aluminum in London Metal Exchange-approved warehouses.  
And she represents several government entities in a national lawsuit alleging bid-rigging in the 
municipal derivatives market. 
 
In addition, Ms. Sokol’s civil litigation experience has involved defending corporate clients 
charged with unlawful business practices and monopolizations.  She has also represented clients 
in criminal and extradition matters. 
 
Ms. Sokol was selected for the International Who’s Who of Competition Lawyers & Economists 
2016, and for Competition - U.S. in 2016.  Honorees are selected based on comprehensive and 
independent survey responses received from general counsel and private practitioners around the 
world.  In 2015, she was selected to become a Fellow in the Litigation Counsel of America.  She 
was also named a “Super Lawyer” in 2011, 2012, and 2014, Super Lawyers Northern California 
Edition, and was named a “Super Lawyer” in 2015, Super Lawyers New York Metro Edition. 
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She is a 1998 graduate of the New York University School of Law (cum laude), and completed 
her undergraduate studies at the University of British Columbia.  After law school, Ms. Sokol 
was awarded the Soros Justice Fellowship to serve a year in the Capital Habeas Unit of the 
Federal Public Defender’s Office, where she represented clients condemned to death and 
developed training materials for members of the capital defense bar.  She then served as a 
judicial law clerk to the Honorable Warren J. Ferguson, United States Court of Appeals for the 
Ninth Circuit, before spending several years working at Morrison & Foerster LLP. 
 
Ms. Sokol is a member of the American Bar Association and is admitted to practice in New 
York, California, and the District of Columbia.  She is also admitted to the Southern District of 
New York, the Northern, Southern, and Eastern Districts of California, as well as the United 
States Supreme Court. 
 
She is bilingual in English and French, and holds French and United States citizenships. 

BELINDA HOLLWAY is the head of Scott+Scott’s office in London.  She has over a decade 
of competition law experience, and specialises in competition damages litigation before the 
English High Court, Competition Appeal Tribunal and the Court of Appeal, particularly on 
behalf of multinational corporations in follow-on damages claims.  She has extensive expertise in 
developing and coordinating multijurisdictional litigation strategies, both within Europe and 
beyond.  She also represents investors in shareholder litigation. 

Prior to joining Scott+Scott, Ms. Hollway spent nine years in the London office of Freshfields 
Bruckhaus Deringer LLP.  She represented clients across a wide range of industries, acting in 
many of the leading English competition damages cases, such as Cooper Tire, relating to the 
synthetic rubber cartel, and National Grid v. ABB, relating to the cartel in gas insulated 
switchgear.  She was the lead associate on the defence team in Enron v. EWS, which was the first 
follow-on damages claim ever to reach trial in the Competition Appeal Tribunal.  Her wide 
experience on the defence side gives her a special insight into the issues that claimants must 
address and overcome in order to recoup losses stemming from breaches of competition law in 
Europe. 

Ms. Hollway has also acted for numerous clients in competition law investigations, both internal 
investigations and those brought by the UK Office of Fair Trading (now the Competition and 
Markets Authority) and the European Commission.  She has been involved in immunity 
applications, Commission cartel settlements, and contested cases.  From this work, she has an in-
depth understanding of the interaction between private and public enforcement in Europe and the 
ramifications that public enforcement has for the strategy and progression of damages claims. 

Ms. Hollway attended the Australian National University and graduated in 2001 with a First 
Class Honours degree in History and a First Class Honours Degree and University Medal in 
Law.  She then spent a year as an Associate to Her Honour Justice Catherine Branson at the 
Federal Court of Australia and then worked for the competition and litigation teams of Allens 
Arthur Robinson in Sydney, prior to moving to the United Kingdom in 2006.  She has a Master’s 
Degree in Competition Law from King’s College London. 
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She has published on competition law issues, including in relation to the EU Damages Directive 
and has been quoted in the press on competition law in Europe. 

Ms. Hollway is admitted to practice in England and Wales and in New South Wales, Australia. 
 
AMANDA F. LAWRENCE is a partner in the firm’s Connecticut office.  Ms. Lawrence is a 
graduate of Dartmouth College (B.A., cum laude, 1998) and Yale Law School (J.D., 2002).  
During law school, Ms. Lawrence worked for large firms in Washington, D.C., New York, and 
Cleveland.  After graduating from Yale, she worked in-house at a tax lien securitization company 
and for several years at a large Hartford-based law firm. 
 
At Scott+Scott, Ms. Lawrence is actively is engaged in the firm’s complex securities, corporate 
governance, consumer, and antitrust litigation.  She has worked on several cases that have 
resulted in substantial settlements including: In re Aetna UCR Rates Litigation, MDL No. 2020 
(D.N.J.) ($120 million settlement pending); Rubenstein v. Oilsands Quest Inc., No. 11-1288 
(S.D.N.Y.) (securities settlement of $10.235 million); Boilermakers National Annuity Trust Fund 
v. WaMu Mortgage Pass-Through Certificates, No. 09-cv-00037 (W.D. Wash.) ($26 million 
securities class action settlement); and In re TETRA Technologies, Inc. Securities Litig., No. 
4:07-cv-00965 (S.D. Tex.) ($8.25 million securities class action settlement). 
 
Ms. Lawrence has taught Trial Practice at the University of Connecticut School of Law and is 
very actively involved in her community, particularly in recreational organizations and events.  
A five-time NCAA National Champion cyclist who raced throughout the United States, Europe, 
Bermuda, and Pakistan, Ms. Lawrence is now an avid endurance athlete.  She has competed in 
dozens of marathons, including the New York Marathon and the Boston Marathon, and in 11 
full-distance ironman competitions ‒ three of which were at the Ironman World Championships 
in Kona, Hawaii.  She is licensed to practice in Connecticut and the Southern District of New 
York. 
 
ERIN GREEN COMITE is a partner in the firm’s Connecticut office.  Ms. Comite is a 
graduate of Dartmouth College (B.A., magna cum laude, 1994) and the University of 
Washington School of Law (J.D., 2002).  Ms. Comite litigates complex class actions throughout 
the United States, representing the rights of shareholders, employees, consumers, and other 
individuals harmed by corporate misrepresentation and malfeasance.  Since joining Scott+Scott 
in 2002, she has litigated such cases as In re Priceline.com Securities Litigation ($80 million 
settlement); Schnall v. Annuity and Life Re (Holdings) Ltd. ($27 million settlement); and In re 
Qwest Communications International, Inc. (settlement obtaining $25 million for the company 
and achieving corporate governance reforms aimed at ensuring board independence).  Currently, 
she is one of the court-appointed lead counsel in In re Monsanto Company Genetically-
Engineered Wheat Litigation, MDL No. 2473 (D. Kan.), and is prosecuting or has recently 
prosecuted actions against defendants such as Banco Popular, N.A.; Cargill, Inc.; The Estée 
Lauder Companies, Inc.; Ferrero USA, Inc.; L’Oreal USA, Inc.; Merisant Company; Merrill, 
Lynch, Pierce, Fenner & Smith, Inc.; NCO Financial Systems, Inc.; and Nestlé USA, Inc. 
 
While Ms. Comite is experienced in all aspects of complex pre-trial litigation, she is particularly 
accomplished in achieving favorable results in discovery disputes.  In Hohider v. United Parcel 
Service, Inc., Ms. Comite spearheaded a nearly year-long investigation into every facet of UPS’s 
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preservation methods, requiring intensive, full-time efforts by a team of attorneys and paralegals 
well beyond that required in the normal course of pre-trial litigation.  Ms. Comite assisted in 
devising the plan of investigation in weekly conference calls with the Special Master, 
coordinated the review of over 30,000 documents that uncovered a blatant trail of deception and 
prepared dozens of briefs to describe the spoliation and its ramifications on the case to the 
Special Master.  In reaction to UPS’s flagrant discovery abuses brought to light through the 
investigation, the Court conditioned the parties’ settlement of the three individual ADA case on 
UPS adopting and implementing preservation practices that passed the approval of the Special 
Master. 
 
Ms. Comite also is active in the firm’s appellate practice.  Recent successes include achieving a 
Ninth Circuit reversal of a district court’s dismissal of consumers’ claims concerning Nestlé’s 
Juicy Juice Brain Development Beverage, which the plaintiffs alleged was deceptively marketed 
as having the ability to improve young children’s cognitive development with minute quantities 
of the Omega-3 fatty acid, DHA.  Chavez v. Nestle USA, Inc., 511 F. App’x 606 (9th Cir. 2013). 
 
Prior to entering law school, Ms. Comite served in the White House as Assistant to the Special 
Counsel to President Clinton.  In that capacity, she handled matters related to the White House’s 
response to investigations, including four independent counsel investigations, a Justice 
Department task force investigation, two major oversight investigations by the House of 
Representatives and the Senate, and several other congressional oversight investigations. 
 
Ms. Comite’s volunteer activities have included assisting immigrant women, as survivors of 
domestic violence, with temporary residency applications as well as counseling sexual assault 
survivors.  Currently, Ms. Comite supports Connecticut Children’s Medical Center and March of 
Dimes/March for Babies. 
 
Ms. Comite is licensed to practice in the State of Connecticut and is admitted to practice in the 
U.S. District Court for the District of Connecticut and the Southern District of New York and the 
U.S. Court of Appeals for the Second, Third, Ninth and Eleventh Circuits. 
 
KRISTEN M. ANDERSON is a partner in the firm’s San Diego office.  Ms. Anderson’s 
practice focuses on complex and class action litigation with an emphasis on antitrust matters, 
including the following representative cases:  In re Payment Card Interchange Fee and 
Merchant Discount Antitrust Litigation, MDL No. 1720 (E.D.N.Y) ($7.25 billion recovery) and 
In re Currency Conversion Fee Antitrust Litigation, MDL No. 1409 (S.D.N.Y.) ($336 million 
recovery).  Ms. Anderson is recognized as a Rising Star in the 2014-15 and 2015-16 editions of 
Super Lawyers. 
 
A substantial portion of Ms. Anderson’s practice is devoted to antitrust cases within the financial 
services industry.  Ms. Anderson represented pension funds and individual investors in Dahl v. 
Bain Capital Partners, LLC, No. 07-cv-12388 (D. Mass.), an antitrust action alleging collusion 
in the buyouts of large publicly traded companies by private equity firms.  Ms. Anderson also 
represents plaintiff-investors in In re Foreign Exchange Benchmark Rates Antitrust Litigation, 
No. 13-cv-7789 (S.D.N.Y.), challenging foreign-exchange market manipulation by many global 
financial institutions.  Ms. Anderson served on the trial team representing certified classes of 
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cardholders in antitrust cases challenging class action-banning arbitration clauses in credit card 
agreements as restraints of trade in Ross v. Bank of America N.A., No. 05-cv-7116, MDL No. 
1409 (S.D.N.Y.) and Ross v. American Express Co., No. 04-cv-5723, MDL No. 1409 (S.D.N.Y). 
 
Ms. Anderson is an active member of the American Bar Association’s Antitrust Section.  She 
currently serves as Vice Chair of the Antitrust Section’s Books & Treatises Committee.  She was 
also a contributing author to the Antitrust Section’s Antitrust Discovery Handbook (2d ed.), Joint 
Venture Handbook (2d ed.), and the 2010 Annual Review of Antitrust Law Developments.  In 
addition, Ms. Anderson served as an editor for The Woman Advocate (2d ed.), published by the 
American Bar Association’s Woman Advocate Committee. 
 
Ms. Anderson is also an active member of the State Bar of California’s Antitrust and Unfair 
Competition Law Section, authoring case updates for the Antitrust E-Brief and serving as an 
articles editor for Competition:  Journal of the Antitrust and Unfair Competition Section of the 
State Bar of California. Ms. Anderson was a co-author of an article appearing in the Fall 2014 
edition of the Journal, entitled The Misapplication of Associated General Contractors to 
Cartwright Act Claims, 23 Competition: J. Anti. & Unfair Comp. L. Sec. St. B. Cal. 120 (2014). 
 
Ms. Anderson is the Editor-in-Chief of MARKET+LITIGATION, Scott+Scott’s monthly newsletter.  
She is also active in the firm’s continuing legal education programs, speaking on e-discovery, 
evidence, and antitrust issues. 
 
Ms. Anderson is a graduate of St. Louis University (B.A. Philosophy, summa cum laude, 2003) 
and the University of California, Hastings College of the Law (J.D. 2006).  During law school, 
Ms. Anderson served as an extern at the U.S. Department of Justice, Antitrust Division, in San 
Francisco.  While at Hastings, Ms. Anderson also served as an extern to Justice Kathryn Mickle 
Werdegar of the Supreme Court of California and was the research assistant to Professor James 
R. McCall in the areas of antitrust and comparative antitrust law. 
 
Ms. Anderson is admitted to practice by the Supreme Court of California and all California 
United States District Courts. 
 
THOMAS LAUGHLIN is a partner in the firm’s New York office.  Mr. Laughlin is a graduate 
of Yale University (B.A. History, cum laude, 2001) and New York University School of Law 
(J.D., cum laude, 2005).  After graduating from law school, Mr. Laughlin clerked for the 
Honorable Irma E. Gonzalez, United States District Court Judge for the Southern District of 
California. 
 
Mr. Laughlin’s practice focuses on securities class action, shareholder derivative, ERISA and 
other complex commercial litigation.  While at Scott+Scott, Mr. Laughlin has worked on several 
cases that have achieved notable victories, including Cornwell v. Credit Suisse, No. 08-3758 
(S.D.N.Y.) (securities settlement of $70 million), Rubenstein v. Oilsands Quest Inc., No. 11-
1288 (S.D.N.Y.) (securities settlement of $10.235 million) Plymouth County Contributory Ret. 
Sys. v. Hassan, No. 08-1022 (D.N.J.) (corporate governance reform); and Garcia v. Carrion, No. 
09-1507 (D.P.R.) (corporate governance reform).  Mr. Laughlin is a member of the New York 
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bar and is admitted to practice in the Southern District of New York and the Eastern District of 
New York. 
 
Mr. Laughlin also has significant appellate experience, having represented clients in connection 
with several appellate victories, including Cottrell v. Duke, 737 F.3d 1238 (8th Cir. 2013); 
Westmoreland County Employee Retir. Sys. v. Parkinson, 727 F.3d 719 (7th Cir. 2013); Pfeil v. 
State Street Bank and Trust Co., 671 F.3d 585 (6th Cir. 2012); and King v. VeriFone Holdings, 
Inc., 12 A.3d 1140 (Del. Supr. 2011). 
 
In 2014, Mr. Laughlin was co-chair of a 13-day bench trial in Bankers’ Bank Northeast v. Berry, 
Dunn, McNeil & Parker, LLC, No. 12-cv-00127 (D. Me.).  Mr. Laughlin represented a 
consortium of 10 community banks asserting negligence and professional malpractice claims 
against the former officers and directors of a bank and its auditor in connection with an 
$18 million loan made to that bank in September 2008.  Among other things, Mr. Laughlin 
conducted the cross-examination of all three witnesses from the defendant’s auditing firm and 
the direct examination of plaintiff’s auditing expert.  The parties to the action succeeded in 
resolving the action after trial. 
 
MAX SCHWARTZ is a partner based in New York.  His main practice area is complex civil 
litigation, with an emphasis on financial products and services.  He also counsels investment 
firms and institutional investors on strategies to enhance returns, or recoup losses, through a 
variety of legal actions. 
 
Following the financial crisis, Mr. Schwartz served as lead counsel in several cases that set 
important precedents regarding mortgage-backed securities.  He argued the first cases to find that 
securitization trustees must seek to have defective mortgages repurchased from MBS trusts.  
These efforts recently led to the recovery of $69 million for investors in Washington Mutual 
MBS and $6 million for investors in Bear Stearns MBS.  Policemen’s Annuity and Benefit Fund 
of the City of Chicago v. Bank of America, NA, 1:12-cv-2865 (S.D.N.Y.); Oklahoma Police 
Pension and Retirement System v. U.S. Bank National Association, 1:11-cv-8066 (S.D.N.Y.). 
 
Currently, Mr. Schwartz represents investment firms pursuing claims against MBS servicers.  He 
also represents plaintiffs in a securities action against Nicholas Schorsch and RCS Capital Corp., 
among others.  Weston v. RCS Capital Corp., 1:14-cv-10136 (S.D.N.Y.). 
 
Mr. Schwartz has substantial experience in competition and antitrust matters as well.  He was 
part of the team that secured a $590 million settlement stemming from allegations that several of 
the largest leveraged buyouts were subject to collusion.  Dahl v. Bain Capital Partners, LLC, 
1:07-cv-12388 (D. Mass.).  In addition, Mr. Schwartz has advised clients in antitrust matters 
ranging from pharmaceuticals to precious metals and has advised companies seeking merger 
review before a number of regulatory agencies. 
 
Super Lawyers named Mr. Schwartz a Rising Star.  The Legal Aid Society also recognized him 
with a Pro Bono Service Award for work before the New York Court of Appeals. 
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Mr. Schwartz holds a B.A. from Columbia University (cum laude), and a J.D. from New York 
University School of Law. 
 
DAVID H. GOLDBERGER is an associate in Scott+Scott’s San Diego office.  Currently, 
Mr. Goldberger’s practice is focused on antitrust litigation, initial case investigations, and other 
special projects. 

Representative actions include Kleen Products LLC v. Packaging Corporation of America, No. 
10-cv-5711 (N.D. Ill.), an action challenging price-fixing in the containerboard industry, and In 
re Lithium Ion Batteries Antitrust Litig., No. 13-md-2420 (N.D. Cal.), an action challenging 
price-fixing of Li-Ion batteries.  Mr. Goldberger has also worked on antitrust cases involving 
delayed generic drug entry, such as Mylan Pharmaceuticals Inc. v. Warner Chilcott Public Ltd. 
Co., No. 12-cv-3824 (E.D. Pa.) ($8 million settlement) and In re Prograf Antitrust Litig., No. 
1:11-md-02242 (D. Mass.). 

Previously, Mr. Goldberger was active in Scott+Scott’s securities fraud and ERISA practice, 
including In re: Priceline.com Securities Litigation, 03-cv-1884 (D. Conn.) ($80 million 
settlement), Alaska Electrical Pension Fund v. Pharmacia Corporation, No. 03-1519 (D.N.J.) 
($164 million settlement), and In re: General Motors ERISA Litigation, No. 05-71085 (E.D. 
Mich.) (resulting in significant enhancements to retirement plan administration in addition to 
$37.5 million settlement for plan participants). 

Mr. Goldberger was also a member of Scott+Scott’s institutional investor relations staff, 
providing the Firm’s many institutional clients with assistance in various matters pertaining to 
their involvement in complex civil litigations. 

Mr. Goldberger is also a frequent contributing author to Market+Litigation, Scott+Scott’s 
monthly client newsletter. 

Mr. Goldberger graduated from the University of Colorado (B.A., 1999) and California Western 
School of Law (J.D., 2002).  Mr. Goldberger is admitted to practice by the Supreme Court of the 
State of California and in all California United States District Courts. 

A San Diego native, Mr. Goldberger was a founding member of the Torrey Pines High School 
“Friends of the Library” and coaches youth sports in his spare time. 

THOMAS K. BOARDMAN is an associate in the Scott+Scott’s New York office, focusing on 
antitrust litigation.  At his prior firm, Mr. Boardman was a member of the trial team in In re TFT-
LCD (Flat Panel) Antitrust Litigation.  For his work on that case, Mr. Boardman was nominated 
by Consumer Attorneys of California as a finalist for Consumer Attorney of the Year.  
Mr. Boardman was also an instrumental part of the lead counsel team in In re Potash Antitrust 
Litigation (II), a case that featured a unanimous victory before an en banc panel of the Seventh 
Circuit, resulting in one of the most influential antitrust appellate opinions in recent memory.  
The case ended in $90 million in settlements. 
 
At Scott+Scott, Mr. Boardman represents plaintiff-investors in In re Foreign Exchange 
Benchmark Rates Antitrust Litigation and represents opt-out plaintiffs in Mag Instrument Inc v. 
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The Goldman Sachs Group Inc.  Mr. Boardman also represents indirect purchaser plaintiffs in In 
re Lithium Ion Batteries Antitrust Litigation. 
 
Mr. Boardman received his Bachelor of Arts degree from Vassar College in 2004, majoring in 
Political Science and Film Studies.  He received his Juris Doctorate from the University of 
California, Hastings College of the Law in 2009.  While at Hastings, Mr. Boardman was a 
member of the Hastings Science and Technology Law Journal and worked as a research assistant 
to professors Geoffrey C. Hazard, Jr. and Rory K. Little.  Mr. Boardman is a member of the 
following Bars: California, New York, Ninth Circuit Court of Appeals, Central District of 
California, Northern District of California, and Southern District of California.  He is also a 
member of the following professional associations:  ABA Antitrust Section – Model Jury 
Instruction Revision Task Force, ABA Antitrust Section – Young Lawyers Division – Litigation 
Committee, ABA Antitrust Section – Young Lawyers Division – Civil Practice and Procedure 
Committee, New York State Bar Association – Antitrust Section, Bar Association of San 
Francisco, and Public Justice Foundation. 
 
Mr. Boardman has co-authored the following articles: “Reverse Engineering Your Antitrust 
Case: Plan for Trial Even Before You File Your Case,” Antitrust Magazine, Spring 2014, Vol. 
28, No. 2, with Bruce L. Simon; and “Class Action for Health Professionals,” chapter from 
Advocacy Strategies for Health and Mental Health Professionals, Springer Publishing Co., 2011, 
with Bruce L. Simon, Stuart L. Lustig, Editor. 
 
Prior to joining Scott+Scott, Mr. Boardman worked at Pearson, Simon & Warshaw, LLP in San 
Francisco and served as a judicial law clerk to the Hon. Christina Reiss in United States District 
Court, District of Vermont. 
 
Mr. Boardman enjoys running and regularly does so for charity.  He has run several races to 
fundraise for various causes, including the New York City Marathon (National Multiple 
Sclerosis Foundation) and the Boston Marathon (Cystic Fibrosis Foundation). 
 
PATRICK McGAHAN is an associate in Scott+Scott’s London office.  He specialises in 
competition damages litigation before the English High Court, Competition Appeal Tribunal and 
the Court of Appeal.  He has also acted for clients in a variety of arbitrations (both investment 
treaty and commercial) and pieces of general commercial litigation.  Mr. McGahan is presently 
representing numerous clients who may have European claims arising from the manipulation of 
the foreign exchange market. 
 
Prior to joining Scott+Scott, Mr. McGahan spent four years in the London office of Freshfields 
Bruckhaus Deringer LLP.  During this time he acted in many of the leading English competition 
damages cases, including National Grid Electricity Transmission Plc v ABB Ltd.  He also acted 
for numerous clients in competition law investigations, both internal investigations and those 
brought by the Competition and Markets Authority, the European Commission, and other 
regulators, including the multi-jurisdictional ‘LIBOR’ investigations. 
 
Mr. McGahan attended the University of Queensland and graduated in 2010 with a Bachelor of 
Laws (First Class Honours) and a Bachelor of Arts (Economics/Political Science).  He then spent 
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a year as the Associate to His Honour Justice Andrew Greenwood at the Federal Court of 
Australia.  Mr. McGahan has a Postgraduate Diploma in Competition Law from King’s College 
London. 
 
Mr. McGahan is admitted to practice in England and Wales and in Queensland, Australia. 
 
STEPHEN TETI’s practice focuses on securities class action litigation, shareholder derivative 
lawsuits and corporate governance, consumer, and ERISA litigation.  While at Scott+Scott, 
Mr. Teti has worked on several cases that have achieved notable results, including Rubenstein v. 
Oilsands Quest Inc., No. 11-cv-288 (S.D.N.Y.) (securities settlement of $10.235 million) and 
Plymouth County Contributory Ret. Sys. v. Hassan, No. 08-cv-1022 (D.N.J.) (corporate 
governance reform).  Mr. Teti also practices in Scott+Scott’s appellate group, achieving victories 
in Cottrell v. Duke, 737 F.3d 1238 (8th Cir. 2013), Westmoreland County Employee Retirement 
System v. Parkinson, 737 F.3d 719 (7th Cir. 2013), and Chavez v. Nestlé USA, Inc., 511 Fed. 
Appx. 606 (9th Cir. 2013). 
 
Mr. Teti obtained a significant decision for consumers in Friedman v. Maspeth Fed. Loan & 
Savings Ass’n, __ F. Supp. 2d __, 2014 WL 3473407 (E.D.N.Y. July 14, 2014).  In a case before 
the Honorable Jack B. Weinstein raising “issues of first impression on the reach of the Real 
Estate Settlement Procedures Act,” Mr. Teti defeated the motion to dismiss in the case which 
involved wrongful imposition of late charges on timely received mortgage payments.  Mr. Teti 
has also achieved several favorable decisions regarding the improper removal of class actions 
under the Securities Act of 1933, including Niitsoo v. Alpha Natural Resources, Inc., 902 F. 
Supp. 2d 797 (S.D. W. Va. 2012), and Rajasekaran v. CytRx Corp., 2014 WL 4330787 (C.D. 
Cal. Aug. 21, 2014). 
 
Mr. Teti graduated from Fairfield University (B.A., cum laude, 2007) and the Quinnipiac 
University School of Law (J.D., magna cum laude, 2010).  He is a member of the Connecticut 
Bar.  During law school, Mr. Teti served as Publications Editor on the Quinnipiac Law Review.  
Further, he worked as an intern in the State of Connecticut Office of the Attorney General, a 
judicial extern to the Honorable Stefan R. Underhill in the United States District Court for the 
District of Connecticut, and a legislative extern to the Judiciary Committee of the Connecticut 
General Assembly.  Prior to joining Scott+Scott, Mr. Teti clerked for the judges of the 
Connecticut Superior Court. 
 
Mr. Teti is a regular contributor to and editor of Scott+Scott’s monthly newsletter, 
MARKET+LITIGATION, and he volunteers on his local Youth Services Advisory Board. 
 
JOHN JASNOCH’s practice areas include securities and antitrust class actions, shareholder 
derivative actions, and other complex litigation.  Mr. Jasnoch represented plaintiffs in In re 
Washington Mutual Mortgage-Backed Securities Litigation, Case No. 2:09-cv-00037 (W.D. 
Washington), a case that was litigated through summary judgment and settled on the eve of trial 
for $26 million.  Mr. Jasnoch was also one of the lead attorneys that secured a $7.68 million 
settlement in In re Pacific Biosciences Securities Litigation, Case No. CIV509210 (San Mateo 
County, California).  Other cases Mr. Jasnoch has worked on that have achieved notable results 
include:  West Palm Beach Police Pension Fund v. Cardionet, Inc., Case No. 37-2010-
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00086836-CU-SL-CTL (San Diego County, California) ($7.25 million settlement), Hodges v. 
Akeena Solar, 09-cv-2147 (N.D. Cal.) ($4.77 million settlement), Plymouth County Contributory 
Ret. Sys. v. Hassan, No. 08-1022 (D.N.J.) (corporate governance reform), and In re HQ 
Sustainable Maritime Industries, Inc., Derivative Litigation, Case No. 11-2-16742-9 (King 
County, Washington) ($2.75 million settlement). 
 
Mr. Jasnoch is also involved in the firm’s healthcare practice group, currently representing 
institutional investors in In re DaVita Healthcare Partners, Inc. Derivative Litigation, Case No. 
12-cv-2074 (D. Co.) and City of Omaha Police and Fire Pension Fund v. LHC Group, Case No. 
12-cv-1609 (W.D. La.). 
 
As an active member of the Consumer Attorneys of California, Mr. Jasnoch has prepared and 
submitted successful amicus curie briefs to the Ninth Circuit Court of Appeals, including on  
California’s Anti-SLAPP law and consumer protection issues. 
 
Mr. Jasnoch graduated cum laude from Creighton University with a Bachelor of Arts in Political 
Science in 2007.  He received his Juris Doctorate from The University of Nebraska College of 
Law in 2011 and is a member of the California Bar. 
 
MICHAEL G. BURNETT is a graduate of Creighton University (B.A., 1981) and Creighton 
University School of Law (J.D., 1984).  Mr. Burnett practices complex securities litigation at the 
firm where he consults with the firm’s institutional clients on corporate fraud in the securities 
markets as well as corporate governance issues.  In addition to his work with the firm, 
Mr. Burnett has specialized in intellectual property and related law. Mr. Burnett is admitted to 
the Nebraska Supreme Court and United States District Court, District of Nebraska. He is a 
member of the Nebraska Bar Association. 
 
ANDREA FARAH’s practice focuses on securities, shareholder derivative actions, consumer 
rights, and other complex litigation.  Ms. Farah graduated summa cum laude from the University 
of North Florida with a Bachelor of Arts in Psychology in 2009.  She received her Juris 
Doctorate, cum laude, in 2013 and a Master in Business Administration in 2013 from Quinnipiac 
University School of Law.  During law school, Ms. Farah worked as an intern in the Connecticut 
State’s Attorneys Office for the Judicial District of New Haven, Connecticut.  Ms. Farah is 
admitted to practice in New York. 
 
STEPHANIE HACKETT is an associate in Scott+Scott’s San Diego office.  She primarily 
practices in the area of antitrust litigation on behalf of classes and individual plaintiffs. 

Ms. Hackett has represented class plaintiffs in Dahl v. Bain Capital Partners, LLC, No. 1:07-cv-
12388 (D. Mass.) ($590.5 million settlement) and Mylan Pharmaceuticals, Inc. v. Warner 
Chilcott Public Ltd. Co., No. 12-3824 (E.D. Pa.) ($8 million settlement).  She represented 
corporate opt-out clients in In re Polychloroprene Rubber (CR) Antitrust Litigation, MDL No. 
1642 (D. Conn.); and In re Plastics Additives (No. II) Antitrust Litigation, MDL No. 1684 (E.D. 
Pa.). 

Ms. Hackett’s current cases include representing class plaintiffs in In re Foreign Exchange 
Benchmark Rates Antitrust Litigation, No. 1:13-cv-07789 (S.D.N.Y.), an action challenging 
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collusion regarding foreign exchange rates, and Alaska Electrical Pension Fund v. Bank of 
America Corporation, No. 1:14-cv-07126 (S.D.N.Y.), an action challenging collusion regarding 
the setting of the ISDAfix benchmark interest rate.  Ms. Hackett also represents corporate opt-out 
clients in In re: Aluminum Warehousing Antitrust Litigation, MDL No. 2481 (S.D.N.Y.), a case 
challenging collusion regarding the spot metal price of physically-delivered aluminum. 

As a part of her pro bono work, Ms. Hackett has worked with the San Diego Volunteer Lawyer 
Program, providing assistance to immigrant victims of domestic violence, and the ABA 
Immigration Justice Project, where she obtained a grant of asylum on behalf of her client. 

Ms. Hackett is an active member of the American Bar Association’s Antitrust Section and the 
San Diego La Raza Lawyers Association.  She is also a contributing author to Market+Litigation, 
Scott+Scott’s monthly newsletter. 

Ms. Hackett is a graduate of the University of Iowa (B.S. Political Science, International 
Business Certificate, 2001) and of the University of Iowa College of Law (J.D., with distinction, 
2005), where she was a recipient of the Willard L. Boyd Public Service Distinction award.  
While obtaining her law degree, Ms. Hackett worked as a judicial extern for the Honorable 
Celeste F. Bremer, United States District Court for the Southern District of Iowa.  Ms. Hackett is 
admitted to practice in California. 

In addition to her legal education, Ms. Hackett has engaged in accounting study and passed all 
four parts of the CPA exam.  This background has proved particularly useful in cases involving 
the financial services industry. 
 
JENNIFER J. SCOTT is an associate in Scott+Scott’s San Diego office.  Her practice focuses 
on prosecuting antitrust actions. 
 
Ms. Scott represents pension funds and individual investors in Dahl v. Bain Capital Partners, 
LLC, No. 07-cv-12388 (D. Mass), an antitrust action alleging collusion in the buyouts of large 
publicly traded companies by private equity firms.  The defendants in Dahl settled for 
$590.5 million, pending final approval.  Ms. Scott also represents class plaintiffs in Kleen 
Products LLC v. International Paper, No. 1:10-cv-5711 (N.D. Ill.), an action challenging price 
fixing in the containerboard products industry. 
 
Currently, Ms. Scott represents plaintiffs in In re Foreign Exchange Benchmark Rates Antitrust 
Litigation, No. 13-cv-7789 (S.D.N.Y), challenging foreign-exchange market manipulation by 
many global financial institutions.  Ms. Scott also represents corporate opt-out clients in In re: 
Aluminum Warehousing Antitrust Litigation, MDL No. 2481 (S.D.N.Y), a case challenging 
collusion regarding the spot metal price of physical-delivered aluminum. 
 
She represented the indirect purchaser class in Mylan Pharmaceuticals, Inc. v. Warner Chilcott 
Public Limited Company, No. 2:12-cv-03824 (E.D. Pa.), a case challenging monopolistic 
conduct known as “product hopping” by the defendants.  In Mylan, Ms. Scott drafted dispositive 
motions, prepared lead counsel to depose experts and key managing directors, and prepared for 
trial.  The case settled for $8 million. 
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Ms. Scott is an active member of the American Bar Association’s Antitrust Section.  She is also 
a frequent contributing author to Market+Litigation, Scott+Scott’s monthly newsletter. 
 
Ms. Scott graduated cum laude from San Diego State University with a Bachelor of Arts in 
Psychology in 2007 and from the University of San Diego School of Law in 2011.  At USD 
School of Law, she was a contributing writer to the California Regulatory Law Reporter, a 
judicial intern at the Equal Employment Opportunity Commission, and in-house intern at the 
Department of the Navy, Office of General Counsel.  Ms. Scott is a member of the California 
Bar and admitted to practice in all state and federal courts in California. 
 
Ms. Scott serves on the board of a San Diego nonprofit literacy organization focusing on early 
juvenile intervention and rehabilitation. 
 
JOSEPH V. HALLORAN is an associate in Scott+Scott’s New York office.  Mr. Halloran 
practices in the areas of securities class action litigation, shareholder derivative actions, antitrust, 
and other complex litigation. 
 
While at Scott+Scott, Mr. Halloran has primarily focused on securities and derivative cases, 
including In Re FireEye, Inc. Securities Litigation, No. 1-14-CV-266866 (Cal. Super. Ct., Santa 
Clara County); Thomas Welch v. Pacific Coast Oil Trust, No. BC550418 (Cal. Super. Ct., Los 
Angeles County); IBEW Local No. 58 Annuity Fund v. Everyware Global, Inc., 14-cv-01838 
(S.D. Ohio); City of Irving Supplemental Benefit Plan v. Chopra, 14-cv-09869 (C.D. Cal.); In re 
IPC The Hospitalist Company, Inc. Consolidated Derivative Litigation, C.A. No. 10258-CB 
(Del. Ch.); and In re Duke Energy Corporation Coal Ash Derivative Litigation, C.A. No. 9682-
VCN (Del. Ch.). 
 
Mr. Halloran has also been active in the firm’s antitrust practice including In re Foreign 
Exchange Benchmark Rates Antitrust Litigation, No. 1:13-cv-07789 (S.D.N.Y.) and Alaska 
Electrical Pension Fund v. Bank of America Corporation, No. 1:14-cv-07126 (S.D.N.Y.). 
 
Mr. Halloran graduated from Boston University (B.B.A., magna cum laude, 2008) and the 
University of San Diego School of Law (J.D., 2012).  During law school, Mr. Halloran worked at 
the California Department of Corporations and was a senior associate for USD’s Climate & 
Energy Law Journal. 
 
Mr. Halloran is a member of the following professional associations: ABA Antitrust Section, 
ABA Young Lawyers Division, and the State Bar of California’s Antitrust and Unfair 
Competition Law Section.  Mr. Halloran is also a regular contributor to Scott+Scott’s monthly 
newsletter.  He is admitted to practice in California. 
 
YIFAN (“KATE”) LV is an associate in Scott+Scott’s San Diego office.  Her practice focuses 
on prosecuting antitrust actions with an emphasis on intercultural cartels. 
 
Ms. Lv represents plaintiffs in In re Foreign Exchange Benchmark Rates Antitrust Litigation, 
No. 13-cv-7789 (S.D.N.Y), challenging foreign-exchange market manipulation by many global 
financial institutions.  Ms. Lv also represents and advises the Firm’s Asian clients. 
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Ms. Lv graduated from Tianjin University of Commerce, Tianjin, China, with a Dual Bachelors 
in Law and Economics in 2008, from Peoples University of China, Beijing, China with a Master 
in Law in June 2010, and from William & Mary School of Law in 2014. 
 
Ms. Lv is bilingual, speaking fluent Chinese and English. 
 
Ms. Lv is a member of the California, New York, and China Bars. 
 
MATTEO LEGGETT is an associate in the Connecticut office.  He is a graduate of Whitman 
College and the University of Connecticut School of Law. 
 
Before joining the firm, Matteo began his career as a law clerk to the Honorable Alexandra D. 
DiPentima of the Connecticut Appellate Court.  While in law school, he helped represent a 
refugee in the school’s Asylum and Human Rights Clinic and worked as an intern at the Hartford 
Immigration Court. 
 
Matteo speaks Spanish and Italian and is licensed to practice in Connecticut. 
 
HAL CUNNINGHAM is a graduate of Murray State (B.S. Biological Chemistry) and the 
University of San Diego School of Law.  Prior to joining Scott+Scott, Mr. Cunningham was 
engaged in research and development in the chemical and pharmaceutical industries. 
 
Mr. Cunningham’s practice focuses on securities class action, shareholder derivative, and 
consumer litigation.  While at Scott+Scott, Mr. Cunningham has worked on several cases that 
have achieved notable results, including In re Washington Mutual Mortgage Backed Securities 
Litigation, No. C09-0037 (W.D. Wash.) (securities settlement of $26 million).  Mr. Cunningham 
is also involved in the Firm’s securities lead plaintiff motion practice, having briefed several 
successful lead plaintiff applications for the firm’s institutional and individual clients. 
 
Mr. Cunningham is a regular contributor to and editor of Scott+Scott’s monthly newsletter, 
MARKET+LITIGATION. 
 
Mr. Cunningham is admitted to practice in California. 
 
GARY D. FOSTER’s main practice areas include antitrust, securities, and complex litigation, 
which includes such cases as Dahl v. Bain Capital Partners, LLC, No. 1:07-cv-12388 (D. Mass.) 
and Mylan Pharmaceuticals, Inc. v. Warner Chilcott Public Ltd. Co., No. 2:12-cv-03824 (E.D. 
Pa.).  Mr. Foster is a member of the West Virginia State Bar. 
 
Mr. Foster is a graduate of West Virginia Wesleyan College (B.S., Biology, cum laude, 1999) 
and of the West Virginia University College of Law (J.D., 2002), where he earned a position on 
the Moot Court Board and Lugar Trial Association.  During law school, Mr. Foster served as a 
law clerk for the West Virginia Supreme Court of Appeals, after which he assumed a full-time 
term position as a law clerk for the Hon. Thomas C. Evans, III, of the Fifth Circuit Court of West 
Virginia. 
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JOSEPH A. PETTIGREW’s practice areas include securities, antitrust, shareholder derivative 
litigation, and other complex litigation, including work on the following cases:  Dahl v. Bain 
Capital Partners, LLC, No. 07-cv-12388 (D. Mass.); In re Payment Card Interchange Fee and 
Merchant Discount Antitrust Litigation, MDL 1720 (E.D.N.Y); and Marvin H. Maurras 
Revocable Trust v. Bronfman, 12-cv-3395 (N.D. Ill.). 
 
Mr. Pettigrew graduated from Carleton College (B.A., Art History, cum laude, 1998) and from 
the University of San Diego School of Law (J.D., 2004).  Mr. Pettigrew has served on the board 
and as legal counsel to several nonprofit arts organizations. 
 
Mr. Pettigrew is admitted to practice in California. 
 
TROY TERPENING’s practice centers on securities class action litigation, shareholder 
derivative lawsuits, corporate governance, and consumer litigation.  In addition, Mr. Terpening is 
actively engaged in a number of healthcare cases, including In re Aetna UCR Rates Litigation, 
MDL No. 2020 (D.N.J.) ($120 million settlement pending) and In re WellPoint, Inc. Out-of 
Network “UCR” Rates Litigation, MDL No. 2074 (C.D. Cal.).  Prior to joining Scott+Scott, 
Mr. Terpening worked in-house for both venture capital and large financial institutions.  He is a 
member of the California Bar. 
 
Mr. Terpening is a graduate of San Diego State University (B.A., 1998) and California Western 
School of Law (J.D., 2001).  While in law school, Mr. Terpening served as President of the 
Association of Trial Lawyers of America (ATLA) Student Chapter and was selected for two 
consecutive years to represent his school on the Advocacy Honor’s Board negotiation team in 
American Bar Association national negotiation competitions. 
 
Mr. Terpening has taught Legal Research and Writing at the University of San Diego and 
Business Law at San Diego Mesa College.  He frequently speaks at seminars throughout 
California, Washington, and Nevada concerning real estate transactions, finance, and taxation. 
 
Mr. Terpening is actively involved in his community and currently serves on the Board of the 
Clairemont Town Council.  He also regularly volunteers with the Legal Aid Society where he 
trains students in mediation techniques so they can help resolve disputes within their respective 
schools. 
 
EDWARD SIGNAIGO’s main areas of practice are antitrust, consumer, and securities 
litigation.  Representative matters include Kleen Products LLC v. Packaging Corp. of America, 
Civil Action No. 1:10-cv-5711 (N.D. Ill.), In re Domestic Drywall Antitrust Litigation, No. 13-
MDL-2437 (E.D. Pa.), Mylan Pharmaceuticals, Inc. v. Warner Chilcott Public Limited Co., Civil 
Action No. 12-3824 (E.D. Pa.), In re WellPoint UCR Out-of-Network “UCR” Rates Litigation, 
MDL No. 2074 (C.D. Cal.), and City of Austin Police Retirement System v. Kinross Gold Corp., 
No. 12-cv-1203 (S.D.N.Y.).  Prior to joining Scott+Scott, Mr. Signaigo practiced at one of San 
Diego’s premier personal injury firms. 
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Mr. Signaigo graduated from the University of San Diego (B.A., magna cum laude, 2006) and 
Santa Clara University School of Law (J.D., 2009).  During law school, Mr. Signaigo was an 
editor on the Santa Clara University School of Law Computer & High Tech Law Journal and 
studied abroad at the University of Oxford and the International Crime Tribunal for the Former 
Yugoslavia.  He is a member of the California Bar. 
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EASTERN DISTRICT OF NEW YORK 

 
IN RE: GLACEAU 

VITAMINWATER 

MARKETING AND SALES 

PRACTICE 

LITIGATION (NO. II) 

 

 

Case No. 1:11-md-02215-DLI-RML 

BATSHEVA ACKERMAN, et al., 

                                         Plaintiffs, 

vs. 

COCA-COLA COMPANY and 

ENERGY 

BRANDS INC. (d/b/a GLACEAU), 

                                        Defendants. 

 

 
Case No. 1:09-cv-00395-DLI-RML 

 
 
DECLARATION OF STEVEN 
WEISBROT 
 

JULIANA FORD, 

                                         Plaintiff, 

vs. 

THE COCA-COLA COMPANY and 

ENERGY BRANDS INC., 

                                         Defendants. 

 

Case No. 1:11-cv-02355-DLI-RML 
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I, Steven Weisbrot, declare as follows: 

1. I am Executive Vice President at the class action notice and Settlement 

Administration firm, Angeion Group, LLC (“Angeion”). I am over 21 years of age and am not a 

party to this action. I have personal knowledge of the facts set forth herein and, if called as a 

witness, could and would testify competently thereto.  

2. I have been responsible in whole or in part for the design and implementation of 

more than one hundred class action administration plans and have taught Continuing Legal 

Education courses on the Ethics of Legal Notification in Class Action Settlements, using Digital 

Media in Class Action Notice Programs as well as Class Action Claims Administration, generally. 

Additionally, I am the author of numerous articles on Class Action Notice, Class Action Claims 

Administration and Notice Design in publications such as Bloomberg, BNA Class Action Litigation 

Report, Law360 and professional law firm blogs. Prior to joining Angeion’s executive team, I was 

employed as Director of Class Action services at Kurtzman Carson Consultants, a nationally-

recognized class action notice and settlement administrator. Previous to my claims administration 

experience, I was employed in private law practice and I am currently an attorney in good standing 

in the State of New Jersey and the Commonwealth of Pennsylvania.   

3. By way of background, Angeion Group is a class action notice and claims 

administration company formed by an experienced team of executives with more than 60 

combined years of experience implementing claims administration and notice solutions for class 

action settlements and judgments. With executives that have had extensive tenures at five other 

nationally recognized claims administration companies, collectively, the management team at 

Angeion has overseen more than 2,000 class action settlements, processed over 250 million claims 

and distributed over $10 billion to class members. 

4. Angeion was retained by the parties to serve as Settlement Administrator and 

among other tasks, to publish the Summary Notice; to publish Digital Banner advertisements; to 

publish Facebook advertisements; to establish and maintain a settlement website; to respond to 
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Class Member inquiries; and perform other duties as specified in the Class Action Settlement 

Agreement preliminarily approved by this Court on October 7, 2015. 

CAFA Notification 

5. On October 6, 2015 in compliance with the Class Action Fairness Act (“CAFA”), 

28 U.S.C. Section 1715, Angeion  mailed via FedEx Overnight a cover letter to the U.S. Attorney 

General and the Attorney Generals for New York and California, along with a CD ROM containing 

all relevant documentation required. Copies of the cover letters with a listing of documents 

included on the CD ROM for the CAFA notice are attached hereto as Exhibit A.  

Settlement Website 

6. The Settlement Website (www.nycavitaminwaterclassactionsettlement.com) went 

live on October 28, 2015.  As of January 6, 2016, the website has received 51,709 visits and 62,757 

page views.  The website also provided the ability to contact Angeion via email.  As of January 6, 

2016, Angeion has received a total of 13 emails.  Angeion responded to each individual email. 

Internet Notification 

7. The Notice Program utilized internet banner advertisements, including a Facebook 

campaign to notify the class of the settlement framework. There was a combined total of 

78,395,293 impressions from the Facebook campaign and internet banner advertisements.  

Publication of Summary Notice 

8. In addition to the internet banner advertisements described in the preceding 

paragraph, the Notice Program, the Summary Notice of the Settlement was published in the 

national edition of USA Today on October 29, 2015. A copy of that publication is attached hereto 

as Exhibit B.   
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Exclusion Requests 

9. Since the Injunctive Relief provided in this Settlement will benefit all Class 

Members equally, Class Members cannot exclude themselves from the Settlement Class or this 

Settlement. As of the date of this declaration, Angeion has not received any requests for exclusion. 

Objections to the Settlement 

10. The deadline for Class Members to object to the settlement is a postmarked date of 

January 15, 2016. As of the date of this declaration, Angeion has not received any objections to 

the Settlement. 

11. The nature of all inquiries and the individual contact information was shared with 

counsel for all parties to this lawsuit. 

 

 

Declared under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. 

 

 

       

      ________________________ 

      Steven Weisbrot 
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    1801 Market Street, Suite 660 

        Philadelphia, PA  19103 

        (p) 215-563-4116 

        (f)   215-563-8839 

        www.angeiongroup.com 

   

October 6, 2015 

VIA  FEDERAL EXPRESS 

Eric  Schneiderman 

Office of the New York Attorney General 

120 BROADWAY FL 4 

NEW YORK NY 10271-0332  

 

Re: Notice of Class Action Settlement 

IN RE: GLACEAU VITAMINWATER MARKETING AND SALES PRACTICE LITIGATION (NO. II), Case No. 1:11-md-

02215-DLI-RML (E.D.N.Y.)  

 

Dear Mr. Attorney General: 

  

 Angeion Group is completing this CAFA Notice on behalf of Defendants in connection with In re: 

Glaceau Vitaminwater Marketing and Sales Practice Litigation (No. II), Case No. 1:11-md-02215-DLI-RML, United 

States District Court for the Eastern District of New York, to attend to the production, distribution and provision 

of notice pursuant to the Class Action Fairness Act of 2005 (28 U.S.C. § 1711 et seq.) of a proposed class action 

settlement.  Yelena Konanova, Esq. of Quinn Emanuel Urquhart & Sullivan, LLP can be reached at (212) 849-

7000, should you have any questions regarding the information contained herein.   

 

Case Name: In re: Glaceau Vitaminwater Marketing and Sales Practice Litigation (No. II) 

Index Number:  Case No. 1:11-md-02215-DLI-RML 

Jurisdiction:  United States District Court for the Eastern District of New York  

Date Settlement   

Filed with Court: September 30, 2015 
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In accordance with the requirements of 28 U.S.C. 1715, Defendants provide as follows: 

 

1. 28 U.S.C. § 1715(b)(1)-Complaint:  A copy of the Class Action Complaint for the State of California, 

filed January  14, 2009; a copy of the Class Action Complaint for the State of New York filed January 

29, 2009; a copy of the Class Action Complaint for the State of California filed February 20, 2009; a 

copy of the Class Action Complaint  for the State of New Jersey filed July 1, 2009; a copy of the Class 

Action Complaint for the State of California filed May 19, 2009; a copy of the First Amended Class 

Action Complaint, filed May 26, 2009; a copy of the Second Amended Class Action Complaint, filed 

October 6, 2009; a copy of the Class Action Complaint for the State of California filed April 15, 2011,  

and a copy of the Conditional Transfer Order dated May 16, 2011, are included  on the enclosed CD-

ROM.   

2. 28 U.S.C. § 1715(b)(2)-Notice of Any Scheduled Judicial Hearings:   The United States District Court 

for the Eastern District of New York has not yet scheduled the Fairness Hearing.    

3. 28 U.S.C. § 1715(b)(3)-Notification to Class Members: A copy of the proposed Summary Notice of 

the Proposed Class Action Settlement and the proposed Long Form Notice of the Proposed Class 

Action Settlement , filed with the Court on September 30, 2015,  is included on the enclosed CD-

ROM. 

4. 28 U.S.C. § 1715(b)(4)-Class Action Settlement Agreement: A copy of the  

Settlement Agreement and Release, filed with the Court on September 30, 2015, is included on the 

enclosed CD-ROM.   

5. 28 U.S.C. § 1715(b)(5)-Any Settlement or Other Agreements:  A copy of the Notice of Unopposed 

Motion and Plaintiffs’ Unopposed Motion for Preliminary Approval of Settlement, Preliminary 

Certification of Settlement Class and Approval of Notice Plan, filed with the Court on September 30, 

2015, is included on the enclosed CD-ROM.      

6. 28 U.S.C. § 1715(b)(6)-Final Judgment: As of the time of the filing of this CAFA Notice, no Final 

Judgment or notice of dismissal has been entered in this case.  A copy of the Proposed Order 

Preliminarily Approving Class Action Settlement, filed with the Court on September 30, 2015, is 

included on the enclosed CD-ROM.       

7. 28 U.S.C. § 1715(b)(7)(B)-Estimate of Class Members: Because this Settlement is solely utilizing 

media outlets to notify class members in the States of New York and California, it is difficult at this 

time to approximate the number of class members.  

8. 28 U.S.C. §1715(b)(8): Judicial Opinions Related to the Settlement:  As of the time of the filing of 

this CAFA Notice, the Court has not yet issued any opinion regarding the settlement.    

   

 Please contact Yelena Konanova of Quinn Emanuel Urquhart & Sullivan, LLP at (212) 849-7000, if 

you have questions or concerns regarding the enclosed information. 

 

Sincerely,  

Brian S. Devery, Esq. 

Project Manager 

Angeion Group    

Enclosure-CD-ROM 
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    1801 Market Street, Suite 660 

        Philadelphia, PA  19103 

        (p) 215-563-4116 

        (f)   215-563-8839 

        www.angeiongroup.com 

   

October 6, 2015 

VIA  FEDERAL EXPRESS 

CAFA Coordinator  

Office of the Attorney General 

1300 I St., Ste. 1740 

Sacramento CA 95814  

 

Re: Notice of Class Action Settlement 

IN RE: GLACEAU VITAMINWATER MARKETING AND SALES PRACTICE LITIGATION (NO. II), Case No. 1:11-md-

02215-DLI-RML (E.D.N.Y.)  

 

Dear CAFA Coordinator: 

  

 Angeion Group is completing this CAFA Notice on behalf of Defendants in connection with In re: 

Glaceau Vitaminwater Marketing and Sales Practice Litigation (No. II), Case No. 1:11-md-02215-DLI-RML, United 

States District Court for the Eastern District of New York, to attend to the production, distribution and provision 

of notice pursuant to the Class Action Fairness Act of 2005 (28 U.S.C. § 1711 et seq.) of a proposed class action 

settlement.  Yelena Konanova, Esq. of Quinn Emanuel Urquhart & Sullivan, LLP can be reached at (212) 849-

7000, should you have any questions regarding the information contained herein.   

 

Case Name: In re: Glaceau Vitaminwater Marketing and Sales Practice Litigation (No. II) 

Index Number:  Case No. 1:11-md-02215-DLI-RML 

Jurisdiction:  United States District Court for the Eastern District of New York  

Date Settlement   

Filed with Court: September 30, 2015 
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In accordance with the requirements of 28 U.S.C. 1715, Defendants provide as follows: 

 

9. 28 U.S.C. § 1715(b)(1)-Complaint:  A copy of the Class Action Complaint for the State of California, 

filed January  14, 2009; a copy of the Class Action Complaint for the State of New York filed January 

29, 2009; a copy of the Class Action Complaint for the State of California filed February 20, 2009; a 

copy of the Class Action Complaint  for the State of New Jersey filed July 1, 2009; a copy of the Class 

Action Complaint for the State of California filed May 19, 2009; a copy of the First Amended Class 

Action Complaint, filed May 26, 2009; a copy of the Second Amended Class Action Complaint, filed 

October 6, 2009; a copy of the Class Action Complaint for the State of California filed April 15, 2011,  

and a copy of the Conditional Transfer Order dated May 16, 2011, are included  on the enclosed CD-

ROM.   

10. 28 U.S.C. § 1715(b)(2)-Notice of Any Scheduled Judicial Hearings:   The United States District Court 

for the Eastern District of New York has not yet scheduled the Fairness Hearing.    

11. 28 U.S.C. § 1715(b)(3)-Notification to Class Members: A copy of the proposed Summary Notice of 

the Proposed Class Action Settlement and the proposed Long Form Notice of the Proposed Class 

Action Settlement , filed with the Court on September 30, 2015,  is included on the enclosed CD-

ROM. 

12. 28 U.S.C. § 1715(b)(4)-Class Action Settlement Agreement: A copy of the  

Settlement Agreement and Release, filed with the Court on September 30, 2015, is included on the 

enclosed CD-ROM.   

13. 28 U.S.C. § 1715(b)(5)-Any Settlement or Other Agreements:  A copy of the Notice of Unopposed 

Motion and Plaintiffs’ Unopposed Motion for Preliminary Approval of Settlement, Preliminary 

Certification of Settlement Class and Approval of Notice Plan, filed with the Court on September 30, 

2015, is included on the enclosed CD-ROM.      

14. 28 U.S.C. § 1715(b)(6)-Final Judgment: As of the time of the filing of this CAFA Notice, no Final 

Judgment or notice of dismissal has been entered in this case.  A copy of the Proposed Order 

Preliminarily Approving Class Action Settlement, filed with the Court on September 30, 2015, is 

included on the enclosed CD-ROM.       

15. 28 U.S.C. § 1715(b)(7)(B)-Estimate of Class Members: Because this Settlement is solely utilizing 

media outlets to notify class members in the States of New York and California, it is difficult at this 

time to approximate the number of class members.  

16. 28 U.S.C. §1715(b)(8): Judicial Opinions Related to the Settlement:  As of the time of the filing of 

this CAFA Notice, the Court has not yet issued any opinion regarding the settlement.    

   

 Please contact Yelena Konanova of Quinn Emanuel Urquhart & Sullivan, LLP at (212) 849-7000, if 

you have questions or concerns regarding the enclosed information. 

 

Sincerely,  

Brian S. Devery, Esq. 

Project Manager 

Angeion Group    

Enclosure-CD-ROM 

Case 1:09-cv-00395-DLI-RML   Document 170-3   Filed 01/08/16   Page 9 of 13 PageID #: 4205



 

    1801 Market Street, Suite 660 

        Philadelphia, PA  19103 

        (p) 215-563-4116 

        (f)   215-563-8839 

        www.angeiongroup.com 

   

October 6, 2015 

VIA  FEDERAL EXPRESS 

Loretta Lynch 

Office of the Attorney General of the United States 

950 Pennsylvania Avenue, NW 

United States Department of Justice 

Washington DC 20530-0001  

 

Re: Notice of Class Action Settlement 

IN RE: GLACEAU VITAMINWATER MARKETING AND SALES PRACTICE LITIGATION (NO. II), Case No. 1:11-md-

02215-DLI-RML (E.D.N.Y.)  

 

Dear Madam Attorney General: 

  

 Angeion Group is completing this CAFA Notice on behalf of Defendants in connection with In re: 

Glaceau Vitaminwater Marketing and Sales Practice Litigation (No. II), Case No. 1:11-md-02215-DLI-RML, United 

States District Court for the Eastern District of New York, to attend to the production, distribution and provision 

of notice pursuant to the Class Action Fairness Act of 2005 (28 U.S.C. § 1711 et seq.) of a proposed class action 

settlement.  Yelena Konanova, Esq. of Quinn Emanuel Urquhart & Sullivan, LLP can be reached at (212) 849-

7000, should you have any questions regarding the information contained herein.   

 

Case Name: In re: Glaceau Vitaminwater Marketing and Sales Practice Litigation (No. II) 

Index Number:  Case No. 1:11-md-02215-DLI-RML 

Jurisdiction:  United States District Court for the Eastern District of New York  

Date Settlement   

Filed with Court: September 30, 2015 

Case 1:09-cv-00395-DLI-RML   Document 170-3   Filed 01/08/16   Page 10 of 13 PageID #:
 4206



2 
 

In accordance with the requirements of 28 U.S.C. 1715, Defendants provide as follows: 

 

17. 28 U.S.C. § 1715(b)(1)-Complaint:  A copy of the Class Action Complaint for the State of California, 

filed January  14, 2009; a copy of the Class Action Complaint for the State of New York filed January 

29, 2009; a copy of the Class Action Complaint for the State of California filed February 20, 2009; a 

copy of the Class Action Complaint  for the State of New Jersey filed July 1, 2009; a copy of the Class 

Action Complaint for the State of California filed May 19, 2009; a copy of the First Amended Class 

Action Complaint, filed May 26, 2009; a copy of the Second Amended Class Action Complaint, filed 

October 6, 2009; a copy of the Class Action Complaint for the State of California filed April 15, 2011,  

and a copy of the Conditional Transfer Order dated May 16, 2011, are included  on the enclosed CD-

ROM.   

18. 28 U.S.C. § 1715(b)(2)-Notice of Any Scheduled Judicial Hearings:   The United States District Court 

for the Eastern District of New York has not yet scheduled the Fairness Hearing.    

19. 28 U.S.C. § 1715(b)(3)-Notification to Class Members: A copy of the proposed Summary Notice of 

the Proposed Class Action Settlement and the proposed Long Form Notice of the Proposed Class 

Action Settlement , filed with the Court on September 30, 2015,  is included on the enclosed CD-

ROM. 

20. 28 U.S.C. § 1715(b)(4)-Class Action Settlement Agreement: A copy of the  

Settlement Agreement and Release, filed with the Court on September 30, 2015, is included on the 

enclosed CD-ROM.   

21. 28 U.S.C. § 1715(b)(5)-Any Settlement or Other Agreements:  A copy of the Notice of Unopposed 

Motion and Plaintiffs’ Unopposed Motion for Preliminary Approval of Settlement, Preliminary 

Certification of Settlement Class and Approval of Notice Plan, filed with the Court on September 30, 

2015, is included on the enclosed CD-ROM.      

22. 28 U.S.C. § 1715(b)(6)-Final Judgment: As of the time of the filing of this CAFA Notice, no Final 

Judgment or notice of dismissal has been entered in this case.  A copy of the Proposed Order 

Preliminarily Approving Class Action Settlement, filed with the Court on September 30, 2015, is 

included on the enclosed CD-ROM.       

23. 28 U.S.C. § 1715(b)(7)(B)-Estimate of Class Members: Because this Settlement is solely utilizing 

media outlets to notify class members in the States of New York and California, it is difficult at this 

time to approximate the number of class members.  

24. 28 U.S.C. §1715(b)(8): Judicial Opinions Related to the Settlement:  As of the time of the filing of 

this CAFA Notice, the Court has not yet issued any opinion regarding the settlement.    

   

 Please contact Yelena Konanova of Quinn Emanuel Urquhart & Sullivan, LLP at (212) 849-7000, if 

you have questions or concerns regarding the enclosed information. 

 

Sincerely,  

Brian S. Devery, Esq. 

Project Manager 

Angeion Group    

Enclosure-CD-ROM  
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2B MONEY USA TODAY
THURSDAY, OCTOBER 29, 2015

LEGAL ADS

NOTICES

Send your sales through the roof with an ad in Marketplace Today.
For more information on how to place your ad call: 1-800-397-0070

LEGALNOTICE OFPROPOSED CLASS ACTIONSETTLEMENTThis notice concerns you andyour legal rights if you live inNew York or California andpurchased vitaminwater®brand beverages in those States.
United States District Courtfor the Eastern District of NewYorkIn re Glaceau VitaminwaterMarketing & Sales PracticeLitigation, Case No. 1:11-md-02215-DLI-RMLAckerman v. The Coca-ColaCo., No. 1:09-cv-00395; Ford v.The Coca-Cola Co., No. 1:11-cv-02355
There is a proposed settlementbetween The Coca-Cola Companyand Energy Brands, Inc.(d/b/a Glaceau) (together,“Defendants”), who manufactureand distribute vitaminwater®brand beverages, and purchasersof vitaminwater®, whobrought class action lawsuitsagainst Defendants relating tovitaminwater®’s labeling andmarketing in New York andCalifornia. Residents of NewYorkwho purchased vitaminwater®from January 20, 2003, up toand including October 29, 2015,and residents of California whopurchased vitaminwater® fromJanuary 15, 2005, up to andincluding October 29, 2015, inthe respective jurisdictions areaffected.
WHAT ARE THESETTLEMENT TERMS?
Defendants and Plaintiffs haveagreed to a settlement thatincludes changes to the labelingand marketing of vitaminwater®beverages, such that Defendantswill afbrmatively make certainstatements and refrain frommaking others. All ClassMembers will receive thesebenebts equally.
WHO IS INCLUDED?
This notice applies to you if youare a resident of and purchasedvitaminwater® brand beveragesin the States of New York orCalifornia. This Notice is just asummary. For more completeinformation, you should read theFull Notice, which is available atwww. n y c a v i t am i n w a t e rclassactionsettlement.com.

WHAT ARE THE LAWSUITSABOUT?
Plaintiffs brought lawsuits againstDefendants for alleged deceptivelabeling and marketing ofvitaminwater®. Defendantsdeny that vitaminwater® wasdeceptively labeled or marketedbut have agreed to the proposedsettlement to resolve these classactions.
WHATAM I GIVING UP FORTHIS BENEFIT?
If the settlement is approvedby the Court, then you releaseall injunctive, declaratory, andnon-monetary equitable claimsconcerning vitaminwater®beverage labeling and marketingthat were raised in the lawsuitsand you cannot bring anotherlawsuit asserting such claims.It also means that the Court’sorder will apply to you and bindyou even if you have objected.For more details on the terms ofthe release, please see the FullNotice, which is available atwww. n y c a v i t am i n w a t e rclassactionsettlement.com.
WHATARE MYOPTIONS?
If you are a Class Member, youcan object to the settlement andgive reasons why you think theCourt should not approve it.The Court will consider yourviews. To object, you must senda letter saying that you object tothe settlement in In re GlaceauVitaminwater Marketing &Sales Practice Litigation, CaseNo. 1:11-md-02215-DLI-RML(E.D.N.Y.). Be sure to includeyour name, address, telephonenumber, signature, and thereasons why you object to thesettlement. You must send yourobjection by brst class mailto the Notice Administrator,the Court, and to one of theattorneys for the SettlementClass (“Class Counsel”) and tothe attorneys for Defendants. Alist of the attorneys is providedon the Full Notice, available atwww. n y c a v i t am i n w a t e rclassactionsettlement.com. Yourobjection must be received nolater than January 15, 2016, oryour objection will not be validand will not be considered by theCourt.

You may ask the Court to speakat the hearing on settlementapproval. To do so, you must senda letter saying it is your “Noticeof Intention to Appear” in In reGlaceau Vitaminwater Marketing& Sales Practice Litigation, CaseNo. 1:11-md-02215-DLI-RML(E.D.N.Y.). Include your name,address, telephone number,and signature. Your Notice ofIntention to Appear must bereceived no later than January15, 2016, and also must be sent tothe Clerk of Court, Class Counsel,and Defendants’ Counsel at theiraddresses in the Full Notice. Youcannot speak at the hearing if yourNotice of Intention to Appear isnot timely submitted.
WILL THE COURTAPPROVE THE PROPOSEDSETTLEMENT?
The Court granted preliminaryapproval of the Settlement,and will hold a Final ApprovalHearing on February 3, 2016 at2pm in the U.S. District Court forthe Eastern District of New Yorkto consider whether the proposedsettlement is fair, reasonable, andadequate and to consider ClassCounsel’s request for attorneys’fees, costs, and expenses.
WHO REPRESENTS ME?
This Court has appointed ClassCounsel to represent the Class.Class Counsel will request theCourt to award attorneys’ fees,costs, and expenses in an amountto be paid entirely by Defendantsnot to exceed $2,730,000 forClass Counsel’s work on thiscase. You may hire your ownattorney, if you wish, but you willbe responsible for that attorney’sfees and costs.
WHERE CAN I OBTAINMORE INFORMATION?
For more information, you canview the court ble in the Clerk’sOfbce at the courthouse addresslisted on the Notice and on thesettlement website. Please Do NotContact The Court Or The ClerkOf The Court Concerning ThisNotice.
By Order of the Court Dated:
October 7, 2015
THEHONORABLEROBERTM.LEVY
U.S. DISTRICT COURT EASTERNDISTRICT OF NEWYORK

The parent company of phar-
macy giant Walgreens posted in-
creases in sales and profit in its
fiscal fourth quarter as attention
turns to the financial benefits and
regulatory risk of the company’s
pending acquisition of U.S. rival
Rite Aid.

Walgreens Boots Alliance re-
ported net earnings of $26 mil-
lion for the fourth quarter ended
Aug. 31 and $4.2 billion for the
full year, compared to a $221 mil-
lion loss in the fiscal fourth quar-
ter of 2014 and a $1.9 billion
profit for all of 2014. But last
year’s numbers did not include
the results of the company’s ac-
quisition of European chain Alli-
ance Boots, which was completed
Dec. 31, skewing the comparison.

Meanwhile, investors are
weighing the impact of Wal-
greens’ deal to acquire Rite Aid
for $9.4 billion, or $17.2 billion
when including the assumption
of debt. The deal would combine
the nation’s second- and third-
largest drug-store chains by mar-
ket share, behind CVS Health.

On a conference call, Wal-
greens CEO Stefano Pessina de-
clined to assess the risk U.S.
regulators will deny the deal or
force the newly combined com-
pany to sell any of the approxi-
mately 13,000 stores they
collectively operate.

“We are not speculating at all”
about the number of stores the
new company will retain, he said.

But Credit Suisse analyst Ed-
ward Kelly estimated the Federal
Trade Commission could force
the combined company to shed
anywhere from 150 to 400 stores
depending on the agency’s
threshold for acceptable market
dominance.

Walgreens
turns its
attention 
to Rite Aid
Profit, earnings up
for drug store giant

Nathan Bomey
@NathanBomey
USA TODAY

Can Hollywood
ride to the rescue of
investigative report-
ing?

As traditional
news outlets have seen their
world turned upside down as a
result of the digital explosion, one
of the casualties has been investi-
gative reporting, particularly at
regional and local newspapers.

It’s an expensive and time-con-
suming endeavor, and as newspa-
pers have seen an alarming
drop-o� in advertising revenue,
accountability reporting too of-
ten has been a casualty.

But it’s vitally important work,
as a major motion picture being
released Nov. 6 makes clear. 

Maybe Spotlight, an account of
The Boston Globe’s groundbreak-
ing, Pulitzer-winning reporting
on sexual abuse by Catholic
priests and its cover-up, will give
a needed boost to the vital enter-
prise as All the President’s Men
did four decades ago. Spotlight,
whose stars include Michael Kea-
ton, Mark Ru�alo and Rachel
McAdams, has been very well-re-
ceived at film festivals and is al-
ready generating Oscar buzz.

Marty Baron, the editor who
launched the priest project at the
Globe, says the movie under-
scores messages that are very
close to his heart, and mine.

It reminds us, he says, how im-
portant investigative reporting
and strong local reporting are,
how critical it is to hold powerful
institutions and powerful individ-
uals accountable. And it shows
that “stories in your own back-
yard have national significance.” 

The priest saga, which led to

the ouster of a cardinal and set-
tlements for hundreds of victims,
began with the story of a single
priest. Watergate began with a lo-
cal arrest. 

It has been tempting for em-
battled newspapers to retreat
from the investigative mission.
But it’s a temptation that needs to
be resisted.

“You have to have vigorous
investigative reporting,”
says Baron, now ex-
ecutive editor of
The Washington
Post. “Yes, it’s a
hard choice. But
readers expect
us to do this. It’s
the kind of
work readers
appreciate.”

And, he adds
pointedly, “It di�er-
entiates us. It sets us
apart from the other
media players.”

And it can be done,
even in these daunting
times. I’ve always been
impressed by the way
the Milwaukee Journal
Sentinel, under the edi-
torship of Marty Kaiser
and now George Stanley, has re-
mained completely committed to
accountability reporting, seeing it
as an essential part of its fran-
chise. (The Journal Sentinel is be-
ing acquired by Gannett, USA
TODAY’s parent.) 

Baron says the moviemakers
did plenty of homework in an ef-
fort to give Spotlight verisimili-
tude. Co-writers Josh Singer and
Tom McCarthy, who also direct-
ed, spent “hours upon hours

upon hours” with the key report-
ers and editors. “They looked at
emails, they reconstructed dia-
logue, they went deep into the
clips, they read court docu-
ments,” Baron says. “They did a
prodigious amount of research.”

At one point, when Singer
wanted to talk to Baron yet again,
the editor had to wave him o�.

Baron had nothing more to
tell him.

The actors also
spent time with

the characters
they play, with
Ru�alo outdo-
ing his col-
leagues with all
the time he
spent with

Globe reporter
Michael Re-

zendes. Liev
Schreiber, who plays

Baron, spent a couple
of hours in the editor’s
o�ce at the Post and
went to YouTube in an
e�ort to nail Baron’s
mannerisms and
quirks. 

And while there is
some literary license

and some compression — it’s a
movie, after all, not a documen-
tary — Baron says Spotlight does a
fine job capturing the way the in-
vestigation unfolded.

Baron launched the priest
probe at his first news meeting as
the Globe’s editor in 2001. In the
three weeks between stepping
down as executive editor of the
Miami Herald and joining the
Boston paper, Baron spent a lot of
time reading the Globe. He en-

countered a story about a preda-
tor priest named John Geoghan,
whom he hadn’t heard much
about. He also read a column by
the Globe’s Eileen McNamara
saying the truth about the extent
of the priest scandal may never
be known because court docu-
ments had been sealed. 

So at that first news meeting
Baron said he didn’t know about
the law in Massachusetts, but if
he were still in Florida, he’d go to
court to break that seal. Had any-
one thought of doing that? He
was greeted with silence.

Baron chose a two-track ap-
proach, talking to the lawyers and
launching a parallel investigation.
The result, according to the Pulit-
zer citation, was “courageous,
comprehensive coverage of sexu-
al abuse by priests, an e�ort that
pierced secrecy, stirred local, na-
tional and international reaction
and produced changes in the Ro-
man Catholic Church.”

Some people who have seen
Spotlight say it reminds them of
All the President’s Men, which is
high praise indeed since it’s one
of the very best journalism
movies ever made. 

Not long ago, Baron, who
hadn’t seen it 40 years, gave it an-
other view. He saw lots of
similarities.

Like the earlier film, he says,
Spotlight focuses on how news-
rooms actually function, the tedi-
um as well as the exhilaration,
the legwork, the knocking on
doors, the slammed doors, the in-
teractions with lawyers.

“That’s the world we live in,”
Baron says, “and they made it in-
triguing and fascinating.”

INVESTIGATIVE REPORTING 
GETS BOOST FROM HOLLYWOOD 
New film ‘Spotlight’
tells behind-scenes
tale of ‘Boston Globe’ 
Rem Rieder
@remrieder
USA TODAY
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From left, actors Liev Schreiber, Brian d’Arcy James, Mark Ru�alo, Stanley Tucci, Billy Crudup
and Michael Keaton attend the New York premiere of Spotlight at Ziegfeld Theater on Oct. 27. 

KERRY HAYES

Keaton, left, and
Ru�alo play
reporters Wal-
ter Robinson
and Michael
Rezendes. 

NEW YORK The government’s
win over Wall Street in history’s
most profitable insider-trading
case came under question Wed-
nesday as attorneys debated
whether former SAC Capital
portfolio manager Mathew Mar-
toma was wrongly convicted.

A federal jury found the former
aide to billionaire hedge founder
Steven Cohen guilty last year. The
panel concluded he illegally ob-
tained disappointing results of an
experimental drug for Alzheim-
er’s disease, then triggered an
SAC Capital sell-o� of drug firm
stocks that generated $276 mil-
lion in gains and avoided losses.

U.S. District Court Judge Paul
Gardephe sentenced Martoma,
now 41, to serve a nine-year pris-
on term and forfeit nearly $9.4
million, more than his net worth.

A prosecutor and defense law-
yer revisited the case in argu-
ments before a three-judge panel
of the U.S. Court of Appeals for
the Second Circuit, whose mem-
bers reserved decision without
ruling on Wednesday.

Defense attorney Paul Clement
argued that an insider-trading de-
cision issued by that same court
last year should free Martoma.

The decision tossed out the
similar convictions of two other
traders, ruling that Manhattan
U.S. Attorney Preet Bharara’s of-
fice used an improperly broad le-
gal standard in a crackdown on
Wall Street insider trading. The
U.S. Supreme Court on Oct. 5 de-
clined to weigh an appeal.

As a result, prosecutors cannot
win insider-trading convictions
unless they prove the suspects
had direct knowledge of the tip-
sters who illegally leaked infor-
mation. The decision said pros-
ecutors must also show that
suspects knew the tipster

breached her or his fiduciary du-
ty, as well as prove the insider re-
ceived money or other pecuniary
benefit for the leak.

Prosecutors in Martoma’s case
argued that he paid roughly
$70,000 in consulting fees to Sid-
ney Gilman, the Michigan neu-
rologist who pleaded guilty to
giving him the secret test results.

But Clement argued Martoma
made the payments well before
the crucial leak. Clement also
cited trial testimony in which Gil-
man, the government’s main trial
witness, said he wanted nothing
in exchange for the test results.

Judge Denny Chin questioned
whether the jury “could have
looked at the whole thing,”
weighing all information and pay-
ments when voting to convict.

Prosecutors also argued the
friendship Martoma cultivated
with Gilmanwas a benefit for the
doctor. Judge Paul Gardephe in-
cluded the friendship-as-benefit
theory in his jury instructions.

Chin asked if jurors could have
convicted Martoma on the now-
taboo theory. Arlo Devlin-Brown,
the lead prosecutor at Martoma’s
trial, answered no. But the ap-
peals judges expressed doubt.

“We have a liberty issue and
people going to prison. We
shouldn’t be so cavalier,” Judge
Robert Katzmann said.

Appeals court weighs
Martoma’s conviction
for insider trading
Kevin McCoy
@kmccoynyc
USA TODAY

LARRY NEUMEISTER, AP

Former SAC Capital portfolio
manager Mathew Martoma,
left, with his wife, Rosemary,
was convicted in 2014.
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