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Pursuant to Paragraph XXIV of the Court’s Temporary Restraining Order (Docket 

No. 25), Plaintiff Federal Trade Commission hereby submits its supplemental evidence in 

support of its application for a preliminary injunction. The supplemental evidence is the 

attached Second Declaration of Federal Trade Investigator Matthew Thacker (App. 1841 

to App. 1842) and corresponding documents marked App. 1843 to App. 1869.  

Dated:  August 28, 2015 

     Respectfully submitted, 

     JONATHAN E. NUECHTERLEIN 
     General Counsel 
 
     /s/ Jason C. Moon 
     _______________________________________                
     ANGELEQUE P. LINVILLE, Tex. Bar No. 24058793 

 JASON C. MOON, Tex. Bar No. 24001188 
 ANNE D. LEJEUNE, Tex. Bar No. 24054286 
 EMILY B. ROBINSON, Tex. Bar No. 24046737 
 Federal Trade Commission   
 1999 Bryan Street, Suite 2150 
 Dallas, Texas 75201 
 (214) 979-9381; alinville@ftc.gov (Linville) 
 (214) 979-9378; jmoon@ftc.gov (Moon) 
 (214) 979-9371; alejeune@ftc.gov (LeJeune) 
 (214) 979-9386; erobinson@ftc.gov (Robinson) 
 (214) 953-3079 (Fax) 
 
 Attorneys for Plaintiff 
 FEDERAL TRADE COMMISSION 
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CERTIFICATE OF SERVICE 
 

I certify that Plaintiff Federal Trade Commission has provided a true and correct 

copy of the foregoing document, with attached declaration and exhibits, to Defendants in 

compliance with Paragraph XXIV of the Temporary Restraining Order issued by the 

Court on August 21, 2015. Defendants were served as follows: 

A. Vemma Nutrition Company 
 Vemma International Holdings, Inc. 
 
 Service by email through counsel Kevin Quigley of Quarles & Brady, LLP 

  Email address:  Kevin.Quigley@quarles.com 
 
B. Benson K. Boreyko 
 

Service by email through counsel John Clemency of Gallagher & Kennedy 
 Email address:  john.clemency@gknet.com 
 
C. Tom Alkazin 
 Bethany Alkazin 
 

Service by email through counsel Keith Beauchamp of Coppersmith 
Brockelman, PLC 
Email address: Kbeauchamp@cblawyers.com 

 
Dated: August 28, 2015 
 
 
       /s/ Jason C. Moon 
       ___________________________       
       Jason C. Moon 
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SECOND DECLARATION OF FTC INVESTIGATOR MATTHEW J. THACKER 
PURSUANT TO 28 U.S.C. § 1746 

I, Matthew J. Thacker, declare that I have personal knowledge of the facts set forth below. If 

called as a witness before any court, I could and would testify as follows: 

1. I am over the age of21 and competent to give this declaration. I am a Federal 

Trade Investigator with the Federal Trade Commission (FTC). My business is address 1999 

Bryan Street, Suite 2150, Dallas, Texas 75201. 

2 . As part of my duties, I have been assigned to work on the investigation of Vemma 

Nutrition Company (Vemma) and Vemma International Holdings, Inc. (VIH), and related 

individuals, Benson K. Boreyko (BK Boreyko) and Tom Alkazin (T. Alkazin) (collectively 

Defendants). 

3. On August 24-26, 2015, the Court-appointed Temporary Receiver Robb Evans 

and Associates LLC granted the FTC access to Vemma' s and VIR' s premises located at 1621 W. 

Rio Salado Parkway, Tempe AZ 85281. 

4. FTC Staff reviewed and identified documents or folders of documents for 

copying, located in a room labeled "Work Room." After the documents or folders were 

identified for copying, I verified each document or folder and its approximate location. On 

August 26, 2015, I placed all of the documents and folders to be copied into a box and provided 

them to the litigation copy service Quick and Confidential (Q&C). On August 27, 2015, Q&C 

emailed PDF versions of the documents via secure file transfer to me. 

5. App. 1843 - App. 1869 consists of true and correct copies of pages removed from 

a folder in the Work Room labeled "Income Disclosure Statement" (marked by Vemma as folder 

number 319 01) and subfolders labeled "319 .01 - 2014 Income Disclosure Statement" and 

"319.01- 2013 Income Disclosure Statement. 

App. 1841
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I declare, under penalty of perjury, that the foregoing statement is true and correct. 

Executed on August 28, 2015, at Dallas, Texas. 

MATTHEW J THACKER 

Page 2 of2 

App. 1842
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4/15/2015 @3:30pm 

Meeting with BK, Chris and Kevin to discuss 2014 Income Disclosure Statement stats 

• BK agreed to the 2014 income stats for the income disclosure statement 
• BK agreed not to list the total number of Affiliates vs. Customers 
• BK would like to have three stats listed on one income disclosure sheet to include US, Canada 

and Global numbers 
o Chris agreed 

App. 1845
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Allison J. Tengan 

From: Doug Peterson 
Sent: Thursday, April 09, 2015 2:48 PM 
To: 
Cc: 

Allison J. Tengan; Chris Reid; Kevin Murphy 
Marc Kleinkopf; Michael Woodford 

Subject: RE: 2014 Income Disclosure Statement 
Attachments: 2014- Affiliate and Customer Counts 20150311 - 35wks inactive.xlsx; 2014- Affiliate and 

Customer Counts 20150409 - 35wks inactive-Aft Model.xlsx 

Attached are the two versions of the 2014 Income Disclosure based on the inactivity weeks being at 35 (which was 
similar to last year's data pull) that Kevin and I agreed upon would be best to use instead of the stricter 28 weeks. 

The two versions are: 
1. "2014- Affiliate and Customer Counts 20150311- 35wks inactive" which is what we completed a few weeks 

back and is based on the counts per account status {M, P, U, etc.). This is the method we have used in all years 
in which we began to disclose this type of data with the exception of 2013 (last year). I think we began to do · 
disclosure statements 2009 or 2010. 

2. "2014- Affiliate and Customer Counts 20150409 - 35wks inactive-Aff Model" which is a version put together like 
2013 in which we redefined account statuses based on whether or not they enrolled another account. Those 
that enrolled another account are classified as Affiliates and those that did not are Customers (aka the "Affiliate 
Model" that we followed from Apr to Oct of 2014). 

Please let us know if you have any questions, 

V @; M M A " 

Doug Peterson Applications Operator Supervisor 
doug.pelerson@vemmo.com 

From: Allison J. Tengan 
Sent: Thursday, April 09, 2015 9:14AM 
To: Doug Peterson 
Cc: Kevin Murphy; Michael Woodford 
Subject: RE: 2014 Income Disclosure Statement 

Hey Doug, can you please give me an ETA? I'm getting inquiries from the field about our new income disclosure 
statement. Thanks. 

From: Allison J. Tengan 
Sent: Wednesday, April 08, 2015 12:20 PM 
To: Doug Peterson 
Cc: Kevin Murphy; Michael Woodford 
Subject: RE: 2014 Income Disclosure Statement 

Hi Doug-

Just following up on my email. 

Thanks-
1 

App. 1846
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Allison 

From: Allison J. Tengan 
Sent: Wednesday, April 01, 2015 12:04 PM 
To: Doug Peterson 
Cc: Kevin Murphy 
Subject: 2014 Income Disclosure Statement 
Importance: High 

Hi Doug-

Brad asked the status of the 2014 Income Disclosure Statement in today's Directors' meeting. I believe you were 
running another report with the same parameters as the 2013 Income Disclosure Statement. Can you please let us 
know when you'll have these numbers as Brad would like to see them as soon as possible. 

Thanks-
Allison 

Allison Tengan Vice President of Legal Affairs 
g llison(glvernma.com 

W 480.927.8652 I F 480.927.8665 

1621 W. Rio Salado Parkway 
Tempe, AZ 85281 
vemma.com 
fncebook .com/vernrr)o 
twitter.com/vernmo 

2 

App. 1847
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Allison J. Tengan 

From: 
Sent: 
To: 
Cc: 
Subject: 

Thx for the look at it. 

From: Doug Peterson 

Kevin Murphy 
Friday, March 20, 2015 1:58 PM 
Doug Peterson; Allison J . Tengan 
Jonathan L. Hynes 
RE: Affiliate I Customer counts 

Sent: Thursday, March 19, 2015 4:55 PM 
To: Kevin Murphy; Allison J. Tengan 
Cc: Jonathan L. Hynes 
Subject: RE: Affiliate 1 Customer counts 

I took some time to discuss your question with Jonathan and we independently came up with the same conclusion ... 

The increases are fairly small and it looks like the Avg earners per 4wk went down at each of those levels .. so the people 
earning it were the consistent ones, most likely those with higher earning accounts, as opposed to people that would hit 
it once or twice and then drop back to a lower paid as rank. Thus with fewer consistent earners the overall avg goes up 
a bit. 

As far as particular bonuses driving the increase, there is not any particular factor there that would have caused the 
slight increase. 

M M /\" 

Doug Peterson Applications Operator Supervisor 
erson@ver-nmo.com 

From: Kevin Murphy 
Sent: Thursday, March 19, 2015 3:46PM 
To: Doug Peterson; Allison J. Tengan 
Subject: RE: Affiliate I Customer counts 

Any particular reason w hy Platinum, Star Executive and Ambassador level earnings increased from last year? 

From: Doug Peterson 
Sent: Wednesday, March 18, 2015 3:44 PM 
To: Kevin Murphy 
Subject: RE: Affiliate I Customer counts 

I have attached the spreadsheets for the counts based on the inactivity counter being 35 weeks and also at 28 weeks. 
1 
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Doug Peterson Applications Operator Supervisor 
doug,Re t ersontQ'vemma. com 

From: Kevin Murphy 
Sent: Wednesday, March 18, 2015 3:32 PM 
To: Doug Peterson 
Subject: Affiliate I Customer counts 

Doug, can you send me the headcount spreadsheets that we discussed (on Friday I believe)? 

Brad is looking to finalize so i want to make sure t have your latest work sheets. 

Thanks 

2 
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V (!) M M A ® Nutrition Company 
2013 U.S. Disclosure Statement l 

Vemma prides itself on quality, innovative products that provide our customers real health results. In the brands 
that make up the Vemma family of well ness products, and we are thankful for each and every one of them. These customers are the reason we exist. Their 
families' wellness needs are what drives us to formulate and manufacture the finest, most complete nutritional solut ions available anywhere. Brands made 
in America, keeping hundreds of jobs in the USA. ;'; ( 1· 

/ eJO .;t· 
The Vemma flagship brand, along with Verve and Bod•e brands are promoted through a positive, very sacral .• Q.t.Affiiiates that have fa len in love 
with these products and want to share them with the people they care about. These active" Affiliates tota1),91(l5,2S.ll!Y 2013, are utilizing a busmess 
model very similar to the Amazon.com affiliate program, and have the opportunity to earn free product fort etr customer referrals and customer and 
Affiliate bonuses for promoting the brands and opportunity. 

$64,000 

$32,000 

$16,000 

$8,000 

$4,000 

$2,000 

$1,000 

$500 

Vet rna Affihate Ea n ngs• 
2013 Annual Averages 

PERCENTAGE'" 40.18% 37.78% 9.42% 5.84% 3.92% .96% .44% .58% 

$2,560,000 

$640,000 

$160,000 

$40,000 

$10,000 

PERCENTAGE"' .22% .11% 

Elite Earn 
2013 Annual Averages 

.13% .08% .06% 

Vemma lu rit o 

.01% 

2013 Customer vs. Affiliate Profile 

105,251 

.26% 

.01% 

246,388 

The figures stated above are not a guarantee nor are they a proJection of a typkal Affiliate's earnings or profits. Lll<e any other Independent business, the achievement or failure of an Affiliate depends 
uPOn hts or her skil set commitment and desire to succeed. At Vemma. the opportunity to earn more Is always available to each and every Affdlate. For more Information on Vemma's Compensation 
Plan. please go to http://www.vemma.com/backottlce/pdf/compensatlonPian.pdf 

" Active, means an Affiliate has a minimum of 60 reward points every month. Platinum and above Affiliates are considered active If they have \20 reward points every month . 
... Percent of average earners per 4 week perfod. 
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Allison J. Tengan 

From: Doug Peterson 
Sent: 
To: 

Thursday, February 06, 2014 1:20 PM 
Allison J. Tengan 

Cc: Kevin Murphy 
Subject: RE: 2013 income disclosure. 
Attachments: Vemma 2013 Annual Income Stats.xlsx; Affiliate and Customer Counts 20140203.xlsx; 

Vemma 2013 Affiliate Annual Income Stats.xlsx 

Hi, 2:3e it is! 

I have attached the following reports: 
Vemma 2e13 Annual Income Stats - This is the same report that we have used in past 

years except that I removed the column "Avg. Total Earners per 4wk" that was causing 
confusion. So now that value is only found as the Grand Total of the "Avg Earners Paid Per 
4wk" column. 

Vemma 2e13 Affiliate Annual Income Stats - This is in the same format as the other 
report but I added two more data fields to the report. One field identifies whether the 
account joined in 2e13 or prior to 2013 (as BK had requested). The other field classifies 
the accounts as "Affiliate" or "Customer" based on the new definition of a customer = a BP 
that did not enroll anyone. The report shows the scenarios of accounts classified as 
((Affiliates" with the first tab showing the earnings for those who joined Vemma upre 2e13" 
and the second tab showing the earnings for those who joined Vemma in 2e13. Each tab shows 
Global, USA only and CA only earnings for Affiliates. 

Affiliate and customer Counts 2e140203 - This provides a breakdown of the counts per 
market based on the current account statuses but grouped into the new uAffiliate" or 
ucustomer" classification . Noteworthy is that based on the new definition of Affiliates, 
only te5,028 of the 254,459 current status M accounts would be classified as Affiliates. 

Doug Peterson Applications Operator Supervisor 
doug.peterson@vemma.com 

-----Original Message-----
From: Allison J. Tengan 
Sent: Thursday, February 06, 2014 12:33 PM 
To: Doug Peterson 
Subject : RE : 2013 income disclosure . 

Doug, I'm trying to get a hold of Kevin to see if he can get on a call. I left a voicemail 
message for him . In the interim, can you forward the revised reports prior to our call? 

-----Original Message-----
From: Doug Peterson 
Sent: Thursday, February 06, 2014 11:57 AM 
To: Allison J. Tengan; Kevin Murphy 
Subject: RE: 2013 income disclosure. 

So sometime around 2:15 work for both of you? Allison we can call from your office . 

Doug Peterson Applications Operator Supervisor doug.peterson@vemma.com 

1 
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-----Original Message-----
From : Allison J. Tengan 
Sent: Thursday) February 06J 2014 11:11 AM 
To: Doug Peterson; Kevin Murphy 
Subject: RE: 2013 income disclosure. 

I'd like to include Kevin Murphy as well . Can you please send us the revised reports prior 
to our meeting? 

I have from a conference call from 1:30-2:00 and a meeting from 3:-3:30. 

KevinJ are you available to meet or get on a call sometime this afternoon to go over 2013 
income disclosure reports? 

Thanks-
Allison 

--- --Original Message-----
From: Doug Peterson 
sent: Thursday) February 06J 2014 10:44 AM 
To: Allison J. Tengan 
Subject: RE : 2013 income disclosure. 

Allison) can we go over the reports after 1pm today? 

Doug Peterson Applications Operator Supervisor doug.peterson@vemma.com 

-----Original Message-----
From : Allison J. Tengan 
Sent: Wednesday) February 05J 2014 2:06 PM 
To : Kevin Murphy 
Cc: Doug Peterson 
Subject : RE: 2013 income disclosure . 

YesJ I received the reports from Doug yesterday afternoon; however) Doug needs to make 
adjustments to a few of the reports. 

DougJ when will you be able to send us the updated reports? 

-- - --Original Message---- -
From : Kevin Murphy 
Sent : Wednesday) February 05 J 2014 2 :04 PM 
To : Allison J. Tengan 
Subject: RE: 2013 income disclosure . 

Allison) any update? 

BK was asking for the numbers. 

2 
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Thx 

Kevin 

-- - --Original Message-----
From: Allison J. Tengan 
Sent: Wednesday, January 22, 2014 1:49 PM 
To: Jeff Brademeyer; BK Boreyko; Peter Reilly; Chris Reid; Brad Wayment; Kevin Murphy; Mark 
Patterson 
Subject : RE: 2013 income disclosure. 

I have requested the report from IT. 

-----Original Message-----
From : Jeff Brademeyer 
Sent : Wednesday, January 22, 2014 1:48 PM 
To: BK Boreyko; Peter Reilly; Chris Reid; Allison J. Tengan; Brad Wayment; Kevin Murphy; Mark 
Patterson 
Subject: RE : 2013 income disclosure . 

Brad will you be looking to have someone in IT pull these figures or do you need any of 
this to come from me? Let me know what assistance you need from Accounting on this . 

Jeff Brademeyer 
Vice President - Finance 

Vemma Nutrition Company 
P: 480.927.8809 
F: 480.927.8988 
8322 East Hartford Drive 
Scottsdale, AZ 85255 

--- - -Original Message- ----
From: BK Boreyko 
Sent: Wednesday, January 22, 2014 10:00 AM 
To: Peter Reilly; Chris Reid; Allison J. Tengan; Brad Wayment; Jeff Brademeyer; Kevin Murphy; 
Mark Patterson 
Subject: 2013 income disclosure. 

Team, 

Now that we ' ve begun the transition to affiliate marketing, lets start working on last years 
disclosure using our new terms and definitions. 

Here ' s what I'd like to see for 2013 totals: 

Total customer count disclosed based on our new definitions . (BPs that didn't enroll anyone 
would be converted to the new customer term) 

Affiliates income disclosed by rank in two categories . 12 months or newer with the company . 
Second group 1 yr + with the company. 

3 
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I think this would give a better snap shot of actual earnings . 

Any idea when we can get this out? 

Stay strong, stay positive! 
BK 

4 
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