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BRYAN A. MERRYMAN (SBN t343s7)
bmerryman@whitecase. com
RACHEL J. FELDMAN (SBN 246394)
rfeldman@whitecase. com
ARASH SADAT (SBN 2t9282)
asadat@whitecase.com
WHITE & CASE LLP
555 South Flower Street, Suite 2700
Los Angeles, CA 90071-2433
Telephone: (213) 620-7700
Facsimile: (213) 452-2329

Attomeys
GERBER

for Defendant
PRODUCTS COMPANY

I.INITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

MICHELLE GYORKE-TAKATRI and
KATIE SILVER on behalf of themselves
and all others similarly situated,

Plaintifß,

NESTLE USA, INC. and GERBER
PRODUCTS COMPANY,

Defendants.

No.

NOTICE OF REMOVAL OF ACTION
UNDER 28 U.S.C. $$ 1332(dX2),
t44r(a), 14s3(b) (CLASS ACTION
FATRNESS ACT OF 200s)
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Defendant Gerber Products Company ('oGerber"), pursuant to 28 U.S.C. section 1441,

removes to this Court the state court action described below, which is within the original

jurisdiction of this Court and properly removed under 28 U.S.C. sections 1332,I44I, 1446, and

1453. Pursuant to 28 U.S.C. section 1446(d), Gerber is serving copies of this Notice of Removal

on counsel for plaintiffs Michelle Gyorke-Takatri and Katie Silver ("Plaintiffs") and filing it with

the Clerk of the San Francisco County Superior Court as an exhibit to the Notice to State Court of

Removal to Federal Court. A copy of the notice being filed in state court is attached hereto

(without attachments) as Exhibit A.

PROCEDURAL HISTORY AND TIMELINESS OF REMOVAL

1. On July 14,2015, Plaintiffs f,rled a class action complaint ("Complaint") against

defendants Nestlé USA, Inc. ("NUSA") and Gerber (collectively, 'oDefendants") in the Superior

Court for the State of California for the County of San Francisco, Case No. CGC 15-546850

("State Court Action"). A copy of the Complaint filed to commence the State Court Action and

all attachments thereto is attached as Exhibit B.

2. Plaintiffs served Gerber with the Complaint and state court summons on July 17,

2015. Therefore, Gerber filed this notice timely pursuant to 28 U.S.C. section 1446(b). A copy

of the state court summons served on Gerber is attached as Exhibit C.

3. On July 31,2015, Plaintiffs filed proofs of service of srrmmons on NIISA anrl

Gerber. Copies of the proofs of service are attached as Exhibit D.

4. On or about August 12,2015, the Clerk of the San Francisco County Superior

Court entered the dismissal of NUSA. A copy of the dismissal is attached as Exhibit E.

5. The San Francisco County Superior Court is located within the Northern District

of California. 28 U.S.C. $ 8a(a). This Notice of Removal is, therefore, properly filed in this

Court. See28 U.S.C. $ laal(a).

BASIS FOR REMOVAL

6. This action is within the original jurisdiction of this Court, and removal is,

therefore, proper under the Class Action Fairness Act of 2005 ("CAFA"), 28 U.S.C. $ 1332(d),

which grants district courts original juriédiction over class actions in which the number of

-1-
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putative class members exceeds 100, the amount in controversy exceeds $5,000,000, and any

member of the class of plaintifß is a citizen of a state different from any defendant. As set forth

below, this action satisfies each of the requirements of section 1332(d)(2) for original jurisdiction

under CAFA. See Lowdermilk v. US. Bank, N.A.,479 F.3d994,997 (gth Cir.2007).

7. This Is a Covered Class Action. According to the Complaint, "Plaintiffs bring this

action as a statewide class action pursuant to section 382 of the California Code of Civil

Procedure." Ex. B (Compl.), T 40. As a result, this action meets the CAFA definition of a class

action, which is "any civil action filed under [R]ule 23 of the Federal Rules of Civil Procedure or

similar State statute or rule ofjudicial procedure." 28 U.S.C. $$ 1332(dXlXB), 1453(a), (b).

8. There Are More than 100 Putative Class Members. While the Complaint does not

directly specify a proposed class period or provide a complete list of all Gerber products that

allegedly made the label claims at issue, Plaintiffs seek to represent a "statewide class" of all

persons who purchased Gerber Graduates Puffs products ("Puffs Products") since July 14,2011.

Ex. B (Compl.), nn l-2,40. According to the Complaint, "[c]lass members are so numerous that

joinder of all members of the [c]lass is impracticable." Ex. B (Compl.), f[41. While Gerber does

not sell directly to consumers and does not have data regarding the identities of consumers who

purchased Puffs Products in California since July 14,2011, Gerber sold in excess of $5,000,000

of Puffs Products in California since July 14, 2011. Based on the foregoing, it is readily apparent

Plaintiffs' proposed class includes in excess of 100 members.

9. Minimal Diversit), Exists. According to the Complaint, both Plaintiffs were

residents of California during the relevant time period. Ex. B (Compl.), fl 8. The only remaining

defendant in this action, Gerber, is a corporation organized under the laws of the State of

Michigan, with its principal place of business in Florham Park, New Jersey. Ex. B (Compl.),

fl 15. Thus, the minimal diversity requirement of CAFA is satisfied because "any member of a

class of plaintiffs is a citizen of a State different from any defendant." 28 U.S.C. $

1332(dX2XA).

10. The Amount in Controvers)' Exceeds $5.000.000. Under CAFA, the claims of

individual class members are aggregated to determine if the amount in controversy exceeds

-2-
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$5,000,000, exclusive of interests and costs. 28 U.S.C. $$ 1332(d)(2), (dX6). The Complaint

seeks damages, restitution, injunctive relief, and punitive damages. Ex. B (Compl.), p.22.

Gerber disputes Plaintiffs' allegations and denies Plaintiffs or the putative class have sustained

damages. Without conceding the merit of the Complaint's damages allegations or causes of

action, the amount in controversy here satisfies CAFA's jurisdictional threshold.

The Complaint alleges Plaintiff and the putative class oosuffered injury because had they

known that Gerber's claims were deceptive, they would not have bought the Puffs at all, and

certainly would not have paid a premium price for them." Ex. B (Compl.), fl 12. The Complaint

asserts claims under California's Unfair Competition Law, Cal. Bus. & Prof. Code $ 17200 et

seq. ("UCL"), False Advertising Law, Cal. Bus. & Prof. Code $ 17500 et seq. ("FAL"), and

Consumer Legal Remedies Act, Cal. Civ. Code $ 1750 et seq. ("CLRA"¡.

The UCL, FAL, and CLRA authorize courts to award restitution as "may be necessary to

restore to any person in interest any money or property . . . which may have been acquired by

means of [an] unfair or deceptive oct." Colgan v. Leatherntan Tool Grp., 1nc.,135 Cal. App. 4th

663,696(2006) (quoting Cal. Bus. & Prof. Code $$ 17203,17535); see also id. af 694 n.22

(standard for awarding restitution is the same under UCL, FAL, and CLRA). The proper measure

of restitution is the difference between what the plaintiff paid and the value of what the plaintiff

received. In re Vioxx Class Cases, 1 80 Cal. App. 4th 116, 131 (2009).

As discussed above, Gerber sold in excess of $5,000,000 of Pufß Products in California

since July 14,2011. Plaintiffs allege, among other allegations, the Puffs Products they purchased

"did not have any value." Ex. B (Compl.), u 81. Assuming the labels on the Pufß Products were

deceptive (they were not), and even assuming retailers sold all products to consumers at

wholesale cost (they typically do not), the putative class, in the aggregate, would be entitled to

over $5,000,000 in monetary relief under the facts alleged in the Complaint. Thus, CAFA's

amount in controversy requirement is satisfied.

The Complaint also seeks punitive damages. Ex. B (Compl.),p.22. Punitive damages are

considered part of the amount in controvercy. See Sanchez v. Wal-Mart Stores,lzc., No. S-06-cv-

2573 DFL KJM, 2007 U.S. Dist. LEXIS 33746, at*5-6 (E.D. Cal. May 8, 2007) (including

-3-
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punitive damages for amount in controversy under CAFA); Alexander v. FedEx Ground Package

Sys., Inc., No. C 05-0038 MHP,2005 U.S. Dist. LEXIS 5129, at *15 (N.D. Cal. Mar. 25,2005)

(same). Gerber believes Plaintiffs will not recover damages, compensatory or punitive. For

purposes of the amount in controversy requirement, however, the Court should consider

allegations of punitive damages.

The Complaint also seeks attorney fees. Ex. B (Compl.),p.22. Attomey fees may be

included in the amount in controversy for jurisdictional purposes. Lowdermilk, 479 F . 3d at 1000.

Attomey fees "can exceed six figures in a class action and are properly aggregated and considered

for purposes of determining the amount in controversy under CAFA." Frederico v. Home Depot,

507 F.3d 188, 197 (3d Cir.2007).

1 1. No Joinder Is Necessary. CAFA expressly provides a class action may be

removed by any defendant without the consent of any other defendant. 28 U.S.C. $ la53@);

United Steel v. Shell Oil, 549 F.3d 1204,1208 (9th Cir. 2008) (CAFA's statutory provision

overrides the judicially created requirement that each defendant consent to removal).

12. The exceptions to removal under 28 U.S.C. sections 1332(d) and 1446 do not

apply to this case.

Dated: August 13,2015 WHITE & CASE LLP

By: /s/ Brvan A. Mewvman
Bryan A. Merryman

Attorneys for Defendant
GERBER PRODUCTS COMPANY

Americas 90?38341
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V/HITE & CASE LLP
BRYAN A, MERRYMAN (SBN 1343s7)
bmerryman@whitecase. com
RACHEL J. FELDMAN (SBN 246394)
rfeldman@whitecase. com
ARASH SADAT (SBN 279282)
asadat@whitecase,com
555 South Flower Street, Suite 2700
Los Angeles, CA 90071-2433
Telephone: (213) 620-7700
Facsimile: (213) 452-2329

Attorneys for Defendant
GERBER PRODUCTS COMPANY

MiCHELLE GYORKE-TAKATRI and
KATiE, SILVER on behalf of themselves
and all others similarly situated,

SUPERIOR COURT FOR THE STATE OF CALIFORNIA

COLTNTY OF SAN FRANCISCO

Case No. CGC 15-546850

Plaintiffs,

NOTICE OF REMOVAL TO THE
CLERK OF THE SUPERIOR COURT
FOR THE COUNTY OF'SAN
FRANCISCO

NESTLÉ USA, INC. ANd GERBER
PRODUCTS COMPANY,

Defendants.

Complaint Filed: July 14,2015

TO THE CLERK OF THE SUPERIOR COURT:

Defendant Gerber Products Company hereby gives notice that it filed the attached Notice

of Removal concerning the above-captioned action in the United States District Court for the

Northern District of California on August 13, 2015, Gerber removed this action to the United

States District Court under 28 U,S.C. $$ 1332(a), I44I(a), and 1453(b).

Dated: August 13,2015 V/HITE & CASE LLP

By:
Bryan A. Merryman

Attorneys for Defendant
GERBER PRODUCTS COMPANY

V
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SUMMONS 	

I 	

Faaocouer"se°"r.r 
reaor 

(C17'ACION JUDICIAL) 	
,w~usoaEucorrre~ 

NOTICE TO DEFI:NDANT: 
(AVfSOAL nEMANDADO): 
NESTLE USA, INC. and GERBER PRODUCTS COMPANY 

YOU ARE 6EING SUED BY PLAINTIFF: 
(LO ESTi4 DEMAfVDANDO i:l. DEMANDAIVTk7: 
MICHELLE GYORKE•TAKATRI and KAT1E SILVER on behalf of themselves 
and ail others shnilarly situated 

NOTICEI You have been wed. The court may declde againsl you whhout yaur being heard unlesa you respornf wqhln 30 days- Read the Inforrnatlon 
below. 

You have 30 CALENDAR t7AYS a(lor this summorts and legal pepara ere smved on you to fie a wriHen rasponse at lhts court and have a copy 
senred on the plalntRf. A leHer or phone cati wM not prolect you. Your written response must be In propar legal form H you want the court to hea r your 
case. There may be a court farm that you can use for your response. You can find these coun forms and rttore lnformatlon al the CaSfomia Courts 
Onilne Setf•Ha Cer (www.coufthrlo.ca.9ovlseXhelp), yaur county law 1tDrary. 	 rn , or the caurthoe nearesl you. II you cannot pay the Ottng tee, ask 
Ihe coud clerk ar

nta 
 a iee walver form. If you do not file your respanse an time, you may lose the case by defaulL and your wages, money, and property 

may be taken vuithout further waming from the court. 
There are other tagal raqulrements. You may want lo caU an attomey rfghl away. It you do not know an sHomey, you may want to call an attorney 

referral servke. if you cannot aHord an attomey, you mey be eBgtble fo►  free tegal servkes rrotn a norrprord legal services program. You cen locale 
lhese nonprofd gmups at the Catlfomia i.egal Servlces 1Neb sNe (www.tawhelpeafilarNa.org), iha CaGtomla Courts qnllne SelRHeip Center 
(www.cowtMfo.ca.govJseNhafp), ar by contacting your loeal court or county bar assor.lation. PIOTE: The coud has a statutory lien for wadved fees and 
costs on any setflemenl or arbitratlon award af $10,000 or more in a civil case. The court's oen mtrst be patd before lhe court vn'3 dlsmisa the case: 
IA VtSOf Lo han damandado. Si no responde darrpv de 30 dias, ta etxfe puede decJdlr en su canba stn escucharsu varsJdn. Lea ta fnlormactdn a 
caNinuecldn. 

T7ene 30 D/AS DE CALENDARIO despuas de qua le entreguen esfa cltacJdn y pepales tegafes pere prvsantar una laspuesla por esen'ro en asta 
corle y hacer que se antregue una copte al demandanre. Une carta o una Namada fatetdnfca no to profeyen. Su iaspuesta por escrfto liena qua oster 
en formafo legaf corracfo st deseer qrre procesen su caso an ta crorta. Es postbfe qda haya urt formularlo qua usted pueda usar para sa respuesta. 
Puede encontrar astos tomw►erios de ta corle y mas lnfonnactdn en e1 Cenfro de Ayude de les Cortes da Catikmia (Wvw.sucone.ca.gov), en la 
blbdoteca da teyas de su cvndado o en ta carte que te quade m9s caraa. SI rto puede pagarta cuota de presentecJdn, pida at secretarlo de te corte 
que le dA un rorrqutado de eianctdn da pago de cuofas. St no presente su raspueste a tiempo, puede perder et caso por incumpfunlento y te corfo k+ 
podrd quftarsu suelda, dinem y bleaes sfn mds advarfende. 

Nay alras nDqulsHos legates. Es recomendebfe qua 9ame a un abogado krmadtafamente. St no conoce a un aboqado, pueds Bamer a un servtcio d 
remisldn a abogadas. Si no puede pagar a un ebogado, as posfbta qua cumpla eon los raquJslros pera obfener servtc(os tagalas grafu+tos de un 
pnx,pama de servidos lepales sin rxres da hrcro. Puede encontrarestos grapos s7rt rirres de tacro en al siNo tveb da Caiforrrie tegaf Services, 
(www.lawhetpcaAfornta.org), en e! Cemro de Ayuda de las Cortes de Cab'favnia, lVrww.sucode.ca.gov) a ponfAndose an crontedo con le corte o et 
categio de abogedvs locafes. AVlSO: Porioy, ta corfe Uane derecho a nWamarles trtotas yios costos exentos portmponer un gravamerr sobre 
cuaiquier mcupeneddn de .f 10.00o d mAs da vatorrecib/de medlenta un ecuendo a tme coneesidn de arbltr4/a en un caso de derecho civA. Trena que 

The narne and address of the court Is: 	 ~ ~+ 	~_ C 
(El rlombre y direccidn de fa corte es): 	 ~°V'=°r ' 	J 

Superior Court of Califomia, County of San Franciso 
Civic Center Courthouse, 400 McAUlster Street, S3n Franclsco, CA 94102-4514 

i'he naane, address, and telephone number of plaintltfs atlomey, or pla3ntlfl without an altomey, Is: 
(El nombre, le dlrecddrt y el nGmero de teldlono de! abogado dof demandartte, o del demandante que no None ebogado, esJ: 
Matthew J. Zevift, Esq. 
Stanley Law Group, 10021 WII1ow Creek Road, San D(ego, CA 92131. Tet: (819) 235-6306 

~~e) 	JU~, 14 2015 	CLERK OF THE CQURT ~5 ~~~o) 	Viotoria Gonzalez 	Deputy 
(Adunfa) 

(for praof of sendce of tltJs srinunons, use Proof of Senrte of Summons (form POS-010).) 
(?ara pnlebe de enfrega da es(a cllatldn use el rormulado Proof of ServEce of 5ummons, (POS-010)). 

NOTICE TO THE PERSON SERVED: You are 8erved 
1. n ae an Indiv)dual defendant. 
2. ❑ as the person sued under the fteGl€ous name of (spaclly): 	 >~~  

3. ® on behaltof (specUy): GERBER PRODUCTS COMPANY 

under. 	® CCP 418.10 (corporal)on) 	 El CCP 418.80 (minor) 
❑ CCP 418.20 (defunct corporation) 	❑ CCP 418.70 (conservatee) 
❑ CCP 418.40 (assoatadon or pannership) 	❑ CCP 418.90 (authorized person) 
~ other (speclfy): 

4. 	
q 

by personal dellvery on (dafaj:  

Fa* Adopbd rw 61rWrwy VrN 
11Ek7al CAyncl ot ct[rRH. 
suWtOe fAiY. Juy 1: 200DJ 

SUMNlONS Cods ar ChA Procn"a H 412 20. 485 
www oowlL7b a eov 
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CASE NUMBER: CGC-15-546850 MICHELLE GYORKE-TAKATRI ET AL VS. NESTLE USA, INC. 

NOTICE TO PLAINTIFF 

A Case Management Conference is set for. 

DATE: DEC-16-2015 

TIME: 	10:30AM 

PLACE: Department 610 
400 McAllister Street 
San Francisco, CA 94102-3680 

AII parties must appear and comply with Local Rule 3. 

CRC 3.725 requires the ftling and service of a case management statement form CM-110 
no later than 15 days before the case management conference. However, it would facilitate 
the issuance of a case management order without an appearance at the case 
management conference if the case management statement is tiled, served and lodged in 

Department 610 twenty-five (25) days before the case management conference. 

Plaintiff must serve a copy of this notice upon each party to this action with the summons and 

complaint. Proof of service subsequently filed with this court shall so state. 	This case is 
eligible for electronic filing and service per Local Rule 2.10. For more information, 
please visit the Court's website at www.sfsuperiorcourt.org  under Online Services. 

ALTERNATIVE DISPUTE RESOLUTION POLICY REQUIREMENTS 

IT IS THE POLICY OF THE SUPERIOR COURT THAT EVERY CIVIL 
CASE PARTICIPATE IN EITHER MEDIATION, JUDICIAL OR NON- 
JUDICIAL ARBITRATiON, THE EARLY SETTLEMENT PROGRAM OR 
SOME SUITABLE FORM OF ALTERNATNE DtSPUTE RESOLUTION 
PRIOR TO A TRIAL. 
(SEE LOCAL RULE 4) 

Plaintiff must serve a copy of the Altemative Dispute Resolution Infonnation Package on each 

defendant along with the complaint. AII counsel rnust discuss ADR with clients and opposing 

counsel and provide dients with a copy of the Afternative Dispute Resolution Information 

Package prior to filing the Case Management Statement. 

[DEFENDANTS: Attending the Case Management Conference does not take the 

place of filing a written response to the complaint You must file a written 

response with the court within the time limit required by law. See Summons.] 

Superior Court Alternative Dispute Resolution Coordinator 
400 McAllister Street, Room 103 
San Francisco, CA 94102 
(415) 551-3869 
See Local Rules 3.3, 6.0 C and 10 B re stipulation to judge pro tem. 
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