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Plaintiff Rachelle Erratchu (“Plaintiff”), by and through her attorneys, brings this clasé

action on behalf of herself and other similarly situated persons (“Class”), and alleges as follows:

NATURE OF THE CASE
1) . Thisis an action to reéover damages and restitution and to force FTD.COM Inc.
(“FTD”) to disgorge all ill-obtained monies resulting from its deceptive business practices.
2) FTD, through its website WW\iv.ftd.com (“website), markets and sells floral
arrangements to consumers in California and throughout the United States.
3) California protects consumers from businesses who engage in unfair business
practices by prohibiting certain conduct, as codified through statute in both the California Civil

Code and California Business and Professions Code.

4) Through its website, FTDmarkets flowers and floral arrangments that customers can
purchase. |

5) FTD markets floral arrangments on its website under various categories such ais “best
sellervs,” “seasonal flower market,” “mixed bouquets,” “roses,” etc. Each catergory has various

floral arrangments advertised by a picture of the specific arrangement.

6) Consumers take great care in selecting specific flowers or floral arrangments based on
the pictures. As such, the pictures of the flowers and/or ﬂoralvarrangements are material to any
purchase.

7 Once a customer clicks on a specific floral arrangement or flowers, FTD takes the
consumer to a page that provides a larger picture of the ifem and a detailed description of the |
floral arrangement or flowers.

| 8) From this page, customers make the decision to purchase by clicking on a button that
says “add to cart.” A

9) Notwithstanding the fact that FTD provides a picture and description of the specific
floral arrangement and/or flowers that consumers select to purchase on it webpage, FTD
riiaintains a hidden “substitution policy” whereby it can change the flowers themselves, the colors

of the flowers, or the vase/container.
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10)  Asaresult of FTD’s hidden substitution policy, the flowers and/or the floral -
arrangements sent to recipients contain subpar substitutions and are often very different from the
pictures on FTD’s website relied upon by the purchaser of the flower.

11) = Inessence, FTD markets specific flowers and floral arrangments through its
advertisements on its websites that consumers can purchase. However, it then uses a hidden
disclaimer, whieh it relies upon to ship products significantly different fro.m those purchased by
the consumer. Because the vast majority of these purchases are sent directly to the recipient,
who is usually different than the purchaser, the purchaser often will not learn that the recipient
received flowers/floral arrangmenets different from those he/she specifically selected on FTD’s
webpage. By the same token, the recipient will not know what the purchaser selected and
whether the purchaser purchased flowers different from those he/she received.

12)  FTD fails to adequately disclose its substitution policy, which contradicts the
representation that FTD will ship the floral arrangement in the picture/description specifically
selected by the consumer.

13)  Asadirect result of FTD’s advertising of its floral arrangements with the misleading
pictures, Plaintiff reasonably believed and other putative Class members would reasonably
believe that the floral arrangements they purchased would be the arrangements pictured on FTD’S
website. |

14)  Every floral arrangement containing substitutions purchased by a consumer that
viewed the misleading nictures on FTD’s website results in unlawfully gained profits for FTD, as
it acquired the profits from the purchase of ﬂoral arrangements it would/may not have received,
had it not used the misleading pictures and hidden its substitution policy on its website.

15)  Atall relevant times herein mentioned, FTD had an incentive to falsely advertise its
floral arrangements with pictures and hide its substitution policy as it attracted Plaintiff and the
Class members, enticed them into considering FTD as a florist, and led to sales based on the
reasonable assumption that the floral arrangements they purchased would look like the

arrangements pictured on FTD’s website.
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JURISDICTION AND VENUE

16)A This action is bfought as a class action pursuant to California Code of Civil -
Procedure §'382. The monetary damages and restitution sought by Plaintiff exceeds the
minimal jurisdictional limits of the Superior Court and will be established according to proof at.
trial.

17) . This Court has jurisdiction over this action pursuant to California Constitution Article
V1, § 10, which grants the Superior Court “original jurisdiction in all causes except those given
by statute to other courts.” The statutes under which this action is brought do not specify any
other basis for Jjurisdiction.

18)  This Court has jurisdiction over Defendants due to their sufficient minimum contacts
in California as well as the fact that they have intentionally availed themselves of the California
market so as to fender the exerciée of jurisdiction over them by the California courts consistent
with traditional notions of fair play and substantial justice.

19)  Venue is proper in this Court because, upon information and belief, the named
Defendant transacts business in Los Angeles County and has received substantial compensation
for the sale of floral arrangements in Los Angeles County. Furthermore, it is in Los Angeles
County where a substantial number of those Class members reside.

THE PARTIES

20) Plaintiff Erratchu is a resident of the State of California. .

21) Defendaﬁt FTD.COM .Inc. was and is, upon information and belief, a Delaware
corporation with its principal place of business in Downers Grove, Illinois. .

22)  FTD has been operating the www.ftd.com retail website for direct marketing to
consumers of floral arrangements since 1995. FTD conducts business and is engaged in
cofnmerce throughout this county, the State of California, and the United States of America.

23)  Plaintiff is unaware of fhe true names or capacities of the Defendants sued herein
under the fictitious names DOES '1-10, but pray for leave td amend and serve such fictitiously

named Defendants pursuant to California Code of Civil Procedure § 474, once their names and
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capacities become known.

24) Plaintiff is infomed and believes, and ‘ghereon alleges, that each and all of the acts and
omissions alleged herein wefe i)erformed by, or are attributable to, Defendants FTD.COM Inc.,
and DOES 1-10 (collectively, “Defendants™), each acting as the agent for the other, with legal
authority to act on the other’s behalf. The acts of any and all Defendants were in accordance |
with, and represent the official policies of Defendants FTD.

25)  Atall timés herein mentioned, Defendants, and each of them, ratified each and every
act or omission complained of herein. At all times herein mentioned, Defendants, and each of
them, aided and abetted the acts and omissions bf each and all the other Defendants in
proximately causing the ciamages herein alleged.

26) - Plaintiff is informed and believes; and thereon alleges, that each of said Defendants is
in some manner intentionally, negligently, or otherwise responsible for the acts, omissions,
occurrences, and transactions alleged herein.

CLASS ACTION ALLEGATIONS

27) Plaintifflbrings this action on her own behalf, as well as on behalf of each and every
other person similarly situafed throughout the State of California (“Class”), for Defendants’
violations of California law as set forth infra.

28)  All claims alleged herein arise under California law.

29)  There are common questions of law and fact as to the Class members‘that predominate
over questions affecting only individual members, including but not limited to:

a Whether Defendants uniformly used pictures on FTD’s website to depict the floral
arrangements marketed and sold by FTD in California;
b. Whether the use of these pictures conveys to a reasonable person that the floral
arrangement he or she specifically selected would look like the picture on FTD’s website;
C. Whether the pictmes/descriptions used to depict the flowers and floral arrangments
are a material part of the advertisements; |

d. Whether FTD may contradict the representation that consumers would receive the
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ﬂowefs depicted in the picturés of the advertisement through a hidden disclairher.

e. Whether the substitution policy that disclaims the\représentations in the initial
advertisement are clear and conspicuous such aé to put a reasonable consumer on notice that the
flowers/floral arrangements contained in pictures and descriptions of the advertisements are not
what recipients will receive. ; |

d. Whether the use of misleading pictures to advertiée the floral arrangements sold by
Defendants constitutes false advertising and is in violation of Section 1770 et seq. of the
California Civil Code as well as Section 17200 et seq. of the California Business and Professions
Code and 17500 et seq. of the California Business and Professions Code.

e. Whether Defendants negligently hid their substitution policy in order to lead the
purcilaser to believe that the floral arrangement shipped to the recipient would look like the
picturé of the arrangement that the pmchaser specifically selected;

f. Whether Defendants have been unjustly enriched by leading Plaintiff and the other
Class members to believe that FTD will ship the floral arrangement in the picture specifically
seiected by the consumer; and |

g. The appropriate amount of daméges, restitution, or mbnetary penalties réesulting
from Defendants’ conduct.

30) - The proposed Class members consists of and is defined as:

All persons in the State of California who have purchased a floral arrangement
from FTD that contained substitutions.

31)  The Class members seeks certification for claims of: 1) negligent misrepresentation, 2)
unjust enrichment, 3) Section 17200, et seq. of the California Business and Professions Code, 4)
Sections 17500, et séq. of the California Business and Professions Code; and 5) Section 1770, et
seq. of the California Civil Code.

32)  There is a well-defined community of interest in the litigation and the class is eagily
ascertainable: |

a. Numerosity: The members of the Class (and each subclass, if any) are so
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numerous that joinder of all members would be unfeasible and impractical. The membership of
the entire Class is unknown to Plaintiff at this time, however, the Class is estimated to be at least
1,000 individuals and the identity of such membership is reasonably ascertainable by inspection
of Defendants’ businesé records and through Class discovery.

b. Typicality: Plaintiff is qualified to, and will, fairly and adequately protect the
interests of each Class member with whom she has a wéll-deﬁned community of interest, and
Plaintiff’s claims (or defenses, if aﬁy) are typical of all Class members’ as demonstrated herein.

c. Adequacy: Plaintiff is qualified to, and will, fairly and adequately, protect the
interests of each Class member with whom she has a well-defined community of interest and
typicality of claims, as alleged herein. Plaintiff acknowledges that she has an obligation to make
knoWn to the Court any relationship, conflicts, or differences with any Class member. Plaintiff’s
attorneys and the proposed Class counsel are versed in the rules governing class action discovery,
certification, and settlement. Plaintiff has incurred, and throughout the duration of this action will
continue to incur costs and attorneys’ fees that have been, are, and will be necessarily expended
for the prosecution of this action for the substantial benefit of each Class member.

d. Superiority: The nature of this action makes the use of class action adjudication
superior to other methods. Class action will achieve economies of time, effort and expelnse as
compared with separate lawsuits, and will avoid inconsistent outcomes because the same issues .
can be adjudicated in the same manner and at the same time for the entire class.

e. Public Policy Considerations: Companies have an incentive to engage in unfair,

deceptive, untrue, and misleading advertising. Advertising a product deceptively, or falsely,
entices ';he consumer to engage in a transaction for a product that they would/may not have had
otherwise had the seller advertised truthfully. Recognizing that thése types of business practices
harm the consumer and threaten the public’s confidence in the “marketplace,” the California
state legislature has enacted laws prohibiting companies from advertising goods or services with
intent not to sell them as advertised and by falsely representing a product in order to create a

sale for a profit. The price paid for a floral arrangement, including all shipping/service and
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same day delivery fees, is often of a small monetary value. Therefore, absent a class action
lawsuit, individuals are unhkely to enforce their rights in court. Finally, companies employing
deceptive and unfair busmess practices, such as Defendants, are unlikely to alter thelr conduct

unless faced with the prospect of an aggregate Judgment under a class action lawsuit.

FACTUAL ALLEGATIONS

33)  FTD has been operating the www.ftd.com retail website for direct marketing to
cohsumers of floral arrangements since 1995.
| 34)  Consumers take great care in selecting a floral arrangement based on the holiday or
event for which the arrangement is purchased and on the special meaning of the colors/types of
flowers in the arrangement. |

35)  FTD acknowledges this by displaying pictures of each of its floral arrangement on

| www.ftd.com and by allowing consumers to search for arrangements by occasion and type of

flower. ‘

36)  The web page for each floral arrangement displays the name of the amaﬁgement and
beneath it, a picture of the arrangement. To the right of the picture is a list of prices, which
correspond to the number of “stems” in, or the lushness of, the arrangement. When the consumer
selects a price, the picture on the left changes to show what the arrangement will look like with
the number of stems/lushness selected.

37)  Beneath the picture is a product description, which includes the types and colors of
flowers contained in the floral arrangement. |

38)  Also to the right of the picture and product description are options for the consumer to
enter the delivery zip code and date of delivery, an “ADD TO CART” button, and a box with two
tabs. The first tab, which is initially displayed, is entitled “Delivery Method.” The second tab is
entitled “Delivery/Substitution Policy.”

39)  When the “Delivery/Substitution Policy” tab is selected, the box beneath it displays
the delivery policy as well as the following text: |

All items featured on this Web site represent the types of products FTD.COM offers
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and may vary depending upon availability in certain ;egions.
Substitution- Policy

40)  Although the phrase “Substitution Policy” is a hyperlink, it ‘is the same font, size, and
typeface as the un-hyperlinked text that precedes it. The “Substitution Policy” hyperlink only
becomes underlined if the cursor is intentionally hovered over it.

41) Clicking the hyperlink text takes the user té a sepé.rate page that describes FTD’s
substitution poliéy. . |

42)  The policy states that substitutions may be necessary to ensure that the conéumer’s
arrangement is delivered in a timely manner, but “[t]he utmost care and attention is given to your
order to ensure that it is as similar as possible to the requested item.”

43)  The polic¢y also states that: (1) “[i]n arrangements of assorted ﬂowérs, the colors
shown online will be used if at all posSible,_ even if this means substituting other kinds of flowers
of equal or greater value; (2) “[f]or one-of-a-kind flower arrangements, such as all roses or all
lilies, we will make every attempt to match fhe flower type, but may substitute with another color;
and (3) “[i]f the floral container shown online is not available, a similaf container will be used.”

44)  On or around January 14, 2014, Plaintiff Erratchu purchased two “Thinking Of You
Bouquet” floral arrangements through Www.ftd.com for two sisters who had just lost their uncle.

45)  The picture and description of the floral arrangement on FTD’s website of the
“Thinking of You Bouquet” were material reprsentations that Plaintiff relied upon in selecting
this particular arrangement.

46)  Plaintiff intended for the floral arrangements to be identical and to arrive on the same
date and time so that the recipients felt like they were being equally respected in their loss..

47)  Even though the floral arrangements were ordered in a single transaction and were to
be delivered to the same address on the same date, the arrangements arrived hours apart and did
not look remotely alike. Moreover, each of the arrangements contained subpar substitutions, and
neither looked like the “Thinking Of You Bouquet” pictured on www.FTD.com.

48)  FTD’s substitution policy was not adequately disclosed to Plaintiff at the time she
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purchased the floral arrangements, and had she been aware of such a policy, she never would
have purchased the arrangements from FTD. | |

| 49)  Each of the floral arrangements purchased by Plaintiff Erratchu aﬁd the Class
members contained substitutions and did not look like the arrangement picfured on FTD’s
website.

50)  Plaintiff is informed and believes, and thereon alleges, that the Class members
suffered similar damages as a result of their reasonable belief that the floral érrangements they
specifically selected would look like the pictures on www.ftd.com.

51)  As adirect result of Defendants’ improper and unléwﬁal advertising of their floral
arrangements, Plaintiff Erratchu and other Class members who purchased floral arrangements
containing substitutions have suffered damages in that they have lost their benefit of the bargain
due to the fact that they purchased floral arrangements with the reasonable éxpectation that the
arrangements they specifically selected would like the pictures on www.ftd.com.

52)  Oninformation and belief, Defendants’ advertised and marketed the floral
arrangements with pictures, and hid their substitution policy, to induce consumers to purchase
their floral arrangements.

53)  Each time a floral arra.ﬁgement containing substitutions is purchased from FTD,
Defendants obtain a windfall profit in that they retain the proceeds from a sale they would/may
not have received otherwise, had they advertised the product truthfully.

54)  Defendants have an incentive to deceptively advertise their floral arrangements as
looking like the pictures on their website and to hide their substitution poliéy. |

55)  Plaintiff is informed and believes that Defendants knew or should.have known that
purchasers of their floral arrangements would reasonably believe that the arrangements they
specifically selected would like those pictured on www.ftd.com.

56)  Plaintiff is informed and believes that Defendants intended these pictures to
improperly and unlawfully deceive Plaintiff and other Class members into believing that the

arrangements they specifically selected would like the pictures on their website and would not
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contain substitutions.

57)  Plaintiff is informed and believes that Defendants have wrongfully retained significant
revenue from the sale of floral arrangements containing subpar substitutions, through Plaintiffs’
and the other Class members’ belief that the arrangements they specifically selected would like
the pictures on their website.

58)  Plaintiff is informed and believes, and thereon alleges, that Defendants were advised
by skilled lawyers and other professionals, employees, and advisors knowledgeable about
California and other state laws regarding consumer protection.

59)  Plaintiff is informed and believes, and thereon alleges, that Defendants knew or should
have known that the floral arrangements sold and marketed by them in California are prohibited
from advertising goods or services with intent not to sell .them as advertised and by falsely
representing a product in order to create a sale for a profit.

60) Plaintiff is informed and believes, and thereon alleges, that at all times herein
mentioned, Defendants knew or should have known they had a legal obligation to adequately
disclose that the floral arrangement shipped to the recipient may contain substitutions and look
different from the picture of the arrangement specifically selected by the consumer on
www.ftd.com. Nonetheless, Defendants willfully, knowingly, and intentionally failed to do so in

order to increase Defendants’ profits.

FIRST CAUSE OF ACTION

Unjust Enrichment

(By Plaintiff Erratchu And Similarly Situated Class Members)

61)  Plaintiff incorporates by reference and re-alleges as if fully stated herein the material
allegations set out in paragraphs 1 through 60.

62)  The following statutes enacted in California, prevent companies from engaging in
deceptive advertising that misrepresents their product to the consumer: Cal. Civ. Code § 1770, et
seq. and Cal. Bus. & Prof. Code § 17200, et seq. and § 17500, et seq.

63)  Defendants marketed their floral arrangements on their website with pictures of the
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arrangements.

64)  The floral arrangements which ;Nere advertised with pictures were in fact subject to a
“substitution policy,” under which FTD shipped arrangements to consumers containing subpar
substitutions and that looked different from the pictures on www.ftd.com.

65)  Plaintiff Erratchu and the other similarly situated Class members have conferred a -
benefit or enrichmént upon Defenda,nts by purchasing floral arrangement from FTD that
contained subpar substitutions.

66) By advertising the floral arrangements with pictures and hiding their substitution

'policy, Defendants have improperly and unlawfully led the Class members into not only engaging

in business under a false prétence, but also purchasing floral arrangements that they would/may
not have purchased had Defendants not used the misleading pictures and hid their substitution
policy. This Was done despite the fact that such false and misleading advertising is prohibited by
the above-noted statutes. '

67)  Defendants havé retained the funds from these purchases and have failed to return to
the Class members the monies paid for floral arrangements containing subpar sﬁbstitutions.

68)  Under such circumstances, it would be inequitable and unjust to permit Defendants to
retain such monies.

69)  Plaintiff and the Class members request that Defendants disgorge all monies paid for
floral arrangements which were advertised on www.ftd.com with pictures when in fact, the
arrangements shipped to recipients contained subpar substitutions.

SECOND CAUSE OF ACTION

Negligent Misrepresentation

(By Plaintiff Erratchu And Similarly Situated Class Members)
70)  Plaintiff incorporates by reference and re-alleges as if fully stated herein the material
allegations set out in paragraphs 1 through 69.
71)  Atall times herein set forth, Defendants knew or should have known that floral

arrangements sold in the state of California must not be misrepresented and advertised falsely, as
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stated in Cal. Civ. que § 1770, et seq. and Cal. Bus. & Prof. Code § 17200, et seq. and § 17500,
et seq.

72)  Nonetheless, Defendants marketed and sold floral arrangements as looking like the
pictures advertised on www.ftd.com when they in fact shipped arrangements to recipients that
contained subpar substitutions and were therefore in violation of the relevant statutes.

73)  Accordingly, Defendants made a single, material misrepresentation té all the members
of the California Class. ‘

74)  Plaintiff relied on this misrepresentation and did in fact believe that the arrangements
she ordered would 100k like the picture of the “Thinking of You Bouquet” on www.ftd.com and
would not contain substitutiohs without her‘consent. But for the picture of the “Thinking of You
Bouquet” on FTD’s website, Plaintiff would not purchased the floral arrangement.

75) Asa result, the floral arrangements were purchased under a misconception that they
would like the pictures on FTD’s website and would not contain unauthorized substitutions. |

76)  The floral arrangements falsely advertised with pictures on www.ftd.com constitute a
uniform rﬁisrepresentation to all rﬁembefs of the Class, and such misrepresentation is material to |
any person purchasing a.ﬂoral arrangement from FTD to permit an inference of common reliance
among the class.

77)  Based on Defendants’ misrepresentation, Plaintiff Erratchu and similarly situated
Class members lost the monies paid for floral arrangements containing subpa.r substitutions,
including all shippihg/service and same day deli\./ery fees.

78)  Defendants’ knew or should have known that by advertising their floral arrangements
with pictures, the Class Members would believe that the floral arrangements shipped to recipients
would like the pictures. Nonetheless, Defendants’ negligently advertised their floral

arrangements with pictures and hid their substitution policy when in fact, the arrangements

shipped to recipients contained subpar substitutions. Accordingly, Defendants’ actions were

malicious and oppressive thereby entitling the Class Members to punitive damages in an amount

to be determined at trial.
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THIRD CAUSE OF ACTION

Violation of California Business & Professions Code § 17200, et seq.
(By Plaintiff Erratchu And Similarly Situated Class Members) N

79)  Plaintiff incorporates by reference and re-alleges as if fully stated herein the material
allegations set out in paragraphs 1 through 78.

80) Defendants’ conduct, as alleged herein, has been, and continues to be, unfair,
unlawful, and harmful to Plaintiff, the other Class members, and to the general public. Plaintiff
seeks to enforce important rights affecting the public interest within the meaning of Code of Civil
Procedure § 1021.5.

81)  Defendants’ activities as alleged herein in are violations of California law, and
constitute unfair, deceptive, untrue or misleading ad\/ertising in violation of California Business
& Professions Code § 17200, et seq. as well as Section 5 of the Federal Trade Commission Act
(15 U.S.C. § 45).

82)  Defendants’ acts also fall within the “unlawful” business practice prong of California
Business & Professions Code § 17200, et seq.

83)  Plaintiff and the putative Class members have been personally aggrieved by
Defendants’ unfair advertising and unlawful business practices as alleged herein, including but
not limited to the loss of money or property.

84)  Pursuant to California Business & Professions Code § 17200, et seq., Plaintiff and the
putative Class members are entitled to restitutioﬁ of the monies paid for floral arrangements
containing subpar substitutions, including all shipping/service and same day delivery fees, as well
as disgorgement of any profits illegally obtained by Defendants during a period that commences
four years prior to the filing of this complaint; a permanent injunction requiring Defendants to (1)
on the FTD.com producf page on which a customer has the option of placing an item into his/her
virtual cart, FTD should include a “Delivery/Substitution Policy” tab in close proximity to the
“Continue” button (or whatever similar link customers use to begin the order proceés). When a

customer clicks on the tab, it includes the statement that “substitutions may be necessary” (or
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words to that effect) and should include a hyperlink (in a color differént than the regular text
color) to FTD’s full substitution policy; (2) after the consumer adds an item to his/her cart, he/she
should be taken to a secondary page on FTD.com where the customer can choose to continue
shopping or checkout. FTD should include on that page a hyperlink titled “Substitution Policy”
that links to the substitution policy; and (3) on the final billing and review page that a customer
visits on FTD.com to finalize and place an order, FTD should expressly note that by placing an
order the customer agrees to FTD’s “Terms of Use.” The customer will be able to click on a
hyperlink to read those terms, which will include a disclosure about the potential for substitutions.

FOURTH CAUSE OF ACTION

Violation of California Business & Professions Code § 17500, et seq.
(By Plaintiff Erratchu And Siinilarly Situated Class Members)

85)  Plaintiff incorporates by reference and re-alleges as if fully stated herein the material
allegations set out in paragraphs 1 through 84.

86)  Defendants’ conduct, as alleged herein, has been, and continues to be, unfair,
unlawful, and harmful to Plaintiff, the other Class members, and to the general public. Plaintiff
éeeks to enforce important rights affecting the public interest within the meaning of Code of Civil
Procedure § 1021.5.

87)  Atall relevant times herein alleged, Defendants hgve violated California Business &
Pfofessions Code § 17500, et. seq. by selling floral arrangements through false and deceptive
advertising. In particular, Defendants enticed customers into purchasing floral arrangements by
advertising them on FTD’s website with pictures, when in fact the arrangements shipped to
recipients contained subpar substitutions and did not look like the pictures.

88)  Atall relevant times herein alléged, Defendants knew or reasonably should have
known that advertising in a false or misleading manner is not permitted by law. Therefore,
Defendants knew or reasonably should have known that the representation of their floral
arrangements as looking like the arrangements in the pictures on www.ftd.com, when in fact the

arrangements shipped to recipients contained subpar substitutions was, and is, untrue and
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misleading.

FIFTH CAUSE OF ACTION

~ Violation of California Civil Code § 1770, et seq. (Consumer Legal Remedies Act)'
(By Plaintiff Erratchu And Similarly Situated California Class Members)

89)  Plaintiff incorporates by reference and re-alleges as if fully stated herein the material
allegations set out in paragraphs 1 through 88.

90) Defendants’ conduct, as alleged herein, has been, and continues to be, unfair,
unlawful, and harmful to Plaintiff, the other Class members, and to the general public. Plaintiff
seeks to enforce important rights affecting the public interest within the meaning of Code of Civil-
Procedure § 1021.5.

91)  Atall relevant times herein alleged, Defendants have violated California Civil Code §
1770, et. seq. by advertising goods or services with intent not to sell them as advertised and by
falsely representing a product by hiding FTD’s substitution policy in order to create a sale for a
profit. In particular, Defendants represented that their floral arrangement looked like the pictures
of the arrangements advertised on www.ftd.com when they in fact shipped arrangements to
recipients that contained subpar substitutions and did not look like the pictures.

92) At all relevant times herein alleged, Defendants have violated California Civil Code §
1770(a)(4) by using deceptive representations. "

93) At all relevant times hefein alleged, Defendants have violated California Civil Code §
1770(a)(9) by advertising gbods or services with intent not to sell them as advertised.

94) At all relevant times herein alleged, Defendants have violated California Civil Code §
1770(a)(14) by representing that a transaction confers or iﬁvolves rights, remedies, or obligations
which it does not have or involve, or which are prohibited by law.

95)  Pursuant to California Civil Code § 1782, Plaintiff, on February 27, 2014, thirty days
or more prior to filing this claim for damages, notified Defendants via their registered agent of the
particular alleged violations of Section 1770 and demanded that they correct or otherwise rectify

the services alléged to be in Violation of Section 1770. The demand letter was sent via certified
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mail, return receipt requested.

96) At all relevant times herein alleged, Defendants knew or reasonably should have
known that misfépresentations of a product for sale are prohibited by law. Therefore, Defendants
knew or reasonably should have known that the representation that their floral arrangements
looked like the pictures of the arrangements advertised on www. ftd com, when they in fact
shipped arrangements to recipients that contained subpar substltutlons was and is untrue and
misleading.

REQUEST FOR JURY TRIAL

Plaintiff requests a trial by jury.

PRAYER FOR RELIEF

Plaintiffs, and on behalf of themselves and all others similarly situated, pray for relief and
judgment against Defendants, jointly and severally, as follows:

Class Certification

1. That this action be certified as a class action;
2. That Plaintiff be appointed as the representatives of the Class; and
3. That counsel for Plaintiff be appointed as Class counsel.

As to the First Cause of Action

1. For restitution in the form of disgorgement of Plaintiffs’ ill-gotten profits and
- restitution to those Class members who purchased floral arrangements from FTD that
contained subpar substitutions;
2. For pre-judgment interest from the date that such amounts were due;
3. For costs of suit incurred herein; and
" 4. For recission of the purchase.
5. For such other and further relief as the Court may deem equitable and

appropriate.

As to the Second Cause of Action

1. For compensatory damages including but not limited to the amounts paid for all
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floral arrangements containing subpar substitutions including all shipping/service and
same day delivery fees;
2. For punitive and exemplary darr}ages in an amount to be determined at trial;
3. For costs of suit incurred herein; and

4. For such other and further relief as the Court may deem equitable and

appropriate.

.As to the Third Cause of Action

1. For disgorgement of any and all monies earned from the sale of floral
arrangements containing subpar substitutions that were represented as looking like the
pictures of the arrangements on FTD’s website; |

2. For restitution of any and all monies earned from the sale of floral’
arrangements containing subpar substitutions that were represented as looking like the
pictures of the arrangements on FTD’s website;

3. For the appointment of a receiver to receive, manage and distribute any and all
funds disgorged from Defendants and determined to have been wrongfully acquired by
Defendants as a result of violations of California Civil Code § 17200, et seq.;

4. For reasonable attorney’s fees that Plaintiff and other Class members are
entitled to recover under California Code of Civil Procedure § 1021.5;

- 5. For costs of suit incurred herein; and

6. For such other and further relief as the Court may deem equitable and

appropriate including injuﬁctive relief.

As to the Fourth Cause of Action

1. For disgorgement of any and all monies earned from the sale .of floral
arrangements containing subpar substitutions thatl were represented as looking like the
pictures of the arrangements on FTD’s website;

2. For restitution of any and all monies earned from the sale of floral

arrangements containing subpar substitutions that were represented as looking like the
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pictures Aof the arrangements on FTD’s website;

3. For the appointment of a receiver to receive, mahage and distribute any and all
funds disgorged from Defendants and detérmined to have b?en wrongfully acquired by
Defendants as a result of violations of California Business & Professions Code § 17500, et
seq.; |

4. For reasonable attorney’s fees that Plaintiff and other Class Members are
entitled to recover undér California Code of Civil Procedure § 1021.5;

S. For costs of suit incurred herein; and

6. For such other and further relief as the Court may deem equitable and
appropriéte including injunctive relief.

As to the Fifth Cause of Action

1. For actual and statutory damages pursuant to Civil Code § 1780(a)(1).

- 2. For an order enjoining Defendants’ unlawful methods, acts, and/or practices
pursuant to Civil Code § 1780(a)(2).

3. For restitution of any and all monies earned from the sale of floral arrangements
containing subpar substitutions that were represented as looking like the pictures of the
arrangements on FTD’s website;

4. For the appointment of a receiver to receive, manage and distribute any and all
funds disgorged from Defendants and determined to have been wrongfully acquired by
Defendants as a result of violations of California Business & Professions Code § 1770 et
seq.;

5. For punitive damages pursuant to Civil Code § 1780(a)(4);

6. For reasonable attorneys’ fees that Plaintiff and other Class Members are
entitled to recover pursuant to Civil Code § 1780(d) and/or California Code of Civil
Procedure § 1021.5; |

7. For costs of suit incurred herein; and

19

CLASS ACTION COMPLAINT




~N O

(e o]

10
11
12
13
14
15
16
17
18
19

20

21
22
23
24
25
26
27
28

8. For such other and further relief as the Court may deem equitable and

appropriate including injunctive relief.

Dated: July 30, 2015 Respectfully Submnfitted,

By:

o__\\/——“‘/
SHAWN WESTRICK
KAWAHITO SHRAGA & WESTRICK LLP
Attorneys for Plaintiffs/Class Members
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and correct and that the above-entitled matter is properly filed for assignment to the Stanley Mosk courthouse in the
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03/15).

o
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