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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF CALIFORNIA
LINDA STADE, individually and on Case No: "15CV1381 WQHBLM

behalf of all other similarly situated
California residents,

CLASS ACTION COMPLAINT FOR:

Plaintiff, e VIOLATION OF CAL. BUS. &
PROF. CODE §§ 17500, et seq.;

e VIOLATION OF CAL. CIV.
SAFEWAY, INC., a Delaware CODE §§ 1750 et seq.;

Corporation, e VIOLATION OF CAL. BUS. &
Defendant. PROF. CODE §§ 17200, et seq.

o Bl}iEACH OF WARRANTY;
an

e VIOLATION OF 15 U.S.C. §§
2301 et seq.

V.

JURY TRIAL DEMANDED
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Linda Stade (“Stade” or “Plaintiff”), in dividually and on behalf of others all
similarly situated, based on investigation of counsel as to the actions and omissions of
defendant herein, and by the  ir own indivi dual knowledge as to Plaintiff’s own
circumstances, hereby complain against de  fendant Safeway, In c. (“Defendant” or

“Safeway”) as follows:

INTRODUCTION

1. This consumer class action seeks  for D efendant’s false and m isleading
advertisements and packaging that falsely = represents that “Safeway Select” coffee
packets are “FOR USE BY OW NERS OF KEURI G MACHINES.” These
representations, and sim ilar m isrepresentations and warranties by Safeway arefalse
and misleading because the Safeway Select coffee packets are not comp atible with
“Keurig 2.0” coffee brewing machines and the misrepresentations are only apparent
following consumer purchases of the incom patible Safe way product. The Safeway
Select coffee packet s (the “S afeway Coffee Packet s” or “P ackets™) are worthless to
Plaintiff and other simil arly situated cons umers because they do not function in the
“Keurig machine[s]” used by Plaintiff and the Class.

2. The Saf eway Sel ect coffee p ackets ar e co mpletely unfit for their sole
warranted purpose - “use by  owners of Keurigm achines”. Plaintiff relied upon
Defendant’s packaging that the Safewa y Coffee Packets would be suitable for
Plaintiff, t he owner of a brand-new Keurig machine. Instead, the Saf eway Cof fee
Packets were not recognized by Plaintiff’s new Keurig 2.0 coffee brewer, which is
programed by Keurig to reject the Safeway Coffee Packets at issue in this lawsuit.

3. Defendant sells tens of thousands of the same Safeway Coffee Pack ets to
consumers nationwide and in C alifornia that will not work with Keurig 2.0 machines.
Defendant Safeway’s false =~ and m isleading advertising a nd packaging viol ates

consumer protection and warranty laws. Accord ingly, this class action seeks remedies

CLASS ACTION COMPLAINT




O 0 9 N n b WD =

N NN N N N N N N = e e e e e e e
o 9 O v AW N =R O VO 0N OBl WD = O

Case 3:15-cv-01381-WQH-BLM Document 1 Filed 06/23/15 Page 3 of 18

for a national Class ' undert he Magnuson Moss Warranty Act (“MMWA”) for
Defendant’s breaches of the express warranty that Safewa y Coffee Packets are “FOR
USE BY OWNERS OF KEURIG MACHINES.” Plaintiff also seeks a rem edy for a
California subclass under California’s Unfair Com petition Law (“UCL”), the
California False Advertising Law (“FAL”),  and the California Consum er Legal
Remedies Act (“CLRA”). Plai ntiff seeks classwide restitu tion and/or disgorge ment,
actual and exem plary dam ages as provi ded by the MMW A and CLRA, correct ive
advertising, product refund, correction of Defendant’s a dvertising and packaging to
not be misleading, and such ot her injunctive or equitable remedies as the Court shall
deem appropriate.

JURISDICTION AND VENUE

4. This Court has jurisdiction over the s ubject matter of this action pursuant
to the Class Action Fairness Act, 28 U.S.C. §§ 1332(d), 1446, and 1453(b). Plainti ffs
allege that Plaintiffs and Class mem bers are citizens of different states as Defend ant,
and the cum ulative am ount i n controversy fo r Plaintiffs and the CI ass exceed $5
million, exclusive of interest and costs.

5. Venue is proper in this District pu rsuant to 28 U.S.C. §1391(b) because
many of t he acts and transactions givi ng rise to the violations of law com plained of
herein occurred in this District, and because Defendant:

(a)  conducts business i tself or t hrough agent(s) i n this distri ct, by
advertising, marketing, dist ributing a nd/or m anufacturing 1 ts Safeway Select

coffee packets in this District; and/or

' The “National Class” pled herein is defined as: “All users of Keurig 2.0 coffee

machines within the United States, who since on or about Decem ber 31, 2014

urchased “Safeway Select” coffee packets represented to be “for use by owners of

curig Machines’.” The *“California Sub-Class’ pled herein is defined as: “All users
of Keurig 2.0 coffee machines within the State of Califor nia, who since December 31,
2014 purchased “Safeway Select” coffee packets represented to be ‘for use by owners
of Keurig Machines’.” When referred to colle ctively, the National Class and
California Sub-Class are described simply as the “Class.”

’;

CLASS ACTION COMPLAINT
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(b)  islicensed or registered in this District; and/or
(c) otherwise has sufficient contact s with this District to justify
Defendant being fairly brought into court in this District.
PARTIES

6. Plaintiff Linda Stade (“Plaintiff” or “S tade”) is, and at all times relevant
hereto was, aresid ent of California and  a citizen of California. Plaintiff Stade
purchased Safeway Coffee Packets at her  local Safeway supermarket in Coronado,
California. Upon deciding whether to  purchase the Safeway Coffee Packets, she
relied on Defendant’s packag ing, labeling and prom  otion representing that that
Safeway Coffee Packets are “FOR USE BY OWNERS OF KEURIG MACHINES.”
See Exhibit A (The Packaging to the Safe ~ way Select Coffee Packets purchased by
Plaintiff).

7. The compatibility of the Safeway Coffe e Packets with Plaintiff’s Keurig
machine was a mat erial consideration to Plaintiff’s purchasing decision, who would
not have purchased Defendant ’s Safeway Coffee Packets if she had known they were
not compatible with Keurig 2.0 coffee brewing machines.

8. Defendant Safeway, Inc. is a Delaware Corpor ation having he adquarters
located at Pleasanton, California. S afeway is a maj or grocery stor e chain that carr ies
private label products such as the Safeway Coffee Packets at issue in this litigation.
There are approxim ately 140 Safeway superm arket stores operated by Defendant in
the State of California selling the Safewa  y Coffee Packets, and m ore than 1,300
Safeway stores nationwide.

ADDITIONAL SUBSTANTIVE ALLEGATIONS

0. Keurig coffee mach ines are single service coffee systems made by the
Keurig com pany. The Safeway Coffee P ackets sold by Defendant Safeway are
purportedly generic versions of  “K-Cups,” which are used in the  original Keurig
coffee m achines, but not Keurig 2.0 coff ee machines. Each K-Cup is a plastic
container with a coffee filter inside. Ground coffee beans are packed in the K-Cup and

4
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sealed airtight with a co mbination plastic and foil lid. When the K-Cup is placed in a
Keurig brewer, the brewer punctures both the foil lid and the bottom of the K-Cup and
forces hot water, un der pressure, through the K-Cup and into a m ug or cup. Initially
used only for coffe e, K-Cup varieties now in clude tea, hot chocolate, iced teas and
coffee, as well as fruit drinks . Keurig licenses its K-Cup technol ogy to coffee roasters
and tea makers such as Defendant Safeway.

10. However, the Safeway Coffee Packet s based on the K-Cup design do not
work in Keurig 2.0 mach ines. This is because Keurig equipped its 2.0 machines with
special infrared scanners that require coff ee pods printed wit h special ink reflecting
certain infrared wavelengths for the scanners to detect. When Plaintiff attempted to put
the Safeway Coffee Packets into her K eurig 2.0 machine, the screen  showed the
following message: “Oops! This pack wasn' t designed for this brewer. Please try one
of the hundreds of packs with the Keurig® logo.”

11. Defendant’s m isrepresentations re garding the com patibility of the
Safeway Coffee Packets are materi al to the purchase decision. Reasonable consumers
of single use coffee packets base their purchasing decisions on the compatibility of the
generic packets with their coffee-brewing machine. Reasonable consumers are entitled
to rely on Defendant’s packaging and advertising representing that the Safeway Coffee
Packets are co mpatible with their Keur ig coffee machines. Consumers have no
reasonable means of 1 ndependently conf irming the veracity of Defendant’s
representations pri or to purchasing the Safeway Coffee Pack ets. Accordingly,
Plaintiffs and Class members, as reasonable consumers, were materially misled by
Defendant’s representations re garding the true nature of the Safeway Coffee Packets
with their Keurig 2.0 coffee machines.

12.  Because P laintiff and Class Members purchased a product that does not
work as advertised and warranted, Plainti ff and Class Mem bers have suffered injury-
in-fact. The Safeway Coffee P ackets have no econ omic value and are worthless to
users of Keurig 2.0 machines. Plaintiff and Class Members are entitled to a restitution

S
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refund of the purchase price of the Safeway Coffee Packets.
CLASS ACTION ALLEGATIONS

13.  Plaintiff brings this action as a ¢l ass action pursua nt to Federal Rule of

Civil Procedure 23 for the following Class of persons:

National Class: All users of Keurig 2.0 coffee machines, who

since December 31, 2014, purchased “Safeway Select” coffee packets

i\I/lI th}el United States represented to  be “for use by owners of Keurig
achines.”

California Sub-Class: All users of Keurig 2.0 coffee machines, who
since December 31, 2014, purchased “S afeway Select” in the State of
California coffee p ackets rep resented to be “for use by owners of
Keurig Machines’.”

Excluded from the National Class and California Sub-Class are all users of Keurig 2.0
coffee machines that return ed the Safeway Coffee Packet s for a full refund. Also
excluded from the National Class and Calif ornia Sub-Class are all legal entities,
Defendant herein and any person, firm, trust, corporation, or other entity related to or
affiliated with Defendant, as well as any judge, justice or  judicial officer presiding
over this matter and members of their immediate families and judicial staff.

14.  While the exact nu mber of Class member s is unknown to Plai ntiff at this
time, and will be ascertained through approp riate discovery, Plaintiff is inform ed and
believes that there are tens of thousands  of mem bers in the proposed Class. The
number of individuals who comprise the Class is so numerous that joinder of all such
persons is im practicable and t he disposition of their clai ms in a class action, rather
than in individual actions, will benefit both the parties and the courts.

15. Plaintiff’s claims are t ypical of the clai ms of the other mem bers of the
Class. All members of the Class have been a nd/or continue to be similarly affected by
Defendant’s wrongful conduct in viola tion oft he la w as co mplained of herein .
Plaintiff i s unaware of any i nterests that conflict with or are antag onistic to the
interests of the Class.

16.  Plaintiff will fairly a nd adequately protect the Class mem bers’ interests
and have retained counsel com  petent a nd experienced in consum er class action

6
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lawsuits and complex litigation. Plaintiff and her counsel have th e necessary financial
resources to adequately and vigorously li tigate this class action, and Plaintiff is aware
of her duties and responsibilities to the Class.

17. Defendant has acted with respect to the Class in a manner applicable to
each Class member. Common questions of law and fact exist as to all Class m embers
and predominate over any questions wholly affecting individual Class members. There
is a well-defined community of interest in the questions of law and fact involved in the
action, which affects all Class mem  bers. Am ong the questions of law and fact
common to the Class are, inter alia:

(a) Whether  Defendant’s advertising and packagi ng of the Safeway Coffee
Packets are deceptive, false, and/or misleading;

(b)  Whether Defendant’s Safeway Co  ffee Packets are co mpatible with
Keurig 2.0 coffee machines;

(c) Whether Defendant’s advertising and sale of the Safeway Co ffee Packets
constitutes unfair m ethods of com petition and unfair or deceptive acts or practices in
violation of, inter alia, CAL. BUS. & PROF. CODE §§ 1770 et seq.:

(d)  Whether Defendant’s sale of th eir Safeway Coffee Pack ets constitutes
misleading and deceptiv e advertising under, inter alia, C AL. BUS. & PROF. CODE §
17500.

() Whether  Defendant’s sale of its Safeway Co  ffee Pack ets constitutes
“unlawful,” “unfair,” or “fraudulent” business acts or practices under, inter alia, CAL.
Bus. & PROF. CODE §§ 17200, including:

(1)  Whether Defendant’s sale of its Safeway Coffee P ackets
constitutes “unlawful” or “unfair” bus iness practices by violating the public
policies set out in CAL. BUS. & PROF. CODE §§ 1770 et seq., and/or CAL. BUS. &
PROF. CODE § 17500;

(i1))  Whether Defendant’s sale  of its Safeway Cof fee P ackets is
immoral, unethical, oppressi ve, unscrupul ous or substant ially inj urious to

7
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consumers;

(111) Whether Defendant’s sale of its Safeway Coffee Packets
constitutes an “unfair” business practic e because consumer injury outweighs
any countervailing benefits to consumer s or com petition, and because such
injury could not be reasonably avoided by consumers; and

(iv)  Whether Defendant’s m ischaracterization of the com patibility of
the Safeway Coffee Packets with Keurig machines constitutes a “fraudulent”
business practice under the UCL because mem bers of the public are likely to be
deceived;

(f)  Whether Defendant breach es the expressed war ranties regarding the
compatibility of the Safeway Coffee Packets with Keurig coffee machines;

(g) The nature and extent of damage s, restitution, equitable rem edies, and
declaratory and inj unctive relief to which  Plaintiff and the Class ar e or may be
entitled; and

(h)  Whether Plaintiff and the Class should be awarded attorneys’ fees and the
costs of suit.

18. A class action is superior t o all other available methods for t he fair and
efficient adjudication of this controversy since joinder of all members is impracticable.
Furthermore, as the dam ages suffered by individual Class members may be relatively
small, the expense and burden of individu al litigation make it virtually im possible for
Class mem bers to individuall y redress the wrongs done to them . There will be no
difficulty in managing this action as a class action.

19. Defendant has acted on gr ounds generally applicable to the entire Class
with respect to the matters complained of herein, thereby making appropriate the relief

sought herein with respect to the Class as a whole.

CLASS ACTION COMPLAINT
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FIRST COUNT
Violation of CAL. BUS. & PROF. CODE §§ 17500, ef seq. -
Untrue, Mlsleadln%and Deceptive Advertlsmg
(On Behalf of the Cahfornla Sub-class)

20. Plaintiff hereby incorporates by refere nce the allegations contained in the
preceding paragraphs of this Complaint.

21. Atall material times, Defendant o ffered its Safeway Coffee Packets for
sale to Plaintiff and other members of the California Sub-Class by way of, inter alia,
commercial marketing, and a dvertising, product packagi ng and labeling, and other
promotional materials.

22. These mat erials, advertisement s a nd other inducements m isrepresented
and/or omitted the true uses and benefits of Defendant’s Safeway Coffee Packets. Said
materials, advertisement an d other inducem ents were made within the State of
California, and com e within the defin ition of advertising as contained in C AL. BUS.
PROF. CODE §§ 17500, et seq ., in that such promotiona | materials were intended as
inducements to purchase De fendant’s Safeway Coffee Packets and are statements
disseminated by Defendant to Plaintiff and other members of the California Sub-Class.
Defendant knew, or in the exercise of r easonable care shoul d have known, that the
statements regarding its Safeway Coffee Packets co mpatibility with Keurig 2.0
machines were false, misleading and/or deceptive.

23.  In furtherance of said advertising  plan, Defendant has advertised and
marketed product within the State of Cal ifornia, via product packaging and labeling,
and other promotional materials statements that misleadingly, falsely, and deceptively
represent the compatibility of Defendant’s Safeway Coffee Packets with Keurig coffee
machines. Consumers, including Plaintiff a nd members of the Class, n ecessarily and
reasonably relied o n Defend ant’s statemen ts regarding the co mpatibility of the
Safeway Coffee Packets with Keurig machines.

24. Plaintiff believed Defendant' s repres entations that the Safeway Coffee
Packets were “FOR USE BY OW NERS OF KEURIG MACHINES.” Plaintiff and

9
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other memb ers of the California Sub-Class we re injured in fact and lost m oney as a
result of Defendant's m isconduct . Plaintiff and other members of the California Sub-
Class paid for Safeway Coffee Packet s that were represen ted as com patible with
Keurig coffee m achines, but re ceived products that were not com patible with Keurig
2.0 coffee machines.

25. The above acts of Defendant, in diss eminating its misleading, deceptive,
and im proper statements throughoutt he St ate of California, and nationwide, to
consumers, including Plaintiff and members of the California Sub-Class, were and are
likely to deceive r easonable consumers by  obfuscating the true compatibility of
Defendant’s Safeway Coffee P ackets with Keurig 2.0 coff ee machines, thus violating
CAL. BUs. PROF. CODE §§ 17500, et seq.

26.  As aresult of Defendant’s above unlawful, unfair and fraudulent acts and
practices, Plaintiff, on behalf of t hemselves and al 1 others si milarly situated, and as
appropriate, on behalf of the general public, seek injunctive relief prohibiting
Defendant from continuing these wrongful pr actices, and such other equitable relief,
including corrective advertisi ng and the offer of a produc t refund, correction of
Defendant’s advertising and packaging, full restitution of all improper revenues and
ill-gotten profits derived by Defendant’s for its wrongful conduct.

SECOND COUNT

Violation of CAL. C1v. CODE §§ 1750, et seq.-
Misrepresentation of a Product’s standard, quality,

sponsorship, approval, and/or certification
(On Behalf of the California Sub-class)

27.  Plaintiff hereby incorporate by refere nce the allegations contained in the
preceding paragraphs of this Complaint.

28. Defendant’s Safeway Coffee Packet s are a “good” as defined by
California Civil Code §1761(a).

29. Defendant is a "person" as defined by California Civil Code §1761(c).

30. Plaintiffs and California Sub-Class members are "consumers" within the

meaning of California Civil Code §1761(d)  because they purchased their Safeway
10
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Coffee Packets for personal, family or household use.

31.  The sale of Defendant’s Safeway Coftee Packets to Plaintiff and
California Sub-Class memb ers is “transacti on” as defined by California Civil Code
§1761(e).

32. By misrepresenting, mislabeling and misbranding the compatibility of the
Safeway Coffee Packets with Keurig coffee machines, Defendant violated California
Civil Code § 1770(a)(3), (5), & (7), becau se Defendant misrepresented the standard,
quality, sponsorship, approval, and/or certification of its Safeway Coffee Packets.

33. By misrepresenting, mislabeling and misbranding the compatibility of the
Safeway Coffee Packets wit h Keurig 2. 0 coffee machines, Defendant violated
California Civil Code § 1770(a)(9), because  Defendant advertised that its Safeway
Coffee Packets were compatible with Keurig coffee machines when they were not.

34. Asaresult of Defendant' s conduct, Plaintiff and California Sub-Class
members were har med and su ffered actual damages as a result of Defendant’s unfair
competition and deceptive acts and practices . Had Def endant disclosed the true
compatibility of the Safeway Coffee Pack ets with Keurig 2.0 coffee machines,
Plaintiff and the California Sub-Class w ould notbe m isled into purchasing
Defendant’s Safeway Coffee Packets, which do not work with Keurig 2.0 machines.

35.  Plaintiff, on behalf of herself and a 1l other sim ilarly situated California
consumers, and as appropria te, on behalf of the  genera I public of the State of
California, seeks damages and injunctive relief prohibiting Defendant continuing these
unlawful practices pursuant to California Civil Code § 1782(a)(2).

36.  Plaintiff provided D efendant with notic e of its alleged violations of the
Consumer Legal Remedies Act (“CLRA”) pursuant to California Civil Code § 1782(a)
via certified mail, demanding that Defendant correct such violations.

37. If Defendant’s fails to respond to Plaintiff’s CLRA notice within 30 days,
Plaintiff may amend this Complaint to seek all available damages under the CLRA for
all violations com plained of herein, incl uding, but not lim ited to, statutory dam ages,

11
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punitive damages, attorney’s fees and cost and any other relief that the Court deem s

proper.
Violation of CAL. B;lgl g{?R%g%lgll;E §§ 17200, ef seq. -
(On Behalf of the California Sub-Class)

38.  Plaintiff hereby incorporates by refere nce the allegations contained in the
preceding paragraphs of this Complaint.

39. Defendant’s conduct is unlawful pursuant to California law.

40. The California Civil Code §1770(a) pr  ohibits representing that goods
have characteristics, ingredients, uses, benefits, or quan tities, which they do not have.
As alleged, the Safeway Coffee Packets do not have the represented compatibility with
Keurig machines.

41. The business practices alleged a bove are unlawful under Business and
Professional Code §§ 17500, et seq ., and California Civil Code §1770(a), each of
which forbids the untrue, fraudulent, d eceptive, and/or m isleading m arketing,
advertisement, packaging and labelling of the Safeway Coffee Packets.

42. Plaintiff and other members of the California Sub-Class who purchased
Defendant’s Safeway Coffee Packets suffered substantial injury by virtue of buying a
product that misrepresented the compatibility with Keurig coffee machines.

43. Defendant’s actions alleged herein violate the laws and public policies of
California as set out preceding paragraphs of this Complaint.

44.  There is no benefit to consumers or competition by allowing Defendant to
deceptively market, advertise, package and label the Safeway Coffee Packets.

45.  Plaintiff and California Sub-C lass members who purchased Defendant’s
Safeway Coffee Packets had no way of reas onably knowing that these Packets were
not compatible with their Keurig 2.0 coff ee machines. Thus, Class memb ers could not
have reasonably avoided the injury they suffered.

46. The gravity of the harm suffered by Plaintiff and California Sub-Class

12
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members who purchased Defendant’s Sa feway Coffee Packets o utweighs any
legitimate justification, m otive or reason for m arketing, advertising, packaging and
labeling the Safeway Coffee Pack etsin ad eceptive and misleading man  ner.
Accordingly, Defendant’s actions are imm oral, unethical, unscrupulous and offend the
established public policies as set outin ~ the CLRA and FAL, and is substant  ially
injurious to Plaintiff and members of the California Sub-Class.

47.  Asm ore fully described above, Defendant m isleadingly m arkets,
advertises, packages, and labels the Safe way Coffee Packets as being “FOR USE BY
OWNERS OF KEURIG MACHINES,” when the Safeway Coffee Packets are not for
use by owners of Keurig 2.0 m achines. Defendant’s m isleading m arketing,
advertisements, packaging, and labeling are likely to, and do, decei  ve reasonable
consumers.

48. Defendant’s misleading and deceptive practices caused Plaintiff and other
members of the California ~ Sub-Class to purchase De fendant’s Sa feway Coffee
Packets, which are worthless and useless to Plaintiff and other Class members.

49.  As aresult of Defendant’s above unlawful, unfair and fraudulent acts and
practices, Plaintiff, on behalf of herself =~ and all others si milarly sit uated, and as
appropriate, on behalf of the general public, seek injunctive relief prohibiting
Defendant from continuing these wrongful pr actices, and such other equitable relief,
including corrective advertising and offer of product refund, correction of Defendant’s
advertising and packaging to be not m isleading, full restitu tion of all improper
revenues and ill-gotten profits derived from Defendant’s wrongful conduct to the

fullest extent permitted by law.

FOURTH COUNT
BREACH OF EXPRESS WARRANTY
(On Behalf of the Nationwide Class)
50. Plaintiffs hereby incorporate by refere nce the allegations contained in the
preceding paragraphs of this Complaint.
51.  Plaintiff and each member of the Class formed a contract with Defendant

13
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at the time Plaintiff and the other memb ers of the Class purchased one or more of the
Safeway Coffee Packets. Th e ter ms of th at ¢ ontract include the prom ises and
affirmations of fact made by Defendant on the packag ing of t he Safeway Coffee
Packets.

52. The Safeway Coffee P ackets packagi ng constit utes express warranties,
became part of the basis of the bargain, and are part of a standardized contract between
Plaintiff and the members of the Class on the one hand, and Defendant on the other.

53.  All conditions precedent to Defendant's liability under this contract have
been performed by Plaintiff and the Class.

54. Defendant breached the terms of this  contract, including the express
warranties, with Plaintiff and the Cla  ss by not providing t he products that could
provide the benefits prom ised, i.e., that the Safeway Coffee Packets wer e “FOR USE
BY OWNERS OF KEURIG MACHINES?”, as alleged above.

55. Asaresult of Defen dant's breach of its contract, Plaintiff and the Cl ass
have been damaged in the am ount of the purchase price of any and all of the Safeway

Coffee Packets they purchased.

FIFTH COUNT
VIOLATION OF 13 U.S.(:. §§ 2301 et seq. -
Breach of Written arrang
(On Behalf of the Nationwide Class)

56.  Plaintiff hereby incorporates by refere nce the allegations contained in the
preceding paragraphs of this Complaint.

57.  This claim is brought by P1 aintiff on behalf of him self and t he Class
solely for breach of federal law. This claim is not based on any violation of state law.

58. The Magnuson—-Moss Warranty Act, 15 U.S.C. §§ 2301, et seq., creates a
private federal cause of action for breach  of a “ written warranty” as defined by the
Act. 15 U.S.C. § 2301(6) and § 2310(d)(1).

59. The Safeway Coffee Packets are “cons umer products” as that termi s

defined by 15 U.S.C. § 2301(1), as they cons titute tangible personal property which is
14

CLASS ACTION COMPLAINT




O 0 9 N n b WD =

N NN N N N N N N = e e e e e e e
o 9 O v AW N =R O VO 0N OBl WD = O

Case 3:15-cv-01381-WQH-BLM Document 1 Filed 06/23/15 Page 15 of 18

distributed in commerce and which is normally used for personal, family or household
purposes.

60. Plaintiff and members of the Cla ss are “consum ers” as defined by 15
U.S.C. § 2301(3), since they are buyers of Safeway Coffee Packets for purposes ot her
than resale.

61. Defendant is an entity engaged in the business of making Safeway Coffee
Packets available, either directly or indir ectly, to consumers s uch as Plaintiff and the
Class. As such, Defendant is a “supplier” as defined in 15 U.S.C. § 2301(4).

62. Through its labeling, De fendant gave and offere d a written warranty to
consumers relating to the nature and co mpatibility of the Safeway Coffee Packets. As
a result, Defendant is a “warrantor” within the meaning of 15 U.S.C. § 2301(5).

63. Defendant provided a “written warranty” within the meaning of 15 U.S.C.
2301(6) for the Safeway Coffee Packets by  representing that the Safeway Coffee
Packets were “F  OR USE BY OWNERS  OF KEURIG MA  CHINES”. These
affirmations of fact were inten ded to conv ey to purchasers, a wr itten promise that the
Safeway Coffee Packets wer e free of a particular type of de fect (i.e., that they would
work in Keurig machines). As such, these written promises and affirmations were part
of the basis of Plaintiff’s and the Class ’ bargain with Defenda nt in purchasing the
Safeway Coffee Packets.

64. Defendant breached the written warrant y by failing to provide Safeway
Coffee Packets as promised. Specifically , the Safeway Coffee Packets are not
compatible with Keurig 2.0 coffee machines.

65. Plaintiff and members of the Class were injured by Defendant’s failure to
comply with its obligations under the writte n warranty, since Plaintiff and members of
the Class paid for products that did not ha ve the promised qualities and nature, did not
receive the defect-free Safeway Coffee Packets that were prom ised to them and that
they bargained for.

66.  Plaintiff and the Class therefore for this claim seek and are entitled to

15
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recover “dam ages and other legal an d equitable relief” and “costs and expenses
(including attorneys’ fees based upon actual time expended)” as provided in 15 U.S.C.
§ 2310(d).
PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays for relief and judgment as follows:

A.  For an order declari ng that this ac tion is properly maintained as a class
action and appoint ing Plainti ff as repres entatives fort he Class, and appoi  nting
Plaintiffs’ counsel as Class counsel;

B.  That Defendant bear the cost of any notice sent to the Class;

C.  For an order awarding Plaintiff and members of the Class actual damages,
restitution and/or disgorgement (except as  to the CLRA clai  m, for which only
injunctive relief is sought);

D.  For an order enjoining Defendant ~ from continui ng to engage in the
unlawful and unfair business acts and practices as alleged herein;

E.  For restitution of the funds which were unjustly enriched by Defendant, at
the expense of the Plaintiffs and Class Members.

F.  For an order awarding Plaintiffs a nd the memb ers of the Class pre- and
post-judgment interest;

G.  For an order awarding attorneys' fees and costs of suit, includi ng experts'
witness fees as permitted by law; and

H.  Such other and further relief as this Court may deem just and proper.

/1
/1
/1
/]
/1
/1
I
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JURY TRIAL DEMAND
Plaintiffs demand a trial by jury for all of the claims asserted in this Com plaint
so triable.
Respectfully submitted,
FINKELSTEIN & KRINSK LLP
Dated: June 23, 2015 By:__ /s/ Jeffery R.Krinsk

Jeffrey R. Krinsk, Esq.
Jvrvk%classactlonl.aw.com
illiam R. Restis, Esq.
wrr@classactionlaw.com
Trenton R. Kashima, Esq.
trk@classactionlaw.com
550 West C Street, Suite 1760
San Diego, California 92101
Telephone: (619) 238-1333
Facsimile: (619) 238-5425
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AFFIDAVIT OF LINDA STADE

I, Linda Stade, declare as follows:

1.  Iam one of the plaintiffs in the above reference case, and assert a cause of
action against Defendant Safeway for violations of the California Consumer Legal
Remedies Act. I am a competent adult, over eighteen years of age, and at all times
material to this action I have been a citizen of the United States and a resident of the
State of California. I am making this declaration in support of my Class Action
Complaint attached hereto.

2. I purchased approximately 3 containers of Defendant’s Safeway Coffee
Packets in the past 6 months. The most recent purchase was made at a Safeway store
located in Coronado, California on May 27, 2015. As such, the most recent transaction
which gave rise to this Complaint occurred within the County of San Diego.
Additionally, Defendant advertises and distributes its Safeway Coffee Packets through
San Diego County, thus Defendant conducts substantial business within this County.

3. Accordingly, pursuant to California Code of Civil Procedure, section 1780,
the United States District Court for the Southern District of California is the proper
venue for Plaintiff’s Consumer Legal Remedies Act claims.

I declare under penalty of perjury under the laws of the state of California
and the United States of America that the foregoing is true and correct.

Executed on June 2/, 2015 in San Diego, California.
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WARNING: Not for use by

supervision. Potential for
exposure to very hot liquid.
CAUTION: HOT when
removing cup from brewer.
Do not remove foil seal as the
cup will not work properly in
the machine and cauld result
n hot water burns.

children without adult

A T
Nutrition Facts

Serving Size 1 sinale serve cup (15q)

Servings Per Container 12

Amount Per Serving

Calories 80 Calories from Fat 40

% Daily Value*
Total Fat 4.5 T%
Saturated Fatdg
Trans Fat ( 97
Cholesterol Omg
Sodium 170mg 7%
Total Carbohydrate 9y~ 3%
Dietary fiber 0y
Sugars59
Protein 1g

L e ]
Vitamin AQ%  « Vitamin C0%
Icium 0% ¢ lron 0%

2 okt g
INTEDERTS: KT CREAVER (VOROGEANTED COCOMT O,

.o

(0Y SYPLP SOUDS, SOHUM CASEATE (A MK DERWATIVE. DROIASSIUM
FRISPRATE SUGAR, IA0- A90 GRDCERCES, SO0PA SLXQLUAAE INTIKAG
AGET). SO01P STEARTIY LACTVLATE SO LEOTH ARTIAGLAL COLORS, ARTIARL
FLRDAS], SUGKR, NSTANT COFFEE SAUT NATURML MAD ABTIAL RLAVOR
ASPRRTAYE™, COR (PROVESSEE WTTH ALXALR, AESAFANE POTASSEAS
“THENTUGTIMURICS: COTANS PHOGYLALAINE

CONTANS: MU $0¢

DISTRIBUTED BY SAFEWAY 1HC.
P.0.B0X 89

PLEASANTOH, CA 94566-0003
1-888-SAFEWAY  wwwisatewaycom
Safeway SELECT® single-cup colfees are made from
the hnest 100°; Arabica beans. Qur cralt-roasted
calfzes offer unique flavar experiences viorthy of the
Safeway SELECT name.

The proprietary single-cup fiter technology aliaws
ftavors to pass through while extracting a fult-hodied
brew, leaving you viith a smooth rich cup of coffes.

OUR COMMITMENT
OF QUALITY TO Y

*GUARANIEED &

ve hne of premium

oducl (s thoughtiuliy developed to
delwer a sensal:onal taste experience, \e source from
the premier growing regrans, and handle cur products
with the utmost care. We sinve each day to to deliver
the best 1aste and quality because aur producls should
be worthy of your ite's expanences, We invite you to
discover the quahty of Safeway SELECT,

'FOR USE BY OVHIERS OF KEURIG® SREWING MACHINES
{EXCEPT VUE BREWING MACHINES). SAFEWAY IKC. HAS kD
REFILEATION WITH KEURIG, INC. SEE PREPARATION DIRECTIONS.

See preparation directions on battam of package.

— ~— - -
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