Case 1:15-cv-06163-JBS-AMD Document 1 Filed 08/12/15 Page 1 of 65 PagelD: 1

McCARTER & ENGLISH, LLP
100 Mulberry Street

Four Gateway Center

Newark, New Jersey 07102

T: 973-622-4444

F: 973-624-7070

CARLTON FIELDS JORDEN BURT, LLP
2000 Avenue of the Stars

Suite 530 North Tower

Los Angeles, California 90067-4707

T: 310-843-6300

F: 310-843-6301

Attorneys for Defendant
Johnson & Johnson Consumer Inc. (improperly named as
Defendant Johnson & Johnson Consumer Companies, Inc.)

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

JILLIAN GALLAGHER, on Behalf of Herself :

And All Others Similarly Situated, + Civil Action No.
Plaintif, ‘
V. g NOTICE OF REMOVAL AND
i COPIES OF ALL PROCESS
JOHNSON & JOHNSON CONSUMER g AND PLEADINGS

COMPANIES, INC.

Defendant.

To:  The United States District Court for the District of New Jersey, Camden Division

PLEASE TAKE NOTICE that Johnson & Johnson Consumer Inc. (improperly named
as Defendant Johnson & Johnson Consumer Companies, Inc. (hereinafter “JJC”)), pursuant to
28 U.S.C. §§ 1332, 1441, 1446, and 1453, respectfully requests that this action be removed from
the Superior Court of New Jersey, Camden County, Law Division, to this Court.

In support of this Notice of Removal, JJC states the following:

ME1 20962886v.1



Case 1:15-cv-06163-JBS-AMD Document 1 Filed 08/12/15 Page 2 of 65 PagelD: 2

L SUMMARY OF BASIS FOR REMOVAL

1. The factual allegations of the Complaint in this Action are virtually identical to
those in the Class Action Complaint previously pending before this Court, Lieberson, et al. v.
Johnson and Johnson Consumer Companies, Inc., Case No. 3:13-cv-00610-FLW-DEA
(“Lieberson”), which was dismissed with prejudice on June 20, 2014 by the proposed Class
Plaintiffs’ Counsel in this Action after the Third Circuit’s ruling on class certification in Carrera
v. Bayer Corp., 727 F.3d 300 (3rd Cir. 2013).

2. The Complaint’s factual allegations are also virtually identical to the allegations
of three similar federal class actions filed concurrently with this Action by the same proposed
Class Plaintiff’s Counsel:

e Jinette Hidalgo, on behalf of herself and all others similarly situated v. Johnson &

Johnson Consumer Companies, Inc., United States District Court Southern District of
New York, Case No. 1:15-cv-05119, filed on July 2, 2015.

o Stephanie Leiner, Individually and On Behalf of Herself and All Others Similarly
Situated v. Johnson & Johnson Consumer Companies, Inc., United States District
Court Northern District of Illinois, Case No. 1:15-cv-05876, filed on July 2, 2015.

e Jacqueline Real, Individually and On Behalf of Herself and All Others Similarly
Situated v. Johnson & Johnson Consumer Companies, Inc., United States District
Court Central District of California, Case No. 2:15-cv-05025-SVW-JEM, filed on

July 2, 2015.

3. As set forth more specifically below, this Action is removed under the Class

Action Fairness Act (“CAFA”), 28 U.S.C. Section 1332(d).
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II. TIMELINESS OF REMOVAL

4. Plaintiff Jillian Gallagher (“Gallagher””) commenced this action by filing a Class
Action Complaint (the “Complaint™) against JJC on or about July 2, 2015 in the Superior Court
of New Jersey, Camden County under the caption Jillian Gallagher v. Johnson & Johnson
Consumer Companies, Inc., Docket No. L-2557-15 (the “State Action”). The Complaint was
served on JJC on July 28, 2015. This removal was filed within thirty (30) days of service of the
Complaint on JJC and is, therefore, timely. 28 U.S.C. § 1446(b); Murphy Bros., Inc. v. Michetti
Pipe Stringing, Inc., 526 U.S. 344 (1999) (notice of removal is timely under 28 U.S.C. § 1446(b)
if filed within 30 days afler scrvice of the complaint).

5. A true and correct copy of the Summons, Complaint, Case Information Statement,
and Acknowledgement of Service of Complaint & Summons in the State Action are attached
hereto as Exhibit A, These papers are the only process or pleadings served on JJC or other
related papers in the State Action as of the date of this Notice of Removal.

6. A copy of the filing letter accompanying this Notice of Removal provided to the
Clerk of the Superior Court of New Jersey, Camden County, Law Division is annexed hereto as
Exhibit B.

7. This Notice of Removal is signed pursuant to Rule 11 of the Federal Rules of
Civil Procedure as required by 28 U.S.C. § 1446 (a).

I1I. JURISDICTION OF THE COURT

8. The United States District Court for New Jersey has diversity jurisdiction over
this action pursuant to 28 U.S.C. § 1332 because:

e The State Action is a “class action” as defined in 28 U.S.C. § 1332(d)(1)(B);

e There is diversity because at least one member of the proposed class of plaintiffs is a

citizen of a different state than JJIC, or a citizen of a foreign country pursuant to 28

3
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U.S.C. § 1332(d)(2(A)~(B); and
e The amount in controversy based on the aggregation of the proposed class members’
alleged claims exceeds $5,000,000.00, exclusive of interests and costs pursuant to 28
U.S.C. § 1332(d)(2) and (6).
Diversity jurisdiction is more particularly set forth in the following paragraphs.

A. This is a Class Action Matter

9. This action was filed as a putative class action under section 4:32 of the New
Jersey Rules of Civil Procedure, which governs class actions. Compl. § 48. The Complaint
alleges that “Plaintiff brings this action as a class action . . . seeking injunctive and other relief on
behalf of herself and all other similarly situated members of the Class . . ..” Compl.  48.
Accordingly, this is a “class action” as defined in 28 U.S.C. § 1332(d)(1)(B).

B.  The Diversity Requirement is Satisfied

10. At the time the State Action was filed, at the time of the filing of this Notice of
Removal, and at all intervening times, defendant JJC was and is a corporation duly organized
and existing under the laws of the State of New Jersey, with its principal place of business in
Skillman, New Jersey. JJC is therefore deemed to be a citizen of the State of New Jersey. 28
U.S.C. § 1332 (c)(1).

11. At the time the State Action was filed, plaintiff Jillian Gallagher was a New
Jersey resident. Compl. at § 11. As of the date of filing of this Notice of Removal, upon
information and belief, the citizenship of plaintiff Jillian Gallagher remains the same.

12. The proposed plaintiff class members are the persons and entities (named or
unnamed) who fall within the definition of the proposed plaintiff class. 28 U.S.C.
1332(d)(1)(D).

13. Under CAFA, the citizenship of members of the proposed plaintiff class is

4
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determined as of the date of filing the Complaint. 28 U.S.C. § 1332(d)(7). The Complaint in the
State Action was filed on July 2, 2015.

14. The Complaint broadly construes the proposed class members as purchasers of
the Bedtime Product, and focuses on the location of their purchases—New Jersey. For example
the Complaint;:

e provides that it “seeks to provide redress to consumers in New Jersey who have been

k11

harmed by the false and misleading marketing practices” “which were “intended to
induce unsuspecting customers, including Plaintiff and members of the Class, into
purchasing the more expensive Bedtime Products . . ..” Compl. at § 5 (emphasis
added).

e describes the class action as “brought against J&J for the benefit and protection of all

purchasers of the Bedtime Products in New Jersey.” Id. at § 13 (emphasis added).

The Complaint often omits any reference to New Jersey with regard to the proposed class
members. For example, it states broadly in its preliminary allegations that: “Plaintiff brings this

action to obtain redress for those who have purchased Bedtime Products.” Id. at § 6 (emphasis

added). Thus, the Complaint, overall, broadly construes the proposed class as purchasers of the
Bedtime Products, and it appears, specifically, those who made their purchases in New Jersey.

15. The Complaint at one point ambiguously defines the proposed plaintiff class as
“All New Jersey citizens who purchased the Bedtime Products within New Jersey, not for resale
or assignment” (“Class Definition™). Compl. at § 48. However, this language is contradicted by
the remainder of the Complaint’s broad construction of its plaintiff class members as “purchasers
in New Jersey.” None of the other allegations rely on New Jersey citizenship.

16. The Class Definition also does not define when the purported class plaintiffs were

New Jersey citizens, e.g., at the time of the filing of the litigation, at the time of purchasing the

5
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Bedtime Products, or both. Thus the Class Definition encompasses putative class members who
at the time of the filing of the Complaint were not New Jersey citizens and putative class
members who were not New Jersey citizens at the time of their purchase but have since moved to
New Jersey and become citizens of New Jersey although citizens of another state at the time of
their purchase.

17. The large metropolitan areas encompassing New Jersey have and at all relevant
times have had high numbers of citizenship transiency in and out of New Jersey from the
adjoining states of New York, Pennsylvania and Delaware. As a result, a now current New York
citizen, formerly a New Jersey citizen, would qualify for the proposed class, and vice versa, so
would a now current New Jersey citizen, formerly a New York citizen at the time of the alleged
purchase under New York law. See e.g., https://www.census.gov/newsroom/releases/archives
/mobility_of the population/cb12-240.html (in 2011, there were 41,450 movers from New
Jersey to New York, and 40,815 movers from New York to New Jersey). The same applies to
states such as Pennsylvania. See e.g., United States Census Bureau, State-to-State Migration
Flows Webpage, Table for 2013 State-to-State Migration Flows, https://www.census.gov/hhes
/migration/data/acs/state-to-state.html (in 2013, there were 36,413 movers from New Jersey to
Pennsylvania, and 19,547 movers from Pennsylvania to New Jersey).

18. Thus, in addition to New Jersey citizens as of the date of the Complaint’s filing on
July 2, 2015, persons and entities who were not citizens of New Jersey who purchased Bedtime
Products in New Jersey since 2000 (when JJC launched its Bedtime Products), fall within the
Class Definition. Such purchasers include, without limitation:

e Citizens of foreign countries who reside in New Jersey;

e Temporary residents of New Jersey (such as college students), who ate citizens of

other countries or states;

MEI 20962886v.1
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e Persons who resided in New Jersey at the time of their purchase, who later moved and
became citizens of other states prior to July 2, 2015 such as New York, Pennsylvania,
and Delaware; and

e Citizens of New York, Pennsylvania, and Delaware who visit or commute to New
Jersey but purchased the products at issue in New Jersey.

19.  Asaresult, at least one member of the proposed plaintiff class is and was at the
time of the filing of the action a citizen of a state different from JJC, i.e., a state different from
New Jersey. Thus, the diversity necessary for removal of this putative class action under 28
U.S.C. § 1332(d)(2)(A) is met (diversity of citizenship met in class action matters where “any
member of a class of plaintiffs is a citizen of a State different from any defendant™).

20.  Furthermore, because Plaintiff’s requested relief includes relief that will benefit a
broad array of class plaintiffs, including and specifically, non-New Jersey citizens, those
individuals are real-parties-in-interest, and thus are part of the class. See e.g. Schwartz v. SCI
Funeral Services of Florida, Inc., 931 F.Supp.2d 1191, 1198 (S.D. F1. 2013), aff’d, 554 F.
App’x. 823 (11th Cir. 2014). For example, the requested relief includes:

e an order for injunctive relief . . . enjoining Defendant from continuing to
misrepresent and conceal material information and conduct business via the unlawful,
unfair, and deceptive business acts and practices complained of herein; (3) requiring
Defendant to undertake an informational campaign o inform members of the general
public as to the wrongfulness of Defendant's practices; and (4) requiring Defendant
to pay Plaintiff and all members of the Class the amounts paid for the Bedtime
Products . ..” Compl. at Prayer for Relief (emphasis added).

e an order for “[r]estitution and disgorgement ot all amounts obtained by Defendant as

a result of its misconduct, together with interest thereon from the date of payment, to

[
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the victims of such violations.” Compl. at Prayer for Relief (emphasis added).
Such non-New Jersey real-parties-in-interest are citizens of a state different from JJC and
further support the diversity necessary for removal.

C. The Amount in Controversy Exceeds Five Million Dollars

21, The amount in controversy requirement of 28 U.S.C. § 1332(d)(2) is met because
this action presents a dispute in which the matter in controversy exceeds the sum or value of
$5,000,000.00 exclusive of interest and costs. 28 U.S.C. § 1332(d)(2).

22.  “Inremoval cases, determining the amount in controversy begins with a reading
of the complaint filed in the state court.” Samuel-Bassett v. KIA Motors America, Inc., 357 F.3d
392, 398 (3rd Cir. 2004). Because Plaintiff has not provided an exact sum in the Complaint, the
Court must conduct an independent appraisal of the amount in controversy, and in so doing, may
rely on facts alleged in the Notice of Removal and those in the Complaint. See Federico v.
Home Depot, 507 F.3d 188, 197 (3rd Cir. 2007); Russ v. Unum Life Ins. Co., 442 F.Supp.2d 193,
197 (D.N.J. 2006).

23.  In considering the amount in controversy under CAFA, the claims of Plaintiff and
the putative class members are aggregated to determine if the amount in controversy exceeds the
jurisdictional threshold of $5,000,000.00, See 28 U.S.C. § 1332(d)(6).

24,  Nowhere in the Complaint does Plaintiff assert that the amount in controversy is
less than the $5,000,000 jurisdiction threshold under CAFA.

25. Plaintiff asserts that JJC’s marketing practices for its Bedtime Products were
“false and misleading;” that through its “massive marketing campaign” throughout the United
States—including on television, magazines, the internet and product labels—JJC conveyed the
message that “the Bedtime Products are clinically provide to help babies sleep better.” Compl. at

99 2 & 5. Plaintiff alleges that the message is not true. /d. She alleges that JJC’s actions “were

8
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and are intended to induce” customers, “including Plaintiff and the members of the Class, into
purchasing the more expensive Bedtime Products. .. .” Id at{ 5.

26. Assuming all of the allegations of the Complaint to be true, and disregarding each
and every defense of JJC, the amount in controversy is satisfied. As alleged, this action spans
from at least 2000, when JJC launched its Bedtime Products. Compl. at § 14. The Complaint
specifies that “[s]ince the introduction of the Bedtime Products, Defendant’s nationwide
advertising campaign has been extensive” and lists the kinds of marketing done—on the
product’s labels, as well as on television, magazines, and the internet. Id. at 2. Further, the
Complaint alleges that JJC used its websites “prior to 2013” to provide information and “various
‘studies’” to “support its misleading claims.” Id. at 9 20.

27. There are millions of dollars in sales of Bedtime Products within New Jersey in a
single year, which are generated by purchases from Plaintiff and the class plaintiffs. Given the
lengthy span of the relevant time frame alleged in the Complaint—from the time JJC launched
its Bedtime Product to the time of filing (2000-2015)—Plaintiff’s prayer for relief for restitution
and disgorgement of all amounts obtained by JJC, alone, satisfies the amount in controversy.
This does not even factor in any amounts for compensatory damages or other damages allegedly
sustained by Plaintiff or the class plaintiffs. Indeed, even if the relevant time period was within
the past two years, given the annual sales in millions of dollars plus the remaining sources of
relief Plaintiff seeks, the amount in controversy of $5,000,000.00 is met.

B. Plaintiff Fails to Establish That Any § 1332(d) Exception Applies

28. This action may not be remanded under 28 U.S.C. § 1332(d)(3) because among
other things, Plaintiff has not shown that more than two-thirds of the members of the proposed
class are New Jersey citizens, 28 U.S.C. § 1332(d)(3).

29.  Similarly, the action may not be remanded under either the “home state

9
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exception” of 28 U.S.C. § 1332(d)(4)(B) or the “local controversy exception” of 28 U.S.C. §
1332(d)(4)(A), because among other things, Plaintiff has not shown that more than two-thirds of
the members of the proposed class are New Jersey citizens. 28 U.S.C. § 1332(d)(4)(B) and
(DA(A)G)D); see also Dicuio v. Brother Int'l Corp., 2011 WL 5557528 (D. N.J. 2011). Indeed,
under both the home state and local controversy exceptions to CAFA, the plaintiff (party seeking
remand) bears the burden of proof demonstrating citizenship. Dicuio, 2011 WL 5557528 at *2
(citing among other cases, Kaufman v. Allstate N.J. Ins. Co., 561 F.3d 144, 153 (3rd Cir. 2009)).

30.  Nowhere does the Complaint set forth facts supporting these exceptions, and
particularly, New Jersey citizenship of the proposed class members.

31. Rather, the Complaint and its allegations reflect that the members of the proposed
class are made up of primarily non-New Jersey citizens. The Complaint’s critical allegations
concern the launch of the Bedtime Products, JJC’s advertising of them, and the resulting
purchases from 2000 to present. Given the historical citizenship flow from New Jersey to other
states, a huge segment of the proposed class necessarily consists of former New Jersey citizens
from 2000 to the date of the Complaint’s filing, e.g., those who purchased the products in New
Jersey but subsequently moved to New York or Pennsylvania.

32 Furthermore, the local controversy exception in 28 U.S.C. § 1332(d)(4)(A)(ii)
only applies when “during the 3-year period preceding the filing of that class action, no other
class action has been filed asserting the same or similar factual allegations against any of the
defendants on behalf of the same or other persons.” 28 U.S.C. § 1332(d)(4)(A)(ii). See, e.g., In
re: Indianapolis Life Ins. Co. LR.S. § 412(i) Plans Life Ins. Marketing Litig., MDL-1983 (N.D.
Tex.). Within the past three years, JJC has been sued in similar class actions containing nearly
identical factual allegations by other persons—in both this district and other parts of the

country—who are represented by the same counsel.

10
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33, Indeed, JJC was sued in a nearly identical class action concerning the exact

consumer statute set forth in the State Action with nearly the same factual allegations in the

United Stateé District Court District of New Jersey. That action, Lieberson, et al. v. Johnson and
Johnson Consumer Companies, Inc., Case No. 3:13-cv-00610-FLW-DEA, was filed on January
31, 2013, and ultimately dismissed with prejudice on June 20, 2014 by Plaintiffs after the Court
of Appeal for the Third Circuit ruled in Carrera v. Bayer Corp., 727 F.3d 300 (3rd Cir. 2013)
regarding the limitations on class certification in actions such as this Action.

34.  JJC has also been sued in nearly identical class actions in other parts of the

country on July 2, 2015 as well, represented by the same counsel in each of these actions.

Each allege the same basic facts, and are premised on consumer remedy statutes. They are as
follows:
e Jinette Hidalgo, on behalf of herself and all others similarly situated v. Johnson &
Johnson Consumer Companies, Inc., United States District Court Southern District of
New York, Case No. 1:15-cv-05119, filed on July 2, 2015.
e Stephanie Leiner, Individually and On Behalf of Herself and All Others Similarly
Situated v. Johnson & Johnson Consumer Companies, Inc., United States District
Court Southern District of Illinois, Case No. 1:15-cv-05876, filed on July 2, 2015.
o Jacqueline Real, Individually and On Behalf of Herself and All Others Similarly
Situated v. Johnson & Johnson Consumer Companies, Inc., United States District
Court Central District of California, Case No. 2:15-cv-05025-SVW-JEM, filed on
July 2, 2015.
35. Finally, 28 U.S.C. § 1332(d)(5) cannot apply because the primary (and only
defendant), JJC, is not a State, State official, or other governmental entity against whom the

district court may be foreclosed from ordering relief.

11
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IV.  THISIS THE PROPER COURT UPON REMOVAL

36. The United States District Court for New Jersey is the appropriate court for filing
this Notice of Removal because the State Action is pending in the Superior Court of New Jersey,
Camden County, Law Division, which is located within this federal judicial district and division.
See 28 U.S.C. § 1446(a).

WHEREFORE, Johnson & Johnson Consumer Inc. (improperly named as Defendant
Johnson & Johnson Consumer Companies, Inc.) hereby gives notice of the removal to this Court
of the civil action pending in the Superior Court of New Jersey, Camden County, Law Division
under the caption Jillian Gallagher v. Johnson & Johnson Consumer Companies, Inc., Docket
No. L-2557-15 (the “State Action™).

WHEREFORE, Johnson & Johnson Consumer Inc. (improperly named as Defendant
Johnson & Johnson Consumer Companies, Inc.) prays that this cause proceed in this Court as an
action properly removed thereto.

This /&%day of__7471 6»;2" 2015

Respectfully submitted,

McCARTER & ENGLISH, LLP

Attorneys for Defendant

Johnson & Johnson Consumer Inc. (improperly
named as Defendant Johnson & Johnson
Consumer Companies, Inc.)

| P
By:

David R, Kott
A Member of the Firm

12
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EXHIBIT A
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Trimble & Armano
Attorneys at Lan
000 Route 168
Suites 31-32
Purnersville, NJ 08012

TRIMBLE & ARMANO

By: Katrina M. Geary, Esquire
Attorney ID No.: 011382011
Washington Professional Campus
900 Route 168, Suites B1- B2
Turnersville, NJ 08012

Phone: (856) 232-9500

Attorneys for Plaintiffs

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION

JILLIAN GALLAGHER, On Behalf of |
| CAMDEN COUNTY

Herself and All Others Similarly Situated,

Plaintiff
Vs, DOCKET NO: 1.-2557-15
JOHNSON & JOHNSON CONSUMER ‘
COMPANIES, INC. : Civil Action
Defendant,
i SUMMONS

| From The State of New Jersey

To The Defendant(s) Nnmed Above:
JOHNSON & JOHNSON CONSUMER COMPANIES, INC.

The Plaintiff, named above, has filed a lawsuit against you in the Superior Court of New Jersey.
The complaint attached to this swmmons states the basis for this liwsuit. If you dispute this complaint,
you or your attorney must file a written answer or motion and proof of service with the depu ty clerk of
the Superior Court in the county listed above within 35 days from the date you recetved this summons,
not counting the date you received it. (The address of each deputy clerk of the Superior Court is provided.)
If the complaint is one in foreclosure, then you must file your written answer or motion and proof of
service with the Clerk of the Superior Court, Hughes Justice Complex, P.O. Box 971, Trenton, NJ 08625-
0971. A filing fee payable to the [Clerk of the Superior Court] Treasurer, State of New Jersey and a
completed Case Information Statement (woailable from the deputy clerk of the Superior Court) must
accompany your answer or motion when it is filed, You must also send a copy of your answer or motion
to plaintiff's attorney whose name and address appear above, or to plaintiff, if no attorney is named above.
A teleplone call will not protect your rights; you must file and serve a written answer or motion (with Jee
of $175.00 and completed Case Information Statement) if you want the court to hear your defense.

If you do not file and serve a written answer or motion within 35 days, the Court may enfer n
Judgment against you for the relief plaintiff demands, plus interest and costs of suit. If Judgment is
entered against you, the Sheriff may seize your money, wages or property to pay all or part of the
Judgnent.

If you cannot afford an attorney, you may call the Legal Services office in the County where you
live. A list of these offices is provided. If you do not have an attorney and are not eligible for free legal
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assistance, you may obtain a referral to an attorney by calling one of the Lawyer Referral Services. A list
of these numbers is also provided.

Michelle M. Smith
MICHELLE M. SMITH, Acting Clerk
Superior Court of New Jersey

Dated: July 28, 2015

Name of Defendant(s) to be served: JOHNSON & JOHNSON CONSUMER
COMPANIES, INC.
Address of Defendant(s) to be served: One Johnson & Johnson Plaza

New Brunswick, New Jersey 08933

Trmble & Armano
Attorneys at Law
900 Route 168
Suites B1-32
Murnersville, NJ 08012
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DEPUTY CLERKS/ LAWYER REFERRAL / LEGAL SERVICES

ATLANTIC COUNTY:

Deputy Clerk, Superior Court

Civil Division, Direct Filing

1201 Bacharach Boulevard

Atlantic City, NJ 08401

LAWYER REFERRAL: (609) 345-3444
LEGAL SERVICES: (609) 348-4200

CAMDEN COUNTY:

Deputy Clerk, Superior Court

Civil Processing Office

Ist Floor, Hall of Justice, Hall of Justice
Camden, NJ 08103

LAWYLER REFERRAL: (856) 964-4520
LEGAL SERVICES: (800)496-4570

ESSEX COUNTY;

Deputy Clerk, Superior Court

237 Hall of Records

465 Martin L. King, Jr. Boulevard
Bridgeton, NJ 08302

LAWYER REFERRAL: (973) 662-6207
LLEGAL SERVICES: (973) 624-4500

HUNTERDON COUNTY:

Deputy Clerk, Superior Court

Civil Division, 65 Park Avenue
Flemington, NI 08862

LAWYER REFERRAL: (908) 735-2611
LLEGAL SERVICES: (908) 782-7979

MONMOUTH COUNTY:;

Deputy Clerk, Superior Court

71 Monument Park, P.O. Box 1262
Court House, East Wing

Freehold, NJ 07728-1262

LAWYLER REFERRAL: (732) 431-5544
LEGAIL SERVICES: (732) 866-0020

PASSAIC COUNTY:
Deputy Clerk, Superior Court

Civil Div., Courthouse, 77 Hamilton Street

Paterson, NJ 07505
LAWYER REFERRAL: (973) 278-9223
LLEGAL SERVICES: (973) 345-7171

SUSSEX COUNTY:

Deputy Clerk, Superior Court

Sussex County Judicial Center

43-47 High Street

Newton, NJ 07860

LAWYER REFERRAL: (973) 267-5882
LEGAL SERVICES: (973) 383-7400

BERGEN COUNTY:

Deputy Clerk, Superior Court

Case Processing Section

Justice Center, Room 119, 10 Main St.
Hackensack, NJ 07061-7698
LAWYER REFERRAL: (201) 488-0044
LEGAL SERVICES: (201) 487-2166

CAPE MAY COUNTY:

Deputy Clerk, Superior Court

Central Processing Office

9 North Main Street, Box DN-209

Cape May Court House, NJ 08210
LAWYER REFERRAL: (609)463-0313
LEGAL SERVICES: (609)465-3001

GLOUCESTER COUNTY:

Deputy Clerk, Superior Court

Civil Case Management Office

Attn: Intake, Ist Floor Courthouse

I North Broad Street

Woodbury, NJ 08096

LAWYER REFERRAL: (856) 848-4589
LEGAL SERVICES: (800)496-4570

MERCER COUNTY;

Deputy Clerk, Superior Court

Local Filing Office, Courthouse

175 South Broad Street, P.O. Box 8068
Trenton, NJ 08650

LAWYER REFERRAL: (609) 890-6200
LEGAL SERVICES: (609) 695-6249

MORRIS COUNTY:

Deputy Clerk, Superior Court

Civil Div., 30 Schuyler P, P.O, Box 910
Morristown, NJ 07960-0910
LAWYER REFERRAL:; (973) 267-5882
LEGAL SERVICES: (973) 285-6911

SALEM COUNTY:

Deputy Clerk, Superior Court

92 Market Street, P.O. Box 18

Salem, NJ 08079

LAWYER REFERRAL: (855) 678-8363
LEGAL SERVICES: (800) 496-4570

UNION COUNTY:

Deputy Clerk, Superior Court

Ist Fl, Courthouse, 2 Broad Street
Elizabeth, NJ 07207-6073

LAWYLR REFERRAL: (908) 353-4715
LEGAL SERVICES: (908) 354-4340

BURLINGTON COUNTY:

Deputy Clerk, Superior Court

Central Processing Office

Attn: Judicial Intake, 1st Floor

Court Facility, 49 Rancocas Rd.

Mt. Holly, NJ 08060

LAWYER REFERRAL: (609) 261-4862
LEGAL SERVICES: (800) 496-4570

CUMBERLAND COUNTY:

Deputy Clerk, Superior Court

Civil Case Management Office

Broad & Fayette Streets, P.O, Box 615
Newark, NJ 07102

LAWYER REFERRAL: (856) 692-6207
LEGAL SERVICES: (800) 496-4570

HUDSON COUNTY:

Deputy Clerk, Superior Court

Civil Records Department

Brennan Courthouse, 1st Floor

583 Newark Avenue

Jersey City, NJ 07306

LAWYER REFERRAL: (201) 798-2727
LEGAL SERVICES: (201) 792-6363

MIDDLESEX COUNTY:

Deputy Clerk, Superior Court
Administration Building, 3rd Floor

I Kennedy Square, P.O. Box 2633

New Brunswick, NJ 08903-2633
LAWYER REFERRAL: (732) 828-0083
LEGAL SERVICES: (732) 249-7600

OCEAN COUNTY:

Deputy Clerk, Superior Courl

Court House, Rm 119, 118 Wash. St.
Toms River, NJ 08754

LAWYER REFERRAL: (732)240-3666
LLEGAL SERVICES: (732)341-2727

SOMERSET COUNTY:

Deputy Clerk, Superior Court

Civil Division Office, 3rd Floor

New Courthouse, P.O. Box 3000
Somerville, NJ 08876

LAWYER REFERRAL; (908) 685-2323
LEGAL SERVICES: (908)231-0840

WARREN COUNTY:

Deputy Clerk, Superior Court

Civil Division, Courthouse

Belvidere, NJ} 07823-1500

LAWYER REFERRAL: (908) 267-5882
LEGAL SERVICES: (908) 475-2010
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SUPERIOR COURT OF NEW JERSEY
CAMDEN COUNTY
LAW DIVISION

B
DOCKET NO.: L“"Vﬂ)f)é 7/J

CIVIL ACTION

CLASS ACTION COMPLAINT

Plaintiff, Jillian Gallagher (“Plaintif(” or “Gallagher”), individually and on behalf of all

others similarly situated, by and through her attorneys, alleges on personal knowledge as to all

facts related to herself and upon information and belief (based on the investigation of counsel) as

to all other matters, as follows:

PRELIMINARY STATEM ENT

1. Defendant, Johnson & Johnson Consumer Companies, Inc. (“J&J” or

“Defendant™), manufactures,

markets, and sells Johnson & Johnson Bedtime Products, including
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PRELIMINARY STATEMENT

1. Defendant, Johnson & Johnson Consumer Companies, Inc. (J&J” or
“Defendant”), manufactures, markets, and sells Johnson & Johnson Bedtime Products, including
JOHNSON’S® BEDTIME® Bath (“Bedtime Bath”) and JOHNSON’S® BEDTIME® Lotion
(“Bedtime Lotion™) (collectively, “Bedtime Product(s)” or “Product(s)”), which purport to help a
baby sleep better. Specifically, on the front of each bottle, there is a prominent logo that
proclaims: “CLINICALLY PROVEN, HELP BABY SLEEP BETTER.”' J&J also markets and
advertises, on the back of the bottles, that it has created a “clinically proven” nighttime routine of
a warm bath, gentle massage (with the Products), and quiet activities that will help babies sleep
better (e.g., reading, cuddling, and singing lullabies) (Exhibits 1, 2).

2. Since the introduction of the Bedtime Products, Defendant’s nationwide
advertising campaign for the Bedtime Products has been extensive, and Defendant has spent a
significant amount of money to convey its deceptive messages to consumers throughout the
United States and other parts of the world, Defendant has utilized a wide array of media to
convey its deceptive claims about the Bedtime Products over time, including in television,
magazines, the Internet, and on the Product labels. Through this massive marketing campaign,
Defendant has worked to convey a singular message: the Bedtime Products are clinically proven
to help babies sleep better, Each person who has purchased the Bedtime Products has been
exposed to the advertising message and, in particular, the misleading labels, and purchased the
Products as a direct result of that message.

3. Defendant’s claims are deceptive and misleading, and have been designed to

induce consumers to buy the Bedtime Products. Defendant knew or should have known, at the

duct label for the Bedtime Lotion is attached hereto as

! A true and correct copy of the current pro
¢ current product label for the Bedtime Bath is

Exhibit 1, and a true and correct copy of th

attached hereto as Exhibit 2.
2
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time it began selling the Products, that there are no studies showing that the Bedtime Products

are clinically proven to provide any results, and Defendant has no basis to make the claims about

its Products.
4. As a result of its deceptive conduct, J&J charges a premium of at least $1.00 for

Bedtime Products over its other baby washes and lotions, which premium Plaintiff and other

consumers paid (and continue to pay) with the specific understanding, based upon Defendant’s
false and misleading labeling, advertising, and pervasive representations, that using the Bedtime
Products, either alone or in connection with the “clinically proven” nighttime routine, will help

babies sleep better. As a result of seeing these false and misleading representations, Plaintiff and
consumers bought the Bedtime Products, paid more for the Bedtime Products than they

otherwise would have paid absent the wrongful conduct, and have been damaged as a result of

the wrongful conduct.

5. This class action seeks to provide redress to consumers in New Jersey who have
been harmed by the false and misleading marketing practices Defendant has engaged in with

respect to the Bedtime Products. Defendant’s conduct has included the systematic and

continuing practice of disseminating false and misleading information throughout the United

States via pervasive multi-media advertising and the Product packaging. These actions were and

are intended to induce unsuspecting consumers, including Plaintiff and the members of the Class,

into purchasing the more expensive Bedtime Products, which Products are not clinically proven

at all, much less proven to have the benefits that are represented. Those very supposed benefits

serve as the basis for consumers’ decisions to purchase the Bedtime Products, instead of the less

expensive J&J baby washes and Jotions that have long been sold on the market and do not

purport to provide such “clinically proven” benefits.
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6. Plaintiff brings this action to obtain redress for those who have purchased the
Bedtime Products. Plaintiff alleges violations of the New Jersey Consumer Fraud Act, N.J.S.A,
§ 56:8-1, et seq. (“CFA™).

7. Though this action, Plaintiff seeks injunctive relief, actual damages, restitution
and/or disgorgement of profits, statutory damages, attorneys’ fees, costs, and all other relief

available to the Class as a result of Defendant’s untawful conduct,

JURISDICTION AND VENUE

8. This Court has subject matter jurisdiction to remedy Defendant’s violations of

state consumer protection Jaws by its practices throughout New Jersey.

9. Venue is proper in Camden County because Plaintiff purchased the Product in this
county, and Defendant conducts business throughout this county, and a substantial part of the
events or omissions giving rise to Plaintiff’s claims took place within and emanated from this
county.

10.  This Court has personal jurisdiction over Defendant because Defendant is a

citizen of this State and is authorized to do business, and currently does business, in this State.

THE PARTIES

11. Plaintiff is, and at all times relevant to this action has been, a resident and citizen
of Hammonton, New Jersey.

12.  J&J is a New Jersey corporation and, at all times relevant to this action, has
maintained its principal place of business in Skillman, New Jersey. J&J, thus, is a citizen of
New Jersey. J&J sold the Bedtime Products through retail stores, the Internet, and through
television and other advertisements, all of which led consumers to purchase the Bedtime
Products throughout the United States, including in New Jersey. J &J knew, or should have
known, that the representations made regarding the Bedtime Products were false and misleading

4
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at the time that it began distributing the Bedtime Products in New Jersey and the United States

market,

STATEMENT OF FACTS

Facts Common to Plaintiff and the Class

13.  This class action is brought against J&J for the benefit and protection of all
purchasers of the Bedtime Products in New Jersey.

14.  J&J launched its Bedtime Products in 2000. As a general matter, many babies
and toddlers have difficulty falling asleep and sleeping through the night. Indeed, J&J’s website
indicates that “20-30 percent of babies experience regular sleep problems, including difficulty
falling asleep and sleeping through the.night.” Most parents, 76 percent, report a desire to
change some aspect of their baby’s sleep. hitp://www.johnsonsbaby.com/difference/baby-
sciencefisleep.

15.  Indeed, a majority of families report that sleep is the number one challenge they
face. See www.babycenter.com > Expert Advice, Americas Sleep Crisis, July 2012,

http://www.babycenter.com/sleepstudy (last visited July 1, 2015).

16.  When Defendant introduced its Products, Defendant knew that its target audience
would be eager to accept claims that the Products could help babies sleep better., Defendant used
this opportunity to lure customers into paying a premium price for the Product by making
prominent representations in the marketing materials for the Products, and especially the front
labels for the Products, that simply using the Products would help babies fall asleep more easily
and sleep better.

17.  J&J has had baby washes and lotions on the market for years, J&J is not in the
business of selling routines ~ it is in the business of selling its Products. In order to sell more

products and attempt to capitalize on this perceived market to improve baby’s sleep, J&J

5
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introduced its Bedtime Products. Indeed, J&J launched these Products and claimed it had
expanded its product line to introduce new and innovative products to help a baby sleep better.
18.  The Bedtime Products are known to customers only by the representations made
about the Products by Defendant, If, as is the case here, J&J sold other baby washes and lotions
for*infants and young children, then customers would have no reason to pay a premium to buy
the \new products, i.e., the Bedtime Products, unless and until they are exposed to Defendant’s
labeling and other pervasive messages about the purported properties and benefits of the
Products. The label itself, as well as the marketing material disseminated by Defendant, both
make the false and misleading representations about the Product’s benefits and properties. In
other words, given the existence of similar bath and skin lotion products, long sold by J&J, for
washing and moisturizing a baby’s skin, consumers would purchase the Bedtime Products if,
and only if, they were exposed to Defendant’s pervasive labeling and advertising campaign that
these new Products did something that its others did not do - here, it is that the Bedtime Products

were (and are) clinically proven to help baby sleep better,

19.  For example, the Products themselves are touted by Defendant, In its Infant Sleep

Guide, which cites to its own “baby care experts” at J&J, Defendant stated that:

Our new products, enriched with NATURALCALM™ essences,

a unique blend of gentle ingredients and soothing aromas,

can help your baby sleep better when used as part of

a regular nightly routine, JOHNSON’S® is the first and only

brand that’s clinically proven to help babies fall aslecp casier

and slecp through the night better. To Jearn more about our

produets, visit JohnsonsBaby.com/slecp.
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(emphasis added),”
20.  Prior to January 2013, Defendant’s websites provided, inter alia, Baby Sleep

Guides, New Parent’s Guide to Better Sleep, and various “studies” to support its misleading
claims. While the language on some of these materials has changed slightly between January

2013 and the present, the wording on the Product labels has remained constant to this day: that

the Bedtime Products are clinically proven to help babies sleep better.

21.  The labeling and marketing communicates a persistent and material message and
makes a common and pervasive representation that the Products are clinically proven to help
babies sleep better, These core representations alleged to be false and misleading, that the

Products themselves are clinically proven to help babies slecp better, are also all contained on the

Product label itself for every purchaser to read.

22, On the front of the bottle of the Products, there is a prominent logo that proclaims:

“CLINICALLY PROVEN, HELP BABY SLEEP BETTER.” (Exhibits 1, 2.y

23, J&J claims that its Bedtime Bath and Bedtime Lotion are clinically proven to help
babies and toddlers fall sleep better, and are now labeled as able to help babies who have

“trouble sleeping” achieve a “better night’s steep.” (Exhibits 1-2.)

24,  Therefore, Defendant expressly and impliedly represented that the Products were

clinically proven to help baby sleep better.

25.  As Defendant knows, however, contrary to the clear labeling and advertising, the

Bedtime Products are not themselves clinically proven.

2 A true and correct copy of the Infant Sleep Guide is attached hereto as Exhibit 3.
3 Although there have been minor variations of the label, since 2010, these same exact words

have remained constant.
7
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26.  J&J further states, on the back label of the Bedtime Product bottles, that it has
also created a “clinically proven” nighttime routine of a warm bath (with the Products), gentle
massage (with the Products), and quiet activities (¢.g., reading, cuddling, and singing lullabies):

Treat your baby to a bath with JOHNSON'S® BEDTIME BATH®, a

gentle massage with JOHNSON’S® BEDTIME LOTION®, a few

minutes of quict time, and your baby will drift off to a better night’s

sleep.
(See Exhibits 1, 2.) (emphasis added). Thus, in addition to the false representations that the
Products themselves are clinically proven, Defendant also has carefully created the misleading
and deceptive impression that consumers can use the clinically proven Product and the clinically

proven “nighttime routine” to help baby slecp better,

27.  Throughout the relevant time period, Defendant has marketed the Products using
uniformly deceptive advertising and packaging. Likewise, the labeling and marketing for the
Bedtime Lotion and Bedtime Bath contain substantially the same message. A typical label

promises that:

the Products are “CLINICALLY PROVEN, HELP BABY SLEEP
BETTER” (Exhibits 1, 2);

b. the Products help your baby fall asleep easier and sleep through the night
better (Exhibits 1, 2); and

c. the nighttime routine is clinically proven to help babies and toddlers sleep
better (Exhibits 1, 2).
28. At no time, however, cither in its labels, advertising, or so-called clinical studies,
does J&J attempt to sell the routine, or to describe the use of the routine or its studies, without

also including the Bedtime Products in the description of the routine and in the description of the
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studies. Nor would one expect it to, since Defendant does not sell routines —~ it sells the Bedtime
Products. See http://www.johngonsbaby.com/differcncc/baby-science#sleep.

29.  Not surprisingly, and consistent with its goal of selling products (not routines),
Defendant has recently added a new product to its line ~ the J OHNSON’S® Baby BEDTIME®
Washcloths. The front of the package proclaims that the washcloths are “clinically proven help
baby sleep better.”" The label also states that the customer should “Try our other JOHNSON’S®
Baby BEDTIME® products to help baby sleep better.” (Exhibit 4) (emphasis added).

30,  Defendant has also repeated its unfair and/or deceptive representations about its

Products on its websites: www.johnsonsbaby.com, www.jnj.com, and

www.johnsonsprofessional.com. The content of the websites contains materially the same

message about the Products that Defendant has put on the labels of the Bedtime Products and

disseminated since its launch,

31.  Defendant’s website advertising also states that the Products are formulated with

NATURALCALM™, a “special blend of calming aromas.”® See also

https://www.johnsonsbaby.com/babywash/johnsons-bedtime-lotion (NATURALCALM™ is a

special blend of gentle and calming aromas).
32. At some point since January 2013, Defendant changed this language from

Defendant’s prior representation, that it was a “unique blend of patent pending essences that has

been tested and proven to have relaxing properties.” In fact, since the time of the introduction of

4 A true and correct copy of the product box and label for the washcloths is attached hereto as

Exhibit 4.
5 A true and correct copy of the website page from 2014 is attached hereto as Exhibit 5.

9
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the Bedtime Products, J&J has claimed that NATURALCALMTM is a “patent-pending blend of
gentle and soothing aromas” proven to promote calming and a relaxed state.®

33, However, Defendant is well aware that the patent for NATURALCALM™ was

never tested with babies or children.

34.  Defendant also states that the Bedtime Lotion is “clinically shown to last all night
long.” (Exhibit 5).

35,  Since the launch of the Products and to the present, J&J has consistently and
uniformly stated on its labeling and in its other advertisements that the Products are clinically
proven to help babies sleep better. J&J intended the statement to appear scientific and give the
claims a special significance, when in reality, J&J knows that the Products themselves are not

clinically proven.

36.  J&J did not test the “routing’” with products other than the Bedtime Products, such

as J&J’s long-sold ordinary bath products, another company’s products, or with no products at
all,

37.  In the United Kingdom, a challenge to the advertising of the very claims at issue
here found that Defendant’s advertising was “likely to mislead” as Defendant failed to show that
it was the use of the Products in the suggested routine that was proven {0 help babies sleep beller
and because the advertising did not make clear that the routine had only been tested on babies
over seven months old. The Advertising Standards Authority Council “told them to ensure that
any similar advertising did not suggest that Johnson’s products, as part of the bedtime routine,

had been proven to help babies sleep better and to make clear that the routine had been proven to

S A true and correct copy of the product label for Bedtime Lotion is attached hercto as Exhibit 6,
and a true and correct copy of the product label for the Bedtime Bath is attached hereto as
Exhibit 7. Both were in or around January, 2013, but were changed sometime between that date

and the present.
10



Case 1:15-cv-06163-JBS-AMD Document 1 Filed 08/12/15 Page 27 of 65 PagelD: 27

work only for babies over seven months old.” See ASA Adjudication on Johnson & Jolmson Lid,

Apr. 30, 2008, formerly available at hitp://www.asa,org.uk/ASA-

action/Adjudications/2008/4/Johnson- and-Johnson-Lid/ TF_ADJ 44345.aspx.’

38.  All of these representations made by J&J on the Product labels are deceptive,
false, and misleading. Moreover, as a result of these representations, Defendant was able to sell,
to Plaintiff and other consumers, the Bedtime Products at a premium over its plain baby lotion
and wash products (e.g., JOHNSON’S® Baby Lotion, J OHNSON’S® Baby Wash, or other
comparable name brand products), which cost at least twenty-five percent (25%) less than the
Bedtime Products. In other words, Plaintiff purchased the Products at a premium price over

other baby bath and lotion products.

39.  Had Plaintiff and other members of the proposed Class been aware of the truth,

they would not have purchased the more expensive Bedtime Products or would have paid
substantially less for them.

Plaintif’s Experiences

40.  Plaintiff’s claims are based on the Products’ labels. On or about March 18, 2015,
Plaintiff, while shopping for baby wash, viewed the claims on the label of the bottles of the
Bedtime Products at a CVS store in Berlin, New Jerscy. In particular, Plaintiff recalls reading
Defendant’s claims on the labels that the Products were better than the other J &J products

because these Products (and only these Products) were “clinically proven” to help babies sleep

better.
41, Plaintiff also noticed that the labels of other baby wash and lotion products,
including J&J’s long-sold regular products and other brand name products, did not contain

claims that the products were “clinically proven” to help babies sleep better, As a result, the

7 A true and correct copy of the decision is attached hereto as Exhibit 8.
11
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Jabels on the Products convinced Plaintiff to purchase the Bedtime Products, instead of any other

similar baby wash and lotion products, to help her baby sleep better.

42.  Defendant’s claims that the Products would help baby sleep better also induced

Plaintiff, in addition to her purchase of the Bedtime Bath Products, to also purchase J&J’s long-

sold regular products, for use in the daytime.

43.  In reliance on the label’s claims that the Bedtime Products were clinically proven
10 help her baby sleep better, Plaintiff purchased a bottle of Bedtime Bath for approximately
$7.29 per 15 oz. bottle, at the CVS located on the White Horse Pike in Berlin, NJ.

44.  Plaintiffused the Bedtime Bath, in conjunction with the Bedtime Lotion she
already had in her home, in accordance with J&JI’s 3-step routine.

45,  The labeling of the Product bottles, and the representations therein, were made by
Defendant. Reasonably relying on the claims made on the labeling of the bottles, Plaintiff
purchased the Products. Plaintiff reasonably expected that the Products would work as

advertised and sold and, thus, used the Bedtime Products as directed.

46.  After using the Bedtime Products as part of the 3-step nightly routine for a period
of time with her child, Plaintiff discontinued use, as she determined that the use of the Bedtime

Products (included in the “routine”) did not help her baby sleep better.

47.  Plaintiff suffered actual damages and loss, in the amount of the total price of the

‘Bedtime Products purchased and/or the price premium of the Product, as a result of the improper

actions described herein.

CLASS ACTION ALLEGATIONS

48.  Plaintiff brings this action as a class action, pursuant to 4:32 of the New Jersey

Rules of Civil Procedure, secking injunctive and other relief on behalf of herself and all other

similarly situated members of the Class, defined as follows:

12
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All New Jersey citizens who purchased the Bedtime Products within
New Jersey, not for resale or assignment.

49.  Specifically excluded from the Class are: (a) Defendant, its officers, directors,

agents, trustees, corporations, trusts, representatives, employees, principals, servants, partners,

joint ventures, or entities controlled by Defendant, and their heirs, successors, assigns, or other

persons or entities related to or affiliated with Defendant and/or their officers and/or directors, or

any of them; (b) any person who has suffered personal injury or is alleged to have suffered

personal injury as a result of using the Bedtime Products; and (c) the Judge to whom this case is

assigned.

50.  Numerosity/Impracticability of Joinder, The members of the Class are so

numerous that joinder of all members is impracticable. The proposed Class includes thousands

of members. The precise number of Class members can be ascertained by reviewing documents

in Defendant’s possession, custody, and control, or otherwise obtained through reasonable

means,
51,  Typicality. The representative Plaintiff's claims are typical of the claims of the

members of the Class she seeks to represent. Plaintiff and all members of the Class purchased

the Products at a premium price and have sustained damages arising out of the same wrongful

course of conduct, Plaintiff’s claims arise from the same practices and course of conduct that
give rise to the claims of the Class members and are based on the same legal theories.

52. Commonality and Predominance. Common questions of law and fact exist as

to all members of the Class and predominate over any questions solely affecting individual Class

members. These comnmon legal and factual questions include, but are not limited to, the

following:

13



Case 1:15-cv-06163-JBS-AMD Document 1 Filed 08/12/15 Page 30 of 65 PagelD: 30

a. Whether Defendant engaged in a pattern of fraudulent, deceptive, and
misleading conduct targeting the public through the marketing,

advertising, promotion, labeling, and/or sale of the Bedtime Products;

b. Whether Defendant made material misrepresentations of fact or omitted to
state material facts to Plaintiff and the Class regarding the marketing,
promotion, advertising, and sale of the Bedtime Products, which material
misrepresentations or omissions operated as a fraud and deceit upon
Plaintiff and the Class;

G Whether Defendant’s false and misleading statements of fact and
concealment of material facts regarding the Bedtime Products were
intended to deceive the public;

d, Whether, as a result of Defendant’s misconduct, Plaintiff and the Class are
entitled to equitable and other relief, and, if s0, the nature of such relief;

c. Whether Plaintiff and the members of the Class have sustained loss and
damages as a result of Defendant’s acts and omissions, and the proper
measure thereof; and

i Whether such a failure violates statutory and common law prohibitions
against such conduct, as detailed more fully below.

53, Adequacy. Plaintiff will fairly and adequately represent and protect the interests
of the members of the Class. Plaintiff has retained counsel highly experienced in complex
consumer clags action litigation and intends to prosecute this action vigorously. Plaintiff is a
member of the Class and does not have interests antagonistic to, or in conflict with, the other

members of the Class.

14
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54, Superiority. A class action is superior to all other available methods for the fair
and efficient adjudication of this controversy since, among other things, individual litigation
and/or joinder of all members of the Class is economically unfeasible and procedurally
impracticable. While the aggregate damages sustained by the Class are likely in the millions of
dollars, the individual damages incurred by individual Class members as a result of Defendant’s
wrongful conduct alleged herein are too small to warrant the expense of individual litigation,
The likelihood of individual Class members prosecuting their own separate claims js remote and,
even if every Class member could afford individual litigation, the court system would be unduly
burdened by individual litigation of such cases. Individual members of the Class do not have a
significant interest in individually controlling the prosecution of separate actions and
individualized litigation would present the potential for varying, inconsistent, or contradictory
judgments and would magnify the delay and expense to all of the parties and to the court system
because of multiple trials of the same factual and legal issues. Plaintiff does not foresee any
difficulty in the management of this litigation that would preclude its maintenance as a class
action. In addition, Defendant has acted or refused to act on grounds generally applicable to the
Class and, as such, final injunctive relief or corresponding declaratory relief with regard to the

members of the Class as a whole is appropriate.

S5.  Adequate notice can be given to Class members dircetly using information

maintained in Defendant’s records, or through notice by publication.

FIRST CAUSE OF ACTION
Asserted on Behalf of the Class
(Violations of N.J.S.A. § 56:8-1, et seq.)

$6.  Plaintiff incorporates by reference each and every preceding paragraph as though

fully set forth herein.
15
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57.  Plaintiff and the Class and Defendant are defined as “persons” within the meaning

of the CFA,

58.  Plaintiff and the Class are defined as “consumers™ within the meaning of the

CFA.
59, The Product is “merchandise” within the CFA.

60.  Atall relevant times material hereto, Defendant has conducted trade and
commerce in New Jersey and elsewhere within the meaning of the CFA.

61.  The CFA is, by its terms, a cumulative remedy, such that remedies under its
provisions can be awarded in addition to those provided under separate statutory schemes.

62.  Defendant has engaged in deceptive practices in the sale of the Bedtime Bath
Products because Defendant knew that it had purposely marketed and sold the Bedtime Bath
Products in a manner that made Plaintiff and reasonable consumers believe that the Bedtime
Bath Products themselves were clinically proven to help babies sleep better and were also part of
a “routine” that was clinically proven to help babies sleep better.

63.  Defendant has engaged in deceptive practices in the sale of the Bedtime Bath
Products because Defendant knew that the Product was pot clinically proven and no clinical
studies demonstrate that the Bedtime Bath Products are clinically proven to help, or will help
babies sleep better.

64.  Defendant has engaged in deceptive practices in the sale of the Bedtime Bath
Products because Defendant knew that no clinical studies demonstrate that using the Bedtime

Bath Products with the 3-step routine is any more effective at helping babies sleep better than

using the 3-step routine without the Bedtime Bath Products.

65. Similarly, Defendant also failed to disclose material facts regarding the Bedtime

Bath Products to Plaintiff and members of the Class -- namely, that no clinical studies

16



Case 1:15-cv-06163-JBS-AMD Document 1 Filed 08/12/15 Page 33 of 65 PagelD: 33

demonstrate that using the Bedtime Bath Products will help babies sleep better and that no
clinical studies demonstrate that using the 3-step routine with Bedtime Bath Products is any more
effective at helping babies sleep better than using the 3-step routine without the Bedtime Bath
Products,

66.  Defendant’s unconscionable conduct described herein included its false
representations and the omission and concealment of material facts concerning the Bedtime Bath
Products and their lack of efficacy.

67.  Defendant intended that Plaintiff and the other members of the Class rely on these
acts of concealment and omissions, so that Plaintiff and other Class members would purchase the

Bedtime Bath Products,

68. The false and misleading representations were intended to, and likely to, deceive a
reasonable consumer'.

69.  The facts not disclosed would be material to the reasonable consumer, and are
facts that a reasonable consumer would consider important in deciding whether to purchase the
Products and how much to pay.

70.  Defendant’s representations and omissions were, and are, material to reasonable
consumers, including Plaintiff, in connection with their respective decisions to purchase the
Products.

71.  Had Defendant not engaged in false and misleading advertising regarding the
Bedtime Bath Products, Plaintiff and other members of the Class would not have purchased the
Bedtime Bath Products.

72.  Had Defendant disclosed all material information regarding the Bedtime Bath

Products to Plaintiff and other members of the Class, they would not have purchased the Bedtime

Bath Products.
17
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73.

The foregoing acts, omissions and practices directly, foresceably and proximately

caused Plaintiff and other members of the Class to suffer an ascertainable loss in the form of,

inter alia, monies spent to purchase the Bedtime Bath Products at a premium price, and they are

entitled to recover such damages, together with appropriate penaltics, including, but not limited

{0, treble damages, attorneys’ fees and costs of suit.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, on behalf of herself and on behalf of the members of the Class

defined herein, prays for judgment and relicf as follows as appropriate for the above causes of

action:

A.

An order certifying this case as a class action and appointing Plaintiff and her

counsel to represent the Class;

A temporary, preliminary, and/or permanent order for injunctive relief: (1)
requiring Defendant to immediately cease its wrongful conduct as set forth above;
(2) enjoining Defendant from continuing to misrepresent and conceal material
information and conduct business via the unlawful, unfair, and deceptive business
acts and practices complained of herein; (3) requiring Defendant to undertake an
informational campaign to inform members of the general public as to the
wrongfulness of Defendant’s practices; and (4) requiring Defendant to pay
Plaintiff and all members of the Class the amounts paid for the Bedtime Products;
Restitution and disgorgement of all amounts obtained by Defendant as a result of
its misconduct, together with interest thereon from the date of payment, to the
victims of such violations;

All recoverable compensatory and other damages sustained by Plaintiff and the

Class;
18
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E. Actual and/or statutory damages for injuries suffered by Plaintiff and the Class

and in the maximum amount permitted by applicable law;

F. Statutory pre-judgment and post-judgment jnterest on any amounts;
G. Payment of reasonable attorneys’ fees and costs; and
H, Such other and further relief as the Court may deem necessary or appropriate.

DEMAND FOR JURY TRIAL

Plaintiff demands a trial by jury on all issues so triable.

DESIGNATION OF TRIAL COUNSEL

Pursuant to the provisions of R, 4:25-4, the Court is advised that James C. Shah is hereby

designated as trial counsel.

CERTIFICATE REGARDING OTHER PROCEEDINGS AND PARTIES

We certify in accordance with R. 4:5-1 that there are no other proceedings either pending

or contemplated with respect to the matter in controversy in this action and no other parties who

should be joined in this action.

Dated: July 2, 2015

By:

TRIM#LE & ARMANO

John W. ﬂ'rimblc, Jr., Esquire
1 1D No.: 030271993
ind M. Geary, Esquire
ID No.: 011382011

000 Rt. 168 Black Horse Pike, Suites B1-B3
Turnersville, NJ 08012

Tel: (856) 232-9500

Toll Free: (800) 888-8180

Fax: (856) 232-9698

Email: john.trimble@trimbleandarmano.com
katrina. peary@irimbleandarmano.com
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James C. Shah
Attorney ID No: 23401997
Natalie Finkelman Benneit
Attorney ID No.: 033601989
Shepherd, Finkelman, Miller & Shah, LLP
475 White Horse Pike
Collingswood, NJ 08107
Telephone: (856) 858-1770
Facsimile: (856) 858-7012
Email; jshah@sfmslaw.com
nfinkelman@sfmslaw.com

Jayne A. Goldstein
POMERANTZ LLP

1792 Bell Tower Lane, Suite 203
Weston, FL 33326

Telephone: (954) 315-3454
BEmail; jagoldstein@pomlaw.com

Attorneys for Plaintiff and the Proposed Class
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The Infant Sleep Guide

T R R R N e R N S B O A AL R B L

Between the ages of three and six months, your infant will be able
to sleep for longer stretches at night. Which means you'll get a little
more sleep than before, Congratulations! Now your baby is begin-
ning to understand the difference between night and day, which
makes it a perfect time to help improve their sleep time routine.

¥ The most important aspect of

i getting your baby to sleep through
the night Is to have your baby learn
to soothe herself to sleep. Put your
baby down to sleep when he or E
she is drowsy but awake, Babies ' Your infant will sleep between 13
noeed to be able to fall asleep to 15 hours each day. {t's important
independently, so that they cando to realize though, that every baby
the same when they wake in the . ! is different and some will mare
»roiddle of the night.* re i sleep, while others need less. Your
. : baby will also need to nap from two .
to four times a day.® Make sure your baby's nightime
TRy - L ALY routing is not too long or too
impractical to stick to. Try to avoid
rocking or nursing your baby to
sleep, because you may end up
doing the same when your baby
naturally wakes up during the night.
Consider this: is this a habit you
want to be catering to six months
{rom now, or two years from now?
Take turns with your partner with
putting your baby to bed to help |
avoid developing such habits.*

To help ensure that your haby is getting the sleep he or she needs, build a con-
sistent, three-step sleep routine that includes:

These calming events help tell your baby, “It's time to Settle down and go to
sloep.” You-may also want to begin to establishia sat time for sleep, a set-wake
ime, and set naptimes. To Jearn more about cregting a-nighttime routine that

= ur baby sle 'i:i'gé.t't_‘er;-;yiis'lwéhnsons'aab' com/sleep. ..

i .

Ay Goeaces b1 19978007 AU Ripate Ronarvan By GO 0Fen-it prne g s
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The Infant Sleep Guide

B R I R S R R R AR SR R SRR T T N LA SR L

You can help your baby relax before
bed by including bathing into her
nighttime routine. Warm water and
a lulfaby can help soothe your baby .-
into the land of nod. Be sure to use a .
"gentle cleanser suited for your baby* "

Massage is a great way to relax your  your baby, talking or singing to her the
baby, It's also a wonderful way to whole time.
bond with your baby,

To begin, lay a towel down to soft Work your way down, rubbing across
gin, 12y a towel down 10 SOTIen .. choulders and chest, in one fluid

i s R
i (5
e

;::iﬁas}c:i:vann.tg tg any :at s:)urfzce. motion.Be sure 1o follow your baby's
B ¢ y:)ur 2 yrc;n e{-r ack. cues to know whether the touch is
9 BUINAELReRR YU ANE on YouT soothing, Make gentle, light, circular
baby at all times when she’s on the i h Conti
flat surface. Moisten your hands ~motjons across her tummy. Continue
with ild'f i sl ! da down her arms, hands and fingers, one Wirersmmier
wi am otton Spécla y maaqe 3 :BT; a tif'ne. And fiﬂa“y. |l~.‘g$ ta f(‘}et, rub_ WA e

| - ow ol
for bab:es,_s_uch‘as JOH~SON R " bing all ten toes. Turn your baby on her
BEDTIME TOUCH™ MASSAGE GEL, = !

Loy , - - " tummy and repeat the'same massage,

and warm the lotion in your hands. -
_Begln massaging her head with f
sgentle;circular touches. Stait with
He forehead, temples, eyebrows; "
56, ¢ars, and around the.touth. -

i a

Ttain eye contact with

‘Enjoy your baby's nighttime routine. -
hen you include a bathiand massage, ~ ¥
~and a moment of. quiettime together
ithbecomes a wonderfulitime to unwind
together and tobond. . ;

TURALC
ignts and

TR AR RN T
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Proven Baby Sleep Routine | JOHNSON’S® Baby

folumemi

« 9o hck to JOHNSON'S? BABY BEOTIAE®

Clinically Proven

to Help Baby

Fall Aslcep Faster,

Yreat your baby (o a warm bath with
JOHNSON'S® Baby BEDTIME® Bath,a gentle

massage with JOHNSON'S® Baby BEDTIME®
Lotlon, and a fove minules of quict ime, and
halp your baby diift of( to a belter night's sloep.

Step A Warm Bath with JONNSON'S® Baby REDTIMEY Bath

Help your little one et go of the day's excllement with a warm bath, QQI_{NSON',.?_”,
Baby BEOT) & ® Bath is formutated vith NATURALCALME gssencos - a speclal

viend of calming aromas. Held to our hiph standard of safety, this NO MORE TEARS®
formula is as gentlo lo tho eyes as pura walef,

For & bubbller start to your pighlime routine, lry JOHN SON'SY Baby BEDTIMER

Step 2 A Genlle Massage with JOONSON'S® Baby BUDTIVEY Lotlun
Follow tha bathi with a gentie massage. JOHNSON'S® Daby BEOTIMES Lotion s

{ormulated with NATURALGALM® essences, a spacial blend that releasos soothlng
aromns. Clinleally shown to tastall nlght long, s CLINICALLY PROVEN MILONESS™

1olion formula Is dermalologlist-tested ond hypoallergenic.

Step 3t Quietly Off 1o Sleep

Afer a waen bath and soolhing massage, ease your e ong off to steep with quality
qulet ime logether, Read a slory, sing @ lullaby of just quictly enjoy each olher's
warinih. Chooso what wotks far you ang yous filtle one, but 1o ensiire a good night's
steep, your quiet lkne shouldn’t axceod twonly minules.

« 4o back 1o JOHNSON'S™ BABY BEDYIMEY

m'nnvn-..qvf\mv'.u FAILY OF CONSUMLR COMPARIE

& Qffers! savo on the products you love af HEQLTHY ESSENTIALS® Stavt saving - :

Get Coupons

Contsct Us FAQ Our Salely & Caje Cotamitment Viharo to Buy Lepal Prvacy Polley
wner Produchy Company Giviskon ¢ Johnson & Jehnsoa Consumze

© Johnsoq & Jotnyon Uonsumier Gompan'es, ne 19982010, This site it pubishiad by Johaton & Jonnron Caeny
Campanios, Iz which Iy s01bly 1spony ity fo¢ 15 contonl 1118 Infandod faf viThods frem the U.S,

This $10 cantans inhs o webtiles lo which cur Priacy Pty doos mr apply. Vo encaurage you o jead the priscy poliy!

http ://www.jolmsonsbaby.com/bodtime/proven-baby~sleep-r0uti ne

Page 1 of ]

Awarm bath vith JOHNSON'S® Baby
BEOTIME? Balh, a gentle massapo with

JOHNSON'S? Baby BEDTIME® Lotion, and
o forw minstes of quiot time. it's the clinkcally
proven routine thal leaves more Umo to dream,

shop JOHNSON'S® Baby BEOTINEY

Save §2
on any two JOHNSON'S®
Paby BEDTIME™ products.

Get coupon wow

She Map Healthearo Profosslonats

of ey ery websito you visd,

8/13/2014
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ASA Adjudication on Johnson & J ohnson Ltd

Johnson &amp; Johnson Ltd

The Braccans
London Road
Bracknell
Berkshire

RG12 2AT

Date:

30 Apri] 2008
Media:

Magazine

Seclor:

Health and beauty
Number of complaints
1

Agency:

Lowe London
Complaint Ref:
46036

Ad

A magazine ad, for Johnson's Baby Bedtime bath an('i lotion, stated “Kiss g_;ololcllbﬁwc ]
to sleepless nights. Putting your baby down for tl.m night can now b? the highlight o
the day thanks to Johnson's I3aby. Our hew Bedtime Bath and Bedtime Lotion N
routine has NaturalCalm, a unique blend of gentle, soothing aromas. In fa‘?t, ours is
the first and only Clinically Proven routine to help your baby sleep better”.

Issue
1. The complainant challenged whether Johnson & J ohnson could substantiate the

http://www.asa.org.uk/ASA-aotion/Adjudlcatlons/2008/4/J ohnson-and-Johns... 4/5/2011
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ASA Adjudication on Johnson & Johnson Lid « Advertising Standards Aut.,, Page 2 of4

claimis that the routine could help babies sleep better,

2. The ASA ohallenged whether the ad misleadingly implied that Johnson &
Johnson's products specifically, as part of the routine, had been proven to help
babies sleep better and whother the ad implied the routine had been proven to work

for babies of all ages,
CAY Code (Edition 11)
3.17.150,1

Response

1, Johnson & Johnson Ltd (Johnson's) said their Bedtime bath and Jotion routine
consisted of three steps. The first step was to bath the baby in a warm bath that
contained Johnson's Baby Bedtime Bath, The second step was to massage the baby
with Johnson's Baby Bedtime Lotion and the third was quiet time, which mvolycd
helping the baby to wind down by singing gently or reading to the baby or feeding
him or her, They sald the claim "olinically proven to help babies sleep better” was
fully substantiated by a clinical study conducted before the product launch, They
said a leading paediatrio sleep expett, who was internationally 1'0?cognlsc(l for }}er
expertise in paediatric sleep disorders, was the sub-investigator in the stuldy. They
said the study's aim was to examine the effects on babies' sleep of a consistent pre-
bedtime routine, which included the use of Johnson's Baby Bedtine Bath apd.
Johnson's Baby Bedtime Lotion, They provided details of the study and said it
provided support for the claims "fall asleep faster", "sleep longer" and "sleep better"
in association with the bedtime routine.

Johnson's said the claim "Kiss goodbye to sleepless nights" was a play on words to
reflect both the visual of the relaxed looking mother kissing her baby goocllnight and
the results of the study, which showed that a significant proportion of babies went to
slesp faster, slept for longer and awoke less often during the night aftor adopting
theit bedtime routine, They bolieved consumers were unlikely to interprot the claim

literalty and therefore would not be misled,

2, Johnson's said it was not their Intention to imply that it was their products alone
that conteibuted to the improvement in sleep, They said it was obvious from the ad
that they were promoting a routine, Thoy said the study had compared the Johnson's
bedtime routine against a control group. The parents in the control group had
maintained their infant's existing night-time routine, which could include other bath
products, They said that because they knew bath time in partionlar, and also
massage, were very cotnmon pre-bediime actlvities, they could assume that bath
products other than Johnson's were used in the control group, They bol!cv.ed a
routine that used other products had not been clinically proven to help babics sleep

http:/iwww, asa.org uk/ASA~action/Adjudications/2008/4/Johnson-and-Johns..,  4/5/2011
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ASA Adjudication on Johnson & Johnson Ltd - Advertising Standards Aut... Page 3 of4

better,

Johnson's said the study was carried out on babies betwoeen seven and 18 months of
age, because seven months was the age at which normal sleep patterns were
established, It was also a safety measure bocause that was when most babies could
sit unaided in a bath, They said the ad showed an image of a baby who looked older

than six months and that was therefore consistent with the study.

Yohnson's said they had no plans fo use the ad again,

Assessment

1, Not upheld

The ASA noted the study provided by Johnson's demonstrated that babies subjected
to a before-bed routine using Johnson's products slept for longer, went to sleep faster
and woke less often’ during the night than the babies in the control group, We noted
the study had been conducted under the superyision of an independent expert in the
field and had produced clinloally relevant results, We concluded that the study
demonstrated that the bedtime routine used could help babies sleep better, We also
considered that readots wero likely to interpret the claim "kiss goodbyc to sleeploss
nights" in the context of the "help babies sleep better” claim and were unlikely to
understand it as a guarantee that all babies would sleep at night if they were

subjected to the routine.

the ad under CAP Code clauses 3.1 (Substantiation)

On this point, we investigated Ul
ducts and therapies) but did not find it in breach,

and 50,1 (Health & Beauty Pro

2, Upheld

We noted the control group in the study provided by Johnson's had consisted of
mothers and babies carrying out thelr normal bedtime routine. Bocause there had
not been a control group that carvied out the 'bath, massage and quiet time' routine
but without Johnsos's products, we considered that the study did not demonstrate
that it was specifically the addition of Johnsons' Bedtime Bath and Bedtime Lotion
to the routine that produced the results. ‘We considered that the clalm "Putting your
baby down for the night can now be the highlight of the day thanks to Johnson's
Baby" and "Qur new Bedtime Bath and Bedtime Lotion routine has NaturalCalm, a
unique blend of gentle, soothing aromas” suggested that Johnson's products played a
koy part in helping babies sleep better, rather than the nature of the routine itself, i.e,
a baby having a bath, a massage and 'quiet time' before bed,

We also noted the study had only been carried out on babies aged seven months and
older. We acknowledged thexe wore safety reasons why babies of that age had been

httpi//www.asa.orguk/ASA-action/Adjudications/2008/4/Johnson-and-Johns... 4/5/2011
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ASA Adjudication on Johnson & Johnson Ltd - Advertising Standards Aut... Page 4 of 4

used in the study but we considered that, in the absence of qualification, and because
the image of the baby in the ad was not noticeably older than seven months, rcad'ers
were likely to infer from the ad that the routine had been proven to work for babies

of any age.

Beoause Johnsons had not specifically demonstratod that it was the use of their
products in the suggested bedtime routine that was proven 1o help babies sleep
better, and because the ad did not make clear that tho routine had only bec?n proven
to worlk for babies over seven months old, we concluded that the ad was likely to

mislead.

On this point, the ad breached CAP Code clauses 3.1 (Substnn‘tiation), 7.1
(Truthfulness) and 50,1 (Flealth & beauty produots and therapics).

Action

We noted Johnson's did not intend to xepeat the ad. We told them to ensure that any
similar advertising did not suggest that Johnson's products, as part of the bedtime
routine, had been proven to help babies sleep better and to make clear that the
routine had been proven to work only for bables over seven months, We advised
Johnsons to seek guidance from the CAP Copy Advice team on similar adverlising

in future.

Adjudication of the ASA Council (Non-broadcast)
delicious dipg reddit facebook stumbleupon

hup://Www.asa.org.ukMSA—actlon/Adjudications/ZOOSM/Johnson»and~Johns... 4/5/2011}




Case 1:15-cv-06163-JBS-AMD Document 1 Filed 08/12/15 Page 60 of 65 PagelD: 60

Appendix X11-31

CiviL. CASE INFORMATION STATEMENT PM".MENT T:PE: E]C.i: [:]CG.DCA
(CIS) CHGICK NO.
Use for initial L.aw Division AMOUNT:

civil Part pleadings (not motions) under Rule 4:5-1 |
Pleading will be rejected for filing, under Rule 1:5-6(c), |OVERPAYMENT;
if information above the black bar is not completed

or attorney’s signature is not affixed BATCH NUMBER:
ATTORNEY / PRO SE NAME TELEPHONE NUMBER COUNTY OF VENUE
John W. Trimbie, Jr., Esquire (B56) 232-9500 Camden
FIRM NAME  (If applicable) DOCKjNUMBER (when available) l"’_"\
. ¥ —
Trimble & Armano - 2D T4
OFFICE ADDRESS DOCUMENT TYPE
900 Route 168, Suite B2 Complaint
Turnersvilie, NJ 08012
JURYDEMAND Bl Yes  [J No
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CIVIL CASE INFORMATION STATEMENT
(CIS)

Use for initial pleadings (not motions) under Rule 4:5-1

CASE TYPES (Choose one and enter number of case type in appropriate space on the reverse side.)

Track ) - 150 days’ discovery
151 NAME CHANGE
175 FORFEITURE
302 TENANCY
389 REAL PROPERTY (other than Tenancy, Conltract, Condemnation, Complex Commercial or Construction)
502 BOOK ACCOUNT (debt collection mallers only)
505 OTHER INSURANCE CLAIM (including declaratory judgment aclions)
506 PIP COVERAGE
510 UM or UIM CLAIM (coverage Issues only)
511  AGTION ON NEGOTIABLE INSTRUMENT
512 LEMON LAW
801 SUMMARY ACTION
802 OPEN PUBLIC RECORDS ACT (summary action)
999 OTHER (briefly describe nature of action)

CLASS ACTION

Track | - 300 days' discovery
305 CONSTRUCGTION
509 EMPLOYMENT (other than CEPA or LAD)
899 CONTRAGT/COMMERCIAL TRANSACTION
803N AUTO NEGLIGENCE —~ PERSONAL INJURY (non-verbal threshotd)
603Y AUTO NEGLIGENCE — PERSONAL INJURY (verbal Ihreshold)
605 PERSONAL INJURY
610 AUTO NEGLIGENCE ~ PROPERTY DAMAGE
621 UM or UIM CLAI (includes bodily Injury)
699 TORT ~OTHER

Track Il - 450 days' discovery
005 CIVILRIGHTS
301 CONDEMNATION
602 ASSAULT AND BATTERY
604 MEDICAL MALPRACTICE
606 PRODUCT LIABILITY
607 PROFESSIONAL MALPRACTICE
608 TOXIC TORT
609 DEFAMATION
616 WHISTLEBLOWER / CONSCIENTIOUS EMPLOYEE PROTECTION AGT (CEPA) CASES
617 INVERSE CONDEMNATION
618 LAW AGAINST DISCRIMINATION (LAD) CASES

Track IV - Active Case Management by Individual Judge f 450 days' discovery
156  ENVIRONMENTAL/ENVIRONMENTAL COVERAGE LITIGATION
303 MT, LAUREL
508 COMPLEX COMMERCIAL
513 COMPLEX CONSTRUCTION
514 INSURANCE FRAUD
620 FALSE CLAIMS ACT .
701 ACTIONS IN LIEU OF PREROGATIVE WRITS

Multicounty Litigation (Track [V)

271 ACCUTANE/NSOTRETINOIN 289 REGLAN

274  RISPERDAL/SEROQUELZYPREXA 290 POMPTON LAKES ENVIRONMENTAL LITIGATION
278 ZOMETA/AREDIA 291 PELVIC MESHIGYNECARE

279 GADOLINIUM 202 PELVIC MESHBARD

281 BRISTOL-MYERS SQUIBB ENVIRONMENTAL 293 DEPUY ASR HIP IMPLANT LITIGATION
295 ALLODERM REGENERATIVE TISSUE MATRIX

282 FOSAMAX

285 STRYKER TRIDENT HIP IMPLANTS 206 STRYKER REJUVENATE/ABG Il MODULAR HIP STEM COMPONENTS
286 LEVAQUIN 207 MIRENA CONTRACEPTIVE DEVICE

287  YAZIYASMINIOCELLA 601 ASBESTOS

288 PRUDENTIAL TORT LITIGATION 623 PROPECIA

If you belleve this case requires a track other than that provided above, please Indlcata the reason on Side 1,

in the space under "Case Characteristics.
Please check off each applicable category [] Putative Class Action 7] Title 69
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TRIMBLE & ARMANO

By: Katrina M. Geary, Esquire
Attorney ID No.: 011382011
Washington Professional Campus
900 Route 168, Suites B1- B2
Turnersville, NJ 08012

Phone: (856) 232-9500

Attorneys for Plaintiffs

OF COMPLAINT & SUMMOMS

JILLIAN GALLAGHER, On Behalf of ‘ SUPERIOR COURT OF NEW JERSEY
Herself and All Others Similarly Situated, | LAW DIVISION
i CAMDEN COUNTY
Plaintiff ;
vs. i DOCKET NO: L-2557-15
JOHNSON & JOHNSON CONSUMER Civil Action
COMPANIES, INC.

To:  Mark A. Neubauer, Esquire
Attorney at Law
2000 Avenue of the Stars
Suite 530 North Tower
Los Angeles, California 90067-4707

SERVICE of the annexed Class Action Complaint and Summons on behalf of the
defendant, JOHNSON & JOHNSON CONSUMER COMPANIES, INC,, is hereby
acknowledged this i th day of _ ﬁ“‘_@ﬁj‘i{; 2015.

Travble & Armano .
Autorneys al Lawy i
900 Route 168 )
Suites B1-132 A

Furnersville, NJ 08012

K A. NEUBAUER, ESQUIRE




Case 1:15-cv-06163-JBS-AMD Document 1 Filed 08/12/15 Page 64 of 65 PagelD: 64

EXHIBIT B



Case 1:15-cv-06163-JBS-AMD Document 1 Filed 08/12/15 Page 65 of 65 PagelD: 65

COPY

David R. Kott

Partner
T.973.639.2056
F.973.624.7070
dkott@mccarter.com

McCarter & English, LLP

Four Gateway Center
100 Mulberry Streel
Newark, NJ 07102-4056
T.973.622.4444
F.973.624.7070
www.mocarter.com

BOSTON
HARTFORD
STAMFORD

NEW YORK
NEWARK

EAST BRUNSWICK
PHILADELPHIA
WILMINGTON

WASHINGTON, DC

August 12, 2015
VIA ELECTRONIC FILING

Clerk

United States District Court

Mitchell H. Cohen Building

& U.S. Courthouse 4th & Cooper Streets
Camden, NJ 08101

Re: Jillian Gallagher, On Behalf of Herself and All Others

McCARTER
&ENGLISH

ATTORNEYS AT LAW

Similarly Situated v. Johnson & Johnson Consumer Companies, Inc.

Dear Sir/Madam:

Enclosed for filing are the following:

1. Notice of Removal and Copies of all Process and Pleadings;

2. Civil Cover Sheet;
3. Certification of Service.

Very truly yours,

David R. Kott

DRK/nrm
Enclosures

cc. Clerk of Camden County (w/enc., via reg. mail)
Docket No. CAM-L-2557-15
John W. Trimble, Jr., Esq.(w/enc., via email & reg. mail)
James C. Shah, Esq. (w/enc., via email & reg. mail)
Jayne A. Goldstein, Esq. (w/enc., via email & reg. mail)

ME1 20909805v.1
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CIVIL COVER SHEET

The JS 44 civil cover sheet and the information contained herein neither replace not supplement the filing and service of pleadings or other papers as required by law, except as provided
by local rules of court. This form, approved by ‘the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the purpose of initiating the
civil docket sheet, (SEE INSTRUCTIONS ON THE NEXT PAGE OF THIS FORM.)

JS-44 (Rev. 12/12)

I. (a) PLAINTIFFS

Jillian Gallagher, on behalf of herself and all others similarly situated

(b) County of Residence of First Listed Plaintiff Unknown
(EXCEPT IN U.S. PLAINTII CASES)

(¢) Attorneys (Firm Name, Address, and Telephone Number)

John W, Trimble, Jr, Esq., Trimble & Armano, 900 Rt, 168 Black Horse Pike, Suite

B1-B3, Tumersville, NJ 08012, Tel: 856-232-9500

DEFENDANTS

Johnson & Johnson Consumer Inc. (improperly named as Defendant Johnson
& Johnson Consumer Companies, Inc.)

County of Residence of First Listed Defendant  Middlesex
(IN U.S. PLAINTIII CASES ONLY)

NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION
OF THE LAND INVOLVED.
Attorneys (If Known)

David R. Kott, Esq. McCarter & English, LLP, Four Gateway Center, 100
Mulberry Street, P.O. Box 652, Newark, NJ 07102, Tel: 973.622.4444

II. BASIS OF JURISDICTION

(Place an “X” in One Box Only)

III. CITIZENSHIP OF PRINCIPAL PARTIES (Place an X" in One Box for Plaintiff

(For Diversity Cases Only) and One Box for Defendant)

O 1 US. Government O 3 Federal Question PTF  DEF PTF DEF
Plaintiff U.S. Government Not a Pa . . o
( ) Citizen of This State Ot O Incorporated or Principal Place [ 4 X4
of Business In This State
O 2 US. Govemnment X 4 Diversity Citizen of Another State K2 [O2 Incorporated and Principal Place [ 5 [O5
Defendant (Indicate Citizenship of Parties in Item III) of Business In Another State
Citizen or Suhject of a ; ;
Foreign Country O3 [O3 Foreign Nation DOe6 0Oe6
IV. NATURE OF SUIT {Place an "X™ in One Box Only)
[ CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES |
O 110 Insurance PERSONAL INJURY PERSONAL INJURY O 625 Drug Related Seizure 0O 422 Appeal 28 USC 158 O 375 False Claims Act
O 120 Marine O 310 Airplane O 365 Personal Injury - of Property 21 USC 881 O 423 Withdrawal O 400 State Reapportionment
0 130 Miller Act O 315 Airplane Product Product Liability O 690 Other 28 USC 157 [ 410 Antitrust
O 140 Negotiable Instrument Liability O 367 Health Care 0O 430 Banks and Banking
0O 150 Recovery of Overpayment |0 320 Assault, Libel & Pharmaceutical PROPERTY RIGHTS | 450 Commerce
& Enforcement of Judgment Slander Personal Injury O 820 Copyrights [ 460 Deportation
O 151 Medicare Act O 330 Federal Employers’ Product Liability O 830 Patent O 470 Racketeer Influenced and
O 152 Recovery of Defaulted Liability O 368 Asbestos Personal O 840 Trademark Corrupt Organizations
Student Loans O 340 Marine Injury Product O 480 Consumer Credit
(Excl. Veterans) O 345 Marine Product Liability 0 490 Cable/Sat TV
O 153 Recovery of Overpayment Liability PERSONAL PROPERTY LABOR SOCIAL SECURITY.
of Veteran’s Benefits O 350 Motor Vehicle [ 370 Other Fraud O 710 Fair Labor Standards DO 861 HIA (13951f) O 850 Securities/fCommodities/
O 160 Stockholders’ Suits O 355 Motor Vehicle O 371 Truth in Lending Act O 862 Black Lung (923) Exchange
O 190 Other Contract Product Liability O 380 Other Personal O 720 Labor/Mgmt. Relations |0 863 DIWC/DIWW (405(g)) |O 890 Other Statutory Actions
O 195 Contract Product Liability |3 360 Other Personal Property Damage O 740 Railway Labor Act O 864 SSID Title XVI O 891 Agricultural Acts
[0 196 Franchise Injury O 385 Property Damage O 751 Family and Medical OO 865 RSI (405(g)) O 893 Environmental Matters
O 362 Personal Injury - Property Liability Leave Act [ 895 Freedom of Information

REAL PROPERTY

Med. Malpractice
'CIVIL RIGHTS

PRISONER PETITIONS

Habeas Corpus

Act
O 896 Arbitration
0O 899 Administrative Procedure

O 790 Other Labor Litigation
[0 791 Employee Retirement
Income Security Act

FEDERAL TAX SUITS

O 210 Land Condemnation O 440 Other Civil Rights O 463 Alien Detainee O 870 Taxes (U.S. Plaintiff Act/Review or Appeal of
0 220 Foreclosure 0O 441 Voting O 510 Motions to Vacate or Defendant) Agency Decision
[ 230 Rent Lease & Ejectment O 442 Employment Sentence O 871 IRS—Third Party O 950 Constitutionality of
3 240 Torts to Land O 443 Housing/ O 530 General 26 USC 7609 State Statutes
O 245 Tort Product Liability Accommodations O 535 Death Penalty
[ 290 All Other Real Property O 445 Amer. w/Disabilities - Other: IMMIGRATION
Employment O 540 Mandainus & Other
O 446 Amer. w/Disabilities - [0 550 Civil Rights O 462 Naturalization Application
Other 0 555 Prison Condition O 465 Other Immigration
O 448 Education O 560 Civil Detainee Actions
Conditions of
Confinement
Transferred from
Yia ORIGIN (Place an “X" in One Box Only amlh,er e
(specify)
31 Original X 2 Removed from O 3 Remanded from [ 4 Reinstated or Os Oe Multidistrict

Proceeding

State Court

Appellate Court

Reopened

Litigation

VI. CAUSE OF ACTION

Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):
Class Action Faimess Acl, 28 USC §1332; 28 USC §§1441, 1446 & 1453

Brief description of cause:
Consumer Fraud Class Action

CHECK IF THIS IS A CLASS ACTION DEMAND S Amount in CHECK YES only if demanded in complaint:

VIEHREQUESEHEDIN X UNDER RULE 23 FR.Cv P, controversey is over

COMPLAINT: $5.000.000.00 JURY DEMAND: X Yes O No
VIII. RELATED CASE(S) (See instructions): DOCKET

IF ANY JUDGE  Honorable Freda L. Wolfson NUMBER 13-610-FLW-DEA
DATE $-12- IS SIGNATURE OF ATTORNEY OFRECORD | 2 o/ /" [/
FOR OFFICE USE ONLY '

RECEIPT # AMOUNT APPLYING IFP JUDGE MAG. JUDGE

AT ANNINACE. 1
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JS 44 Reverse (Rev. 12/12)

INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS 44

Authority For Civil Cover Sheet

The JS 44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and service of pleading or other papers as required by
law, except as provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the
Clerk of Court for the purpose of initiating the civil docket sheet. Consequently, a civil cover sheet is submitted to me Clerk of Court for each civil complaint filed.
The attorney filing a case should complete the form as follows:

L(a)

(b)

©

IL

IIL

Iv.

VL

VIL

VIII.

Plaintiffs-Defendants. Enter names (last, first, middle initial) of plaintiff and defendant. If the plantiff or defendant is a government agency, use only the
full name or standard abbreviations. If the plintiff or defendant is an official within a government agency, identify first the agency and then the official,
giving both name and title.

County of Residence. For each civil case filed, except U.S. plaintiff cases, enter the name of the county where the first listed plaintiff resides at the time of
filing. In U.S. plaintiff cases, enter the name of the county in which the first listed defendant resides at thetime of filing. (NOTE: In land condemnation
cases, the county of residence of the “defendant” § the location of the tract of land involved.)

Attorneys. Enter the firm name, address, telephone number, and attorney of record. If there areseveral attorneys, list them on an attachment, noting in this
section “(see attachment)”.

Jurisdiction. The basis of jurisdiction is set forth under Rule 8(a), F.R.Cv.P., which requires that jurisdictions be shown in pleadings. Place an “X” in one
of the boxes. If there ismore than one basis of jurisdiction, precedence is given in the order shown below.

United States plaintiff. (1) Jurisdiction based on 28 U.S.C. 1345 and 1348. Suits by agencies and officers of the United States are included here.

United States defendant. (2) When the plaintiff is suing the United States, its officers or agencies, place an “X” in this box.

Federal question. (3) This refers to suits under 28 U.S.C. 1331, where jurisdiction arises under the Constitution of the Unied States, an amendment to the
Constitution, an act of Congress or a treaty of the United States. In caes where the U.S. is a party, the U.S. plaintiff or defendant code takesprecedence,
and box 1 or 2 should be marked.

Diversity of citizenship. (4) This refers to suits under 28 U.S.C. 1332, where parties are citizens of different states. When Box 4 is checked, the citizenship
of the different parties must be checked. (See Section Il below; NOTE: federal question actions take precedence over diversity

cases.)

Residence (citizenship) of Principal Parties. This section of me JS 44 is to be completed if diversity of citizenship was indicated above. Mark this
section for each principal party.

Nature of Suit. Place an “X” in the appropriate box. Ifthe nature of suit cannot be determined, be sure the cause ofaction, in Section VI below, is
sufficient to enable the deputy clerk or the statistical clerk(s) in the Administrative Officeto determine the nature of suit. If the cause fits more than one
nature of suit, select the most definitive.

Origin. Place an “X” in one of the six boxes.

Original Proceedings. (1) Cases which originate in the United States district courts.

Removed from State Court. (2) Proceedings initiated in state courts may be removed to the district courts under Title 28 U,S.C, Section 1441,
When the petition for removal is granted, check this box.

Remanded from Appellate Court (3) Check this box for cases remanded to the district court for further action. Use the date of remand as the filing
date.

Reinstated or Reopened. (4) Check this box for cases reinstated or reopened in the district court. Use the reopening date as the filing date.
Transferred from Another District. (5) For cases transferred under Title 28 U.S.C. Section 1404(a). Do not use this for within district transfers or
multidistrict litigation transfers.

Multidistrict Litigation. (6) Check this box when a multidistrict case is transferred into the district under authority of Title 28 U.S.C. Section 1407.
When this box is checked, do not check (5) above.

Cause of Action. Report the civil statute directly related to the cause of action and give a briefdescription of the cause. Do not cite jurisdictional
statutes unless diversity. Example: U.S. Civil Statute: 47 USC 553 Brief Description: Unauthorized reception of cable service

Requested in Complaint. Class Action. Place an “X” in this box if you are filing a class action under Rule 23, F.R.Cv.P. Demand. In this space enter the
actual dollar amount being demanded or indicate other demand, such as a preliminary injunction. Jury Demand. Check the appropriate box to indicate
whether or not a jury is being demanded.

Related Cases. This section of the JS 44 is used to reference relaed pending cases, if any. If there are relded pending cases, insett the docket numbers and
the corresponding judge names for such cases.

Date and Attorney Signature. Date and sign the civil cover sleet.

MAT1T ANOTINALE 1
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McCARTER & ENGLISH, LLP
100 Mulberry Street

Four Gateway Center

Newark, New Jersey 07102

T: 973-622-4444

F: 973-624-7070

CARLTON FIELDS JORDEN BURT, LLP
2000 Avenue of the Stars

Suite 530 North Tower

Los Angeles, California 90067-4707

T: 310-843-6300

F: 310-843-6301

Attorneys for Defendant
Johnson & Johnson Consumer Inc. (improperly named as
Defendant Johnson & Johnson Consumer Companies, Inc.)

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

And All Others Similarly Situated, . Civil Action No.
Plaintiff,
V. ; CERTIFICATION OF SERVICE

JOHNSON & JOHNSON CONSUMER
COMPANIES, INC.

Defendant.

NANETTE ROSE McCALL hereby certifies as follows:
1. I am employed by the Firm of McCarter & English, LLP, attorneys for Johnson &
Johnson Consumer Inc. (improperly named as Defendant Johnson & Johnson Consumer

Companies, Inc.).

MEIT 20962886v.1
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2. I hereby certify that I have caused to be served upon the Clerk of Camden County
of the Superior Court of New Jersey via regular mail and the Clerk of the United States District

Court for the District of New Jersey via ECF the following:
(a) Civil Cover Sheet;
(b) Notice of Removal and Copies of All Process and Pleadings;
(©) Certification of Service.

3. I hereby certify that I have caused to be served the aforementioned documents via

email and regular mail upon the following parties:

John W, Trimble, Jr., Esq.
Trimble & Armano
Washington Professional Campus
900 Rt. 168 Black Horse Pike, Suites B1-B3
Turnersville, NJ 08012
Email: john.trimble@trimbleandarmano.com

James C. Shah, Esq.

Shepherd, Finkelman, Miller & Shah, LLP
475 White Horse Pike
Collingswood, NJ 08107
Email: jshahfsiimslaw.com

Jayne A. Goldstein, Esq.
POMERANTZ LLP
1792 Bell Tower Lane, Suite 203
Weston, FL. 33326
Email: jagoldsteinf@pomlaw.com

I hereby certify that the foregoing statements made by me are true. If the

foregoing statements made by me are willfully false, | am subject to punishment.

L~ -~
Jlonetle, Rose " Ca 0
NANETTE ROSE McCALL

Dated: August /Q, 2015

ME1 20962886v.1



ECF

David R. Kott

Partner
T.973639.2056

F 973.624,7070
dkott@mccarter.com

McCarter & English, LLP

Four Gateway Center
100 Mulberry Street
Newark, NJ 07102-4056
T 973.622.4444

F. 973.624.7070
www.mccarter.com

BOSTON
HARTFORD
STAMFORD

NEW YORK
NEWARK

EAST BRUNSWICK
PHILADELPHIA
WILMINGTON

WASHINGTON, DC

Case 1:15-cv-06163-JBS-AMD Document 1-3 Filed 08/12/15 Page 1 of 1 PagelD: 70

McCARTER
&ENGLISH

ATTORNEYS AT LAW
August 12, 2015

VIA ELECTRONIC FILING

Clerk

United States District Court

Mitchell H. Cohen Building

& U.S. Courthouse 4th & Cooper Streets
Camden, NJ 08101

Re: Jillian Gallagher, On Behalf of Herself and All Others
Similarly Situated v. Johnson & Johnson Consumer Companies, Inc.

Dear Sir/Madam:

Enclosed for filing are the following:
1. Notice of Removal and Copies of all Process and Pleadings;
2. Civil Cover Sheet;
3. Certification of Service.

Very truly yours,

/L —

David R. Kott

DRK/nrm
Enclosures

cc:. Clerk of Camden County (w/enc., via reg. mail)
Docket No. CAM-L-2557-15
John W. Trimble, Jr., Esqg.(w/enc., via email & reg. mail)
James C. Shah, Esq. (w/enc., via email & reg. mail)
Jayne A. Goldstein, Esq. (w/enc., via email & reg. mail)

ME1 20909805v.1



