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Yanetsy Loor, Individually and on

behalf of all others similarly situated, JUDGE
Apopka, FL 32712

LS

Plaintiff, Complaint for money and other relief

Vs. Class Action Status Requested

TWEEN BRANDS, INC.
c/o C T Corporation System
1200 South Pine Island Road
Plantation, FL 33324

Defendant.

This action is brought by Yanetsy Loor, named plaintiff, as an individual and on behalf of

all others similarly situated.
PARTIES

1. Plaintiff Yanetsy Loor is an individual and is a permanent resident of the State of
Florida, County of Orange, and City of Apopka.

2. Defendant Tween Brands, Inc. is a for-profit corporation organized under the laws
of Delaware, with its national headquarters in New Albany, OH.

JURISDICTION AND VENUE
3. Tween Brands, Inc. is registered to do business with the Secretary of State of

Florida, and regularly and persistently does business in Florida. Jurisdiction over this suit is
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granted by 28 U.S.C. 1132 because there is complete diversity between Defendant, a corporate
citizen of Delaware with its national headquarters in Ohio, and Plaintiff, a citizen of Florida.

4, There is also jurisdiction under the Class Action Fairness Act, 28 U.S.C. 1332(d),
since there are over 100 putative class members and the amount in controversy of this matter
exceeds $5 million dollars.

5. There is venue in this district under 28 U.S.C. 1391 et seq. because the Middle
District Court of Florida is where a substantial part of the events or omissi;)ns giving rise to these
claims occurred.

6. Defendant owns and operates hundreds of stores in the United States which sell
consumer products, including children’s clothing, fashion apparel, and more. Defendant has a
regular commercial presence in Florida and derives substantial revenue from its conduct in this

state, including from the conduct challenged in this suit.

FACTUAL ALLEGATIONS
7. The previous paragraphs and allegations are realleged here.
8. Defendant has signs and notices and other advertisements advertising “40% off

entire store.” Attached to this Complaint as Exhibit “A” are some examples of these
advertisements, which are incorporated herein.

9. Defendant also has a website where it advertises that in-store shoppers will
receive discounts of “40% off entire store.” That advertisement is a banner spanning the top of
the front page of www.shopjustice.com. It clearly states “in stores: no coupon necessary.”

10. The purpose of these advertisements is to attract customers to Defendant’s stores

to buy the supposedly 'discounted' products. These signs and notices can be seen by customers



Case 6:15-cv-00953-RBD-DAB Document 1 Filed 06/11/15 Page 3 of 12 PagelD 3

that are both already in the store and also by potential customers walking or driving by the
storefront.

11.  On its purchase receipts next to each item, Defendant displays a “Ticket Price,”
which is the purported regular full price of the product and a “Purchase Price,” which is the price
after the application of the purported discount. At the bottom of the receipt, Defendant displays a
“Discount Summary,” which lists all the various alleged savings the Defendant purports to be
giving the customer, as well as a final purported “Total Savings price.

12.  Defendant’s purported *discounts’ as described above, via both in store and out of
store marketing materials, do not exist. Defendant always sells its products at the ‘discounted’
price. As such, Defendant’s allegedly regular prices are fictional.

13.  Occasionally, Defendant will advertise and offer discounts above and beyond the
alleged 40% off (e.g. “50% off Markdowns”, “Flash 40%+20%”, “60% off”). But the baseline
sale price has continuously been the 40% off and, upon information and belief, at all times
relevant, Defendant advertises all of the products in all of its stores to b.e ‘discounted’ at least
40% off.

14.  Throughout the entire class period, Defendant’s representation of the fictional and
false regular prices has remained the constant and uniform throughout its stores nationally.

15.  Plaintiff and the putative class members were all subject to the same deceptive

practices and all similarly purchased goods based on Defendant’s representations.

PLAINTIFF LOOR’S PURCHASING EXPERIENCE

16.  The previous paragraphs and allegations are realleged here.
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17. On or about December 3, 2014, Plaintiff Loor went to Defendant’s store located
at 451 E Altamonte Dr, Altamonte Springs, FL 32701.

18. Plaintiff Loor contracted with Defendant to purchase products from Defendant,
which Defendant had represented, through its signs and other advertising, to be 40% off, for
$124.76.

19. Plaintiff returned to the same Altamonte Mall store on or about February 5, 2015
and contracted with Defendant to purchase products, which Defendant had represented through
its signs and other advertising to be 40% off, for $53.18.

20.  Again, Plaintiff returned to the same Altamonte Mall store on or about May 8,
2015 and contracted with Defendant to purchase products, which Defendant had represented
through its signs and other advertising to be 40% off, for $61.54. Attached as Exhibit “B” are
credit card statements evidencing the above-stated purchases.

21.  The receipt Defendant provides to consumers for each of their purchases,
including to Plaintiff for her purchases, includes D‘efendant’s purported regular full price of the
product; the price after the application of the purported discount; and the alleged purported
savings on the item. Plaintiff Loor’s purchase receipt also states a purported “Total Savings”
amount.

22.  Because Defendant represented to Plaintiff the existence and amount of a
completely fictional regular price from which Plaintiff would receive a purported discount,
Defendant’s representations that Plaintiff would receive a discount price advantage were false.
The products Plaintiff purchased were not discounted by 40% and Plaintiff did not receive this
advertised price advantage.

CLASS ALLEGATIONS
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23.  The previous paragraphs and allegations are realleged here.
24.  Plaintiff brings this action on behalf of himself and all other similarly situated
persons (hereinafter referred to as “putative class members”), to wit:
a. For the putative National Class:
All individuals who, while they were residents of any state other than
Ohio, purchased any product(s) from Defendant, in one of Defendant’s
stores other than Defendant’s Ohio stores, during any day that Defendant
advertised a discount of “40% off entire store”, or other similar discount

language, and where the product(s) was not sold at the non-discount price
for at least 28 of the last 90 days prior to the purchase.

b. For the putative Florida Class:

All individuals who, while they were residents of Florida, purchased any
product(s) from Defendant, in one of Defendant’s Florida stores, during
any day that Defendant advertised a discount of “40% off entire store”, or
other similar discount language, and where the product(s) was not sold at
the non-discount price for at least 28 of the last 90 days prior to the
purchase.

25.  Each class numbers over forty (40) persons and is so numerous that joinder of all
members is impracticable, and it is further impracticable to bring all such persons before this
Court.

26.  The injuries and damages to these class members present questions of law and
fact that are common to each class member, and that are common to the classes as a whole,
including, but not limited to:

a. Whether Defendant’s practice of continuous representation of discount off of a

fictional regular price violates the consumer protection laws of Florida;

b. Whether Defendant’s failure to comply with a material term of the contract by failing

to provide Plaintiff and the putative class the agreed percentage off discount is a

breach of contract;
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c. Whether Defendant has been unjustly enriched by its practice of continuously

representing a discount off of a fictional regular price.

27.  Defendant has engaged in the same conduct regarding all of the other members of
the classes or subclasses, as pertinent, which are asserted in this suit.

28.  The claims, defenses, and injuries of the representative Plaintiff are typical of the
claims, defenses, and injuries of all those in the class or subclass they represent, and the claims,
defenses, and injuries of each class or subclass member are typical of those of all other members
in the class or subclass.

29.  The representative Plaintiff will fully and adequately protect and represent the
entire class or subclass, and all of its putative members.

30.  The identity of all members of the classes cannot be determined at this time, but
will be so determined at a later time upon obtaining discovery from Defendant and others.

31.  The prosecution of separate actions by each member of these classes would create
a substantial risk of inconsistent or varying adjudications with regard to individual members of
the classes that would establish incompatible standards of conduct for Defendant.

32.  The prosecution of separate actions would also create a substantial risk of
adjudication with respect to individual members of the classes which, as a practical matter,
would be dispositive of the interest of other members not parties to the adjudication, thereby
substantially impairing and impeding their ability to protect these interests. Further, the
maintenance of this suit as a class action is the superior means of disposing of the common
questions which predominate herein.

FIRST CLAIM FOR RELIEF

Breach of Contract
(National Class)
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33.  The previous paragraphs and allegations are realleged here._

34,  Plaintiff and the putative class members entered into a contract with Defendant.

35.  The contract was based on an offer by Defendant to sell consumer products, under
which Plaintiff and the putative class members would buy from Defendant, and Defendant would
sell to Plaintiff and the class Defendant's consumer products.

36. A material term of that offer, and the contract entered thereon, was that Defendant
would provide Plaintiff and the putative class members a 40% discount on their listed price of
the product.

37. A specific term of the offer and the resulting contract is that Defendant is
providing the customer a 40% discount. The discount term is reflected in each customer's receipt.

38.  Plaintiff and the putative class members paid Defendant for these products, and
satisfied all other conditions, or same were waived.

39.  Defendant breached the contract by failing to comply with the material term of
providing a discount, and instead charging Plaintiff and the putative class members what was
actually the full price of these products.

40. As a natural consequence of Defendant’s breach, Plaintiff and the putative class
members have been damaged in an amount to be established at trial. Plaintiff was damaged in
the amount of 40% of the price collected from Plaintiff and the class for the products. For
example, in a sale where the product was marked by Defendant as 'regular’ price $10, and the
customer was charged $6 based on the 40% discount, the damage is 40% of $6, or $2.40.

SECOND CLAIM FOR RELIEF
Breach of Express Warranty
(National Class)

41.  The previous paragraphs and allegations are realleged here.
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42.  Prior to the filing of this suit, Defendant had actual notice of the alleged defect in
the products it sold, to wit: the products were represented as being discounted from a purported
regular price when they were not.

43, Plaintiff, and each member of the putative class, formed a contract with
Defendant at the time they purchased a product for the sale of goods. The terms of that contract
include the promises and affirmations of fact made by Defendant through its marketing
campaign advertising, as alleged above, including, but not limited to, representing that the
product was being discounted 40%.

44.  This product advertising constitutes express warranties, became part of the basis
of the bargain, and is part of the contract between Plaintiff and the putative members of the class
on the one hand, and Defendant on the other.

45. The affirmations of fact made by Defendant were made to induce Plaintiff and
members of the purported class to purchase the products.

46.  Defendant intended Plaintiff and the putative class members to rely on those
representations in making their purchase, and they did so.

47.  All conditions precedent to Defendant’s liability under the warranty have been
performed by Plaintiff and the putative class members or have been waived.

48.  Defendant breached the terms of the express warranty because the products did
not conform to the description provided by Defendant, to wit: it was expressly described that the
products were being sold at a 40% discounted price, when they were not. .

49.  As a natural consequence of Defendant’s breach, Plaintiff and the putative class

members have been injured in an amount to be established at trial.
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THIRD CLAIM FOR RELIEF
Unjust Enrichment
(National Class)

50.  The previous paragraphs and allegations are realleged here.

51. It is unjust to allow Defendant to retain profits from their deceptive, misleading,
and unlawful conduct alleged herein.

52.  Defendant charged Plaintiff and the putative class members for its products.

53.  Defendant represented that these products were 40% discounted.

54.  As detailed above, the products were not discounted as promised.

55.  Because the products were advertised as being discounted, but were not,
Defendant collected more profits and benefits than if the promise of the 40% discount had been
performed.

56. As a result of these actions, Defendant received benefits under circumstances
where it would be unjust to retain these benefits.

57.  Defendant has knowledge or an appreciation of the benefit conferred upon it by

Plaintiff and the putative class members.

58.  Defendant has been unjustly enriched.

FOURTH CLAIM FOR RELIEF
Florida Deceptive and Unfair Trade Practices Act!
Fla. Stat. §501.201 et seq.
(Florida Class)
59.  The previous paragraphs and allegations are realleged here.

60.  This count is brought by Plaintiff Loor individually and on behalf of the putative

Florida class members.

! At all times relevant, Defendant, Plaintiff, and the conduct challenged in this suit all meet the definitions
governing the FDUTPA,
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61.  This count is brought pursuant to Florida Consumer Protection Law, Fla. Stat.
§501.204. It states that “[u]nfair methods of competition, unconscionable acts or practices, and
unfair or deceptive acts or practices in the conduct of any trade or commerce are hereby declared
unlawful.”

62.  Upon information and belief, Defendant cannot establish the legitimacy of its
prices. By always representing that everything in their stores is 40% off, and by never selling
anything in their stores at the purported regular price, Defendant’s stated regular price is a fiction
and not a bona fide regular price.

63.  Defendant advertised, both in store and out, a sales price and compared such price
to an alleged regular comparative price; however that regular comparative price was never the
price at which Defendant either sold to the public or offered for sale to the public and, therefore,
is false, deceptive, fraudulent, misrepresentative and unfair.

64. By representing to purchasers on its standard purchaser receipts a “TOTAL
SAVINGS: $X.XX,” being the difference between Defendant’s fake alleged regular comparative
price and its stated sale price, Defendant is making false, deceptive, fraudulent,
misrepresentative, and unfair representations.

65.  Because Defendant misrepresented to Plaintiff and the putative Florida class
members the existence and amount of a completely false and misstated ‘regular price’ off of
which Plaintiff would receive a discount, Defendant’s representations that Plaintiff and the
putative Florida class members would receive a discount were false. The products Plaintiff and
the putative Florida class members purchased were not discounted and they did not receive this

advertised price advantage.

-10 -
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66.  Defendant has never sold these products at the prior com;iarative price nor have
they ever offered these products for sale to the public at the prior comparative prices.

67.  In connection with the Florida consumer transactions alleged herein, Defendant’s
acts and practices regarding purported sale pricing were deceptive, false, fraudulent,
misrepresentative, and/or unfair, in violation of FDUTPA.

68.  Defendant’s deceptive representations of a sale price discounted from a fictional
regular comparative price were material to the consumer transactions alleged herein.

69. As a direct and proximate result of Defendant’s violations, Plaintiff and the
putative Florida class members have suffered actual damages in an amoﬁnt to be established at
trial.

70. Plaintiff, on behalf of himself and on behalf of the putative Florida class
members, seeks restitution, disgorgement, injunctive relief, and all other relief allowable under
the law. |

71.  Plaintiff and the putative class members are entitled to restitution and/or
disgorgement of all profits, benefits, and other compensation obtained and retained by the
Defendant from their wrongful conduct.

PRAYER FOR RELIEF

WHEREFORE Plaintiff respectfully requests that this Court:

1. Declare that this action is properly brought as a class action pursuant to Federal
Rule 23, certify the classes described herein, and declare that Plaintiff is a proper representative
of the classes;

2. Enter judgment for compensatory damages in excess of $5 million dollars;

-11 -
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3. Award Plaintiff his attorneys’ fees, expenses, and costs necessarily incurred in the
prosecution of this lawsuit;

4. Order such other and further relief as this Court may deem appropriate.

Dated: June J | , 2015 Respectfully submijt

By: 7’

lori © 310107

BECKER & POLIAKOFF, P.A.

1 E BROWARD BLVD., SUITE 1800
FT. LAUDERDALE, FL 33301

TEL: 954-985-4133

Fax: 954-985-4199

Email: Grosen@bgleg.al.com

Attorneys for Plaintiff

-12-
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€= CREDIT CARDS

- - - -

Finance Charge

| 5/08/2015 $61.54
" JUSTICE #0851 >
Merchandise |
5/05/2015 ($50.00) l
ELECTRONIC PAYMENT >
{ Payment 9
4/28/2015 $16.04
ROSS STORE #514 >
Merchandise
- J U, ——— . i
4/25/2015 $23.51
KOHLS #0798 >
Merchandise
| 4/24/2015 $28.87 |
| MARSHALLS #0067 >
Merchandise |
| 4/22/2015 $120.55
- COSMOPROF #9152 >
‘ Merchandise |
© 4/20/2015

~ MACY'S EAST #810

254
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o

2/05/2015 $57.00 E
HAWAIIAN 17321500942201 > 3
Airfare
2/05/2015 $57.00
HAWAIIAN 17321500942212 >
Airfare
| 2/05/2015 $57.00
HAWAIIAN 17321500942223 >
. Airfare |
2/05/2015 $57.00 |
HAWAIIAN 17321500942234 )3 |
| Airfare *
2/05/2015 $57.00 |
. HAWAIIAN 17321500942245 >3
Airfare %
| "
2/05/2015 $53.18 |
JUSTICE #0851 >
‘ Merchandise f
e )
- 2/04/2015 ($50.00)
' ELECTRONIC PAYMENT )

- Payment
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12/10/2014 $103.10 !
TARGET 00006478 S
Merchandise
| 12/06/2014 $211.82
WAL-MART #1374 >
Merchandise
| 12/03/2014 $124.76
JUSTICE #0851 5
| Merchandise
12/03/2014 $74.33
JUSTICE #1222 > 3
| Merchandise !
i - {
12/03/2014 ($100.00) i
| ELECTRONIC PAYMENT >
Payment |
| 12/01/2014 $30.85 |
- ROSS STORE #461 >
' Merchandise .
. 12/01/2014 $900.00
" LEARN TO LEARN >

- Other
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