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This Agreement of Settlement (the “Settlement Agreement” or “Settlement”) is made by
and among individual and representative plaintiff Peter R. Gray, Jr. (“Gray” or “Plaintiff” or-
“Named Plaintiff”), on behalf of himself and, on the tenms set forth herein, the Settlement Class,
and defendant Beverages & More, Inc. (“BeviMo” or “Defendant™). Gray and BevMo are each
referred to herein as a “Party” and, collectively, as the “Parties.” Capitalized terms that are not

otherwise defined in this Settlement Agreement have the meanings set forth in Section | herein.

Claims of the Parties and Background of the Case

A On or about October 2, 2000, Plaintiff filed this action Gray v. Beverages & More,
Inc. DBA BevMo, San Francisco Superior Court Case No. CGC-09-493678 (the “Action™) in the
State of California, City and County of San Francisco. The complaint filed in the Action alleged
that BevMo made misleading statements to consumers with respect to its 5 Cent Sale wine
promotion (the “§ Cent Sale”) in violation of California Civil Code Section 1750 ef seq., Catifornia
Business and Professions Code Section 17200 et seq., and California Business and Professions
Code Section 17500 ef seq. The complaint sought, inter alia, declaratory and injunctive relief,
restitution, damages and attorneys” fees.

B. After briefing and argument with respect 1o a Demurrer and Motion to. Strike filed by
BevMo, as well as extensive settlement negotiations between the Parties, Plaintiff, on or about
March 23, 2012, filed a First Amended Complaint in the Action (the “Amended Complaint™)
which, infer alia, limited the class period alleged in the Action to sales made on or before February
9, 2010 in Hght of certain modifications BevMo made to its advertising regarding the 5 Cent Sale as
a result of the filing of the Complaint in this case, as described in more detail in Section IL E., irfre.

. Thereafter, the Parties engaged in discovery with respect to Plalutif®s class
allegations, Plaintiff filed a motion for class certification, and the Parties again engaged in
settlement nogotiations.

0 Plaintiff, by and through his counsel, has conducted an investigation of the facts,
including by reviewing docuraents, sworn interrogatory responses and deposition testimony of
Defendant, and has analyzed the relevant legal issues. While Plaintifl and his counsel believe that

a1
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the claims asserted in the Amended Complaint have merit, they also have examined the benefits to
be obtained under the proposed Settlement and have considered the costs, risks and delays -
associated with the continned prosecution of this lifigation and the likely appeals of any rulings in
favor of either Plaintiff or Defendant, and taken into account the changes to its marketing that
BevMo has made, and agrees to make permanent, relating to its 5 Cent Sales. Plaintiff desires to
resolve the claims asserted in the Amended Complaint against the Defendant.

E. Defendant has conducted an investigation of the facts, including by reviewing
documents, sworn interrogatory responses and deposition testimony of Plainti{f, and has-analyzed
the relevant legal issues. Defendant denies all Hability with respect to any and all of the facts or
claims alleged in the- Amended Complaint. In particular, Defendant denies that its marketing with
respect {0 its 5 Cent Sale has been in any way inconsistent with the requirements of Civil Code
Section 1750 ef seq., Business and Professions Code Section 17200 ef seq., or Business and
Professions Code Section 17500 ef seg., or otherwise misleading. Defendant also denies that
Plaintiff’s claims against BevMo can be adjudicated appropriately on a class basis. Defendant also
has weighed the risks and potential costs of continued litigation of the Action against the benelits of
the proposed Settlement, Defendant desires to resolve the claims asserted against it in the Amended
Complaint by Plaintiff.

F. In order to avoid the expense, burden and delay of litigation, and without admitiing
or acknowledging any liability, the Parties to this Settlement Agreement now wish to effect a
complete resolution and settlement of all of Plaintiff’s claims in the Action, and all claims of
similarly situated persons in California. The Parties freely and voluntarily enter into this Settiement
Agreement for that purpose.

(. The Parties and their counsel belisve that, in consideration of all the circumstances,
and after vigorous, adversarial arm’s length seltlement negotiations between counsel, the proposed
setilement embodied in this Settlement Agreement is fair, reasonable, adequate and in the best
mterests of the Settlement Class.

H The Parties ntend that the proposed settlement embodied in this Settlement
Agreement resolves all claims and disputes between the Plaintiff, Settlement Class Members and
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the Defendant in this action,

NOW, THEREFORE, IT IS HEREBY AGREED by and between the Parties as follows:

L DEFINITIONS

For purposes of the Settlement Agreement and all Exhibits thereto, the following terms shall
have the meanings as set forth below:

A, “Effective Date” means the date three business days after the date the Judgment in
the Action becomes “Final.” As used in this Seftlement Agreement, “Final” means the later of:
{1} the expiration of the time for the filing or noticing of any appeal or motion for reconsideration;
(2) the date of final affirmance of any appeals therefrom, including reargument of any such appeals;
or (3) the expiration of the time for petitions for review or reconsideration, and, if review or
reconsideration is granted, the date of final affitmance following review or reconsideration or the
final dismissal of any appeals or proceedings on review,

B. “Class Period” means the period from October 21, 2005 through February 9, 2010.

., “Settlement Class” means any natural person who, during the Class Period,
purchased one or more two-bottle sets of wine pursuant fo a BevMo 5 Cent Bale either (i) from a

BevMo siore located in the State of California or (i1) through BevMo’s website and made payment

| from a billing address in the State of California. Excluded from the Settlement Class are the judge

approving the Settlement and his or her immediately family, Defendant, any entities in which
Defendant has a controlling interest or which have a controlling interest in Defendant, and the
officers, directors, employees, affiliates and attorneys for Defendant,

B. “Lead Class Counsel” means:

Robert §. Stein 111

AlvaradoSmith

A Professional Corporation

1 MacArthur Place, Suite 200

Santa Ana, California 92707

Phone: {714} 852-6837

Email: rsteinseitlernent@alvaradosmith.oom

£. “Settlement Class Member” means anyone who falls within the definition of the
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Settlement Class and who does not validly and timely elect exclusion from the Settlement Class
under the conditions and procedures for exclusion as determined by the Court and described in the
Maotice of Pendency and Settlement of Class Action attached hereto as Exhibit 1 ((he “Long Form
Motise”).

F. “Released Claims” means any and all claims, rights, damages, losses, demands,
obligations, actions, causes of action, suits, cross-claims, matters, issues, debts, liens, contracts,
liabilities, agreements, costs or expenses, of any nature whatsoever, asceriained or unascertained,
suspected or unsuspected, existing or claimed to exist, including Unknown Claims, of the Plaintift
and/or any and all Settlement Class Members that arise out of or relate to: (i) the Aclion or (it) any
marketing, advertising, promotional activity and/or representations made by the Defendant
associated with any 5 Cent Sale occurring during the Class Period.

¥ “Released Parties™ means the Defendani and all of its past and present officers,
directors, agents, servants, sureties, attorneys, employees, parents, associates, controlling or-
principal shareholders, general or limited partners or partnerships, subsidiaries, divisions, affiliates,
insurers, and all successors or predecessors in interest, assigns, or legal representatives,

H. “Unknown Claims” means all claims arising out of any maiter covered E;y the
Released Claims which in the future are or may be found to be other than or different from the facts
now believed to be true, so that each person or entity so affected shall be deemed to have expressly
waived all of the rights and benefits of Section 1542 of the California Civil Code, which reads as

follows:

“Section 1542, Certain Claims Not Affected by General Release.
A general release does not extend to elaims which the creditor
does not know or suspect to exist in his or her favor af the time of
executing the release, which if known by him or her must have
materially affected his settlement with the debtor.,”

All persons or entities providing releases under this Settlement Agreement upon the Effective Date
shall be deemed to have, and by operation of the Judgment in the Action shall have, waived any and

all provisions, rights and benefits conferred by Section 1542 of the California Civil Code.
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1L COVENANTS

A. Certification-of the Settlement Class,

1. For settlemient purposes only, the Partics hereto agree that, as part of the
Preliminary Approval Order (as defined in Section II(B} herein), the Court may make preliminary
findings and enter an order granting provisional certification of the Settlement Class subject to final
findings and ratification in the Judgment, and appointing both Plaintiff and Lead Class Counsel as
representatives of the Settlement Class,

2. The Prefendant does not consent to certification of the Settlement Class for
any purpose other than to effectuate the Settlement of the Action. If this Settlement Agreement 1§
terminated pursuant to its terms, or the Effective Date for any reason does not oceur, the order
certifying the Settlement Class, and all preliminary and/or final findings regarding the Court’s
provisional class certification order, shall be automatically vacated upon notice of same to the
Court, and the Action shall proceed as though the Settlement Class had never been certified and as
though such findings had never been made, without prejudice to any party to cither request or
oppose class certification on any basis.

B. Entry of Preliminary Approval Oxder. Promptly upon execution of the Settlement
Agreement, the Parties shall apply to the Court for entry of an Order Preliminarily Approviog
Settlement and Providing for Notice substantially in the form attached as Exhibit 2 hereto (the
“Preliminary Approval Order”):

1. Provisionally approving the terms of the Settlement Agreement;

2, Approving all forms of notice of the Settlement and ordering that notice be
given substantially in the manmer set forth in Section I{C) herein;

3 Finding that the requirements for provisional certification of the Settlement
Class have been satisfied, appointing Plaintiff and Lead Class Counsel as representatives of the
Settlement Class, as well as preliminarily approving the Settlement as being within the range ol
reasonableness such that notice thereof should be given to members of the Settlement Class;

4. Approving the form of judgment substantially in the form of Exhibit 3 hereto

(the “Judgment™);

41132863 - NRISIZI2L
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& Providing that all members of the Settlement Class who do not, in accordance
with the terms of the Long Form Notice, file valid and timely requests for exclusion from the
Settlement Class be bound by the Judgment dismissing the Action on the merits and with prejudice;

6. Finding that the form and method of notice to be given in accordance with
the terms of the Preliminary Approval Order constitutes the best notice practicable under the
circumstances and constitutes valid, due and sufficient notice to all members of the Settlement
Class, complying fally with the requirements of the California Civil Code and Code of Civil
Procedure; the Constitotionrof the United States, and any other applicable law;

7. Scheduling a hearing or hearings {collectively, the “Settlement Hearing”) to
be held by the Court to consider and determine whether (1) the requirements for certification of the
Settlement Class have been met; (2) whether the proposed settlement of the Action is in accordance
with the terms set forth in the Settlemnent Agreement, including as part of the Setilement the
payment of ceriain Lead Class Counsel’s altomeys’ fees and reimbursement of expenses, should be
approved as fair, reasonable and adequate; and (3) whether the Judgment approving the Setilement
and dismissing the Action on the meriis and with prejudice against Plaintiff and Seitlement Class
Members should be entered;

8. - Providing that the Setilement Hearing may, from fime to time and without
further notice to the Settlement Class {(except those Settlement Class Members who file timely and
valid objeciions), be continued or adjourned by order of the Court; |

9. Providing a procedure for members of the Setlement Class to request
exclusion from the Settlement Class and for filing papers in support of the Settlement with the
Court;

16, Providing that any objections by any Settlement Class Member to: (i) the
certification of the Settlement Class and the proposed settlement contained m the Settlement
Agreement and described in the Long Vorm Notice, including the provision for payment of
attorneys’ fees and reimbursement of expenses, and/or (if) entry of the Judgment, shall be heard and
any papers subtmitted in support of said objections shall be considered by the Court at the
Settlement Hearing only if, on or before a date {(or dates) to be specified in the Preliminary

-6 -
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Appraval Order, such objecior serves a written objection on Lead Class Counsel by mail or email so
that if is received by Lead Class Counsel no later than the date set by the Court; and

11, Establishing a date (or dates) by which the Parties shall file and serve all
papers in support of the application for final approval of the Settlement, including the provision for
payment of certain attorneys’ fees and reimbursement of expenses, and/or in response to any valid
and timely objections received by the designated counsel for the parties identified in the Settlement
Motice.

€. - Notices to the Settlement Class. - BevMo shall give notce of the Bettlenent as
follows:

1. E-mail Notice. Using the information in its computer database, BevMo shall
communicate notice of the Settlement to Settdement Class Members by electronic mail substantially
in the form of Exhibit 4 (the “Email Neotice'). The Email Notice shall contain a link to the
Settlement Website (as defined herein). The Parties recognize that BevMo's computer database may
not have a current or accurate email address for each Settlement Class Member and agree that
BevMo shall be under no obligation fo independently attempt to update or correct ifs database, but
shall provide on the Setflement Website a means for class members to update their contact
information, which will promptly be included in the database.

2. Publication Notice. BevMo shall cause the notice of the Settlement to be
published substantially in the form of Exhibit 5 hereto (the “Publication Notice”). The Publication
MNotice shall include the URL of the Settlement Website. The Publication Notice shall be published
on lwo separate occasions in the form of 1/8 page black and white adsin the following publications:
(1) Los Angeles Times; (2) San Francisco Chronicle; (3) Sacramento Bee; {4) Orange County
Register; (5) San Diego Union Tribune; and (6} the Bay Area News Group of papers, which
includes () San Jose Mercury News, (b) San Mateo County Times, (¢) Contra Costa Times, (d)
West County Times, (€) East County Times, (f) San Ramon Valley Times, (g) Oakland Tribune, (h)
Vallejo Tunes-Herald, (i) Vacaville Reporter, () Marin Independent Journal, (k) Santa Cruz

Sentinel, (1) The Argus/The Daily Review, and (m) Tri-Valley Times.
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3. Settlement Website. BevMo shall set up a website (the “Settlement
Website’™) on which it shall post the Long Form Notice as-well as: (1) a-contact information update
instructions substantially in the form of Exhibit 6 hereto (the “Contact Information Update
Instructions™: and {2) a request for exclusion or opt-out form substantially in the form of Exhibit 7
hereto (the “Opi-Out Form”). The Settlement Website will be made active no later than 60 days
following entry of the Preliminary Approval Order, and shall remain active until 60 days after the
Effective Date.

4. All costs of notice shall be borne by BevMo.

b The Judgment. If, at or after the Settlement Hearing, the Settlement Agreement is
approved by the Court, the Parties shall submit to the Court the Judgment:

1. Ratifying the certification of the Settlement Class and approving the
Settlement Agreement, judging ifs terms to be fair, reasonable, and adequate and in the best
interests of the Settlement Class Members, directing its consummation in accordance with its ferms,
and reserving continuing jurisdiction to implement, enforce, administer, effectuate, interpret,
monitor and ensure compliance with the provisions of the Settlement Agreement and the Judgment;

2. Ordering the parties fo carry out or complete the provisions of this Settlement
Agresment,

3. Dismissing the Action as to the Defendant on the merits, with prejudice and
without costs {except as otherwise provided herein) and releasing the claims of the Setilement Class
Members as described in Section [I{J) herein,

4, Barring and permanently enjoluing the Settlement Class Members from
prosecuting any action in state or federal court against BevMo and its predecessors, successors,
ghaﬁﬁﬁaldem, parents, subsidiaries, affiliates, present or former officers, directors, partners, insurers,
employecs, associates, agents, attorneys, representatives, heirs, successors, assigns, and
administrators with respect to any and all individual or class claims to be released pursuant to
Section 11(J) herein;

8. Determining the Judgment 1o be final.
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E. Making Permanent the Changes to Advertising Regarding the 5 Cent Sale.
After the Action was filed, BevMo made two changes to its advertising regarding the 5 Cent Sale,
which Plaintiff acknowledges addressed the issues raised in the Action, removed any doubt as to
whether BevMo’s advertising regarding the 5 Cent Sale complied with California law, and
remedied his allegations that BevMo's representations misled or were likely to mislead consumers.
First, BevMo moved the term “ClubBev” so that it was not immediately proximate to the price that
the consumer must pay for the first bottle of wine sold as part of any two-boitle set sold during the 5
Cent Sale. This change is reflected in Exhibit 8 hereto, which shows advertising used at the time -
the Action was filed and the change described in the preceding sentence. Second, BevMo modified
the customer notice used in connection with the 5 Cent Sale to state that the price of the first bottle
of wine sold as part of any two-bottle set sold during the 5 Cent Sale was an “undiscounted” price.
This change is reflected in Exhibit 9 hereto, which shows advertising used at the time the Action
was filed and the change described in the preceding sentence. BevMo agrees that, for so long as it
continues offering products as part of the 5 Cent Sale, its advertising will continue to (i) refrain
from using the term “ClubBev” immediately proximate to the price that the consumer must pay for
the first botile of wine sold as part of any two-bottle set sold during the 5 Cent Sale, and (i) identify
in the customer notice/disclaimer that the price paid by the consumer for the first boitle of wine sold
as part of any two-bottle set sold during the 5 Cent Sale is an “undiscounted” price (or a materially
similay statement).

F. Settlement Discount Coupon.

1. Automatie Eligibility for Discount Coupon, As part of the consideration for
the agreerent to dismiss the Action as provided for in this Settlement Agreement, and for entry of
the Judgment as provided for in Section 1(D), BevMo shall make available to each Settlement
Class Member in accordance with the procedures set forth in Section Il(G) hereto, one coupon
redeemable for a discount of $1.00 on a new purchase from BevMo (cach a “Discount Coupon”
and Gaflﬂczivéiy, “Driscount Coupons™ for cach two-bottle set of wine that the Settlement Class

Member purchased pursuant to a 5 Cent Sale during the Class Period.

-G -
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2. Terms of Discount Coupons. Discount Coupons can be redeemed in-store
for a discount on any goods sold by BevMo up to one hundred eighty (180) days after the Discount
Coupons are issued by BevMo. Discount Coupons have no cash value, are not transferable, and may
be redeemed only by the owner of the ClubBev account number that appears on the Discount
Coupon. Discount Coupons may be combined with one another, Discount Coupons cannot,
however, be used with any other coupon (e.g., a promotional coupon) that is not a Discount Coupon
{ssned pursuant to this Settlement. Discount Coupons cannot be used for online purchases, and
cannot be applied to any prior purchases.

G. Claims Administration. BevMo shall be responsible for reviewing its computer
database and identifying Settlement Class Members and the number of Discount Coupons that each
Settlement Class Member is entitled to receive. Within 60 days of the Effective Date, BevMo shall,
subject to the limitations of this section, distribute by electranic mail all Discount Coupons required
to be distributed by the terms of Section 11(E) above. BevMo shall be obligated only to use the
information in its computer database to identify Settlement Class Members who are fo receive
Discount Coupons and their email addresses, and shall be under no obligation fo attempt to update
or correct its computer database with respect to such information; unless, however, a Settlement
Class Member updates his or her contact information with BevMo, in which case BevMo shall be
obligated to use that electronic mail address in sending out Discount Coupons. A Settlement Class
Member may update his or ber contact information by following the Contact Information Update
Tustructions described in Section IKC)(3) above and Exhibit 5 hereto. BevMo shall bear all of the
vosts of claims administration process as set out in this Section I{(). BevMo shall maintain
sufficient records such that Lead Class Counsel, on reasonable notice, can review BevMo's
compliance with its obligations under this Section [{G); provided, however, that any such review
shall be entirely at Lead Class Counsel’s expense,

H. Attorneys’ Fees To Lead Class Connsel And Payment To Class Representative..

1. Attorneys’ Fees Incurred in Prosecuting The Action. The Parties agree
that attorneys’ fees and costs of up to $296,000 incurred in prosecuting the Action are appropriate
and should be approved by the Court, Lead Class Counsel states that he has already incurred foes

=10 -
41192863 - NRISIZIZI




LA

MRoon ~E oh

and costs substantially in excess of $296,000 in prosecution this action, but has agreed that any fee
petition he files will not seek reimbursement of fees, costs and expenses in excess of this amount.
BevMo.agrees to pay any award of attorneys” fees, costs and expenses approved by the Court up 1o
$296,000.

2. Payment to the Named Plaintiff. The Parties agree that payment (o (he
Named Plaintiff in the ammﬁn‘t of $1,000 is appropriate and fair and should be approved by the
Court. The Named Plaintiff sought out counsel to pursue this Action, spent considerable time
himselfin pursuing the-Action, including having his deposition taken, and incurred substantial
personal risks in pursuing the Action. The payment o the Named Plaintiff is in no way an
acknowledgement by BevMo that the Named Plaintiffs actions were proper, that he was wronged
in any respect, or that BevMo has any Hability for any of the acts complained of in the Action,

3. General Provisions, The foregoing amounts will be paid by BevMo to Lead

- Class Counsel and the Class Representative within thirty (30) days of the Effective Date. BevMo

agreed to the payment of such amounts after reaching agreement upon all other material terms of
the Settlement Agreement, }jeﬁfendamg its present and former officers, directors, shareholders,
parent companies, subsidiaries, affiliated companies, employees, agents, attorneys, representatives,
heirs, successors and assigns, shall not be Hable to any person for any additional fees, costs or
expenses of whatever kind or for whatever pﬁrg;ose {including taxes) in connection with the Action.

I Opt-Out List, Within five business days after the deadline established by the Court
in the Preliminary Approval Order for members of the Settlement Class to request exclusion from
the Settlement Class, Lead Class Counsel shall furnish to Defendant’s counsel a complete list of all
timely and valid reguests for exclusion received by Lead Class Counsel (the “Opt-Gut List™).

£ Releases. In accordance with the provisions of the Judgment, for good and sufficient
consideration, the receipt of which is hereby acknowledged, upon the Effective Date the Plaintiff
and each Settlement Class Member shall be deemed (o have, and by operation of the Fudgment shall
have, fully, finally, and forever released, relinguished and discharged all Released Claims

(including Unknown Claims) against the Released Parties.

“11-
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K. Use of Settlement Agreement. The Parties agree that to the fullest extent permitted
by law, neither the Settlement Agreement nor the settlement, nor any act performed nor document
executed pursuant to or in furtherance of the Settlement Agreement or the settlement: (1) is or may
be deemed to be or may be used as an admission of, or evidence of, the validity of any claim of the
Settlement Class Members; or (2) is or may be deemed to be or may be used as an admigsion of, or
evidence of, any wrongdoing, fankt, omission, or liability of the Defendant in any proceeding in any
court, administrative agency or other tribunal. Nothing in this Section [I{K) shall preclude any party
hereto from using the Settlement Agreement, the Judgment, or any act performed or document
executed pursuant thereto in a proceeding to consummate, monitor or enforce the Settlement '
Agreement, the terms of the Settlement or the Judgment.

L. Settlement Conditioned on Final Judgment. This Settlement Agreement is
conditioned upon the Judgment in the Action becoming Final. If the Judgment is reversed or
vacated, or if the Judgment does not become Final for any other reason, this Settlement Agreement
shall be terminated as provided in Section I(Q) herein. If the Judgment is modified in any manner
which limits the scope of releases given fo the Released Parties as provided under the terms of this
Settlement Agreement or which aliers the Defendant’s obligations as provided under the terms éf
this Settlement Agreement, Defendant shall have the right either to affirm this Settlement
Agreement as modified, or to terminate this Settlement Agreement as provided in Section 1{())
herein.

M. Best Efforts. Upon the entry of the Preliminary Approval Order, the Parties agree 1o
use their best efforts to implement the Settlement or comply with, confirm the bases for or
effectuate the terms of this Seitfement Agreement. The Partics agree to cooperate and use their best
efforts to the extent necessary to effectuate and implement all terms and conditions of the
Settlement Agreement,

M. Publicity. In order {o ensure that all information provided to the Settlement Class
Members regarding the terms and conditions of this Settlement is content nentral and has been
approved by the Court in substance, the Parties agree that they shall not issue any statements for
publication or public comment regarding the terms and conditions of the Settlement beyond

217 -
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disseminating information provided either in this Settlement Agreement and any exhibit thereto or
in the Settlement Notice until after the Settlement Hearing, Notwithstanding the agrecment
contained in this provision, Defendant retains, at all tmes, its right to deny liability. Moreover,
Lead Class Counsel and all members and/or employees of their respective firms agree that they will
not provide sny notice or announcements about the Settlement prior to g‘)reﬁminayy approval by the
Court of this Settlement Agreement.

O, Jurisdiction. The Parties agree that, consistent with California Code of Civil
Procedure Section 664.6, the San Francisco Superior Court (the “Court™) shall have exclusive and
continuing jurisdiction over the parties hereto and the imp.iementétion, effectuation, interpretation,
administration, monitoring and enforcement of this Settlement Agreement and all provisions thereof
(including the permanent changes to BevMo’s advertising described in Section E above) with
respect to all parties hereto and all beneficiaries hereof, including Plaintiff, Lead Class Counsel,
Defendant, all Settlemnent Class Members and Released Parties. The Parties further agree that the
Court shall have the authority to impose sanctions, including without limitation, the authority to
impose injunctive relief, in the event of non-compliance with this section by any party or their
counsel. Any and all disputes, requests or petitions regarding or arising out of the enforcement,
construction, administration or interpretation of the Settlement Agreement, any provisions of the
Settlement Agreement or the Judgment in the Action, must bhe made, if at all, to this Court by
motion to the Court.

P.  Binding Effect. This Settlement Agreement shall be binding upon each of the Parties
hereto, their successors, heirs, assigns, and personal representatives, and upon all other persons
claiming any interest in the subject matter hereto thiough any of the Pasties hereto, including
Plaintiffs and any Settlement Class Member,

Q. Disapproval of Settlement. If this Settlement Agreement is not approved by the
Court {or, in the event of appeal, any appeliate court) i substantially its present forin, the Judgment
does not become Final, or the Settlement Agreement is terminated in accordance with its provisions,
the parties hereto shall be restored to their respective positions as of the date of this Settlement
Agreement. The terms and provisions of the Settlement Agreement shall at that fime have no further

-14 -
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foree and effect with respect to the Parties and, o the extent permitted by law, shall not be used in
any action or proceeding for any purpose: Any Judgment entered in accordance with the terms of
the Settlement Agreement shall be treated as vacated, nunc pro tunc. Any order of the Court
certifying the Settlement Class pursuant to Section II{A} hercin shall be vacated, without prejudice
1o Plaintiffs right o proceed with its motion to certify a class and without prejudice to Defendant’s
right te oppose such certification.

R. No Release of Obligations Created by This Settlement Agreement. The Parties
expressly understand and agree that, by entering into this Sctilement Agreement, none of the Parties-
is releasing any other Party from performance of its obligations under this Settlement Agreement,

5. Applicable Law. The Settlement Agreement shall be governed by and interpreted
according o the laws of the State of California.

T. Entire Agreement, This Seftlement Agreement represents the entire agreement
betwesn the Parties relating to ﬂm subject matter hereof, and supersedes any prior agreements or
understandings between them. The Settlement Agreement may be amended or modified only by a
wiritten instrument, signed by an authorized representatives of each of the Parties hereto with, where
required by law, the approval of the Court.

1. Materiality of Exhibits. All of the Exhibits to the Settlement Agreement are
material and integral parts hereof.

V. Waiver of Breach. The waiver by one Party of any breach of the Settlement
Agreement by any other Party shall not be deemed a waiver of any prior or subsequent breach of the
Seltloment Agreement.

W.  Authority of Signatories. Bach signatory on behalf of a Party to the Setilement
Agreement warrants and represents that he or she is a duly authorized representative of that Party,
with full power and authority to agree to the Settlement Agreement, and all terms herein, on behalf
of that Party.

. Mistake. Fach of the Parties to the Setilement Agreement has investigated the facis

pertaining o it to the extent each party deems necessary, In entering into this Settlement

~14 -
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Agreement, each party assumes the risk of mistake with respect to such facts. This Settlement
Agreement is intended to-be final and binding upon the Parties regardless of any claim of mistake.
Y. Construction. This Setllement Agreement has been reviewed by Plaintiff and
BevMo and their respective attorneys, and each have had full opportunity to negotiate the contents
of this Settlement Agreement, Plamiiff and BevMo waive any common law or statofory rule of
congtruction that ambiguity should be construed against the dratter of this Settlement Agreement,

and agree that the language in all parts of this Settlement Agreement shall i all cases be construed

~as a-whole, according to its fair meaning. Headings or tities of provisions are merely for

convenience, and should not be constraed to limit, expand, or modify in any way the actual
language in each section or subsection.

L. Effectuation of Intent and Purposes, Each Party agrees to execute any and all
documents necessary to effectuate the intent and purposes of this Settlement Agreement.

AA. - Reasonable Extepsions. Withowt further order of the Court, the Parties hereto may
agree to reasonable extensions of time to carry out any of the provisions of this Settlement,

BB. Notices to Counsel or to Defendant. All notices, requests, demands and other
communications required or permitted to be given pursuant fo this Setilement Agreement to
Counsel of the Pariies or to Defendant shall be in writing, and shall be delivered to either Lead
Class Counsel or BevMo, as required herein’, by First Class U.S. Mail, postage prepaid or by email

to the following addresses:

Lead Class Counsel: BevMu:

Robert §. Stein 11, Esg. Dianiel Carter
ALVARADOSMITH, _ Chief Financial Officer

A Professional Corporation Beverages & More, Inc.

I MacArthur Place, Suite 200 1401 Willow Pass Road, Suite 200
Santa Ana, TA 92707 Concord, CA 94520
rsteinsettlement@alvaradosmith.com carterd{@bevmo.com

with copy to:

" For avoidance of doubt, any objector who wishes to object to the Settlement need only
deliver his or her objection 1o Lead Class Counsel (and not to BevMo) pursuant to Section 11.B.10
of this Settlement Agreement.

215
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Douglas A Winthrop, Esq.

Arnold & Porter LLP

Three Embarcadero Center, 108 Fl,
San Francisco, CA 94111

CC.  Counterparts. This Settlement Agreement may be executed in one or more
counterparis. All executed counterparts and each of them together shall constitute one and the same
instrument., Counsel for parties to the Settlernent Agresment shall exchange among themselves
copies of the original signed counterparts, and a complete set of original signed counterparts shall
be filed with the Courtr—-

DD, Finality. This Settlement Agreement is intended to be Final and binding among the
Parties, and is further intended 1o be a full and final accord and satisfaction between each of them,
Diefendant and Plaintiff each rely on the finality of this Settlement Agreement as a material factor
inducing that party’s execution of this Seitlement Agreement.

EE.  Advice of Counsel. All Parties acknowledge that they have read and understand and
consent to the terms of this Settlement Agreement; that they have been advised by their respective
legal counsel with respect thereto; that they understand and acknowledge the significance and
consequences of this Setilement Agreement and each of the terms thereof, including (without
limitation) the releases set forth in Section TI(J) herein; that they have agreed thereto knowingly and
voluntarily; and that they have not relied upon any representation, declaration, promise or

inducement other than as set forth in this Setflement Agreement.

Pated; December 2014

Jrm—

PETER R. GRAY. JE,

Diated: December g%M » 2014 ALVARADO SMITH, A Professional Corporation
Lead Class Coungel o,
(f‘f'f
. fﬁ:f o F

By: o ‘fLI oo
o ff# T W, £ e
Print Name: ﬁ@fﬁi{i{ﬁw{ -y if [ o7

%
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Dated: December 18,2014 BEVERAGES & MORE, INC,,
' Defendant .
By:
Print Name: DANIEL T, CARTER
EXECUTIVE VICE PRESIDENT
its:
17
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ExmpBiT 1
LonG ForM NOTICE

(REVISED PER COURT ORDER DATED JANUARY 16, 2015)
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
CITY AND COUNTY OF SAN FRANCISCO

PETER R. GRAY,JR et al,, Civ. No. CGC-09-493678

Plaintiffs,
v NOTICE OF PENDENCY AND

BEVERA.GES & MORE, INC. DBA BEVMO, SETTLEMENT OF CLASS ACTION

Defendant.

TO:

ANY NATURAL PERSON WHO, FROM OCTOBER 21, 2005 THROUGH FEBRUARY
9, 2010 (THE “CLASS PERIOD”), PURCHASED ONE ORE MORE TWO-BOTTLE
SETS OF WINE AT BEVERAGES & MORE (“BEVMO”) PURSUANT TO A BEVMO “5
CENT SALE” EITHER (1) FROM A BEVMO STORE LOCATED IN THE STATE OF
CALIFORNIA OR (2) THROUGH BEVMO’S WEBSITE AND MADE PAYMENT FROM
A BILLING ADDRESS IN THE STATE OF CALIFORNIA, BUT EXCLUDING THE
JUDGE ASSIGNED TO THIS MATTER AND HIS IMMEDIATELY FAMILY,
DEFENDANT, ANY ENTITIES IN WHICH DEFENDANT HAS A CONTROLLING
INTEREST OR WHICH HAVE A CONTROLLING INTEREST IN DEFENDANT, AND
THE OFFICERS, DIRECTORS, AFFILIATES AND ATTORNEYS FOR DEFENDANT
(THE “SETTLEMENT CLASS”).

PLEASE READ THIS NOTICE IN ITS ENTIRETY. YOUR RIGHTS MAY BE
AFFECTED BY PROCEEDINGS IN THIS LITIGATION.

If you purchased one or more two-bottle sets of wine at BevMo pursuant to a 5 Cent Sale during the Class
Period, you could get a payment in the form of one or more Discount Coupons from a class action
settlement (the “Settlement”). The Settlement website is www, {####HEH#EE] com.

L]

If approved by the Court, the Settlement will provide: (1) permanent changes to BevMo’s
marketing practices relating to its 5 Cent Sales; (2) to each person that BevMo’s computer
records identify as a member of the Settlement Class (“Settlement Class Members”), one (1) one-
dollar ($1.00) Discount Coupon for each two-bottle set of wine purchased pursuant to a 5 Cent
Sale during the Class Period; and (3) up to $296,000 in atiorneys’ fees, expenses and costs, and a
$1,000 award to Plaintiff Peter R. Gray, Jr. (the “Named Plaintiff”), and any taxes. Information
about how Settlement Class Members can obtain Discount Coupons is below.

Attorneys for the Named Plaintiff (“Lead Class Counsel”) state that they have incurred in excess
of $425,000 in attorney’s fees, costs and expenses. They have agreed to limit their request for
fees costs and expenses, which must be approved by the Court, to $296,000. Lead Class Counsel
for the Named Plaintiff also intends to ask the Court to award the Named Plaintiff $1,000 as an
award for his time spent on the lawsuit. Those amounts, if approved by the Court, will be paid by
BevMo, and will not reduce the amount of relief available to class members.

The Settlement resolves a lawsuit as to whether BevMo allegedly made misleading statements to
California consumers with respect to its 5 Cent Sale wine promotion in violation of California
Civil Code Section 1750 et seq., California Business and Professions Code Section 17200 ef seq.,
and California Business and Professions Code Section 17500 ef seq. BevMo denies the
allegations in the lawsuit and denies any wrongdoing and no court has decided that BevMo did
anything wrong.
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If the Court orders payments to Seftlement Class
Members, and if BevMo’s computer records show
you are a Settlement Class Member, BevMo will
automatically email you one (1) one-dollar
Discount Coupon for each two-bottle set of wine
you purchased pursuant to a 5 Cent Sale from
October 21, 2005 through February 9, 2010.
BevMo will use the email address it has on file for
you.

You will also give up your right to be part of any
other lawsuit against BevMo about the claims in
this case.

If you are a Settlement Class Member and you
believe your email address in BevMo’s database is
out of date or incorrect, you must update your
email address no later than {#####4] to receive
one or more Discount Coupons. You can update
your contact information at BevMo.com or by
calling 1-877-77BEVMO during BevMo's business
hours.

Submit a written objection explaining why you do
not like the Settlement and think it should not be
approved. You must send your objection to Lead
Class Counsel by mail or email so that it is received
by Lead Class Counsel no later than {####}, who
will then file it with the Court for you. If you
submit an objection, you may also speak at the
Court’s Final Approval Hearing to explain vour
position.  You are not required to attend the
hearing, though. The Final Approval Hearing will
take place on {[#HHH] at ().

Get no payment in the form of one or more
Discount Coupons. This is the only option that
allows you to be a part of any other lawsuit against
BevMo about the legal claims in this case.

These rights and options are explained in more detail below.

INQUIRIES

Please do not contact the Court regarding this notice (“Notice™). All inquiries concerning this Notice, or
any other questions by Settlement Class Members, should be directed to Lead Class Counsel:

Robert J, Stein 11T
ALVARADOSMITH, APC

1 MacArthur Place, Suite 200
Santa Ana, CA 92707
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Tel: (714) 852-6837
rstein.settlement@alvaradosmith.com

COMMON QUESTIONS AND ANSWERS CONCERNING THE SETTLEMENT

.. What is the purpose

1

This notice has been issued pursuant to-an Order of the Superior Court of the State of California in San
Francisco County. The purpose of this notice is to inform you of the proposed Settlement of this class
action litigation (the “Action”). It is also to inform you of the hearing to be held by the Court to consider
the fairness, reasonableness, and adequacy of the Settlement at what is called a “Final Approval Hearing.”
This Notice describes the rights you may have in connection with the Settlement and what steps you may
take in refation to the Settlement and the Action.

2. What is this lawsnit about?

The lawsuit is known as Gray v. Beverages & More Inc., Civ. No. CGC-493678, and the Court in charge
of the case is the Superior Court of the Statc of California in San Francisco County (the “Court™).

BevMo periodically holds 5 Cent Sale wine promotions in California in which consumers can buy one
bottle of wine and get a second bottle of wine for five cents. To participate in a 5 Cent Sale, a consumer
must provide evidence of membership in BevMo’s rewards program, called ClubBev.

The Action alleges that from October 1, 2005 through February 9, 2010, BevMo made misleading
statements to California consumers about the 5 Cent Sale, which allegedly caused consumers to believe
they were receiving a larger discount than they were, in fact, receiving, in violation of several of
California’s consumer protection laws, including Civil Code Section 1750 er seq. and Business &
Professions Code Sections 17200 er seq. and 17500 ef seg. The Named Plaintiff sought, among other
things, declaratory and injunctive relief, restitution, damages, and attorneys” fees. The Named Plaintiff
has estimated that Class Members experienced damages in the amount of approximately $5.00 per
purchase of a two-bottle set of wine.

BevMo denies the allegations in the Action, and denies any wrongdoing. In particular, BevMo denies
that its marketing with respect to its 5 Cent Sale has been in any way misleading or inconsistent with the
requirements of California’s consumer protection laws. BevMo also denies that the Named Plaintiff’s
claims can be adjudicated appropriately on a class basis.

Why is

In a class action, one or more individuals and/or entities, called Named Plaintiffs, sue on behalf of ail
individuals and/or entities that have similar claims. All of these individuals and/or entities are referred to
collectively as a class, and each individual or entity is known as a class member. One court resolves all
issues for all class members, except for those class members who exclude themselves from the class.

4. 'Why did the parties agrec fo the proposed settioment?

Each party has investigated the facts of this case by obtaining, reviewing, and analyzing information from
the other party regarding the allegations in the Action.
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The Named Plaintiff and BevMo do not agree regarding the merits of the Named Plaintiff’s allegations
with respect to liability, or with respect to the amount of money (if any) that would be recoverable by the
Settlement Class if the Named Plaintiff were to prevail at trial. The issues on which the Named Plaintiff
and BevMo disagree include: (1) whether BevMo violated California’s consumer protection laws; (2)
whether a class could legally be certified by the Court if the parties did not settle; and (3) the amount of
monetary relief (if any) to which Settiement Class Members would be entitled.

This matter has not gone to trial and the Court has not decided in favor of either the Named Plaintiff or
BevMo. Instead, the Named Plaintiff and BevMo have agreed to settle the Action.

The parties have negotiated the terms of an Agreement of Settlement (the “Settlement Agreement™) in the
Action, which is on file with the Court. The Settlement Agreement was reached only after arm’s-length
negotiations between the parties, who were represented by separate counsel with extensive experience and
expertise in class action litigation. During the negotiations, both parties had a clear view of the strengths
and weaknesses of their respective claims and defenses.

Although BevMo vigorously denied, and continues to deny, any wrongdoing or liability regarding the
Named Plaintiff’s allegations, BevMo has agreed to settle the Action to avoid the expense, risk, and
inconvenience of a trial on the merits and any subsequent appeals, and to put to rest and finally terminate
the Action and all Released Claims (as defined below in the response to Question No. 5).

Based on a thorough analysis of the facts and the applicable law, and after taking into account the
material benefits afforded to the Settlement Class through settlement of this Action, and the risk, delay,
and expense of a trial on the merits against BevMo and any subsequent appeals, the Named Plaintiff and
Lead Class Counsel also concluded that a settlement of the Action on the terms set forth in the Settlement
Agreement is fair, reasonable, adequate, and in the best interest of all Settlement Class Members.

What arc the basic te

rms of the proposed settlement?

The proposed Settlement consists of the following elements.

e DPermanent Changes to Advertising Regarding the 5 Cent Sale. After the Action was filed,
BevMo made certain changes to its advertising regarding the 5 Cent Sale. In the Settlement
Agreement, BevMo agrees that, for as long as it continues offering products as part of the 3 Cent
Sale in California, its advertising will continue to reflect these changes.

s Settlement Discount Coupons. Using the customer information in its database, BevMo will send
to each Settlement Class Member, by email, a coupon redeemable for a discount of $1.00 on a
new purchase from BevMo (each a “Discount Coupon” and collectively “Discount Coupons™) for
each two-bottle set of wine that the Settlement Class Member purchased pursuant to a 5 Cent Sale
during the Class Period.

o Terms of Discount Coupons. Discount Coupons can be redeemed in store for a discount on any
goods sold by BevMo up to one hundred eighty (180) days after they are issued by BevMo.
Discount Coupons have no cash value, are not transferable, and may be redeemed only by the
owner of the ClubBev account number that appears on the Discount Coupon. Discount Coupons
can be combined with one another, but they cannot be used with any other coupon (e.g, a
promotional coupon) that is not a Discount Coupon provided pursuant to the Settlement.
Discount Coupons cannot be used for online purchases, and cannot be applied to any prior
purchases. If coupons are used to purchase alcoholic beverages, coupons cannot cover the full
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price of the purchase; in such cases, coupons can at most cover the dollar amount, rounded down,
with the purchaser responsible for paying the remaining charge.

¢ BevMo to Bear Costs of Administration. BevMo will bear all costs incurred with respect to
providing notices to Settlement Class Members and administering the Settlement.

¢ BevMo to Pay Attorneys” Fees and Costs. Lead Class Counsel state that they have incurred costs,
expenses and attorney’s fees in excess of $425,000, however, they have agreed to limit any
request they make to the Court for an award of attorneys” fees and costs incurred in prosecuting
this lawsuit to $296,000. The Named Plaintiff also intends to ask the Court to award him $1,000
as an award for his time spent on the lawsuit. Those amounts, if approved by the Court, will be
paid by BevMo, and will not reduce the amount of relief available 1o class members.

e Settlement Class Members To Release Claims Against BevMo. If the Settlement Agreement is
finally approved by the Court, the Court will enter the final Judgment dismissing with prejudice

all “Released Claims” against all “Released Parties.”

o “Released Claims” means any and all claims, rights, damages, losses, demands,
obligations, actions, causes of action, suits, cross-claims, matters, issues, debts, liens,
contracts, liabilities, agreements, costs, or expenses of any nature whatsoever, ascertained
or unascertained, suspected or unsuspected, existing or claimed to exist, including
“Unknown Claims” (as defined herein), the Plaintiff and/or any and ali Settlement Class
Members that: (a) arise out of the Action, or (b) relate to any marketing, advertising,
promotional activity and/or representations made by the Defendant associated with any 5
Cent Sale during the Class Period, against any Released Party.

o “Released Parties” means BevMo and all of its past and present officers, directors,
agents, servants, sureties, attorneys, employees, parents, associates, controlling or
principal shareholders, general or limited partners or partnerships, subsidiaries, divisions,
affiliates, insurers, and all successors or predecessors in interest, assigns, or legal
representatives.

o “Unknown Claims” means all claims arising out of any matter covered by the Released
Claims, which in the future are or may be found to be other than or different from the
facts now believed to be true, so that each person or entity so affected shall be deemed to
have expressly waived all of the rights and benefits of Section 1542 of the Civil Code,
which reads as follows: _

Section 1542. Certain Claims Not Affected by General Release. A
general release does not extend to claims which the creditor does not

know or suspect to exist in his or her favor at the time of executing
the release, which if known by him or her must have materially
affected his or her settlement with the debtor.

o All persons or entities providing releases under the Settlement Agreement, including all
Settlement Class Members, upon the date the Judgment becomes “Final” (as defined in
the Settlement Agreement) shall be deemed to have, and by operation of the Judgment in
the Action shall have, waived any and all provisions, rights, and benefits conferred by
Section 1542 of the California Civil Code. All persons or entities providing releases
under the Settlement Agreement may hereafter discover facts other than or different from
those which he, she or it now knows or believes to be true with respect to the subject
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matter of the Released Claims, but such person or entity upon the Judgment becoming
final shall be deemed to have, and by operation of the Judgment in the Action shall have,
fully, finally and forever settled and released any and all such claims, known or
unknown, suspected or unsuspected, comtingent or non-contingent, whether or not
concealed or hidden, which now exist, or heretofore have existed upon any theory of law
or equity now existing or coming into existence in the future, including conduct which is
negligent, intentional, with or without malice, or a breach of any duty, law or rule,
without regard to the subsequent discovery or existence of such different or additional
facts.

If BevMo’s computer records identify you as a Settlement Class Member, BevMo will automatically
email to your email address on file with BevMo one (1) one-dollar Discount Coupon for each two two-
bottle set of wine you purchased from BevMo in California pursuant to a 5 Cent Sale during the Class
Period. I your email address has changed, or if you are not sure if BevMo has vour correct email
address, you can update your contact information online at BevMo.com or by calling BevMo at 1-877-
TIBEVMO. Detailed instructions to update your contact information are at www. HH#HEHH#H## com.

How and when will the Court dedide whether to approve the settlement?

A settlement approval hearing {the “Final Approval Hearing™) will be held before the Honorable Curtis E.
A. Karnow, Judge of the Superior Court of the State of California, County of San Francisco, 400
McAllister Street, Department 304, San Francisco, California on {###), 2015 at {####) {##}.m. Pacific
Time to determine: (1) whether the proposed settlement of the Action on the terms and conditions
provided for in the Settlement Agreement is fair, reasonable, adequate, and in the best interests of the
Settlement Class pursuant to California Civil Code Section 1781 and California Rules of Court, Rule
3.769, and should be approved by the Court; (2) whether a Judgment as provided for in the Settlement
Agreement should be entered; (3) whether to award Lead Class Counsel their requested attorneys’ fees
and reimbursement of expenses; and (4) whether to award the Named Plaintiff his requested incentive
payment. The Court may continue or adjourn the Final Approval Hearing without further notice.

Any Settlement Class Member may enter an appearance with the Court in this case individually or
through a lawyer he or she retains. If Settlement Class Members do not enter an appearance, they will be
represented by Lead Class Counsel.

Any Settlement Class Member who wishes to make a written objection to the Settlement or to any aspect
thereof must mail or email such objection so that it is received by Lead Class Counsel on or before {###},
2014, at the postal or email address provided in this notice

Any Settlement Class Member who does not make an objection in the manner provided in this Notice will
be deemed to have waived such objection and will forever be foreclosed from making any objection to the
proposed Settlement set forth in the Settlement Agreement or any aspect thereof, unless otherwise ordered
by the Court. Any Settlement Class Member who submits a timely objection may speak to the Judge at
the Final Approval Hearing to explain his or her objection. However, if you file an objection, you are not
required to appear at the Final Approval Hearing. The Court will consider your written objection even if
you do not appear.
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Any written objection must indicate the case name (Gray v. Beverages & More Inc., Civ. No. CGC-
493678) and also include the following information: (1) name, address, and telephone number of the
Settlement Class Member; (2) all grounds for the objection, including any legal support the Settlement
Class Member or his or her counsel wish to assert; (3) if represented by counsel, the name, address, and
telephone number of all counsel who represent the Settlement Class Member; (4) a statement confirming
whether the Settlement Class Member or counsel plan to appear at the Final Approval Hearing; (5) the
name, address, and telephone number of any counsel that will appear at the Final Approval Hearing; and
(6) the number of times the Settlement Class Member and his or her attorney (if applicable) have filed an
objection to a class action settlement in the previous five years and the identity of the case and the nature
and outcome of each objection.

What am [ giving up to set relief as a Settlement Class Member?

Unless you exclude yourself, you will remain in the Settlement Class. That means that if the Settlement
is approved by the Court, you and all Settlement Class Members will release (agreeing never to sue,
continue to sue, or be part of any other lawsuit) all claims against BevMo and the other Released Parties
(as defined above in the response to Question No. 5) in connection with your purchase of one or more
two-bottle sets of wine from BevMo in California pursuant to a 5 Cent Sale during the Class Period,
except that you do not release the Released Parties from any claim or action to enforce the Settlement
Agreement. It also means that all of the Court’s orders will apply to you and legally bind you. Unless
you exclude yourself, it also means you will accept one or more Discount Coupons as the sole recovery
you will receive in connection with your purchase of a two-bottle set of wine from BevMo in California
pursuant to a 5 Cent Sale during the Class Period. If you do not exclude yourself from the Settlement you
will be considered to have agreed to the release of claims unless you exclude yourself from the Settiement
by following the instructions in the answer to Question No. 10 below.

Also, if you previously filed a timely, valid request for exclusion (an “Opt-Out Form™), then you are not a
member of the Settlement Class.

. How do I sct out of the Settlement?

If you do not want to be part of this Settlement, and you want to keep the right to sue or continue to sue
BevMo on your own based on the legal claims raised in this Action, then you must take steps to get out of
the Settlement. This is called excluding yourself from—or “opting out™ of—the Settlement. To exclude
yourself from the Settlement, you must send a letter or email to Lead Class Counsel stating you want to
be excluded as a Seftlement Class Member in the lawsuit entitled Gray v. Beverages & More Inc., Civ,
No. CGC-493678, or you can submit an online Opt-Out Form at the website www, {####H##55) com. Be
sure to include your name, address and telephone number. Opt-Out Forms submitted by email or via the
settlement website must be submitted on or before {#####}. Opt-Out Forms submitted by mail must be
postmarked no later than {###5#H#} and sent to Lead Class counsel at the address in this Notice.

You cannot exclude yourself by telephone. If you properly exclude yourself, you will not receive a
settlement payment in the form of a Discount Coupon, you cannot object to the Settlement, and you will
not be legally bound by anything that happens in this Action.

11. Iater?

Mo for the same thing

I 1 do not exclude myself, can I sue Bev
No. Unless you exclude yourself, you give up any right to sue BevMo for the claims that this Settiement

resolves. If you have a pending lawsuit, speak to your lawyer in that case immediately, since you may
have to exclude yourself from this Seitlement Class to continue your own lawsuit.
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o0 Do Ihave a lawver in this case

Yes. The Court appointed lawyers to represent you and the other Settiement Class Members. These
lawyers are known as plaintiff’s counsel, and in this notice they are also called Lead Class Counsel. If
you want to be represented by your own lawyer, you may hire one at your own expense. Individuals who
choose to opt out of the settlement will not be represented by Lead Class Counsel.

13. - How will the Iawyers be paid?

Lead Class Counsel have spent time and money litigating this Action on a contingent fee basis. That
means they have paid for the expenses of the litigation themselves with the expectation that if they are
successful in obtaining relief for a class of persons, they will receive attorneys’ fees and be reimbursed for
their litigation expenses by BevMo. This is customary in this type of litigation. Lead Class Counsel will
not receive attorneys’ fees or be reimbursed for their litigation expenses unless ordered by the Court,
Therefore, Lead Class Counsel will file a motion asking the Court at the Final Approval Hearing to make
an award of attorneys’ fees and costs. They will ask for an amount up to $296,000 to cover costs of
litigation and settlement and attorneys’ fees. They will also ask for an award to the Named Plaintiff in the
amount of $1,000, and any taxes. The Court may award less than these amounts. Any amounts awarded
by the Court will be paid by BevMo.

and requesting exclusion?

14 Whatis the difference between objecting

Obiecting is appearing in the case and asking the Court not to approve the Settlement because you do not
believe it is fair. If the Court agrees with you, there will not be any Settlement and you and the other
class members will not receive anything under the Settlement Agreement.

Requesting exclusion or opting out is telling the Court you do not want to be part of the Settlement Class
and Settlement Agreement. If you exclude yourself by submitting an Opt-Out Form, you cannot object to
the Settlement because it no longer concerns you.

15, -ZAdditibiléli}filjn'fdtfﬁlii_t_dl"i.}:’_ =

You can get more information by contacting Lead Class Counsel,

This Notice is a summary and does not describe all of the details of the Settlement Agreement. For full
details of the matters discussed in this notice, you may want to review the Settlement Agreement, which
is posted at www. {##H#H#H ] com. That website also contains detailed instructions on how to update
your contact information,-as well as an opt-out form for those who wish to exclude themselves from the
settlement. Note that the Settlement Agreement posted on the website confains examples of the
advertising changes that BevMo has made, and that will be made permanent under the Settlement. The
Setflement Agreement is also filed with the Court, and may be inspected during business hours, at the
office of the Civil Clerk of the Court, San Francisco Superior Court, 400 McAllister $t., Room 103, San
Francisco, California 94102, The case is entitled Gray v. Bevergges & More Inc., Civ. No. CGC-493678,
The Court’s on-line docket is located at hitp//www.sfsuperiorcourt.org/onlineservices.

PLEASE DO NOT CALL OR WRITE TO THE COURT FOR INFORMATION OR ADVICE
DATED: , 2015 BY ORDER OF THE SUPERIOR COURT OF THE

STATE OF CALIFORNIA, COUNTY OF SAN
FRANCISCO
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EXHBIT 2
[PROPOSED]

ORDER PRELIMINARILY APPROVING SETTLEMENT
AND PROVIDING FOR NOTICE
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DOUGLAS A, WINTHROP (183532)
douglas. winthrop@aporter.com
ARNOLD & PORTER LLY

Three Embarcadero Center, 10th Floor
San Francisco, California 94111-4024
Telephone:  415471.3100
Facsunile: 415.471.3400

Attorneys for Defendant
BEVERAGES & MORE, INC,

ROBERT 1. STEIN III {212495)
rstein(@alvaradosmith.com
ALVARADO SMITH

A Professional Corporation

1 MacAxthur Place, Suite 200
Santa Ana, California 92707
Telephone:  714.852.6800
Facsimile: 714.852.6899

Attorneys for Plaintiff
PETER R. GRAY ., JR.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO

UNLIMITED JURISDICTION

PETER R. GRAY, JR,, on behalf of himnsel{

and all others similarly siinated,
Plaintiffs,
V.

BEVERAGES & MORE, INC. dba
BEVMO, a Delaware corporation,

Defendant.

Case No.: CGC-09-493678

Action Filed: October 22, 2000
(Class Action

[PROPOSED] ORDER PRELIMINARILY
APPROVING SETTLEMENT AND
PROVIDING FOR NOTICE

Dept: 304
Judge: Hon. Curtis E. A. Kamow
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WHEREAS, Plaintiff Peter R. Gray, Jr. (‘Plaintiff” or “Named Plaintiff””) and Defendant
Beverages & More, Inc. (“Defendant” or “BevMo™) (each a “Party” and collectively the “Partics”)
having made an application for an order preliminatily approving the settlement of the above-
captioned action (the “Action™), in accordance with the Agreement of Setilement dated
December |, 2014 (the “Settlement Agrecment”™ or “Settlernent”), which, together with the
Fixhibits annexed thereto, sets forth the terms and conditions for a proposed settlement of the Action
with prejudice upon the ferms and conditions set forth therein;

WHEREAS, all defined terms contained herein shall have the same meaning as set forth in
the Settlement Agreement; and

WHEREAS, the Court having read and considered the Settlement Agreement and the
Exhibits annexed thereto, and Plaintiff”s Motion for Preliminary Approval ol Settlement and papers
submitted in support thereof, and for good cause shown:

NOW, THEREFORE, 1T IS HEREBY ORDERED:

1. The Court does hereby prelininarily approve the Settlement Agreement on behalf of
all persons who, during the period from October 21, 2005 through Febroary 9, 2010 (the “Class
Period™), purchased wine at BevMo that was offered as part of a 5 Cent Sale either (a) from a
BevMo store located in the State of California or (b) through BevMo’s website and made payment
from a hilling address in the State of California, but excluding the undersigned and the
undersigned’s immediate family members, any entities in which Defendant has a controlling inferest
or which have a controlling interest in Defendant, and the officers, directors, employees, affiliates,
and attorneys for Defendant (the “Setilement Class”™).

2. A hearing (the “Tinal Approval Hearing™) shall be held before this Court on {##}
{approximately 150 days from the date of entry, calculated as follows: (1) 90 days afier the Notice
Date, which is 60 days after the entry of the Preliminary Approval Order} at {###} Pacilic Time, at
the Superior Court of the Siate of California, County of San Francisco, 400 McAllister Stréet, Dept.
304, San Francisco, California, to determine (a) whether the proposed Setilement Agreement is fair,
reasonable, adequate, and in the best interests of the Settlement Class pursuant to California Rules

of Court, Rule 3.769, and should be finally approved by the Cowrt, and (b) whether & Judgment as
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provided in Paragraph 4 of and Exhibit 3 to the Settlement Agreement should be eniered in this

“matter; {2} whether to award attorneys for Plaintiff (*Lead Class Counsel”) their requested

attorneys’ fees and reimbursement of expenses; (3) whether to award the Named Plaintiff bis
requested incentive award; and (4) whether the proposed relief to the Settlement Class is fair and
reasouable. The Court may continue or adjourn the Final Approval Hearing without further notice
to Settlement Class Members.

3 The Court may decide to approve the Settlement with or without modification and
with or without further notice of any kind. The Court may also enter its Judgment approving the
Settlement Agreement and dismissing the claims in the Complaint, on the merits and with prejudice,
regardless of whether it has approved the relief to the Settlement Class or awarded attorneys’ fees,
reimbursement of expenses, or an award to the Named Plaintiff,

4, The Court approves, as to form and content, the Notice of Pendency and Settlement
of Class Action (the “Long Form Notice”) annexed as Exhibit 1 to the Settlement Agreement, and
finds that the email distribution and publication of the Email Notice and Publication Notice in the
forms annexed as Exhibits 4 and 5 to the Settlement Agreement meet the requirements of Section
1781 of the California Civil Code, Section 382 of the California Code of Civil Procedure, California
Rules of Court, Rule 3.766, and due process, and is the best notice practicable under the
circumstances and shall constitute due and sufficient notice to all persons entitled thereto.

5. Defendant shall undertake the administrative responsibility of for giving notice to the
Settlerment Class as set forth in Section [I{C) of the Settlement Agreement.

6. Within 60 calendar days of the entry of this Order (the “Notice Date™), Defendant
ghall: (a) disseminate a copy of the Email Notice substantially in the form annexed as Exhiubit 4 to
the Settlement Agreement by electronic mail to all Class Members who can be identitied by a
reasonable effort by Defendant utilizing its computer database as described in Section INCY1) of
the Settlement Agreement; (b) cause the Publication Notice substantially in the form annexed as
Exhibif 5 to the Settlement Agreement {0 be published on two separate occasions in the form of 1/8
page black and white ads in the following publications: (1) Los Angeles Times; (2) San Francisco

Chronicle; (3} Sacramento Bee; (4) Orange County Register; (5) San Diego Union Tribune; and (0}

-7
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the Bay Area News Group of papers, which includes (a8} San Jose Mercury News, {b) San Mateo
County Times, (¢} Contra Costa Times, {d} West County Times, (¢) East County Times, (f) San
Ramon Valley Times, {g} Oakland Tribune, () Vallejo Times-Herald, (1) Vacaville Reporter, ()
Marin Independent Journal, (k) Santa Cruz Sentinel, (1) The Argus/The Daily Review, and (m) Tri-
Valley T iﬁws; and {c} set up the Settlement Website on which it shall post this Order and the
Settlernent Agreement, as well as the Long Form Notice and the Claim Form and Opt-Out Forms
substantially in the forms annexed ag Exhibits 1, 6, and 7 to the Setilement Agreement,

7. At least 14 calendar days prior to the deadline for filing papers in support of the
Final Approval of the Settlement, Defendant shall provide to Lead Class Counsel proof, by affidavit
or declaration, that the notices described in the preceding paragraph have been provided in the
preseribed manner and Lead Class Counsel will include such declaration with the Final Approval of
Settlement papers to be filed with the Court.

8. Lead Class Counsel has the authonty to enter into the Settlement Agreement on
behalf of the Settlement Class and is authorized to act on behalf of the Settlement Class Members
with respect to all acts or consents that may be required by or that may be given pursuant to the
Settlement Agreement or such other acts that are reasonably necessary io consummate the
Setilemernt.

9. Any Settlement Class Member may enfer an appearance in the Action, at his or her
own expense, individually or through counsel of his or her own choice. I Seftlement Class
Members do not enter an appearance, they will be represented by Lead Class Counsel,

10, Any Settlement Class Member who wishes to make a written objection must serve

by mail or email such objection so that it is received not later than L2015

{30 days before the Final Approval Hearing}, by Lead Class Counsel, Robert 1. Stein Hi,
ALVARADO SMITH, APC, 1 MacArthur Place, Suite 200, Santa Ana, CA 92707, Tel: (714) 852-
8637, rstemn.settlemeni(@alvaradosmith.com, who will then file it with the Court. An objection must
imdicate the case name and also include the following information: (1) name, address, and
telephone namber of the Settlement Class Member; (2} all grounds for the objection, including any

tegal support the Settlement Class Member or his or her counsel wish to assert; (3) i represented by

S
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counsel, the name, address, and telephone number of all counsel who represent the Settlement Class
Member; (4) a statement confirming whether the Settlement Class Member or his or her counsel
plan to appear at the Final Approval Hearing; (5) the name, address, and telephone number of any
counsel that will appear atthe Final Approval Hearing; and (6) the number of times the Settlement
Class Member and his or her counsel filed an objection to any other class action settlement in the
previous five years and the identity of that case, the nature and resolution of each objection. Any
Settlement Class Member who does not make his or her objection in the manner provided herein
shall be deemed to have waived such objection and shall forever be foreclosed from making any
objection to the Settlement Agreement, to Lead Class Counsel’s application for fees and expenses,
and/or to the Named Plaintiff’s request for an incentive award, unless otherwise ordered by the
Court. Any Settlement Class Member who submits a timely objection may, but is not required to,
appear and address the Court at the Final Approval Hearing.

11. Al papers including memoranda or briefs in support of {final approval of the
Settlement Agreement, Lead Class Counsel’s application for fees and expenses, and the Named
Plaintifl’s request for an incentive award shall be filed and served no later than

2015 {21 days before the Final Approval Hearing}. Any

opposition papers must be {iled and served by 2015 {14 days before

the Final Approval Hearing}, and any reply papers shall be filed by

2015 {7 days before the Final Approval Hearing}.

iﬁ. Settlement Class Members shall be bound by all determinations and judgments in the
Action, whether favorable or unfavorable, unless such persons request exclusion from the
Setilement Class in a imely and proper manner, as provided as follows. A Seitlement Class
Member wishing to “opt-out” of the Settlement Class and/or request exclusion from the Setilement
Class, shall notify the Lead Class Counsel in writing at the address set forth in the Notice either by
ae:ﬁectmniceﬂ}y submitting web-based opt-out form via the settlement website no later than 14
calendar days prior to the Final Approval Hearing, or by submitling a printed copy of the opt-out
form (to be made available on the settlement website) via first class mail, postage prepaid, and

postmarked no later than 14 calendar days prior to the Final Approval Hearing, Such request for

ol
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exclusion shall clearly indicate the case name, the name, address, and telephone number of the
person seeking exclusion, and that the sender specifically requests to be excluded from the
Settlement Class (as defined in the Settlement Agreement). The request for exclusion shall not be
effective unless the request for exelusion provides the required information and is made within the
tirne stated above, or the request for exclusion is otherwise accepted by the Court. Settlement Class
Members who timely and properly exclude themselves from the Settlement Class shall not be
entitled to receive any relief as described in the Settlement Agreement.

13, Neither the Setilement Agreement, nor any of its terms or provisions, nor any of the
negotiations or proceedings connected with it, shall be construed as an admission or concession by
Defendant of the truth of any of the allegations in the Action, or of any liability, fault, or
wrongdoing of any kind.

14. The Court retains jurisdiction to consider all further applications arising out of or
connected with the proposed Settlement Agreement.

15, Inthe event that the Settlement Agreement shall not be consummated pursuant to its
terms, the Settlement Agreement, except as otherwise provided herein, including any amendment(s)
thereto, and this Order, shall be null and void, of no further foree or effect, and without prejudice to
any party, and may not be introduced as evidence or referred to in any action or proceeding by any
person or entity, and each party shall be restored fo his or its respective position as it existed before

the execution of the Settlement Agreement.
ITIS SO ORDERED.

DATED:

HON. CURTIS E. A. KARNOW
SUPERIOR COURT JUDGE

-
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DOUGLAS A, WINTHROP (183532}
douglas winthrop@aporter.com
ARNOLD & PORTER LLP

Three Embarcadero Center, 10th Floor
San Francisco, California 94111-4024
Telephone: 4154713100

Facsimile: 415.471.3400

Attorneys for Defendant
BEVERAGES & MORE, INC.

ROBERT J, STEIN 111 (212495)
rstein@alvaradosmith.com
ALVARADO SMITH

A Professional Corporation

1 MacArthur Place, Suife 200
Santa Ana, California 92707
Telephone:  714.852.6800
Facsimile: 714.852.6899

Attorneys for Plaintiff
PETER R. GRAY, JR.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO

UNLIMITED JURISDICTION

PETER R. GRAY, IR, on behall of himself

and all others similarly situated,
Plaintiffs,

Y.

BEVERAGES & MORE, INC. dba

BEVMO, a Delaware corporation,

Diefendant,

Case No.: CGC-09-403678

Action Filed: October 22, 2009
Clags Action

[PROPOSED] JUDGMENT
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Jadge: Hon, Curtis E. A, Kamnow
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This matter came before the Court for hearing pursuant to this Court’s Order Preliminarily
Approving Seftlement and Providing for Notice (“Preliminary Approval Order™), on the application
of the Parties for approval of their Agreement of Settlement (the “Settlement Agreement” or
“Settlement”). Due and adequate notice having been given to the Settlement Class as required in
the Preliminary Approval Order, and the Court having considered all papers filed and proceedings
had herein and otherwise being fully informed in the premises and good cause appearing therefore,
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that;

1. This Judgment incorporates by reference the definitions in the Settlement
Agreement, and all terms herein shall have the same meaning as set forth in the Settlement
Agreement.

2. This Court has jurisdiction over the subject matter of the Aciion and over all Parties
to the Action, including all Setilement Class Members.

3. This Court hereby approves the Settlement Agreement and finds that the Settlement
is, in all respects, fair, reasonable, adequate, and in the bests interest of the Seftlement Class. The
Partics are hereby directed to consummate, carry out, or complete the provisions of the Settlement
Agreement in accordance with its terms.

4. The Action is hereby dismissed as to the Defendant on the merits with prejudice and
without costs (except as otherwise provided for in ?;]3&5' Settlement Agreement), and Plaintiff and
each of the Settlement Class Members, on the Effective Date, shall be deemed to have, and by
operation of this Judgment shall have, fully, finally, and forever released, relinquished, and
discharged all Released Claims against the Released Parties; provided, however, that the Releases
shall not include the right to, or any claim oraction brought to, enforee the Settlement Agreement or
any claim for breach of the Settlement Agresment.

5. Ag of the Effective Date, all Setilernent Class Members are hereby forever batred
and enjoined from prosecuting the Released Claims against the Released Parties.

6. The Notices to the Settlement Class described in Section IHC) of the Setilement
Agreement constituted the best notice practicable under the circumsiances, including the individual

notice to all Settlement Class Members who could be identified throngh reasonable effort. The
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Notice provided pursuant to the Settlement Agreement fully satisfied the requirements of Section
1781 of the Civil Cnd\;:, Section 382 of the Code of Civil Procedure, California Rules of Court, Rule
3,766, and the requirements of due process. A full opportunity has been offered to the Seitlement
Class Members to object to the proposed Setilement Agreement and to participate in the hearing
thereon. Thusg, it is hereby determined that all Settlement Class Members are bound by this
Judgment except those persons who excluded themselves from the Class (if any), whose identities
are set forth on Exhibit A hereto (if applicable}.

7. Neither the Settlement Agreement, nor any act performed or document executed
pursuant to or in furtherance of the Settlement Agreement: (a) is or may be deemed 1o be or may be
used as an admission of, or evidence of, the validity or lack thereof of any Released Claim, or of
any wrongdoing or liability of the Defendant or Released Parties, or Plantiff or Settlement Class
Counsel; or (b} is or may be deemed to be or may be used as an admission of, or evidence of, any
fauli or omission of any Defendant or Released Party or Plaintiff or Settlement Class Counsel,
including in any civil, criminal, or administrative proceeding in any court, administrative agency, or
other tribunal. Defendant and the other Released Parties or Plaintiff or Settlement Class Counsel
may file the Settflement Agreement and/or this Judgment in any action that may be brought against
them fo support a defense or counterclaim based on principles of res judicata, collateral estoppel,
release, good faith setflement, judgment bar or reduction, or any theory of claim preclusion or issue
preclusion or similar defease or counterclaim, or as may be necessary to enforce the ferms ofthe
Settlement Agreement and Court Orders and Judgment entered in connection with the approval of
the Settlement Agresment,

g The finality of this Jadgment shall not be affected, in any manner, by rulings that the
Court may tnake on Settlement Class Counsel’s application for an award of attorneys’ fees and
reirnbursement of expenses and/or for an incentive award to the Named Plaintiff.

9. The Court hereby finds that the relief provided to the Settlement Class in the
Settlement Agreement is falr and reasonable.

1
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10, The Court reserves exclusive and continuing jurisdiction to implement, enforee,

administer, effectuate, interpret, monitor, and ensure compliance with the provisions of the

Settlement Agreement and this Judgment,

ITIS 50 ORDERED.

DATED:

HON. CURTIS E. A. KARNOW
SUPERIOR COURT JUDGE
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EXHIBIT A

SETTLEMENT CLASS MEMBERS VALIDLY EXCLUDED FROM THE SETTLEMENT
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EXHIBIT 4
E-MAIL NOTICE

(REVISED PER COURT ORDER DATED JANUARY 16, 2015)
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LD €.0.9.0.0.¢.0.0.0.0.0.9.¢.0.4
From: XXXXXXXXXXXXXXX
Re:  Legal Notice of Class Action Settlement

NOTICE OF PENDENCY OF CLASS ACTION AND PROPOSED SETTLEMENT
GRAY V. BEVERAGES & MORE, INC.

You are receiving this notice because you may have purchased one or more
two-bottle sets of wine from Beverages & More in California pursuant to a 5
Cent Sale from October 21, 2005 through February 9, 2010.

A court authorized this notice. This is not a solicitation from a lawyer or an advertisement.

Why did I get this notice? This notice relates to a proposed settlement (“Settlement”) of a class
action lawsuit (“Action”) filed against Beverages & More, Inc. (“BevMo”) relating BevMo’s 5
Cent Sale wine promotions in California during the period of October 21, 2005 through February
9, 2010 (the “Class Period”). According to available records, you may be a “Settlement Class
Member.”

What is the Action about? The Action alleges that BevMo made misleading statements to
California consumers with respect to BevMo’s 5 Cent Sale in violation California law. BevMo
denies any wrongdoing. No court has decided that BevMo did anything wrong,

What relief does the Settlement provide? After this case was filed, BevMo promptly made
certain changes to its 5 Cent Sale advertising. The Settlement requires that changes will remain
in place for as long as 5 Cent Sales continue in the future. Settlement Class Members will be
entitled to automatically receive one (1) one-dollar discount coupon for each purchase of a two-
bottle set of wine made pursuant to a 5 Cent Sale in California during the Class Period. BevMo
has also agreed to reimburse the Plaintiff and his attorneys for a limited amount of their costs and
attorneys’ fees incurred in prosecuting the Action and negotiating the Settlement, and for acting
as the class representative in the Action.

This is only a notice of what to expect. Nothing will happen unless the Court approves the
Settlement.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT

If the Court orders payments to Settlement Class Members,
and if BevMo’s computer records show you are a Settlement
Class Member, BevMo will automatically email you one (1)
one-dollar discount coupon for each two-bottle set of wine you
bought pursuant to a 5 Cent Sale from 10/21/05 through
2/9/10. BevMo will use the email address it has on file for
you.

2 You will also give up your right to be part of any other lawsuit

42073846.1 - NRIS1212.]



against BevMo about the claims in this case.

If you are a class member, but you believe your email address
in BevMo’s database is out of date, you must update your
email address by {###} to get coupons. You can do so at
BevMo.com or by calling 1-877-77BEVMO.

| Submit a written objection explaining why you do not like the
Settlement and think it should not be approved. You must
send your objection to Lead Class Counsel who will file it with
the Court for you. If you submit an objection, you may also
speak at the Court’s Final Approval Hearing and explain your
objection to the Cowrt. You are not required to attend the
hearing, though. The Final Approval Hearing will take place
N on {###) at {#HHH).

it Get no payment in the form of one or more discount coupons.
This is the only option that allows you to be a part of any other
lawsuit against BevMo about the legal claims in this case.

More information? For more information about the Settlement and how to take the actions
described above, please visit www. (#1554} .com or contact Lead Class Counsel:

Robert J. Stein III

ALVARADO SMITH, APC

1 MacArthur Place, Suite 200

Santa Ana, CA 92707

Tel: (714) 852-6837
rstein.settlement@alvaradosmith.com

Please do not call the court if you have questions about this case.

What if I my email address has changed? The coupons will be emailed to you. If your
email address has changed, or you are not sure BevMo has your correct email address, you can
update your information so that you can receive the coupons. To update your information please
visit www.BevMo.com or call 1-877-77BEVMO during BevMo’s business hours. Detailed
instructions for updating your contact information are available at www IHHHHHHHIHEHHH . com.

What if I do not want to be part of this case? If you do not want to be included in this case,
you may exclude yourself online at www.##H .com or by sending a
written request to opt-out to Lead Class Counsel: Robert J. Stein, III, AlvaradoSmith, APC, 1
MacArthur Place, Suite 200, Santa Ana, CA 92707; tel: 714-852-6837,;
rstein.settlement@alvaradosmith.com. Requests to opt out must be submitted online or post-
marked no later than 2015, If you opt-out of the Class, you
will not receive any benefits, and if the Settlement is approved, you will not release your claims
against BevMo, and you will not be bound by any judgment in this case.

What if I want to object to the Settlement? If you do not exclude yourself from the
Settlement, you have the right to object to any aspect of the proposed Settlement, including the

4203846.1 -~ NRISI212.1



relief provided to the Class Members and/or the attorneys’ fees and expenses, and/or the
incentive awards. You may make your objections personally or through any attorney that you
hire. Even if you object to the Settlement, you will still be a Class Member and may still be
entitled to share in the Settlement proceeds if the Settlement is approved by the Court. To be
valid and considered by the Court, any objections by you must be submitted in writing, must be
served on Lead Class Counsel by email or U.S. mail post marked no later than xxxxxxxx, 2015,
and must also include the following information: (1) name, address, and telephone number of
the Settlement Class Member; (2) all grounds for the objection, including any legal support the
Settlement Class Member or his or her counsel wish to assert; (3) if represented by counsel, the
name, address, and telephone number of all counsel who represent the Settlement Class Member:
(4) a statement confirming whether the Settlement Class Member or counsel plan to appear at the
Final Approval Hearing; (5) the name, address, and telephone number of any counsel that will
appear at the Final Approval Hearing; and (6) the number of times the Settlement Class Member
and his or her attorney (if applicable) have filed an objection to a class action settlement in the
previous five years and the identity of the case and the nature and outcome of each objection.

Do not mail or attempt to file these documents with the Court. Lead Counsel will file them.
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EXHIBIT 5
PUBLICATION NOTICE

(REVISED PER COURT ORDER DATED JANUARY 16, 2015)
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Proposed publication notice mock-up is based on dimensions of a 1/8 page ad in
the Los Angeles Times, which would be 4.92 in. x 5.25 in.

If you bought wine at BevMo’s 5 Cent Sale from Oct. 21, 2005 through Feb. 9 2010,
a class action settlement may affect your rights.

What is the case about? The lawsuit alleges that BevMo misled consutaers about its 5 Cent Sale. BevMo
denies any wrongdoing. No court has decided that BevMo did anything wrong.

Who is in the class? You are a class member if you bought at least one two-bottle set of wine at BevMo’s §
Cent Sale from October 21, 2005 through February 9, 2010 either at a California BevMo store or from
BevMo.com using a California billing address.

What relief does the Settlement provide? Class members will get a one dollar coupon for each two-bottle
set of wine purchased pursuant to a 5 Cent Sale during the Class Period. BevMo has also made permanent
changes to its 5 Cent Sale advertising. BevMo also agreed to reimburse the Named Plaintiff and his
attorneys for costs and attorneys® fees incurred in prosecuting the Action and negotiating the Settlement.

For more information visit www. {#EHE#} .com or contact Robert J. Stein 111, ALVARADOSMITH, APC,1
MacArthur  Place, Suite 200, Santa Ana, CA 92707, Tet (714) 852-6837,
rstein.settlement(@alvaradosmith.com.

Your LEGAL RIGHTS AND Ormoss 1N 1108 SETTLEMENT

=3 If the Court orders payments to class members, and if Bevivio’s records show you
are & class member, BevMo will email one (1) one-dollar discount coupon for
each two-bottle set of wine you bought pursuant to a 5 Cent Sale from 10/21/05
through 2/9/10. BevMo will use the email address it has on file for you. You
will give up your right to sue BevMo about the claims in this case,

If you are a class member, but you believe your email address in BevMo's
database is out of date, you must update your email address by {88} to get
coupons. You can do so at BevMo.com or by calling 1-877-77BEVMO.

i Submit a written objection explaining why you do not like the settlement and
think it should not be approved. Send the objection to Lead Class Counsel.
Speak in Court about the fairness of the Settlement.

il Receive no discount coupons. This is the only option that allows you to be a part
of any other lawsuit against BevMo about the claims in this case.

This Court-authorized notice is not an ad, and is only a summary.
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GRAY V. BEVERAGES & MORE, INC.,
Superior Court of the State of California, County of San Francisco, Case No, CGC-493678

CONTACT INFORMATION UPDATE INSTRUCTIONS

It you are a Settlement Class Member, BevMo will avtomatically email one (1) one-dollar Discount
Coupon for each purchase of a two-botile set of wine that you made pursuant fo a 5 Cent Sale during the
Class Period. The Class Peried is the period from October 21, 2005 through February 9, 2010, BevMo
will determine your eligibility based on available computer records,

If you believe your email address is up to date in BevMo's customer service database, you don’t need to
do anything. If you are eligible to receive one or more Discount Coupons, they will be astomatically
emailed o you using the email address BevMo has on file for you,

If you believe vour email address is mof up to date in BevMo’s customer service database, you may
“update your contact information in one of two ways.

First, if you know the email address associaied with your ClubBev account (even if that email address is
o longer your primary email address} you can log inte your account at hiip://www.bevino.com by
clicking on the “Sign In / Register” link at the top of the web page. Click on the screenshot below to open
the BevMo.com website in 8 new window,

U7 Vetead bt |

Sign f f Beghatar ¥ ClubBev! Feacionn Chier 1 sind 2 Stave g‘f'

HEFES BEER SO06 SO

Second, if you do rot know the email address associated with your ClubBev account, or if you have
trouble signing in through the BevMo website, you can call BevMe’s customer service number. A
RevMo customer service agent will help you update vour information over the phone, The process takes
_ about five minutes.

BevMo’s customer service telephone number is 1-877-77BEVMO. With the exception of major
holidays, BevMo’s customer service business hours are Monday through Friday from 8 am. 1o 7
p., Saturday from 10 a.m., to 7 pomn., and Sunday from 3 pan. to 7 pan, All times are Pacific
time.

IF YOU BELIEVE YOU ARE A CLASS MEMBER BUT YOU ARE UNSURE IF YOUR EMAIL
ADDRESS IS UP TO DATE IN BEVMO’S CUSTOMER SERVICE DATABASE, YOU MUST
UPDATE YOUR CONTACT INFORMATION USING ONE OF THE TWO METHODS
DESCRIBED ABOVE NO LATER THAN {##sH# AT 6:59 P.M, PACIFIC TIME,

OTHERWISE BEVMO WILL BE UNABLE TO EMAIL YOU YOUR DISCOUNT COUPONS.

Cuestions? Contact Lead Class Counsel Robert 1. Stein 11 at ratein. settlement@ialvaradosinith.com or
(714) B52-6800,

114716.1 - NRISIZIZ
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GRAY V. BEVERACES & MORE, INC.,

Superior Court of the State of California, County of San Francisco, Case Mo, CGO-493678
OPT-OUT FORM / REQUEST FOIR EXCLUSION

If you want to exclude yourself from this class action settlement, complete the following form onbne and
click on the “Submif Form Online” button at the bottom left. You can also print out a blank copy of this
form, fill it out, and mail it in. Information you provide on this form will be used only to exclude you
from the class action settiement.

The Excinsion Request must be submitted on-line ot post-marked prior to miduight on #H####,
Questions? Contact Lead Class Counsel Robert J. Stein 111 at rstein.settlementi@alvaradosmith.com

If sending by mail, send tex
Gray v. Beverages & More, Inc., Seftlement
o/o Beverages & More, Inc.
Atin: Legal Departiment
1401 Willow Pass Road, Suite 500
Concord, CA 94520

CONTACT INFORMATION
(Provide all email addresses and phone rumbers that may be associated with your ChibBev decount )

#irst Name: #1 ast Name:

*Email Address Associated with ClubBev Acecount:

Other email addresses possibly associated with ClubBev Account:

Email 2: - | Email 3:
*hailing Address:
*City: Flate: Fap

FPhone Number Associated With ClubBev Account:

Current Phone Number (if different):

¥ eans information is required.

REQUEST FOR EXCLUSION / OpT-0UT

1 do not want 1o participate in the class action setitement described above. Instead, I want to be excluded.
1 understand that by excluding myself, I will not receive Discount Coupons from the settlement.

*Ipitials {(if submitting online): Signatuve (if printingy:
[

SUBMIT FORM ONLINE PRINT BLANK FORM S0 § CAN MAIL IT IN

41146098, - MRISIZIZA
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Bhopping Bashel  Lheckout Customer Sorvice My CiubBevl Sign Ln

Hecona bunis musi De.be same a3 the doitle purenases at full proe”, GlubBel membrrstup required.

L& Wines!

Shiop 26 Sg Red Wines! " shop all g Whi

L dores Teauis Beoosado  BLInedor Aneglp Tequila only Corzo Aneio Teaulla only
Sty onty $49.99 ClubBevl! $29.99 ClubBevi £49, 00




(24P Brewer's Selection $11.99 CluhBev!
Himited releasel

Bugdels (24 07 only. $6.98
ClubBev!

Wine neads to breathe: Vinturl  Satisfy vour craving for gxtra Qver 3,900 OF the worid's best
Wine ferator Only $39.99) Bavings in every department! - wines, Champagne, and Ports.

One tour guide. loin Witred's
Wing Clubs today and pick up

at your local BevMol

Employment

Customer Service My ClubBev! About Bs Tarms of Use Brivacy Statement FAQ'S

ABOUT B8L CERTIFICATES

Copyright © 2000-2009 BevMo.com,. All rdghts reserved. See our Privacy Statement
Website design end hosting by ¥isiontoe, Inc.
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Rhop Al 3§ feg b e Wines!

. Hhop Al

Sawve arr gxlie :§3 o Sauze Stolichmeya Vanils Yodia enly
Tegulls now! Learn More = $17.99 ClubBewv!

Share one with your sweetheari: Add spice to your rext party:

Tndulge youd chocolate craving:
Lindamans Framboise! Horosty's Crisp Apple Sider Gk e

Don't torget the glasses for the
hubbly: Connoisseur Flute (Single)!

Brirg oul the best in your wing:
&5 i -
ot

Sign g o racelve our e-newsletter, and much more! Send vs your smail address hege,

The S-cent Wine Sale: Must be @ ClubBev! mrember, and vailld on select wines only, Price of first bottle & Bevho's
regular, undiscoumted price. Second Botte must be the same ds the bottie purchased ab full price, Limited tirne
aaly.
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