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Chattem, Inc. 
 

 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

SHERRY WILTZ, individually, and on 
behalf of all others similarly situated, 

Plaintiff, 

v. 

CHATTEM, INC. is a Tennessee 
corporation, and DOES 1-10 Inclusive, 

Defendants. 

CASE NO.  2:15-cv-1352 

NOTICE OF REMOVAL BY 
DEFENDANT CHATTEM, INC.  

(28 U.S.C. §§ 1332, 1441, 1446, 1453) 
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TO THE CLERK OF THE UNITED STATES DISTRICT COURT FOR THE 

CENTRAL DISTRICT OF CALIFORNIA: 

PLEASE TAKE NOTICE that Defendant Chattem, Inc. (“Chattem”) 

hereby removes this action from the Superior Court of the State of California for 

the County of Los Angeles to this Court pursuant to 28 U.S.C. §§ 1332, 1441, 1446 

and 1453.  Removal is proper because this is a putative class action that satisfies the 

jurisdictional prerequisites under the Class Action Fairness Act (“CAFA”), codified 

under 28 U.S.C. § 1332(d). 

I. INTRODUCTION 

On January 16, 2015, Plaintiff Sherry Wiltz (“Plaintiff”) commenced a 

putative class action in the Superior Court of the State of California for the County 

of Los Angeles entitled Sherry Wiltz, individually, and on behalf of all others 

similarly situated v, Chattem, Inc. is a Tennessee corporation, and Does 1-10 

Inclusive, Case No. BC569573 (“State Court Action”). 

Pursuant to 28 U.S.C. § 1446(a), true and correct copies of all process, 

pleadings, and orders served upon Chattem in the State Court Action are attached to 

this Notice as Exhibit A.  There have been no other proceedings in this action. 

II. REMOVAL IS PROPER PURSUANT TO CAFA 

CAFA provides this Court with original jurisdiction and permits Chattem to 

remove the State Court Action from the California state court to this Court.   CAFA 

provides that federal district courts shall have original jurisdiction over class actions 

where the number of proposed class members is 100 or greater, any member of the 

putative class of plaintiffs is a citizen of a state different from that of any defendant, 

and the aggregate amount in controversy for all putative class members exceeds $5 

million (exclusive of interests and costs).  28 U.S.C. § 1332(d)(2), (d)(5)(B).  These 

jurisdictional requirements are satisfied in this action. 

///// 

///// 
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A. This is a Class Action as Defined by CAFA 

This action meets the applicable definition of a class action under CAFA, 

which defines a class action as “any civil action filed under rule 23 of the Federal 

Rules of Civil Procedure or similar State statute or rule of judicial procedure.”  28 

U.S.C. § 1332(d)(1)(B).  

Plaintiff filed the State Court Action as a putative class action on behalf of 

herself and a proposed class of plaintiffs, which includes all California residents 

who purchased the product at issue.  (Complaint, ¶1.)  The California rule 

governing the maintenance of class actions, California Code of Civil Procedure 

Section 382, is analogous to Federal Rule of Civil Procedure 23.  Thus, this action 

falls within the definition of a “class action” per CAFA. 

B. The Proposed Class Consists of 100 Members or More 

The putative class in this action consists of over 100 members.  28 U.S.C. § 

1332(d)(5)(B).  Plaintiff purports to represent a class that includes “[a]ll California 

residents who purchased ACT Mouthwash, containing the statement ‘Rebuilds 

Tooth Enamel’ for personal use within 4 years from the date of filing this complaint 

to the present.”  (Compl., ¶1.)  Plaintiff claims that “the exact number and identities 

of the Class members are unknown at this time,” but she estimates the total number 

of Class members to be “at least in the tens of thousands.”  (Id. at ¶19.)   

Although Chattem disputes that any class can be appropriately certified under 

Federal Rule of Civil Procedure 23, Plaintiff’s allegations in the Complaint are 

sufficient to satisfy CAFA’s requirement that the proposed class consist of at least 

100 members.  See 28 U.S.C. § 1332(d)(5)(B). 

C. There is Minimal Diversity of Citizenship Under CAFA 

The requisite diversity of citizenship exists between Chattem and the putative 

class members.  CAFA provides that “[t]he district courts shall have original 

jurisdiction of any civil action in which the matter in controversy exceeds the sum 

or value of $5,000,000, exclusive of interest and costs, and is a class action in 
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which . . . any member of a class of plaintiffs is a citizen of a State different from 

any defendant.”  28 U.S.C. § 1332(d)(2)(A) (emphasis added).  Thus, only minimal 

diversity is required. 

Chattem is incorporated under the laws of the State of Tennessee, with its 

principal place of business in Chattanooga, Tennessee.  (Compl., ¶5.)  Chattem is 

thus a citizen of Tennessee for diversity purposes.  Plaintiff resides in the State of 

California.  (Id. at ¶4.)  Plaintiff defines the putative class as consisting of only 

“California residents.”  (Id. at ¶1.)   

Because at least one, if not all, of the putative class members is a citizen of a 

state (California) different from the state of which Chattem is a citizen (Tennessee), 

minimal diversity of citizenship is satisfied for the purposes of CAFA jurisdiction.  

28 U.S.C. § 1332(d)(2)(A). 

D. The Amount in Controversy is Satisfied 

The aggregate amount in controversy here, exclusive of interest and costs, 

exceeds the value of $5 million.  28 U.S.C. § 1332(d)(2), (d)(6).  As the Supreme 

Court recently clarified, Chattem need not provide evidence proving that the 

amount in controversy exceeds the CAFA threshold.  Dart Cherokee Basin 

Operating Co., LLC v. Owens, 135 S. Ct. 547 (2014).  Rather, where the complaint 

does not specify a particular amount of alleged damages, a “defendant’s notice of 

removal need include only a plausible allegation that that the amount in 

controversy exceeds the jurisdictional threshold.”  Id. at 554 (emphasis added). 

Chattem contends that the allegations in the Complaint are without merit and 

that neither Plaintiff nor the putative class members have suffered any injury for 

which it can be held liable.  Nevertheless, Plaintiff seeks damages and restitutionary 

disgorgement “in an amount sufficient to provide each and every class member 

with a full refund for each and every one of the ACT Restoring mouthwash 

purchased” during the class period.  (Compl., Exhibit A, p. 3, Section III.C.; see 

also Prayer for Relief ¶ 6.)  The total retail sales in California for the ACT 
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Restoring Mouthwash product at issue during the relevant four-year time period 

exceeds $5 million.  Plaintiff also seeks statutory damages and penalties, punitive 

damages, injunctive relief, and attorneys’ fees and costs.  (Compl., ¶¶ 31, 38, 46, 

50; Prayer for Relief ¶¶ 2-9.)   

While Chattem disputes that it is liable to Plaintiff or any putative class 

member, Plaintiff seeks to recover damages, disgorgement and other monetary 

relief in excess of $5 million. 

III. THE PROCEDURAL REQUIREMENTS FOR REMOVAL ARE 
SATISFIED 

A. This Notice of Removal is Timely Filed 

Chattem was served with the Complaint on January  26, 2015.  This notice of 

removal is timely pursuant to 28 U.S.C. §§ 1446(b) and 1453(b) because it is filed 

within thirty (30) days after Chattem was served.   

B. Venue is Proper 

The Superior Court of the State of California for the County of Los Angeles 

is located within the Central District of California.  28 U.S.C. § 84(c).  This Notice 

of Removal is therefore properly filed in this Court pursuant to 28 U.S.C. 

§§ 1441(a), 1446(a) and 1453(b). 

C. Notice of Filing 

Pursuant to 28 U.S.C. § 1446(d), a copy of this Notice of Removal is being 

filed with the Clerk of the Superior Court of the State of California for the County 

of Los Angeles and served upon counsel for Plaintiff.  A copy of that Notice to 

State Court and to Plaintiff of Removal of Action is attached hereto as Exhibit B. 

IV. CONCLUSION 

For the reasons stated, federal diversity jurisdiction exists pursuant to 28 

U.S.C. § 1332(d).  Accordingly, this action is removable to this Court pursuant to 

28 U.S.C. §§ 1441(a) and 1453.   

///// 
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Nothing in this Notice of Removal should be construed as an admission of 

the merits of any of Plaintiff’s claims or as a waiver by Chattem of any of its claims 

or defenses that may be available. 

Defendant Chattem, Inc. thus gives notice that this action is removed from 

the Superior Court of the State of California for the County of Los Angeles to this 

Honorable Court. 
 
Dated:  February 25, 2015 
 

DLA PIPER LLP (US) 

By: /s/Christopher M. Young 
CHRISTOPHER M. YOUNG 
RYAN T. HANSEN 
Attorneys for Defendant 
Chattem, Inc. 
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UNITED STATES DISTRICT COURT, CENTRAL DISTRICT OF CALIFORNIA 
CIVIL COVER SHEET 

 

I. (a) PLAINTIFFS ( Check box if you are representing yourself  ) 

Sherry Wiltz, individually, and on behalf of all others similarly situated. 

(b) County of Residence of First Listed Plaintiff Los Angeles County 

(EXCEPT IN U.S. PLAINTIFF CASES) 

(c) Attorneys (Firm Name, Address and Telephone Number) If you are 
representing yourself, provide the same information. 
Brian S. Kabateck (SBN 152054); Joshua H. Haffner (SBN 188652); 
Peter Klausner (SBN 271902) 
Kabateck Brown Kellner LLP 
644 South Figueroa Street 
Los Angeles, CA 90017 
Tel:  213.217.5000 

 

DEFENDANTS ( Check box if you are representing yourself  ) 

Chattem, Inc., and Does 1-10, Inclusive. 

County of Residence of First Listed Defendant       

(IN U.S. PLAINTIFF CASES ONLY) 
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representing yourself, provide the same information. 
Christopher M. Young (Bar No. 163319); 
Ryan T. Hansen (Bar No. 234329) 
DLA Piper LLP (US) 
401 B Street, Suite 1700 
San Diego, CA 92101-4297 
Tel:  619.699.2700 
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VI. CAUSE OF ACTION (Cite the U.S. Civil Statute under which you are filing and write a brief statement of cause.  Do not cite jurisdictional statutes unless diversity.) 
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UNITED STATES DISTRICT COURT, CENTRAL DISTRICT OF CALIFORNIA 

CIVIL COVER SHEET 

VIII. VENUE: Your answers to the questions below will determine the division of the Court to which this case will be initially assigned.  This initial assignment is subject to 

change, in accordance with the Court's General Orders, upon review by the Court of your Complaint or Notice of Removal. 

Question A: Was this case removed 
from state court? 

 Yes  No 

If "no," skip to Question B.  If "yes," check 
the box to the right that applies, enter the 
corresponding division in response to 
Question E, below, and continue from there. 

STATE CASE WAS PENDING IN THE COUNTY OF: INITIAL DIVISION IN CACD IS: 

 Los Angeles, Ventura, Santa Barbara, or San Luis Obispo Western 

 Orange Southern 

 Riverside or San Bernardino Eastern 

 

QUESTION B:  Is the United States, or 

one of its agencies or employees, a 

PLAINTIFF in this action? 

 Yes  No 

If "no," skip to Question C.  If "yes," answer 

Question B.1, at right. 

B.1.  Do 50% or more of the defendants who reside in 
the district reside in Orange Co.? 

check one of the boxes to the right 

 
YES.  Your case will initially be assigned to the Southern Division. 
Enter "Southern" in response to Question E, below, and continue 
from there. 

 NO.  Continue to Question B.2. 

B.2.  Do 50% or more of the defendants who reside in 
the district reside in Riverside and/or San Bernardino 
Counties?  (Consider the two counties together.) 

check one of the boxes to the right 

 
YES.  Your case will initially be assigned to the Eastern Division.  
Enter "Eastern" in response to Question E, below, and continue 
from there. 

 
NO.  Your case will initially be assigned to the Western Division.  
Enter "Western" in response to Question E, below, and continue 
from there. 

 

QUESTION C:  Is the United States, or 
one of its agencies or employees, a 
DEFENDANT in this action? 

 Yes  No 

If "no, " skip to Question D.  If "yes," answer 

Question C.1, at right. 

C.1.  Do 50% or more of the plaintiffs who reside in the 
district reside in Orange Co.? 

check one of the boxes to the right 

 

YES.  Your case will initially be assigned to the Southern Division. 
Enter "Southern" in response to Question E, below, and continue 
from there. 

 NO.  Continue to Question C.2. 

C.2.  Do 50% or more of the plaintiffs who reside in the 
district reside in Riverside and/or San Bernardino 
Counties?  (Consider the two counties together.) 

check one of the boxes to the right 

 
YES.  Your case will initially be assigned to the Eastern Division.  
Enter "Eastern" in response to Question E, below, and continue 
from there. 

 
NO.  Your case will initially be assigned to the Western Division.  
Enter "Western" in response to Question E, below, and continue 
from there. 

QUESTION D:  Location of plaintiffs and defendants? 

A. 

Orange County 

B. 
Riverside or San 

Bernardino County 

C. 
Los Angeles, Ventura, 
Santa Barbara, or San 

Luis Obispo County 

Indicate the location(s) in which 50% or more of plaintiffs who reside in this district 
reside.  (Check up to two boxes, or leave blank if none of these choices apply.) 

   

Indicate the location(s) in which 50% or more of defendants who reside in this 
district reside.  (Check up to two boxes, or leave blank if none of these choices 
apply.) 

   

D.1.  Is there at least one answer in Column A? 

 Yes  No 

If "yes," your case will initially be assigned to the 

SOUTHERN DIVISION. 

Enter "Southern" in response to Question E, below, and continue from there. 

If "no," go to question D2 to the right. 

D.2.  Is there at least one answer in Column B? 

 Yes  No 

If "yes," your case will initially be assigned to the EASTERN DIVISION. 

Enter "Eastern" in response to Question E, below. 

If "no," your case will be assigned to the WESTERN DIVISION.  

Enter "Western" in response to Question E, below. 

QUESTION E: Initial Division? INITIAL DIVISION IN CACD 

Enter the initial division determined by Question A, B, C, or D above: Western Division 

QUESTION F: Northern Counties? 

Do 50% or more of plaintiffs or defendants in this district reside in Ventura, Santa Barbara, or San Luis Obispo counties?   Yes  No 
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UNITED STATES DISTRICT COURT, CENTRAL DISTRICT OF CALIFORNIA 
CIVIL COVER SHEET 

IX(a). IDENTICAL CASES: Has this action been previously filed in this court?  NO  YES 

If yes, list case number(s):       

IX(b). RELATED CASES: Is this case related (as defined below) to any civil or criminal case(s) previously filed in this court? 

 NO  YES 

If yes, list case number(s):       

Civil cases are related when they (check all that apply): 

 A. Arise from the same or a closely related transaction, happening, or event; 

 B. Call for determination of the same or substantially related or similar questions of law and fact; or 

 C. For other reasons would entail substantial duplication of labor if heard by different judges. 

Note: That cases may involve the same patent, trademark, or copyright is not, in itself, sufficient to deem cases related. 

A civil forfeiture case and a criminal case are related when they (check all that apply): 

 A. Arise from the same or a closely related transaction, happening, or event; 

 B. Call for determination of the same or substantially related or similar questions of law and fact; or 

 C. Involve one or more defendants from the criminal case in common and would entail substantial duplication of 
labor if heard by different judges. 

X. SIGNATURE OF ATTORNEY 
(OR SELF-REPRESENTED LITIGANT):  /s/ Christopher M. Young DATE:   2/25/2015 

      
Notice to Counsel/Parties: The submission of this Civil Cover Sheet is required by Local Rule 3-1. This Form CV-71 and the information contained 
herein neither replaces nor supplements the filing and service of pleadings or other papers as required by law, except as provided by local rules of 
court. For more detailed instructions, see separate instruction sheet (CV-071A). 

 

Key to Statistical codes relating to Social Security Cases: 

Nature of Suit Code Abbreviation Substantive Statement of Cause of Action 

861 

862 

863 

863 

864 

865 

HIA 

BL 

DIWC 

DIWW 

SSID 

RSI 

All claims for health insurance benefits (Medicare) under Title 18, Part A, of the Social Security Act, as amended. 
Also, include claims by hospitals, skilled nursing facilities, etc., for certification as providers of services under the 
program. (42 U.S.C. 1935FF(b)) 

All claims for "Black Lung" benefits under Title 4, Part B, of the Federal Coal Mine Health and Safety Act of 1969. (30 
U.S.C. 923) 

All claims filed by insured workers for disability insurance benefits under Title 2 of the Social Security Act, as amended; 
plus all claims filed for child's insurance benefits based on disability. (42 U.S.C. 405 (g)) 

All claims filed for widows or widowers insurance benefits based on disability under Title 2 of the Social Security Act, as 
amended. (42 U.S.C. 405 (g)) 

All claims for supplemental security income payments based upon disability filed under Title 16 of the Social Security Act, 
as amended. 

All claims for retirement (old age) and survivors benefits under Title 2 of the Social Security Act, as amended. 
(42 U.S.C. 405 (g)) 
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CHRISTOPHER M. YOUNG (Bar No. 163319) 
christopher.young@dlapiper.com 
RYAN T. HANSEN (Bar. No. 234329) 
ryan.hansen@dlapiper.com 
DLA PIPER LLP (US) 
401 B Street, Suite 1700 
San Diego, California 92101-4297 
Tel:  619.699.2700 
Fax:  619.699.2701 

Attorneys for Defendant 
Chattem, Inc. 
 

 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

SHERRY WILTZ, individually, and on 
behalf of all others similarly situated, 

Plaintiff, 

v. 

CHATTEM, INC. is a Tennessee 
corporation, and DOES 1-10 Inclusive, 

Defendants. 

CASE NO.  2:15-cv-1352 

CERTIFICATE AND NOTICE OF 
INTERESTED PARTIES BY 
DEFENDANT CHATTEM, INC. 
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Pursuant to Federal Rule of Civil Procedure 7.1(a) and Local Rule 7.1-1, the 

undersigned, counsel of record for Defendant Chattem, Inc. (“Chattem”), certifies 

that the following listed party (or parties) may have a pecuniary interest in the 

outcome of this case.  These representations are made to enable the Court to 

evaluate possible disqualification or recusal. 

1. Sanofi SA.   

Chattem is a wholly-owned subsidiary of Sanofi SA, a publicly held corporation. 

Dated:  February 25, 2015 
 DLA PIPER LLP (US) 

By: /s/Christopher M. Young 
CHRISTOPHER M. YOUNG 
RYAN T. HANSEN 
Attorneys for Defendant 
Chattem, Inc. 
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