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1. Plaintiffs Lori Sanborn, Iron Man LLC, Stephanie Silver, David Steketee, 

Susanna Mirkin, and Boris Mirkin (“Plaintiffs”), on behalf of themselves and all persons 

similarly situated, by and through their attorneys, allege the following with knowledge as to their 

own acts, and upon information and belief as to all other acts. 

INTRODUCTION 

2. Plaintiffs bring this action on behalf of themselves and a class of all similarly 

situated customers in Connecticut, New Jersey, Massachusetts, and New York against Defendant 

Viridian Energy, Inc. (“Viridian”) arising out of Viridian’s unfair, deceptive, unconscionable and 

bad faith billing for “supplying” energy to residential consumers. 

3. Viridian entices residential customers to sign up for its service by offering low 

initial rates for energy.  When the “teaser rate” period expires, however, customers are rolled 

over into month-to-month variable rate plans with exorbitant rates.  

4. Viridian represents that it offers “variable rate” energy plans to residential 

consumers that are tied to the market rate in the wholesale energy market.  However, contrary to 

Viridian’s representations and contractual obligations, Viridian consistently and improperly 

charges an extraordinarily high premium rate for gas and electricity regardless of fluctuations in 

the underlying wholesale market price.  Indeed, as set forth below, Viridian can charge its 

consumers four, five and even six times the underlying market rate, notwithstanding Viridian’s 

representations that its variable rates “reflect” monthly wholesale energy prices. 

5. In particular, Viridian’s rates go up to match spikes in the underlying market 

price.  However, when the market price goes down, Viridian’s rate remains at an inflated level 

higher than the market rate.  Through this scheme, Viridian subjects consumers to consistent and 

unlawful “heads I win, tails you lose” pricing.  
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6. Viridian also markets itself as providing green energy at prices lower than 

conventional “brown” energy.  Viridian describes this seeming “win, win” in the following ways 

in its marketing materials and on its website: 

“With Viridian, the choice is simple – consumers are able to lower their energy 

bills and help the environment.”1   

 

“[C]ustomers make a difference in the environment and save money[.]”2   

 

“How many . . . people would like to save money on their energy while helping 

the environment?”3   

 

“[Y]ou’ll be doing your part to do something better for the environment while 

saving money on your energy costs at the same time.”4   

 

“Choose Green Energy.  Get Affordability Too.”5  

 

“Our Mission: Viridian was built on the idea that customers should never have to 

choose between affordability and sustainability.”6  

 

“Choosing a more responsible energy product shouldn’t hurt your budget.”7 

 

“MAKING A DIFFERENCE JUST GOT REALLY EASY”8   

 

“Making the right choice for the environment doesn’t have to cost more.  In fact 

                                                           
1 Viridian Power with Purpose Brochure, attached as Exhibit 1. 

 
2 Id. 

 
3 Id. 

 
4 October 16, 2013 Letter from Viridian Founder and CEO Michael Fallquist to the Mirkins, 

attached as Exhibit 2. 

 
5 https://web.archive.org/web/20150817070637/http://www.viridian.com/.   

 
6 Viridian 2012 Sustainability Brochure, attached as Exhibit 3. 

 
7 http://www.viridian.com/comp-affordably-green.asp?CO_LA=US_EN.  

 
8 Viridian Affordable Green Energy Brochure, attached as Exhibit 4.  
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the average Everyday Green customer saves money on energy costs over time.”9   

 

“AFFORDABLE GREEN ENERGY”10   

 

“Finally, AFFORDABLE GREEN ENERGY[.]  It’s safe and easy to switch!”11   

 

“Ask us how to $AVE MONEY on your ELECTRIC BILL.”12  

7. In addition to marketing touting that customers will save money compared to 

what their traditional utility would have charged, Viridian’s customer contract promises that 

customers who switch will save money compared what their utility would have charged and that 

Viridian’s energy prices will be affordable. 

8. The truth is, however, that Viridian’s energy prices are not lower than the price of 

conventional energy, they are not affordable, and its rates are not based on wholesale market 

conditions.  Rather, Viridian charges much more than sellers of conventional energy, and its 

rates go up even when the wholesale market rate goes down.    

9. This unfair and deceptive scheme of charging inflated electric and gas prices is 

intentionally designed to maximize revenue for Viridian. 

10. Plaintiffs and other Viridian customers have been injured by Viridian’s unlawful 

practices.  Accordingly, Plaintiffs, on behalf of themselves and the Class, seek damages, 

restitution and injunctive relief for Viridian’s violation of state consumer protection statutes, 

breach of contract and breach of the implied covenant of good faith and fair dealing. 

                                                           
9 Id. 

 
10 Id. 

 
11 Affordable Green Energy Flyer, attached as Exhibit 5. 

 
12 $ave Money on Your Electric Bill Flyer, attached as Exhibit 6. 
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11. Only through a class action can the Company’s customers remedy Viridian’s 

ongoing wrongdoing.  Because the monetary damages suffered by each customer are small 

compared to the much higher cost a single customer would incur in trying to challenge Viridian’s 

unlawful practices, it makes no financial sense for an individual customer to bring his or her own 

lawsuit.  Further, many customers don’t realize they are victims of Viridian’s deceptive conduct. 

12. With this class action, Plaintiffs and the Class seek to level the playing field and 

make sure that companies like Viridian engage in fair and upright business practices.   

PARTIES 

13. Plaintiff Lori Sanborn is a resident of Stoughton, Massachusetts. 

14. Plaintiff Iron Man LLC is a limited liability corporation with its principal place of 

business in Monroe, Connecticut. 

15. Plaintiff Stephanie Silver is a resident of Enfield, Connecticut. 

16.       Plaintiff David Steketee is a resident of Madison, New Jersey. 

17. Plaintiffs Susanna Mirkin and Boris Mirkin are married and reside in Brooklyn, 

New York. 

18. Defendant Viridian Energy, Inc. is a corporation organized under the laws of 

Nevada whose principal place of business is located at 1055 Washington St., Stamford, CT 

06901.  Upon information and belief, Viridian does not have an office or keep assets in the state 

of Massachusetts.  

JURISDICTION AND VENUE 

19. This Court has jurisdiction over this civil action under 28 U.S.C. § 1332(d) 

because this is a class action filed under Rule 23 of the Federal Rules of Civil Procedure, the 
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amount in controversy exceeds $5,000,000 and there are members of the Class who are citizens 

of a different state than Defendant Viridian. 

20. This Court has personal jurisdiction over Viridian because Viridian maintains an 

office in Connecticut and because Viridian has tens of thousands of customers in Connecticut 

and thereby conducts business in this state. 

21. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b) because Viridian 

resides in Stamford, Connecticut. 

FACTUAL BACKGROUND AND GENERAL ALLEGATIONS 

A. Energy Deregulation and the Role of Energy Suppliers like Viridian  

22. In the late 90s and early 2000s, many states moved to deregulate at least part of 

the gas and electricity supply services then performed by large public utilities.  Delivery of 

energy to a consumer requires both the production of energy and the transmission of that gas or 

electricity from the producer to the consumer.  The typical pattern of deregulation was to require 

the public utilities to divest their energy generation assets such as coal, gas and nuclear power 

plants.  But, the regulated utilities continued distributing energy from producers to consumers 

through transmission lines. 

23. When deregulation occurred, the business of energy supply was opened to 

competition and consumers were allowed to select the companies from whom they would 

purchase their gas and electricity.  However, states generally set a “standard offer” or “default 

rate,” available to all customers in each public utility’s service area.  In some states, such as 

Connecticut, the standard offer is a single, flat rate which is fixed for a period of months, while 

other states such as Massachusetts have both a fixed rate standard offer and a standard offer rate 

that varies each month. 
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24. As a result of the deregulation of energy supply, several different parties are now 

involved in the supply of gas and electricity to residential consumers.  Certain companies, such 

as Dominion, produce energy (“Generation Companies”).  Other companies, such as Connecticut 

Light & Power (“CL&P”) in Connecticut, Jersey Central Power and Light (“JCP&L”) in New 

Jersey and the National Grid in Massachusetts and New York distribute gas and electricity from 

Generation Companies to the end user (“Distribution Companies”).  Although some Generation 

Companies sell energy directly to consumers, including residential customers, most sell their 

energy on the wholesale market to companies that market to retail customers (“Energy 

Suppliers”).   

25. The market for wholesale electricity in the New England states is under the 

administration of an independent, not-for-profit corporation formed in accordance with the 

recommendations of the Federal Energy Regulatory Commission, called ISO New England (an 

“Independent System Operator” or “ISO”).  The market for wholesale electricity in New Jersey 

is under the administration of an independent, not-for-profit corporation formed in accordance 

with the recommendations of the Federal Energy Regulatory Commission, called PJM 

Interconnection LLC (“PJM”).  The market for wholesale electricity in New York is under the 

administration of an independent, not-for-profit corporation formed in accordance with the 

recommendations of the Federal Energy Regulatory Commission, called New York Independent 

System Operator (“NYISO”). 

26. ISO New England, PJM, and the NYISO coordinate and direct the generation and 

flow of electricity throughout their regions, ensuring that electric supply exactly meets demand 

throughout the network.   
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27. The wholesale markets managed by ISO New England, PJM, and the NYISO 

determine where and when electricity will be made by Generation Companies and the wholesale 

prices that will be paid for that electricity through competitive bids.   These markets are robust.  

For example, for New England alone “[m]ore than 500 companies participate in these markets, 

buying and selling between $6-$14 billion of electric power and related products annually.”  

http://www.iso-ne.com/about/what-we-do/three-roles/administering-markets. The bid process 

determines the Generation Company that will make each unit of electricity and the wholesale 

price each Energy Supplier will pay to each Generator for each unit of energy delivered to 

specific locations throughout the region.  

28. The markets for wholesale natural gas in New England, New Jersey, and New 

York are an amalgamation of a number of subsidiary markets.  There is a physical market, in 

which natural gas is produced, transported, stored and consumed.  There is also a financial 

market in which physical natural gas is bought and sold as a financial product derived from 

physical natural gas. 

29. Energy Suppliers play a middleman role: they purchase energy directly or 

indirectly from Generation Companies and sell that energy to end-user consumers.  However, 

Energy Suppliers do not deliver energy to consumers.  Rather, Generation Companies deliver the 

energy to Distribution Companies, which in turn deliver it to the ultimate consumer.  Energy 

Suppliers merely buy gas and electricity at the wholesale rate and then sell that energy to end-

users with a mark-up.  Thus, Energy Suppliers are essentially brokers and traders: they neither 

make nor deliver gas or electricity, but merely buy energy from the Generation Companies and 

re-sell it to consumers.   
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30. Like other Energy Suppliers, Viridian purchases energy on the wholesale market 

and sells it to consumers.  For example, as Viridian admits in its “Disclosure Label,” the New 

England power grid receives power from a variety of power plants and transmits that power 

throughout New England as needed.  Viridian buys and resells “System Power” pursuant to 

“system power contracts,” which is power purchased from the regional electricity market, not 

from specific power generation plants. 

31.  Viridian’s prices are not approved by states’ regulatory authorities.  Rather, 

Viridian and other Energy Suppliers are free to set their own rates for supplying energy to 

consumers.  And Viridian, like all other suppliers, relies upon the Distribution Companies to 

deliver the energy it purchases on the wholesale market to its customers.  The Distribution 

Companies charge separately for their services, using rates that are reviewed and approved by 

the states’ regulatory agencies. 

32. Energy Suppliers may contract with consumers to supply electricity and/or natural 

gas on either a “Fixed” or “Variable” rate basis.  Under a Fixed contract, the Supplier agrees to 

supply energy at a set rate for a certain number of months.   

33. Under a Variable rate contract, the Supplier may vary the rate it charges on a 

periodic basis (often monthly).  

B. Viridian’s Excessive Rates 

34. Viridian has offered various Fixed and Variable rate plans in at least 13 states and 

the District of Columbia, including contracts that charge a low promotional “teaser” rate which is 

fixed for a set number of months before automatically rolling into a Variable rate plan.   
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35. Viridian represents that its Variable rate plan is based upon the wholesale market 

rate.  For example, Viridian’s Massachusetts Disclosure Statement states that the variable rate 

“may fluctuate from month to month” based on applicable “wholesale market conditions.” 

36. Most importantly, Viridian’s Variable rate “Terms of Service” make this express 

link between the variable rate charged by the company and the underlying wholesale market rate 

for gas and electricity.  

37. Viridian’s Massachusetts Terms of Service state that the variable rate “will vary 

based on several factors, including but not limited to, market conditions, operations costs, and 

other factors. . . .”  

38. Viridian’s Connecticut and New York Terms of Service state that the variable rate 

“may fluctuate each month based on the wholesale market conditions applicable” in the 

customer’s area.  

39. Viridian’s New Jersey Terms of Service state that the variable rate will vary 

“based on several factors, including but not limited to market conditions, operations costs, and 

other factors and may include an introductory rate for such time as indicated in your Enrollment 

Documentation (“Variable Rate”).” 

40. Accordingly, a reasonable consumer would understand that Viridian’s Variable 

rates would be reasonably related to and fluctuate in a manner correlated with the underlying 

wholesale market rate, and that, although prices would go up when wholesale prices rose, they 

would also go down when wholesale prices decreased, enabling consumers to take advantage of 

market lows. 

41. Instead, and contrary to reasonable consumer expectation, Viridian used its 

Variable rates as a pure profit center that was not tied to underlying wholesale market rates.  
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Viridian increased the rates charged to Class members when wholesale prices rose, but kept them 

level, sometimes as much as four, five or even six times the wholesale market rates when the 

wholesale prices fell. 

42. For example, the chart below sets forth (1) the average wholesale price (in dollars 

per kilowatt hour) of electricity delivered to Connecticut for each month during the period from 

November 2013 through March 2015, as reported by ISO-New England;13 (2) the highest non-

promotional variable rates Viridian charged to consumers in Connecticut for those same 

months;14 (3) the resulting spread between Viridian’s rates and the average wholesale price; and 

(4) the Viridian price compared to the average wholesale price, expressed as a percentage. 

  Month Total Wholesale Rate 

for Connecticut 

(cents/kilowatt hour) 

Viridian Price 

(cents/kilowatt hour) 

Viridian’s Spread 

(cents/kilowatt hour) 

Viridian’s Price as 

Percentage of Wholesale 

Rate  

November 2013 5.344 14.49 9.146 271% 

December 2014 10.588 15.49 4.902  146% 

January 2014 18.615 16.49 -2.125 89% 

February 2014 15.803 23.49 7.687 149% 

March 2014 12.312 24.00 11.688 195% 

April 2014 4.689 24.00 19.311 512% 

                                                           
13 This is the “Total Wholesale Rate” paid by Suppliers, including not only the wholesale price of power 

but also all of ISO-New England’s charges, such as its charges for capacity, Net Commitment Period 

Compensation (NCPC), Ancillary Markets, and Wholesale Market Services, as reported in ISO New 

England’s monthly Wholesale Load Cost Reports. 

 
14 The information for the period from March of 2014-March of 2015 comes from Viridian’s website, 

where, pursuant to Connecticut law, it is now required to post its highest and lowest rates for the past 12 

months.  For months prior to March of 2014, the chart includes Viridian’s rates for its 100% renewable 

power option, as reported in filings Viridian made to Connecticut’s Public Utility Regulatory Authority, 

which appears to correspond to Viridian’s highest rate charged.  This is a more than fair point of 

comparison, since on information and belief the cost to Viridian of purchasing the necessary Renewable 

Energy Credits, or “RECs”, to market its plan as 100% renewable, is negligible.  For example, CL&P 

offers a “Sterling Energy” 100% renewable energy plan for only $0.01 more than its Standard rate.    
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  Month Total Wholesale Rate 

for Connecticut 

(cents/kilowatt hour) 

Viridian Price 

(cents/kilowatt hour) 

Viridian’s Spread 

(cents/kilowatt hour) 

Viridian’s Price as 

Percentage of Wholesale 

Rate  

May 2014 4.192 24.00 19.808 573% 

June 2014 4.538 24.00 19.462 529% 

July 2014 4.182 24.00 19.818 574% 

August 2014 3.755 24.00 20.245 639% 

September 2014 4.632 24.00 19.368 518% 

October 2014 3.748 24.00 20.252 640% 

November 2014 5.140 19.00 13.86 370% 

December 2014 5.199 19.00 13.801 365% 

January 2015 7.382 20.00 12.618 271% 

February 2015 13.443 18.90 5.457 141% 

March 2015 6.669 18.90 12.231 283% 

 

43. There was, accordingly, a huge disparity between the wholesale rates Viridian 

paid for electricity15 and the variable rates that it charged its customers.  There was also a huge 

disparity between the Viridian variable rate and the fixed, no risk, market based rate offered by 

CL&P which was not reasonable given how low wholesale rates were.  This is graphically 

demonstrated by the following chart, which shows the total wholesale price paid by Viridian and 

the retail price it charged its Connecticut customers during the period from August of 2013 

through March of 2015 (with CL&P’s Standard Service Rate during the same period added for 

comparison): 

                                                           
15 The wholesale price for electricity in the three pricing zones ISO New England established in 

Massachusetts and the single pricing zone it established in Connecticut is not always identical, but it is 

always very close.  For example, during period covered by the chart in Paragraph 42, the difference in the 

monthly average wholesale price in Connecticut and in Southeast Massachusetts where Plaintiff Sanborn 

resides was only higher than 4 percent during one month (September of 2014), when it was 5 percent, and 

during 14 of the months the difference was less than 2 percent.   
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44. Accordingly, Viridian routinely charges Class members a Variable electric rate 

that is as much as six times higher than the underlying market rate.  Additionally, upon 

information and belief, none of Viridian’s non-promotional variable rates have matched, much 

less beat, the standard offer fixed rates in over two years. 

45. Viridian’s Variable rate for consumers who did not purchase 100% renewable 

electricity was only slightly less egregious.  For example, throughout the summer and fall of 

2014, Viridian charged Connecticut customers 17.49 cents rather than 23.99 cents per kWh, 

which is still, outrageously, over four times the total wholesale rates during that period.16 

46. The same is true in New Jersey.  Defendant’s variable rates were not based on 

market conditions.  From March to September, 2014, the variable rates Defendant charged 

                                                           
16 Given that it does not cost Energy Suppliers that much more to offer plans that can be marketed as “100 

percent renewable,” Viridian’s decision to charge its 100 percent renewable customers over six cents 

more per kilowatt hour flies in the face of the Company’s claim that its “unique and inspiring value 

proposition” is to “[c]hange the way customers see green energy” and demonstrate “that green energy 

doesn’t have to cost more . . . .” http://www.viridian.com/Custom/Cust077/PersonalPages/ 

AboutViridian.aspx (emphasis added). 
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Plaintiff Steketee rose.  During this same time period, wholesale electric rates fell over 50%, and 

Defendant’s premium above the wholesale rate exploded, from 124% in March to 429% in 

August, 2014. 

47. For example, the chart below sets forth (1) the average wholesale price (in dollars 

per kilowatt hour) of electricity delivered in PJM’s market for each month during the period 

from March 2014 through October 2014, as reported by PJM; (2) the rates Viridian charged to 

Plaintiff Steketee for those same months; and (3) the resulting percentage premium that Viridian 

charged Steketee over the wholesale rate on an average per-month basis:17 

  

Mar -14 
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May 14 
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Jul 14 

 

Aug-14 

 

Sep-14 
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$0.038 
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124% 

 

 

272% 

 

 

 

298% 

 

 

309% 

 

 

373% 

 

 

429% 

 

 

399% 

 

 

386% 

 

48. There was, accordingly, a huge disparity between the wholesale rates Viridian 

paid for electricity and the variable rates that it charged its customers.  By way of comparison, 

JCP&L’s standard offer rates during the same period were 10.5403 cents per kilowatt hour 

during the winter months and, during the summer months, 9.5755 cents per hour for the first 600 

kilowatts used, and 10.5012 cents per kilowatt hour thereafter.  Unlike Viridian’s variable rates, 

                                                           
17 Although Plaintiff does not yet have the PJM prices for the period November 2014 through February 

2015, Viridian charged Steketee 17.99 cents per kilowatt hour for each of those months except November, 

2014, when it charged 16.99 cents. 
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the JCP&L rates were fixed and certain—customers knew in advance what they would be, and 

bore no risk of price increases in the event of a sudden spike in wholesale energy costs.  Under 

these circumstances, it would have been reasonable to expect that Viridian’s rates would have 

been at least competitive, if not lower, than JCP&L’s rates during those months when the 

wholesale price was at its lowest, such as the period from July to August of 2014.  In fact, 

Viridian’s prices were least competitive during that period. 

49. Not only were Viridian’s variable rates exceptionally high, they were also 

unaffected by declines in the wholesale price of power.  During the period from March to August 

of 2014, for example, wholesale prices declined by more than 50 percent—at first sharply, and 

then more gradually—going from 7.65 cents per kilowatt hour to 3.4 cents per kilowatt hour.  At 

the same time, Viridian’s variable rates actually increased.  This is graphically shown by the 

following chart, which shows the wholesale price paid by Viridian and the retail price it charged 

Plaintiff Steketee during the period from March 2014 through October 2014: 

 

50. New York consumers were also harmed by Viridian’s energy pricing practices.  

In or around the fall of 2013, Viridian, through one of its direct-marketing associates who used 

Viridian’s uniform marketing materials convinced the Mirkins that Viridian’s green energy was 
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less expensive than conventional energy and was competitively-priced.  Based on these 

statements, the Mirkins became Viridian energy customers in or around October 2013.  Plaintiffs 

believed that by signing up with Viridian, they would be charged less than what their traditional 

utility would have charged.  Only Susanna Mirkin’s name is listed on Plaintiffs’ energy bills, but 

both Susanna Mirkin and Boris Mirkin participated in the decision to switch. 

51. Upon information and belief, the direct-marketing associate that solicited the 

Mirkins showed Viridian’s marketing material to the Mirkins.  Upon information and belief the 

Viridian marketing material used by the associate was identical or substantially similar to the 

material attached as Exhibits 3 and 4. 

52. On October 2, 2013 Viridian sent an email to Mr. Mirkin with the subject line 

“Thank you for enrolling with Viridian Energy!”  The email states that Viridian’s energy is 

“affordable” and that by signing up to Viridian the Mirkins will “save money” on their energy 

costs as compared to what their utility would have charged.  The email also contains a link to 

Viridian’s Terms and Conditions. 

53. According to Viridian, on October 16, 2015 the Company then mailed the Mirkin 

Plaintiffs a copy Viridian’s Terms and Conditions, a “welcome letter” congratulating them on 

selecting Viridian, and a copy of the Company’s 2012 Sustainability Brochure.  See Exhibit 2 

(welcome letter); Exhibit 3 (Sustainability Brochure); Exhibit 7 (Terms and Conditions).  Similar 

to the October 2, 2013 email, the welcome letter begins with the statement “Thank you for 

enrolling with Viridian Energy!”  Exhibit 2.  Like the email the welcome letter states that 

Defendant’s energy is “affordable” and that by switching to Viridian the Mirkins will “save 

money” on their energy costs as compared to what they would have paid their utility.  Id.  

54. Viridian’s Terms and Conditions state “[t]his Disclosure Statement/Terms and 
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Conditions, the Welcome Letter and the Enrollment Form create your agreement with Viridian 

(the ‘Agreement’) . . . .”  Exhibit 7.18  The contract also states that Viridian’s variable energy 

rates “may fluctuate each month based on the wholesale market conditions applicable” in the 

customer’s area.  Id.        

55. For their first six months as Viridian customers, the Mirkins paid a fixed “teaser” 

rate of 8.99¢ per kWh for their electricity.  

56. Starting on or about June 11, 2014, however, Viridian started charging the 

Mirkins a variable rate for their electricity.  The Mirkins’ rates immediately shot up.  

Specifically, Plaintiffs’ teaser rate of 8.99¢ per kWh skyrocketed to 15.4889¢ per kWh for the 

billing period ending on July 10, 2014.  In August 2014, Viridian increased the Mirkins’ rate yet 

again, this time to 16.49¢ per kWh, almost twice the rate of their expired teaser rate.  And in 

September 2014, the last month the Mirkins were on Viridian’s variable rate plan, Viridian kept the 

rate at 16.49¢ per kWh. 

57. During just three months that the Mirkins were on Viridian’s variable-rate plan, 

they paid $60.28 more than they would have if they had switched to their local utility (Con 

Edison) upon the expiration of Viridian’s teaser rate. 

58. Similar to other reasonable consumers who were harmed by Viridian’s conduct, 

the Mirkins had no choice but to pay Viridian’s inflated rates. 

59. If Viridian had given the Mirkins adequate and legally compliant disclosures 

concerning its variable rates, they never would have signed up to Viridian, much less purchased 

                                                           
18 Upon information and belief, other Class members received welcome letters with the same or a 

substantially similar statement that by switching to Viridian they would be saving money on their utility 

bills.  Upon information and belief, these Plaintiffs’ applicable Viridian customer contract incorporated 

the welcome letters’ statements in to the contract.  
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energy through Viridian’s variable rate plan.  In fact, instead of alerting consumers to the risks of 

its variable rates, Viridian’s marketing is deceptive because it highlights that Viridian’s energy is 

less expensive than traditional energy. 

60. Yet Viridian’s energy was not less expensive than the cost of conventional 

energy, because Viridian charged the Mirkins $60.28 more than their traditional utility would 

have charged.  As such, Viridian’s representation to consumers that its green energy is less 

expensive than traditional energy is demonstrably false. 

61. Viridian’s prices are also not based on wholesale market rates.  Rather, Viridian 

uses its variable rates as a pure profit center, charging well in excess of the wholesale market 

rate.  From June through September 2014, when the Mirkins were enrolled in Viridian’s variable 

rate plan, Viridian charged Plaintiffs rates that were well over the wholesale rate.  Further, during 

July 2014 when market rates declined, Viridian’s rates inexplicably increased.  The chart below 

sets forth (1) the wholesale price of the electricity the Mirkins consumed (in cents per kilowatt 

hour);19 (2) the rates Viridian charged to Plaintiffs for those same months; and (3) the resulting 

percentage premium that Viridian charged the Mirkins over the wholesale rate for each bill. 

Billing 

Period 

6-11-14 to 7-11-14 7-11-14 to 8-11-14 8-11-14 to 9-10-14 

Wholesale 

Price 

11.58¢ per kWh 8.79¢ per kWh 9.17¢ per kWh 

Viridian 

Rate 

15.4889¢ per kWh 16.49¢ per kWh 16.49¢ per kWh 

Viridian 

Premium 

ABOVE 

Wholesale 

Price 

 

34% 

 

88% 

 

80% 

                                                           
19 This is the “Total Wholesale Rate” paid by Suppliers, including not only the wholesale price of 

electricity but also NYISO’s charges, such as its charges for energy, capacity, ancillary services, uplift 

and NYISO Operations. 
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62. By way of comparison, charges set by the Mirkins’ traditional utility during the 

same time period would have resulted in bills that were lower than Viridian’s by $11.86 (June), 

$26.17 (July), and $25.25 (August).  Accordingly, Viridian routinely charges its variable rate 

customers a rate that is well in excess of the underlying wholesale market rate and bears no 

discernable relationship to market conditions, going up when the market rate is declining.   

63.  Notably, Viridian charges these exorbitant premiums without adding any value to 

the consumer whatsoever.  As detailed above, Viridian does not either produce or transport 

energy.  It has no role in running or maintaining energy generation or transport facilities; it does 

no hook-ups or emergency response.  Indeed, Viridian does not even handle customer billing: 

that, too, is handled by the Distribution Company.  Essentially, all that Viridian does is act as a 

trader in the transaction.  Yet it charges much more than the Generation Companies receive for 

making energy and the Distribution Companies receive for transmitting gas and electricity, 

maintaining power and gas lines, and handling emergency services and customer billing and 

calls.20 

64. Moreover, Viridian’s costs, other than its wholesale cost of energy, are relatively 

fixed and could not have justified the massive increases alleged above.  For example, Viridian’s 

ancillary and capacity charges and other regulatory costs did not fluctuate to any material extent 

and, in particular, did not fluctuate to a material extent in relation to wholesale energy prices 

(these additional costs are included in the “total wholesale rate” in the above charts).  Viridian’s 

                                                           
20 For example, in May 2015 CL&P was charging 6.7 cents per kilowatt hour plus a flat charge of $19.25 

for distribution services, while Viridian’s price for its services was 18.9 cents per kilowatt hour for 

customers on its 100 percent renewable plan.  According to the U.S. Energy Information Administration, 

the average household in Connecticut uses 731 kilowatt hours per month. 

http://www.eia.gov/tools/faqs/faq.cfm?id=97&t=3   Such an average household would pay CL&P about 

$68 for electricity, but if they were with Viridian their energy supply charge would be $138—more than 

twice as much.  
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other material costs were for operations, and included costs, for example, relating to rent, 

equipment, overhead, employees, etc. were also relatively fixed and could not justify the price 

variations alleged above.  

65. Accordingly, Viridian’s representation to consumers concerning its Variable 

pricing plan—that the Variable rate is “market-based”—is patently false.  In particular, although 

Viridian may increase its Variable rate in response to rising wholesale prices (as illustrated 

above), Viridian fails to decrease its prices in response to a falling wholesale market price.  For 

example, the average wholesale price in Connecticut dropped every month from January to May 

of 2014, ending the period at a price that was 77 percent lower than the January high.  During the 

same period, Viridian’s price actually rose by 42 percent from January to February, and stayed at 

the astronomical rate of 24 cents per kilowatt hour through September.  At one point, Viridian’s 

price premium was an incredible 640 percent above the total wholesale price.   

C. Plaintiffs Suffered Injury Due To Viridian’s Improper Business Practices 

66. Plaintiff Lori Sanborn has been on Viridian’s Variable rate plan since January, 

2014.   

67. Plaintiff Sanborn paid Viridian’s exorbitant Variable energy rates and thereby 

suffered monetary damages as a result of Viridian’s conduct as set forth above.  For example, 

from April through October, 2014, Plaintiff paid Viridian 17.49 cents per kWh for electricity, the 

same amount charged comparable customers in Connecticut, over 4 times the total wholesale rate 

when she should have paid a substantially lower amount.21  

                                                           
21 As noted above, the total wholesale rates in southeastern Massachusetts vary slightly from the total 

wholesale rates in Connecticut.  The variance was typically less than two percent and almost never more 

than 4 percent. 
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68. Plaintiff Sanborn suffered an ascertainable loss.  Defendant’s acts as alleged 

above were a reasonably foreseeable result of and a substantial factor in causing that loss.  

69. Plaintiff Iron Man LLC was on Viridian’s Variable rate plan from June 2013 to 

February, 2015.  

70. Plaintiff Iron Man LLC paid Viridian’s exorbitant Variable energy rates and 

thereby suffered monetary damages as a result of Viridian’s conduct as set forth above.  While 

its electricity rate in 2013 ranged from 11.99 to 13.99 cents per kWh, it skyrocketed from 

February 2014 to February 2015, where it ranged between 16.99 and 17.99 cents per kWh for 

each month during that period when it should have been a substantially lower amount.   

71. Plaintiff Iron Man LLC suffered an ascertainable loss.  Defendant’s acts as 

alleged above were a reasonably foreseeable result of and a substantial factor in causing that loss.  

72. Plaintiff Stephanie Silver was on Viridian’s Variable rate plan from July, 2013 to 

January, 2014.   

73. Plaintiff Silver paid Viridian’s exorbitant Variable energy rates and thereby 

suffered monetary damages as a result of Viridian’s conduct as set forth above.  For example, 

from July through December, 2014, Plaintiff paid Viridian 12.99 cents per kWh for electricity, 

and paid 14.99 cents per kWh in December and January when she should have paid a 

substantially lower amount.   

74. Plaintiff Silver suffered an ascertainable loss.  Defendant’s acts as alleged above 

were a reasonably foreseeable result of and a substantial factor in causing that loss. 

75. Plaintiff David Steketee was on Viridian’s Variable rate plan from March, 2014 to 

February, 2015.   
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76. Plaintiff Steketee paid Viridian’s exorbitant Variable energy rates and thereby 

suffered an ascertainable loss as a result of Viridian’s conduct as set forth above.  As alleged 

above, Plaintiff paid Viridian between 17.17 and 17.99 cents per kWh for electricity during the 

period he was a variable rate customer which was far in excess of the amount he should have 

paid if Viridian’s rates were based on market conditions.   

77. Plaintiffs Susana and Boris Mirkin were on Viridian’s Variable rate plan from 

June, 2014 to September, 2014.   

78. The Mirkins paid Viridian’s exorbitant Variable energy rates and thereby suffered 

an ascertainable loss as a result of Viridian’s conduct as set forth above.  As alleged above, the 

Mirkins paid Viridian between 15.49 and 16.49 cents per kWh for electricity during the period 

they were variable rate customers, which was far in excess of the amount they should have paid 

if Viridian’s rates were based on market conditions.  The amounts the Mirkins paid Viridian 

were also in excess of what they would have paid their local utility.  

CLASS ACTION ALLEGATIONS 

79. Plaintiffs bring this class action pursuant to Rule 23 of the Federal Rules of Civil 

Procedure behalf of themselves and the following class of similarly situated persons: 

All persons enrolled in a Viridian Energy, Inc., variable rate energy plan in 

connection with a property located within Connecticut, New Jersey, 

Massachusetts, and New York at any time within the applicable statutes of 

limitations preceding the filing of this action through and including the date of 

class certification (the “Class”). 

 

80. Plaintiffs reserve the right to modify or amend the definition of the proposed 

Class or to propose additional sub-classes as might be necessary or appropriate.  

Case 3:15-cv-00585-SRU   Document 75   Filed 02/10/17   Page 22 of 35



 23 

81. Excluded from the Class are Defendant, including any parent, subsidiary, affiliate 

or person controlled by Defendant; Defendant’s officers, directors, agents or employees; the 

judicial officers assigned to this litigation; and members of their staffs and immediate families.   

82. The proposed Class meets all requirements for class certification.  The Class 

satisfies the numerosity standard.  The Class is believed to number in the hundreds of thousands 

of persons.  As a result, joinder of all Class members in a single action is impracticable.  On 

information and belief, Class members can be identified by Viridian and Distribution Company 

records.     

83. There are questions of fact and law common to the Class which predominate over 

any questions affecting only individual members.  The questions of law and fact common to the 

Class arising from Viridian’s actions include, without limitation, whether Viridian: 

a. committed unfair or deceptive trade practices by its Variable electric rate 

policies and practices; 

 

b. breached its contracts with Plaintiffs and the Class; 

 

c. breached its covenant of good faith and fair dealing with regard to its 

Variable rate contracts; 

 

d. and continues to commit wrongdoing through its Variable rate policies and 

practices. 

 

84. The questions set forth above predominate over any questions affecting only 

individual persons, and a class action is superior with respect to considerations of consistency, 

economy, efficiency, fairness and equity to other available methods for the fair and efficient 

adjudication of this controversy. 

85. Plaintiffs are adequate representatives of the Class because they are members of 

the Class and their interests do not conflict with the interests of the members of the Class they 

seeks to represent.  The interests of the members of the Class will be fairly and adequately 
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protected by Plaintiffs and their undersigned counsel, who have extensive experience prosecuting 

complex class action litigation. 

86. Plaintiffs’ claims are typical of the claims of the Class because they arise out of 

the same conduct, policies, and practices of Viridian with respect to its Variable electric rate 

policies and practices.  Plaintiffs have suffered the harm alleged and have no interests 

antagonistic to the interests of any other putative class member. 

87. Maintenance of this action as a class action is a fair and efficient method for the 

adjudication of this controversy.  It would be impracticable and undesirable for each class 

member who suffered harm to bring a separate action.  In addition, the maintenance of separate 

actions would place a substantial and unnecessary burden on the courts and could result in 

inconsistent adjudications, while a single class action can determine, with judicial economy, the 

rights of all Class members. 

88. Notice can be provided to Class members by using techniques and forms of notice 

similar to those customarily used in other class actions.  

CLAIMS FOR RELIEF 

COUNT I 

VIOLATION OF CONNECTICUT UNFAIR TRADE PRACTICES ACT  

89. Plaintiffs repeat and reallege the preceding and subsequent paragraphs as though 

set forth herein.  

90. Plaintiffs bring this count individually and as a class action pursuant to Fed. R. 

Civ. P. 23 on behalf of themselves and the Class. 

91. Viridian is engaged in “trade” and “commerce” as it offers gas and electricity for 

sale to consumers. 
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92. Viridian’s conduct as alleged above constitutes unfair practices:   

a. Viridian’s contracts do not accurately describe the rates the customer will be 

paying or the circumstances under which the rates may change. 

b. Viridian’s acts and practices with regard to its exorbitant Variable energy 

rates as alleged above are immoral, unethical, oppressive and unscrupulous. 

c. Viridian’s conduct is substantially injurious to consumers.  Such conduct has 

caused, and continues to cause, substantial injury to consumers because 

consumers would not have paid such a high price for energy but for Viridian’s 

immoral, unethical, oppressive and unscrupulous practices and procedures.  

Consumers have thus overpaid for their energy and such injury is not 

outweighed by any countervailing benefits to consumers or competition.  No 

benefit to consumers or competition results from Viridian’s conduct, nor 

could consumers reasonably have avoided the injury. 

93. Viridian’s conduct as alleged above also constitutes a deceptive act or practice.   

Viridian’s Variable energy rate representations as set forth above were and are likely to mislead 

consumers and Viridian intended that consumers rely upon those representations.  Plaintiffs and 

other reasonable consumers reasonably interpreted Defendant’s representations to mean that 

Viridian’s Variable rates track the underlying wholesale energy rates (when in fact they do not).  

Viridian’s representations were material to a reasonable consumer and likely to affect consumer 

decisions and conduct, including purchases of energy from Viridian pursuant to Variable rate 

contracts. 

94. The foregoing unfair and deceptive practices directly, foreseeably and 

proximately caused Plaintiffs and the Class to suffer an ascertainable loss and substantial injury, 
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and were a substantial factor causing that injury, when Plaintiffs and Class members paid an 

exorbitant premium for energy over wholesale market rates.   

95. The foregoing actions constitute unfair and deceptive practices in violation of the 

Connecticut Unfair Trade Practices Act, Conn. Gen. Stat. § 42-110a et seq 

96. Plaintiffs and the Class are entitled to recover damages and other appropriate 

relief, as alleged below. 

COUNT II 

VIOLATION OF MASSACHUSETTS UNFAIR TRADE PRACTICES ACT  

97. Plaintiffs repeat and reallege the preceding and subsequent paragraphs as though 

set forth herein.  

98. Plaintiffs bring this count individually and as a class action pursuant to Fed. R. 

Civ. P. 23 on behalf of themselves and the Class. 

99. Viridian is engaged in “trade” and “commerce” as it offers gas and electricity for 

sale to consumers. 

100. Viridian’s conduct as alleged above constitutes unfair practices:   

a. Viridian’s contracts do not accurately describe the rates the customer will be 

paying or the circumstances under which the rates may change. 

b. Viridian’s acts and practices with regard to its exorbitant Variable energy 

rates as alleged above are immoral, unethical, oppressive and unscrupulous. 

c. Viridian’s conduct is substantially injurious to consumers.  Such conduct has 

caused, and continues to cause, substantial injury to consumers because 

consumers would not have paid such a high price for energy but for Viridian’s 

immoral, unethical, oppressive and unscrupulous practices and procedures.  
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Consumers have thus overpaid for their energy and such injury is not 

outweighed by any countervailing benefits to consumers or competition.  No 

benefit to consumers or competition results from Viridian’s conduct, nor 

could consumers reasonably have avoided the injury. 

101. Viridian’s conduct as alleged above also constitutes a deceptive act or practice.   

Viridian’s Variable energy rate representations as set forth above were and are likely to mislead 

consumers and Viridian intended that consumers rely upon those representations.  Plaintiffs and 

other reasonable consumers reasonably interpreted Defendant’s representations to mean that 

Viridian’s Variable rates track the underlying wholesale energy  rates (when in fact they do not).  

Viridian’s representations were material to a reasonable consumer and likely to affect consumer 

decisions and conduct, including purchases of energy from Viridian pursuant to Variable rate 

contracts. 

102. The foregoing unfair and deceptive practices directly, foreseeably and 

proximately caused Plaintiffs and the Class to suffer an ascertainable loss and substantial injury, 

and were a substantial factor causing that injury, when Plaintiffs and Class members paid an 

exorbitant premium for energy over wholesale market rates.   

103. The foregoing actions constitute unfair and deceptive practices in violation of the 

Massachusetts Regulation of Business Practices for Consumers’ Protection Act, Mass. Gen. 

Laws Ann. ch. 93A, § 1.22 

104. Plaintiffs and the Class are entitled to recover damages and other appropriate 

relief, as alleged below. 

                                                           
22 Although not required as alleged above, Plaintiff Sanborn has made demand under Mass. Gen. Laws 

Ann. ch. 93A. 
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COUNT III 

VIOLATION OF NEW JERSEY CONSUMER FRAUD ACT  

105. Plaintiff repeats and realleges the preceding and subsequent paragraphs as though 

set forth herein.  

106. Plaintiffs bring this count individually and as a class action pursuant to Fed. R. 

Civ. P. 23 on behalf of themselves and the Class. 

107. Viridian is engaged in “trade” and “commerce” as it offers gas and electricity for 

sale to consumers. 

108. Viridian’s conduct as alleged above constitutes an unconscionable and unlawful 

commercial practice. 

109. Viridian’s conduct as alleged above also constitutes a deceptive act or practice.   

Viridian’s Variable energy rate representations as set forth above were and are likely to mislead 

consumers and Viridian intended that consumers rely upon those representations.  Viridian’s 

representations were material to a reasonable consumer and likely to affect consumer decisions 

and conduct, including purchases of energy from Viridian pursuant to Variable rate contracts. 

110. The foregoing unlawful and deceptive practices directly, foreseeably and 

proximately caused Plaintiff and the Class to suffer an ascertainable loss and substantial injury 

when they paid an exorbitant premium for energy over wholesale market rates.   

111. The foregoing actions constitute unlawful and deceptive practices in violation of 

N.J.S.A. 56:8-2.  

112. Plaintiff and the Class are entitled to recover damages and other appropriate 

relief, as alleged below, under N.J.S.A. 56:8-19. 
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COUNT IV 

NEW YORK GENERAL BUSINESS LAW § 349-d(3) 

113. Plaintiffs repeat and reallege the preceding and subsequent paragraphs as though 

set forth herein.  

114. In 2011 New York enacted a special consumer protection statute targeting 

deceptive conduct by Energy Supply companies (“ESCOs”) like Viridian.  See N.Y. G.B.L. 

§349-d.  New York General Business Law §349-d(3) provides that “[n]o person who sells or 

offers for sale any energy services for, or on behalf of, an ESCO shall engage in any deceptive 

acts or practices in the marketing of energy services.” 

115. Defendant offers for sale energy services for and on behalf of an ESCO.  

116. Plaintiffs bring this claim under New York General Business Law §349-d(3) on 

their own behalf and on behalf of each member of the Class. 

117. Defendant has engaged in, and continues to engage in, deceptive acts and 

practices in violation of N.Y. G.B.L. § 349-d(3) by marketing its green energy as less expensive 

than traditional energy.  Viridian also fails to disclose to consumers that the actual rates that it 

charges on its variable-rate plans are more expensive than the cost of conventional energy.  

118. The aforementioned acts are willful, unfair, unconscionable, deceptive, and 

contrary to the public policy of New York, which aims to protect consumers. 

119. As a direct and proximate result of Defendant’s unlawful deceptive acts and 

practices, Plaintiffs and the Class have suffered injury and monetary damages in an amount to be 

determined at the trial of this action but not less than $500 for each violation, such damages to be 

trebled, plus attorneys’ fees and expenses. 

120. Plaintiffs and the other members of the Class further seek an order enjoining 

Case 3:15-cv-00585-SRU   Document 75   Filed 02/10/17   Page 29 of 35



 30 

Defendant from undertaking any further unlawful conduct.  Pursuant to N.Y. G.B.L. § 349-d(10), 

this Court has the power to award such relief. 

COUNT V 

NEW YORK GENERAL BUSINESS LAW § 349 

121. Plaintiffs repeat and reallege the preceding and subsequent paragraphs as though 

set forth herein.  

122. Plaintiffs bring this claim under N.Y. G.B.L. §349 on their own behalf and on 

behalf of each member of the Class.  

123. Defendant has engaged in, and continues to engage in, deceptive acts and 

practices in violation of N.Y. G.B.L. § 349 by marketing its green energy as less expensive than 

traditional energy.  Viridian also fails to disclose to consumers that the actual rates that it charges 

on its variable-rate plans are more expensive than the cost of conventional energy. 

124. The aforementioned acts are willful, unfair, unconscionable, deceptive, and 

contrary to the public policy of New York, which aims to protect consumers. 

125. As a direct and proximate result of Defendant’s unlawful deceptive acts and 

practices, Plaintiffs and the Class have suffered injury and monetary damages in an amount to be 

determined at the trial of this action but not less than $50 for each violation, such damages to be 

trebled, plus attorney’s fees and expenses. 

126. Plaintiffs and the other members of the Class further seek equitable relief against 

Defendant.  Pursuant to N.Y. G.B.L. §349, this Court has the power to award such relief, 

including but not limited to, an order declaring Defendant’s practices as alleged herein to be 

unlawful, an order enjoining Defendant from undertaking any further unlawful conduct, and an 

order directing Defendant to refund to Plaintiffs and the Class all amounts wrongfully assessed, 
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collected, or withheld. 

COUNT VI 

BREACH OF CONTRACT 

127. Plaintiffs repeat and reallege the preceding and subsequent paragraphs as though 

set forth herein.  

128. Plaintiffs bring this claim on their own behalf and on behalf of each member of 

the Class. 

129. In relevant part, Viridian’s customer contracts state that Viridian’s variable rates 

will be based on wholesale market conditions.  

130. Defendant Viridian has breached its contract with Plaintiffs and the Class by 

charging exorbitant energy rates that are not based on wholesale market conditions. 

131. Viridian’s customer contract states that customers who switch will save money on 

their energy costs compared to what consumers’ utilities would have charged.  

132. Defendant Viridian has breached its contract with Plaintiffs and the Class by 

charging exorbitant energy rates that are higher than the rates the customers’ existing utilities 

would have charged.  

133. Viridian’s customer contract states that Defendant’s energy rates are affordable.  

134. Defendant Viridian has breached its contract with Plaintiffs and the Class by 

charging exorbitant energy rates that are not affordable.  

135. By reason of the foregoing, Plaintiffs and the Class have suffered injury and 

money damages in an amount to be determined at the trial of this action.  
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COUNT VII 

BREACH OF COVENANT OF GOOD FAITH AND FAIR DEALING 

136. Plaintiffs repeat and reallege the preceding and subsequent paragraphs as though 

set forth herein.  

137. All contracts contain an implied covenant of good faith and fair dealing, including 

Plaintiffs’ and Class members’ contracts with Viridian.   

138. Viridian’s customer contract gives Viridian discretion concerning the monthly 

rates charged under Variable rate contracts and any increases or decreases to the rate to reflect 

the changes in the wholesale energy market.   

139. As alleged herein, Viridian has used its discretion to bill exorbitant rates that are 

not tied to the wholesale market.  For example, Viridian has used its discretion to increase the 

monthly Variable rate when wholesale markets rise, but not to commensurately decrease the 

monthly Variable rate when wholesale markets fall.  As a result, consumers are billed exorbitant 

energy rates. 

140. Viridian’s performance of its discretionary functions under the Terms of Service 

as alleged herein to maximize its revenue from Variable electric rates impedes the right of 

Plaintiffs and other Class members to receive benefits that they reasonably expected to receive 

under the contract. 

141. On information and belief, Viridian’s actions as alleged herein were performed in 

bad faith, in that the purpose behind the practices and policies alleged herein was to maximize 

Viridian’s revenue at the expense of its customers and in contravention of their reasonable 

expectations as customers of Viridian. 
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142. Viridian has breached the covenant of good faith and fair dealing in the Terms of 

Service through its Variable electric rate policies and practices as alleged herein.  

143. Plaintiffs and members of the putative Class have sustained damages as a result of 

Viridian’s breaches as alleged herein. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs, on behalf of themselves and the putative Class, request that 

this Court enter judgment against Defendant and in favor of Plaintiffs and award the following 

relief: 

(a) Certification of the proposed Class; 

(b) Injunctive relief enjoining Viridian from charging exorbitant Variable 

energy rates under their current policies and from engaging in the wrongful, deceptive, 

unfair, and unconscionable practices alleged herein; 

(c) A declaration that Defendant’s actions as alleged herein are unlawful; 

(d) Damages in an amount to be determined at trial, including actual, 

statutory, and punitive damages; 

(e) Disgorgement and restitution of all exorbitant rates paid to Viridian by 

Plaintiff and the putative Class as a result of the wrongs alleged herein;  

(f) Pre- and post- judgment interest at the maximum rate permitted by 

applicable law;  

(g) Attorneys’ fees, costs, and expenses as available under the law; and 

(h) Such other and additional relief as the Court may find just and equitable. 

JURY DEMAND 

Plaintiffs demand a trial by jury on all causes of action so triable. 
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DATED: February 10, 2017 

 

PLAINTIFFS 

 

    \s\ Robert A. Izard                                

     By: Robert A. Izard, Esq. (ct01601) 

    Craig A. Raabe, Esq. (ct04116)  

Seth R. Klein, Esq. (ct18121) 

Izard Kindall & Raabe LLP 

29 South Main Street, Suite 305 

West Hartford, CT  06107 

Phone: (860) 493-6292 

e-mail: rizard@ikrlaw.com  

  craabe@ikrlaw.com 

  sklein@ikrlaw.com  

 

Attorneys for Plaintiffs Lori Sanborn, Iron Man LLC, 

Stephanie Sliver, David Steketee, and the Class 

 

 

    \s\ Steven L. Wittels                                

        By: Steven L. Wittels, Esq. 

J. Burkett McInturff, Esq. 

Tiasha Palikovic, Esq. 

Wittels Law, P.C. 

18 Half Mile Road 

Armonk, NY 10504 

Phone: (914) 319-9945  

Facsimile: (914) 273-2563 

e-mail: slw@wittelslaw.com 

jbm@wittelslaw.com 

tpalikovic@wittelslaw.com  

 

Daniel Hymowitz, Esq. 

Andrey Belenky, Esq. 

Hymowitz Law Group, PLLC 

45 Broadway, 27th Floor 

New York, NY 10006 

Phone: 212-913-0401 

Facsimile: (866) 521-6040 

e-mail: daniel@hymowitzlaw.com  

   abelenky@hymowitzlaw.com 

     

Attorneys for Plaintiffs Susanna Mirkin, Boris Mirkin, 

and the Class 
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CERTIFICATE OF SERVICE 

The undersigned hereby certify that on this 10th day of February, 2017, a copy of the 

foregoing Consolidated Class Action Complaint was filed electronically and served by mail on 

anyone unable to accept electronic filing.  Notice of this filing will be sent by email to all parties 

by operation of the Court’s electronic filing system or by mail to anyone unable to accept 

electronic filing as indicated on the Notice of Electronic Filing.  Parties may access this filing 

through the Court’s CM/ECF System. 

 

       By:    \s\ Seth R. Klein  

        Seth R. Klein 

 

       By:    \s\ Steven L. Wittels  

        Steven L. Wittels 
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NEW YORK TERMS F~ CONDITIONS

Viridian Energy NYLLC ("Viridian NY' J, a member of the Crius family of brands, is the legal entity Price:
that supplies electricity to customers in the State of New Vork Viridian Energy, PA LLC ("Virid-
ian PA'), a member of the Crfus family of brands, is the legal entity that supplies natural gas to
customers in the State of New York. Depending upon whether you have efeded to purchase elec-
tridty, natural gas a both, your agreement with the above-merrtioned Viridian entities (caller
lively, "Viridian's authorizes them to change yourelectric generationsuppGer or your naturatgas
supplier, or both, to the applicable Viridian errtdy, based upon yoursetection(s) idemified in the
Enrollment Form. Viridian NY is licensed by the New York Public Service Commission ("NYPSC' J
to offer and supply etedricity ("Electric Service') as an Energy Services Company ("ESCD'~ and
Viridian PA is licensed by the NYPSC to offer and supply natures! gas ("Gas Service) as an ESCO
(Electric Servire and/or Gas Service, as appticab(e, will hereinafter be referred to individua(Ly or
collectively as the "Service ). l(ridian supplies the electricity or natural gas commodity to your
Local Distribution Utility ("f.DU') based on how much you consume. Your LDU will then distribute
(deliver) the electricity and/or namraL gas to your location.

This Disclosure Statement/Terms and Conditions, the Welcome Letter and the Enroftment Form
create your agreement with Viridian (the 'Agreemerrt') and supersede any oral a written state-
mentrmade in connection with the Agreement or the Service.

TERMS OF SERVILE:
Supplied •Viridian EnergyNYLLC ("Viri~an MY") is the Iegat entity thatp~wides Electric

Serviceto customers in theSta[e of New York. ~ridfan Energy, PA LLC("Viridian

AA's is the legal errtRy that supplies Gas Service to customers in the State of New

York. References !n "Viridian" in these Terms of Service and in the Terms and

Conditions below mean wlely Viridian NV with ~espe~t W Elec6ic Service and

wtety Vindion PA with respect to Gas Service.

Term •Forfixedprice5ervice,the"fnitiolTerm"of yourAgreemeniwith~espectYosuch

Service is the number of billing cycles set forth ai time of enrollment and con-

frrmed in your Welcome Lefler, after which time the Agreement will corrtinue

with respect to such Service month-to-month with a variable rate until temri-

noted byyou or Viridian in accordance with the terms of the Agreement

• For variable price Service, your Service with Viridian wilt continue month-tn-

morrth unYi! te~mirwted by }rou of Viridian in accordance with the terms of the

Agreement

PfiCE •During the Initial Terri of faced price Service, you will pay Viridian the faced price

per 1cWh or the fixed price per Ccf or ihe,m set forth at time of enrollment and

confirmed in yaurWelcome Letter, ajterwhich tlme fheAg2emerrt will cnrrtinue

with respect to such Service month-to-monffi at a variable rateuntil terminated

by you or Viridian in accordance with the terms of the Agreement

• For variable price Service, your cote for the first morkh of Service will beset

forth at tinx of enrollment acid mrrfi~med in your Welcome Letter. Afterthefirst

morrth, you will pay a variable rate for such Service which mn flucWate on a

month-to-month basis, as described in the Pricesection below.

Reui~ion Youhweiherigh[tocanceltheAgreemerrt,wi[hou[feesorpenattiesofonykind,

within three (31 busineu days of receiving the Agreement You may mscind ei-

therbycalling Viridian at 1-866-663-z5o8, orema"ilingcustomercare@Viridian.

tom and providing your name, address, phone number, account number and a

s[atemerrt that you are rescinding this Agreement under the terms of the three

(3J business day right of rescission. If you are receiving both Elatric Service and

Natures! Gas Service from Viridian, you are entitled to mater one Service without

canceling the oNer.

Early • Afterthe right of rescission period ends, cancellation fees in the total amourrt of

Cancellation SSowfl(apptyifynuterminatethfsAg~eenentwithrespecitoafixedpriceSer-

F~ vicepriortotheendofthelnitialTerm.Foranyrenewedterm("RenewalTerm'~

you will be charged the cancellation fees if you do not notify Vfridian that you

want to cancel the Agreement with respect to such Service within three (3/ busi-

riessdays ofreceipt ofthefirst bi!lingstatement under the Renewal Term.

• If you terminate the Agreement with respect to a wriable price Service, there

are no termination fees.

LatE FEes 1nte Feesare charged in aaordnnce with theLDU billing Po[ictes and Procedures.

Fired Price After the 6ritiaL Term or may Renewal Term, you will recEive a renewal natirn in

Renevual westing not less than thirty (30f days or more than sixty (60}days prior to your

renewal date with the renewal terms and your optlon [o agree to or reject the

renewal terms. ff you do not agree to the Renews! Term forthe Service sudz Ser-

~ice will conOnue month-to-month with Viridian without additional notice and

you will pay the variable rate unless you cancel the Agreement with respact to

such Service.

Guaranteed ThisAgreemenio,~ersnoguaraMeedsavings.

Savings

Fixed Price: Under Viridian's fixed price Service, you will pay the fixed price set forth

at time of enrollme~and confirmed in yourWelcome letterforYhe Initial Term, alter

which your existing Agreement will co~rtinue morrth-to-morrth with a variable rate.
The fixed price during the Initial Term wi!( be mlcutated (iJ fa Everyday Green or
Pure Green Electric Service, by muLtiplyrng the price of elechidty per kifavatt hour
(kWh) by the amount of electricity you use in the bitlirtg cycle plus any app[imb(e
fees, charges or taxes, and (iiJ for Gas Service, by mu(tiptying the price of rwtura! gas
per Ccf or Therm by the amount of natures(gas you use in the billing cycle plus any
applimblefees, charges ortaxes.
Variable Rate: Under Viridian's l/ariable Price Everyday Green Plan or Pure Green
Plan, yaw price may fluctuate from morrth-to-moreth based on wholesale mar-
ket conditions appliwbte to the LDU's service territory. The vanabfe price /or
Efedric Service each month will be calculated by multiplying the variable price
of electricity per Idlowait hour (kWh) that month by the amount of electrio-
ity you use in the billing cycle plus any applicable fees, charges o~ taxes. The
variable price for Gas Service each morrth will be mtculated by multiplying the
variable price of natures( gas per Ccf or Therm that month by the amount of natu-
raI gas you use in the billing cycle plus any apptimb(e fees, charges or taxes.

Vridian's prices may be higher or lowerthan the LDU's tale in any given morrth.

Terrtr: Viridianwil(beginsupplyingtheElectric5erviceonaduteset6ytheLDU.Viridivnmaybegin
supplying Gas Service afterMarch 2012 on a date thereafter set by the LDU.
a. The fixed price radio( Term will be fw the number of billing cycles set forth at time

of enrollment and wnftrmed in your Welcane Letter starting on the first meter read
date after your Service is started with Viridian and cordinuing through the Last meter
read date in the end morrth. If you do notagree fo a Renewal Term with respect to a
Service, the Agreement with respect to such Service will continue month-to-month
wiifi o variable rate until terminated by you or Viridian in accordance with the terms
of the Agreemerrt.

6. The variable price term will begin on the first meter read date alter your Service is
started with Viridian and will continue month-to-month until terminated by you or
Viridian in accordance wdh the terms in the Agreement

Resdssion: Vou have the right to cancel the Agreement without fees orpena(Hes of any kind,
within three (3) business days of receiving the Agreeme~rt You may resrind either by calling
Viridian at 1-866-663-2508, or emailing customermre@ViridiQn.com. Please provide your
name, address, phone number, account num6erand a statement thatyou are resrinding this
Agreemerrt under the terms of the three (3J business day right of resrission.

Termination by Custom¢r. If you elect to cancel or terminate this Agreement with respect to
any fixed price Service after the rescission period and prior to the end of the Initial Term or
any Renewal Term, you will pay a cancellation fee in the amount set forth above. Fa any
Renewal Term, you will be charged the mncella[ion fee if you do not notify Viridian you want
to cancel within three (3) business days of receipt of the first billing statement under the
Renewal Term. !n order to mnrel, you mustnot~ Viridian in advance byemai[ at customer-
care@viridian.com or in writing by mai(at 1055 Washington Boulevard, 7th floor, Stamford,
CT 06901 or 6y carting i-866-663-2508. Termination becomes effective upon the process-
ing of yourcancetfotion inquest by your LDU, which wiU be your newsuppGer by default un-
Less you selectanother ESCO. You shall be obligated to pay fa the Service provided pursuant
to this Agreemem prior to the dote ihaisu~h mnce!lation becanes effective, incluGing any
applimbfe fees, charges ortaxes.

Termination o~ Amendmerrt by Viridian: Viridian may terminate the Agreement and discon-
tinue Service upon fifteen (15) ca(errdar days` notice. !f for any reason performance of the
Agreemerrt becomes materially uneconomimL to viridian a if any change in law mtaes
Viridian to no Longer have the ability to serve you, Viridian may mace( the Agreement with
respect to either Gas Service a flechic Service or both, as applicable, with fifteen (IS) days'
notice. The effective date of termination under this provision will occur on the next applim-
ble meterreaddate. Upon termination with Viridian, you will be retained to the LDU`s service
and all unpaid balances will immediQtelybecomedue. WithoutGmiting the foregoing, upon
fifteen (15) calendar days written notice, Viridian maypropose toamend theAgreemeM as a
result of anyregulntory, tariff or procedural change that may affedViridian's ability to serve
you under the Agreement Vou will have frJteen (25) mlenQar days [o accept or decline any
proposed amendment hereunder.

Relocation: If you relomte, you will provide a 30-day notice to Vridioa A lino! meter read wit!
be made at your old address, and your accou~rt wi4 be finalized with both your LDU and
Viridian. Vou shall be obligated to pay for the Service provided pursuairt to the Agreement
prior to the date that termination due to refocatron becomes effective, ind~ding any appli-
ca6le LDU fate fees, fees or charges. if you relomte within your LDU's service territory, you
may have the option of entering into anew efectridLyand/or natural gas supply agreement
with Viridian.

Customer Initials:

1055 Washingron Boulevard, 7th floor, Stamford, CT 06901 toll-Free:866-663-2508 ~Fmc: 203-413-4434 ~ Mandaythmugh Friday, 830 am. to b30 p.m. EST ~www.viridia n.com T~NVRES_041213
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NEW YORI(TERMS b~ CONDITIONS
Bft[ing bPaymerrt: Wrth respecttoGas Service or Electric Service, you will receives single con-

solidated bill from your LDUthat includes the LD!/'s chargesand Viridian's charges. The LDU
will set your payment due date and paymerrtadAress. Any biU not paid in full by its due date
will incurs late payment fee on unpaidbolances in accordance with the LDU billing Policies
and Procedures. Viridian reserves the right to make adjushnerrts at any time

Renewal forFixed Price Agreements: With respell to anylured price Service, you will receive
a renewal notice in writing not less than thirty (30) days or more than sixty (60) days prior
to the end of the IniHa! Term orany Renews[ Term with the renews! terms and youropHon
to accept or reject the Renewal Term. After the Initial Term ar any Renews! Term you will be
charged mnce(lation fees os ident~"fied above f you do not natrfy Viridian you want to mn-
cel within three (3) business days of receipt of thelint 6i(Iing statement under the Renews!
Term. ff you do not agree to a Renews! Term, such Service will cominue mornh-to-month
with Viridian without addi[ionai notice, and you will pay a variable rate with respell tosuch
Service.

Dispute Rewlution; In the event of a dispute or disagreement under this Agreement, the
parties must use their best efforts to resolve the dispute. You may cordaci Viridian at
1-866-663-508, or by matt at 1055 Washington Boulevard, 7th floor, Stamford, R
06901 with any inquiries or complaints regarding your bill or Viridian's services. Ij you
are not fully satisfied after discussing your complaint with Viridian, you may corrtact the
New Vork State Department of Pu61ic Service ("DPS'~ direcNy by mlLing 1-80034-3377
or by writing to the DPS at New York State Department of Public Service, Office of Con-
sumer Services, Three Empire State Plaw, Albany, NV 12223, or through its website at
http://www.dpsstate.nyus. You must pay the bill in full, except for the specific disputed
amount during the pendency of the dispute.

Coarumer Protections: The Services provided by Viridian to you are governed by the Agree-
merrt. The Agreement is governed by fhe Home Energy Fair Practices Ad ("HEFPA'~. Any pay-
mentsmade on a consolidated bill will be allocated in accordance with procedures adopted
by the NVPSC and your LDU. You may obtain addidanal information by corrtacting Viridian
at 1-866-663-2508 w the DPS ESCO Hotline at 1-888-697-7728, or by writing to the DPS
at New York State Department of Public Service, Office of Consumer Services, Three Empire
State Plum, Albany, IJV 12223, or through its website at www.dps.state.ny.us. You should
review New York's ESCO Consumer Bill of Rights found below.

Emergency: In the event of an emergency, such as a gas leak, power failure or downed power
tine, you should m(L your applicable LDU at one of the following numbers: Central Hudson
Gas and Etectrir. i-800-527-2714; Consolidated Edison of New York 1-800-752-6633; Na-
tionai Grid: 1-800-892-2345; National Grid Long Ls(artd: 1-800-490-045; National Grid
Metro: 1-718-643-4050; New York State Electric and Gas ("NYSfG'~: 1-800-57Z-1131;
Orange and Rockland: 1-877-434-4100, or Rochester Gas and Electric: i-800-743-1701,
National Fuel Gas 1-800-444-3130

LIMITATIONS ON WARRANTYAND DAMAGES: THECOMMOD(TY PROVIDED UNDER THISAGREE-
MENT WILL MfEf THE QUALITY STANDARDS OF THE APPLICABLE LDU. YOU UNDERSTAND
AND AGREE THAT THEREARE NO OTHER WARRANTIES, EITHER EXPRE55ORIMPLIED, ASSOC!-
ATED WITH THE SERVICE PROVIDED BV VIRIDIAN. VIRIDIAN HAS NO LlAB1LITY FOR SERVICE
INTERRUPTIONS LIABtLiT1E5 NOT EXCUSED BY REASON OF FORCE MA]EURE OR OTHERWISE
SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES. VIRIDIAN WILL BEAR NO LIAB(LITYTO YOU
OR ANY THIRD PARTY fOR CONSEQUENTIAL, PUNITIVE, INCIDENTAL, SPECIAL OR OTHER
INDIRECT DAMAGES. ViRID1AN IS NOT LIABLE FOR INTERRUPT10N5 TO OR SHORTAGES OF
ELECTRICITY OR NATURAL GAS SUPALY NO2 ANY ASSORATED LO55 OR DAMAGE RESULTING
THEREFROM. VIRIDIAN NY IS NOT RESPONSIBLE FOR THEACTS OMISSIONS LIABILITIESOR
OBLIGATIONSOF VIRIDIAN PA, AND VtR1DtAN PA IS NOT RfSPONSIBtE FOR THEACrS. OMIS-
SIONS LIAB1LIi1E50RO8LIGAT10N50FV(RlDIANNY.

Force Majeore: The Service is firm subject to force majeure. Viridian will not be responsible for
supplying Service to you in the event of rira~mstanc~ beyond its control such as events of
force majeure, as defined by the LDU, a any transmitting or transportation errtity, which
include but are not Limited to acts of terrorism, sabotage o~ acts of God. If there is a change
in any law, rule or pridng structure that results in Viridian being preverrted, prohibited or
frustrated from carrying out the terms of this Agreement Vridian reserves the right to mnrel
the Agreemerrt in aaordance with the termination provisions in the Agreeme~

Assignment: Viridian reserves the right to set(, trarufer, pledge a assign the accourns, revenues
or proceeds hereof in connection with airy financial agreement You authorize Viridian to
assign this Agreemem to another energy supplier, ESCO ar other entity as authorized by the
NVPSC viridian will provide you with a written notice no later than thirty (30) days prior to
the assignment or transfer date. Such notice will be considered to have been made if mailed
to the appropriate party.

Information Release Authorization: By entering into the Agreement you authorize Viridian to
obtain information from the LDU concerning your account that includes, but is not limited
to: billing hiseory, payment history, accountnumber, historimLand future electricity or natu-
ral gas usage, meter readings and characteristics of your electricity or natural gas service.
Subject to the terms set forth herein, you may rescird this authorimtion at any time by con-
tacting Viridian. Viridian will not release your confiderrfial it formation without your exprPSC

conseiK, except as required by legal authority.

Misce[taneour. Vou will promptly notify Viridian if there are any ar~cipated major changes
in your elecVicity or nature_ gas consumption. During enroWnerrt you will notify Vridian
if your account is a cogeneratioNnet metered accourrt. For purposes of accourrting, both
parties accept the quamity, quality and measurements determined by the LDU. There maybe
a delay before the LDUswitches your electririty or natuia! gas supply to Viridian; Viridian is
notresporrsible for anysuch delays. Except as provided by Inw, you wil(pay atL taxes due and
payable with respect to your obligations under the Agreemerrt Any changes to the Agree-
merrt must be made in writing. The Agreement is subject to any future legislation orders,
rules, regulations or LDU tar~or policy changes. Venue for any lawsuit 6raught to enforce
any term or cordition of this Agreement shat! Iie exclusively in the State of New Voric This
Agreement shalt be construed under and shall be governed by the lcnvs of the State of New
York without regard to the applimtion of its conflicts of law principles. You acknowledge
that Viridian has provided you with New York's ESCO Consumer Bill ofRightr prior to enter-
ing into this Agreement

Parties Bound: This Agreement is binding upon the parties hereto and their respective suaes-

sorsand legs!assigns.

Viridian Energy NY LLC (Electric Service only)
Viridian Energy PA, LLC (Gas Service only)
1055 Washington Boulevard, 7th floor

Stamford, CT 06901
Toil-Free: 866-663-2508 Fax: 203-413-4434
Mondaythrough Friday, 8:30 a.m. to 6:30 p.m. Eastern Time (After hours or during an emergency,
please co~ad your LDUat the number provided in the Emergencysection)
www.viridian.com

Central Hudson Gas and Electric 1-800-527-2714
Consolidated Edison of New York, also known as Con-Ed a Con Fdison 1-800-752-6633
National Grid: i-800-642-4272
National Grid Long Island, also known as Keyspan LI: i-Soo-930-5003
Nations! Grid Metro, also known as Keyspan Metro: i-718-643-4050
New York Slate Electric and Gas ("NVSEG ): i-80D-57z-i i31
Orange and Rockland, also known as ObR: i-877-434-4100
Rochester Gas and Electric 1-800-7k3-1701
National Fuef Gas: i-800-365-3234

Customer Initials:

1055 Washi ng~on BoulevarO, 7th floor, Stamford CT o6goi Toll-Free: 866-663-2508 ~ Fax 203-413-4434 ~ Monday through Friday, 830 am. to 630 p.m. EST www.viridian.com 7~NYRES_041213
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NEW YORI[ TERMS ft CONDITIONS

Your Rights as an Energy Services Company Consumer-- ESCO Consumers Bill of Righu

Customers mn purchase energy from an Energy Services Company (ESCOJ or from a traditional
utitiry. ljyou chooseto purchase energyjram an ESCO you me errtitteA to:
• A clear description of the servires offered by tfie ESCO.
• Receive energydeLiveryanG24houremergencyservicesfromyourudlitycompany.
• QearproceduresforswitchingenergysuppGers,indudinginformationabouttheenrollment

process.
• Disclosure, in simple and clear language, of the terms and conditions of the agreement be-

tween you and The ESCD indudfig:
o price and al! varia6(e charges or fees,
o length of the ogreemer~
o terms fa renews[ of the agreeme~~
o mncellation process and any eorly termination fees, which are limited by faw, and,
o conditions, if any, under which the ESCO guarantees costsavings.

Rescind on agreement with an ESCO within three days of receiving the agreement, if you are
a residential customer.

• AdesQiptionofhowpre-paymeirtagreemen[swork,ifoffered.
• Notice from the ESCO, no less than thirty doys prior to the contract renewal date, of the re-

newolterms and the options you hove as a customer.
• A fair and timely compfairrt resolution process.
• Provision of any written documents (contrails, marlreting materials, and this ESCO Consum-

er Bifl of RightrJ, in thesame Language used toenrol(you as a customer.

If you are a residerrtiaf customer you are also entitled to the rights and protections of the Home
Energy Fair Practises Act (HfFPA), which requires that al! utility customers be treated fairly with
regard to application for service, customer billing and complatrrt procedures. Far more ir~farma-
tiongo to hitp://www.dps.state.rry.us/resrighthtmL

ESCOs that do not assure These consumer rightr could Lose their eligibility to provide service in
New York. Please report any complaints to the Department of Public Service at 1-800342-33 7 7
(830 om - 4:00 pm), by mai(at Office of Consumer Services, NYS Depar6nerrt of Public Service, 3
Empire Stote Plaza, Albany, NV 12223, or online at http://www.dps.state.nyus.

You can find more it formation about yourenergyalternatives by visiting: www.askpsccom.

Customer Initials:

io55 Washington Boulevard 7th floor, Stamford, CT 06901 TotL-Free:866-663-2508 ~ Fax: 203-413-4434 Monday through Friday,830 am. to b30 p.m. EST ~www.viridian.com T~NYRES 041213
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