Case 1:15-cv-20955-KMM  Document 1 Entered on FLSD Docket 03/09/2015 Page 1 of 21

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.

JEFFREY GREENFIELD, on behalf of
himself and all others similarly situated,

Paintiff,
CLASSACTION
V. JURY DEMAND
TARGET CORPORATION and NBTY, INC.,

Defendants.
/

CLASSACTION COMPLAINT

Plaintiff JEFFREY GREENFIELD files this class action complaint on behalf of himself
and al others similarly situated against TARGET CORPORATION (“Target”) and NBTY, INC.
(“NBTY?") (collectively, “Defendants’) and states as follows.

INTRODUCTION

1. For years, some of the world’s largest retailers have been deceiving the American
public into purchasing expensive products passed off as “heathy” herba supplements. The
retailers promoted the herbal supplements as, not only containing the ingredients that were listed,
but also as a product that could make the consumers, and their families, healthier. These
statements, relied upon by millions of consumers, were ssmply false. It has now come to light,
after extensive testing by New Y ork government authorities, that in most cases, these products
had absolutely none of the herbal ingredients that the retailers listed on the product and were
essentially worthless.

2. The retailers further failed to disclose that these expensive products also

contained unlisted “fillers’ such asrice, beans, garlic, wheat, citrus, and house plants — unlisted
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ingredients that can pose serious health risks. Thiswas al done to generate hundreds of millions
of dollars in profits. This case is brought specifically on behalf of those nationwide consumers
that bought these worthless products to prevent Defendants from continuing these fraudulent
practices.

3. When a retailer labels its proprietary brand herbal supplement as containing
certain specific ingredients, that supplement should in fact contain those ingredients. Defendants
have been knowingly violating this basic tenet. Asaresult, health and cost-conscious consumers
across the nation have been walking into retail stores every day and buying bottles purporting to
be “herbal supplements’ that were labeled one way, but filled another — rendering them
worthless.

4, Target is one of the largest retailers in the world. It sells various herbal
supplements under its own proprietary brand known as“Up & Up.” Inthe United States, Target
operates over 1,900 stores and, in 2013, generated $24 billion in sales from its own proprietary
brands. “Up & Up” is an important part of Target's business because it differentiates Target
from other retailers and generally carries higher margins than equivalent nationa brand products.

5. Target offers its customers, referred to as “guests,” everyday essentias and
differentiated merchandise at discounted prices. On its corporate website, Target guests are
assured of the following:

We have tools and processes in place to ensure product safety
and quality at every stage of production. Before production
starts, we audit the factory and meet with the vendor and
manufacturer. We require vendors to test Target-brand
products at third-party laboratories throughout production. A

product must pass all testing before it's approved for
shipment.?

1 See Target’s Annual Report on Form 10-K for the Fiscal Year Ended February 1, 2014.
2 See https://corporate.target.com/corporate-responsi bility/responsi ble-sourcing/product-saf ety-
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6. A recent investigation by the New York Attorney General proves that this
statement is false.

7. This case involves Defendants systematic prioritization of profits over honest
labeling and consumer safety in an attempt to take advantage of the rapidly increasing number of
U.S. consumers who take herbal supplements to improve their general health and wellness.

Background of Herbal Supplements

8. Botanicals and herbals have been used in medicine for over a thousand years.
The tradition of using herba remedies to treat various health problems dates back to Egyptian
and Chinese civilizations practicing herbal therapy to treat various afflictions and ailments.

0. Plant-based medicines were the primary forms of medicines used by western
countries up until World War 11, after which modern medicines and synthetic drugs began to
dominate the market.

10. Later in the 20™ century, however, there was a reemergence of herbal remedies in
the market in the form of herba supplements.

11. Herbal supplements are non-food, non-pharmaceutical herbs derived from plant-
based substances, and are primarily consumed for improving general health and wellness.

12. These herba remedies exist as a supplement to modern medicine and are
exhibiting a strong growth rate as consumers look towards natural remedies that are marketed as
safer, healthier, and gentler than modern pharmaceuticals.

13. Today, herbal supplements account for approximately 30% of the global

supplements market,® and the World Hedlth Organization estimates that 80% of people

guality-assurance, (last visited Feb. 26, 2015).
% Herbal supplements make up a significant part of the broader supplements market, which
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worldwide rely on herbal medicines for some part of their primary health care.

14.  The number of consumers taking herbal supplementsisincreasing at a rapid pace
in the United States and worldwide. At the end of 2013, more than 36 million people in the U.S.
confirmed the use of herbal supplements to support a healthy lifestyle. The market for herbal
supplements in the U.S. aone is estimated to be over $7 billion in 2015 and to rise to over $9
billion by 2020.

15. Further, the global market for herba supplements and remedies this year is
expected to exceed $85 billion, increasing from an estimated $80 billion in 2014.

16.  The herba supplement market has thrived here because U.S. consumers have
become increasingly aware of the importance of preventive health care. The growth in this
market is attributed to several factorsincluding:

a. growing awareness with regard to preventive heath and wellness among
consumers;

b. theincreasing proportion of elderly people among the general population;

c. thelack of harmful side effects caused by herbal supplements; and

d. clinica research and scientific studies indicating the benefits of these
products in preventing and alleviating symptoms of certain diseases.

17. Many consumers turn to these products because of the high cost of modern
medicine. Medical expenses can present a huge burden for people and they seek out herbal
supplements as a cheaper alternative to treat various ailments in trying to maintain a healthy
lifestyle and support themselves and their families.

18. NBTY manufactures and sells herbal supplement products. It sells these products

includes vitamins, minerals, meal supplements, sports nutrition, and specialty supplements.

4
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directly to consumers through its Vitamin World retail stores and through its website. It also sells
the supplements wholesale to maor retaillers in the United States, including Costco, CVS,
Walgreens, Kroger, Target, and Wal-Mart.*

19.  Target purchases supplements from NBTY, and then sells these supplements to
consumers under its private label, “Up & Up.”

20. Gingko Biloba, St. John’s Wort, and Valerian Root, all sold under the Target “Up
& Up” brand, are some of the most popular herba supplements marketed and sold in the United
States today.

21.  Target markets and sells these products through its retail stores and on its website.
For example, on the label of “Up & Up” Gingko Biloba, Target states that the product is a
“standardized extract” that “helps support memory, concentration and circulation.”

22. What Target does not disclose is that its “Up & Up” products do not actualy
contain the labeled ingredients.

23.  Target advertises each of its other mislabeled “Up & Up” herbal supplements in
the same manner. For example, it asserts on the label of its“Up & Up” St. John’s Wort that the
product “helps support a positive mood.”

24. However, testing has revealed that the “Up & Up” Gingko Biloba, St. John's
Wort, and Vaerian Root do not contain any of the touted herbal ingredients.

25. Moreover, many of the tests revealed that the “Up & Up” products also contained
other ingredients that were not identified on the label, such as allium, rice, and dracaena (a

tropical houseplant).

* See NBTY, Inc. Annual Report on the Form 10-K for the Fiscal Year Ended September 30,
2014.
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26.  On behaf of themselves and all others similarly situated, Plaintiff brings this
action to put an end to Defendants' deceptive and unfair practices and to seek relief for the
injuries caused by Defendants' common practice.

PARTIES
Plaintiff

27.  Plaintiff JEFFREY GREENFIELD is a citizen of the State of Florida who
purchased Defendants' mislabeled “Up & Up” Gingko Biloba and Valerian Root. He is a natural
person over the age of 21 and otherwise sui juris.

Defendants

28. Defendant TARGET CORPORATION is a Minnesota corporation operating in
the State of Florida with its principal place of businessin Minneapolis, Minnesota.

29.  Target operates a network of approximately 1,915 locations in the United States
and Canada.

30. Target markets itself as “delivering outstanding value, continuous innovation and
exceptional guest experiences by consistently fulfilling [its] Expect More. Pay Less.® brand
promise.”® Target's net sales in the United States for the 2014 fiscal year were $71.3 billion.°
Proprietary brands, like “Up & Up,” accounted for approximately 33% of Target’s net sales in
the United States.”

31 Defendant NBTY, Inc., is a Delaware corporation with its principal place of

business in Ronkonkoma County, New Y ork.

> See https://corporate.target.com/about/mission-values, (last visited Feb. 26, 2015).
® See Target’s Annua Report on Form 10-K for the Fiscal Y ear Ended February 1, 2014.

"1d.
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32. NBTY is one of the largest retailers, manufacturers, and distributors of vitamins,
nutritional supplements, and related products in the United States, with operations throughout the
world.®

33. NBTY’'s facilities include administration, manufacturing, warehousing,
packaging, and distribution facilities located in Pompano Beach, Deerfield Beach, Naples, and
Boca Raton, Florida. It also operates retail locations throughout the United States.’

34. NBTY describes its mission as follows. “To enhance the well-being of our
customers globally by delivering the highest quality, best value nutritional supplements and
wellness products.” ! Its website states that it has a “significant presencein virtually every major
vitamin, minera, herb and supplement product category and in multiple key distribution
channels.”

35.  In2014, NBTY’snet sales for its wholesale segment totaled $1.88 billion.*

JURISDICTION AND VENUE

36.  This Court has jurisdiction over this action pursuant to the Class Action Fairness
Act of 2005 (*CAFA”), Pub. L. No. 109-2, 119 Stat. 4 (codified in various sections of 28
U.S.C).

37. Plaintiff is a citizen of the State of Florida. Defendant Target is a citizen of the

state of Minnesota but is registered to do business in Florida. Defendant NBTY is a citizen of the

8 See NBTY Annua Report on Form 10-K for the Fiscal Y ear Ended September 30, 2014.
°Id.

19 see hitp://www.nbty.com/OurCompany/MissionAndValues, (last viewed on February 17,
2015).

1 See http://www.nbty.com/OurBrands/VitaminsSupplements(last viewed on February 17, 2015).

2See NBTY Annual Report on Form 10-K for the Fiscal Year Ended September 30, 2014.
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state of Delaware but is registered to do businessin Florida. The amount in controversy exceeds
$5,000,000 and there are at least one hundred members of the putative class.

38.  This Court hasjurisdiction over Defendants because they are foreign corporations
authorized to conduct business in Florida, are continuously doing business in Florida and have
registered with the Florida Secretary of State, or do sufficient business in Florida, have sufficient
minimum contacts with Florida, or otherwise intentionally avail themselves of the Florida
consumer market through the promotion, marketing, sale, and service of the aforementioned
herbal supplements including the supplements purchased by Plaintiff. This purposeful availment
renders the exercise of jurisdiction by this Court over Defendants and their affiliated or related
entities permissible under traditiona notions of fair play and substantial justice.

39. In addition, this Court has subject-matter jurisdiction under CAFA because the
amount in controversy exceeds $5 million and diversity exists between Plaintiff and Defendants.
28 U.S.C. 8§ 1332(d)(2). In determining whether the $5 million amount in controversy
requirement of 28 U.S.C. § 1332(d)(2) is met, the claims of the putative class members are
aggregated. 28 U.S.C. § 1332(d)(6).

40. Venue is proper in this forum pursuant to 28 U.S.C. § 1391 because Defendants
transact business and may be found in this District. Venue is also proper here because at al
times relevant hereto, Plaintiff resided in the Southern District of Florida and a substantial
portion of the practices complained of herein occurred in the Southern District of Florida.

41. All conditions precedent to this action have occurred, have been performed, or

have been waived.
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FACTUAL ALLEGATIONS

42. NBTY manufactures and sells herbal supplements to Target.® Target markets,
distributes, and sells herbal supplements to consumers under its proprietary brand, “Up & Up.”

43. The Up & Up brand includes “Up & Up Gingko Biloba,” “Up & Up St. John's
Wort,” and the “Up & Up Vaerian Root” product (collectively, the “Up & Up Supplements’)
purchased by Plaintiff and the class members.

44.  Target represents that it has tested and stands by its products and its marketing.

45. The labeling on every Up & Up Supplement conspicuously shows the
“Supplement Facts,” and identifies the primary herbal ingredient as the advertised herb. Contrary
to these representations, the Up & Up Supplements are not what they purport to be.

46.  On February 2, 2015, New Y ork Attorney General Eric Schneiderman sent aletter
to Target ordering it to immediately “cease and desist engaging in the sale of adulterated and/or
mislabeled herba dietary supplements’ and to “immediately stop the sale of three ‘Up & Up’
dietary supplements.”**

47.  The cease and desist |etter was the result of an investigation by the N.Y. Attorney
Generad’s office that used established DNA barcoding technology to examine the contents of
herbal supplements and was focused on Defendants practice of substituting contaminants and
fillersin place of the authentic product.

48. DNA barcodes are short genetic markers in an organism’s DNA and are used to
identify it as belonging to a particular species. Barcodes provide an unbiased, reproducible

method of species identification. The barcodes can be used to determine the exact plant species

13

Id.
% Similar cease and desist letters were sent to GNC, Wal-Mart, and Walgreens relating to their
proprietary brands of certain herbal supplements.
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being tested.

49. The DNA testing reveded that three of the six supplements were “either
unrecognizable or a substance other than what they claimed to be and therefore constitute
contaminated or substituted products.”

50.  According to Arthur P. Grollman, M.D., Professor of Pharmacological Sciences at
Stony Brook University, “[t]his study undertaken by Attorney General Schneiderman’s office is
awell-controlled, scientifically-based documentation of the outrageous degree of adulteration in
the herbal supplement industry.”

51. Indeed, testing on the “Up & Up Vaerian Root” product revealed that “[n]o
Valerian root DNA was identified” in any of the samples. Instead, the testing yielded
identifications of the following: alium; phasolus/beans; asparagacea; pea family DNA; oryza;
phaseol us fabacaeae; wild carrot; and saw pal metto genetic material. Three of the testsidentified
no genetic material at al.

52. Similar results were yielded for the other Up & Up Supplements.

53. Defendants knew that the Up & Up Supplements contained various inexpensive
fillers and contaminants; but, knowing that U.S. consumers were increasingly purchasing these
products for a healthier lifestyle, Defendants put their pursuit of profits above al else.

54.  According to Attorney General Schneiderman:

“This investigation makes one thing abundantly clear: the old adage
‘buyer beware may be especially true for consumers of herbal
supplement. The DNA test results seem to confirm long-standing
guestions about the herbal supplement industry. Mislabeling,
contamination, and false advertising areillegal . . . . At the end of the
day, American corporations must step up to the plate and ensure that
their customers are getting what they pay for, especially when it

involves promises of good health.”

55.  Target’s midlabeling of its proprietary Up & Up Supplements constitutes unfair

10
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and deceptive business practices and, just as importantly, poses serious hedth risks to
consumers.

56. Consumers, such as Plaintiff and the class members here, purchased this product
trusting that (i) it contains the amount of herbal substance that is identified on the label and that
(i1) all ingredients contained in the product are identified.

57. Because of Target’s intentional mislabeling of the ingredients in the Up & Up
Supplements, a consumer with food allergies, or a consumer who takes medication for an
unrelated illness, is assuming a potentialy serious health risk each time the contaminated herbal
supplement is ingested.

58. Plaintiff and the putative class members did not purchase the Up & Up
Supplements to assume these risks and would not have purchased the product had they known
that there was no trace of the herbal ingredient contained therein, but instead the product was
contaminated and potentially dangerous.

Plaintiff Jeffrey Greenfield

59. Plaintiff Jeffrey Greenfield learned of certain health benefits from taking gingko
biloba and valerian root.

60. As to gingko biloba, Mr. Greenfield learned that the herbal supplement may
improve memory and yield other cognitive benefits.

61. In seeking a remedy for hisinsomnia, he learned that valerian root could be used
as an effective dleep aid.

62. In 2011, after learning of the various health benefits of these herbal supplements,
Mr. Greenfield began purchasing the Up & Up brand of each of the supplements. He used the Up

& Up Gingko Bilobaand Vaerian Root daily, in accordance with the instructions on the label.

11
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63. Mr. Greenfield paid approximately $4-8 per bottle for the Up & Up Supplements.

64. TheUp & Up Supplements are mass-produced products, and there are no materia
differences between the bottles that Plaintiff purchased and those purchased by members of the
putative class. As with all other putative class members, Target deceptively labeled the bottle
that Plaintiff purchased as purporting to contain a certain amount of the advertised herba
ingredient.

65.  On the contrary, the products that Plaintiff and the putative class purchased did
not contain any of the advertised herbal ingredients, but instead had certain fillers and
contaminants such as rice, allium, mustard, and radish. None of these substances are identified
in thelist of ingredients on the Up & Up Supplements.

66. Had Plaintiff — or any reasonable consumer — known that the products they were
purchasing were not the advertised herba products, but instead various filler products, they
would not have made the purchase.

67. Aswith al other putative class members, Defendants accepted payment for the
purported herbal supplements despite the fact that they knew or should have known that the
products did not actually contain any of the advertised herba supplements.

68. There are no material differences between Defendants actions and practices
directed to Plaintiff and their actions and practices directed to any members of the putative class.

CLASSALLEGATIONS

A. Class Definitions

69. Plaintiff brings this action against Defendants pursuant to Rule 23 of the Federd
Rules of Civil Procedure on behalf of himself and all other persons similarly situated. Plaintiff

seeks to represent the following classes:

12
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Nationwide class:

All persons who, within the applicable statutes of limitation,
purchased Target Up & Up Gingko Biloba, St. John’s Wort, and
Valerian Root in the United States. Excluded from this class are
Defendants, their affiliates, subsidiaries, agents, board members,
directors, officers, and/or employees.

Florida Subclass asto Count |1 — Florida Deceptive and Unfair Practices Act

All persons who, within the applicable statute of limitation,
purchased Target Up & Up Gingko Biloba, St. John’s Wort, and
Valerian Root in the State of Florida. Excluded from this class are
Defendants, their affiliates, subsidiaries, agents, board members,
directors, officers, and/or employees.
70. Plaintiff reserves the right to modify or amend the definitions of the proposed
classes before the Court determines whether certification is appropriate.
71. Defendants subjected Plaintiff and the respective class members to the same
unfair, unlawful, and deceptive practices and harmed them in the same manner.
B. Numer osity
72.  The proposed classes are so numerous that joinder of all members would be
impracticable. Defendants sell and promote the Up & Up Supplements, at thousands of storesin
Florida as well as nationwide. Although the number of class members is not presently known,
the classes will likely be composed of thousands of consumers. The numbers are clearly more
than can be consolidated in one complaint such that it would be impractical for each member to
bring suit individually. Plaintiff does not anticipate any difficulties in the management of the
action as aclass action.
C. Commonality

73.  There are questions of law and fact that are common to Plaintiff and class

members’ clams. Common questions of law and fact exist because, inter alia, Plaintiff and all

13
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class members purchased the Up & Up Supplements from Target that were deceptively labeled
as containing an herbal ingredient when instead they contained various fillers and contaminants
and not the as-labeled herbal products.
74. These common questions predominate over any questions that go particularly to
any individual member of the Class and include but are not limited to the following:
a. Whether Defendants engaged in unlawful, unfair, or deceptive business
practices by failing to properly label the Up & Up Supplements they sold to

Plaintiff and the putative class members;

b. Whether Defendants deceptively or midleadingly misrepresented the
ingredients contained in the Up & Up Supplements sold to consumers;

c. Whether Defendants’ misrepresentations and omissions are likely to deceive a
reasonable consumer;

d. Whether and to what extent the Defendants have been unjustly enriched at the
expense of Plaintiff and the class;

e. Whether Defendants violated Florida's Deceptive and Unfair Trade Practices
Act;

f. Whether Plaintiff and the class members are entitled to compensatory
damages including actual damages plus interest and/or monetary restitution;

0. Whether Defendants' conduct warrants punitive damages; and

h. Whether an injunction is appropriate in order to prevent Defendants from
continuing to engage in their unfair, deceptive, and unlawful conduct.

D. Typicality

75. Plaintiff is a member of the Class he seeks to represent. Plaintiff’s claims are
typical of the respective classes claims because Plaintiff and each class member purchased the
Up & Up Supplements which were deliberately misrepresented as containing specific herbal
ingredients when in fact they contained only various fillers. Thus, Plaintiff's claims are typical

due to the similarity, uniformity, and common purpose of the Defendants' unlawful conduct.

14
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Each class member has sustained, and will continue to sustain, damages in the same manner as
Plaintiff asaresult of Defendants’ wrongful conduct.

E. Adequacy of Representation

76. Plaintiff is an adequate representative of the classes he seeks to represent and will
fairly and adequately protect the interests of the class. Plaintiff is committed to the vigorous
prosecution of this action and has retained competent counsel, experienced in litigation of this
nature, to represent him. Plaintiff has no adverse or antagonistic interest to those of the unnamed
class members. Plaintiff is willing and prepared to serve the Court and the class in a
representative capacity with all of the obligations and duties material thereto.

77.  To prosecute this case, Plaintiff has chosen the undersigned law firms, which are
very experienced in class action litigation and have the financial and legal resources to meet the
substantial costs and legal issues associated with this type of litigation.

F. Reguirements of Fed. R. Civ. P. 23(b)(3)

78. This action is appropriate as a class action pursuant to Fed. R. Civ. P. 23(b)(3)
because questions of law or fact common to Plaintiff and each class member’s claims
predominate over any questions of law or fact affecting only individual members of the class.

79.  All claims by Plaintiff and the unnamed class members are based on the purchase
of the deceptively labeled Up & Up Supplements.

80.  Common issues predominate when, as here, liability can be determined on aclass-
wide basis, even when there will be some individualized damages determinations.

8l.  As aresult, when determining whether common questions predominate, courts
focus on the liability issue, and if the liability issue is common to the class as is the case at bar,

common questions will be held to predominate over individual questions.

15
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G. Superiority
82. A class action is superior to individua actions in part because of the non-
exhaustive factors listed below:

(@ Joinder of al class members would create extreme hardship and
inconvenience for the affected customers as they reside all across the
states;
(b) Individua claims by class members are impractical because the costs
to pursue individual clams exceed the value of what any one class
member has at stake. As a result, individual class members have no
interest in prosecuting and controlling separate actions,

(c) There are no known individual class members who are interested in
individually controlling the prosecution of separate actions;

(d) The interests of justice will be well-served by resolving the common
disputes of potential class membersin one forum;

() Individua suits would not be cost-effective or economicaly
maintainable asindividual actions; and

(f) The action is manageable as a class action.
83. Plaintiff does not anticipate and is unaware of any difficulties that would be
encountered in the management of this class action.

H. Requirements of Fed. R. Civ. P. 23(b)(1) & (2)

84. Prosecuting separate actions by or against individual class members would create
a risk of inconsistent or varying adjudications with respect to individual class members that
would establish incompatible standards of conduct for the party or parties opposing the class.

85. Defendants have acted or failed to act in a manner generally applicable to the
class, thereby making appropriate fina injunctive relief or corresponding declaratory relief with

respect to the Class as awhole.
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COUNT |

UNJUST ENRICHMENT
(Nationwide Class)

86. Plaintiff re-alleges and incorporates paragraphs 1-85 above as if fully set forth
herein and further aleges as follows.

87. Defendants acted to mislead consumers into believing that the Up & Up
Supplements actually contained the specified herbal ingredients by labeling the products sold to
consumersin that manner.

88.  Defendants received from Plaintiff and the class members benefits in the form of
profits related to the misrepresentation that the Up & Up Supplements actually contained the
specified herbs.

89. Defendants received payments from Plaintiff and all class members for what they
believed to be particular herbs. In fact, however, the Up & Up Supplements did not contain any
of the specified herbs but instead contained various inexpensive fillers and contaminants.

90. Defendants had knowledge of these benefits and voluntarily accepted and retained
the benefits conferred on them.

9l Defendants will be unjustly enriched if they are alowed to retain the
aforementioned benefits, and each class member is entitled to recover the amount by which the
Defendants were unjustly enriched at his or her expense.

WHEREFORE, Plaintiff, on behalf of himself and all similarly situated Class members,
demands an award against Defendants in the amounts by which Defendants have been unjustly
enriched at Plaintiff’s and the class members expense, and such other relief as this Court deems

just and proper.

17
360906.1



Case 1:15-cv-20955-KMM  Document 1 Entered on FLSD Docket 03/09/2015 Page 18 of 21

COUNT 1T

VIOLATION OF THE FLORIDA DECEPTIVE
AND UNFAIR TRADE PRACTICESACT
(on behalf of the Florida subclass)

92. Plaintiff re-alleges and incorporates paragraphs 1-85 above as if fully set forth
herein and further alege as follows.

93. FDUTPA, section 501.201, et seq., Florida Statutes, prohibits “unfair methods of
competition, unconscionable acts or practices, and unfair or deceptive acts or practices in the
conduct of any trade or commerce.” 8 501.204, Fla. Stat.

94.  Plaintiff and the Florida Subclass are “consumers’ as that term is defined in
section 501.203(7), Florida Statutes.

95. Plaintiff and all Class members are “aggrieved” persons under 8§ 501.211, Fla.
Stat., and so have standing to pursue this claim.

96. Plaintiff has standing to pursue this claim as he has suffered injury in fact and has
lost money or property as aresult of Defendants' actions as set forth above.

97. Defendants have engaged in, and continue to engage in, unconscionable acts or
practices and used unfair or deceptive acts in conduct of their trade or commerce in the State of
Florida

98. Defendants business practices, as alleged herein, are “unfair” because they
offend established public policy and are immoral, unethical, unscrupulous, and substantialy
injurious to their customers. Additionally, Defendants conduct is unfair because it violates the
legidatively declared policies of FDUTPA. Defendants misled consumers into believing that its
products contained the amount of herb identified on the label, when in fact they contained only

inexpensive fillers, and Defendants conceal ed this fact from consumers.
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99. Furthermore, Defendants' business practices, as alleged herein, are “deceptive”
because they are likely to deceive consumers, including Plaintiff and the members of the Florida
Subclass, into believing that they are purchasing the product indicated on the label.

100. The policies, acts, and practices alleged herein were intended to result and did
result in payment to Defendants for a product they misrepresented to be a particular herb, which
in turn was intended to generate unlawful or unfair compensation for Defendants.

101. Specifically, Defendants misled consumers into believing that the Up & Up
Supplements contained specified herbs, when in fact, they contained only certain fillers and
contaminants.

102. Plaintiffs and the Florida Subclass have sustained actual damages as a direct and
proximate result of Defendants’ unfair and unconscionable practices in that they spent money on
the Up & Up Supplements, misbranded and worthless products, that they would not have
otherwise purchased and did not receive value for.

103.  Section 501.211(2), Florida Statutes, provides Plaintiff and the Florida Subclass
aprivate right of action against Defendants to recover their actual damages, plus attorneys fees
and costs.

104. Plaintiff and the Florida Subclass have suffered and will continue to suffer
irreparable harm if Defendants continue to engage in such deceptive, unfair, and unreasonable
practices.

WHEREFORE, Plantiff, on behalf of himself and the Florida Subclass, demands
judgment against Defendants for damages, pre- and post-judgment interest, attorneys fees,
injunctive and declaratory relief, costs incurred in bringing this action, and any other relief as

this Court deems just and proper.

19
360906.1



Case 1:15-cv-20955-KMM  Document 1 Entered on FLSD Docket 03/09/2015 Page 20 of 21

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, on behalf of himself and all smilarly situated individuals,
demands judgment against Defendants as follows:

Q) Declaring this action to be a proper class action maintainable pursuant to Rule
23(a) and Rule 23(b)(1) and (2), or Rule 23(b)(3) of the Federal Rules of Civil Procedure and
declaring Plaintiffs and their counsel to be representatives of the Class and the Florida Subclass;

2 Enjoining Defendants from continuing the acts and practices described above;

(©)) Awarding damages sustained by Plaintiff and the classes as a result of
Defendants' conduct, together with pre-judgment interest;

4 Finding that Defendants have been unjustly enriched and requiring Defendants to
refund al unjust benefits to Plaintiff and the nationwide class, together with pre-judgment
interest;

) Awarding Plaintiff and the Class costs and disbursements and reasonable
allowances for the fees of Plaintiff’s and the Class's counsel and experts, and reimbursement of
expenses,

(6) Awarding Plaintiff and the Florida Subclass actual damages, injunctive relief,
declaratory relief, attorneys' fees and costs under FDUTPA;

@) Awarding the nationwide class damages, injunctive relief, declaratory relief,
attorneys’ fees, and costs; and

8 Awarding such other and further relief the Court deems just and equitable.

DEMAND FOR JURY TRIAL

Plaintiff and the Class request a jury tria for any and all Counts for which atria by jury

is permitted by law.
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Respectfully submitted this 9" day of March, 2015.

By: /s/ Adam M. Moskowitz

Adam M. Moskowitz, Esg. Jack Scarola, Esqg.
amm@kttlaw.com JSX @SearcyLaw.com

Thomas A. Tucker Ronzetti, Esqg. SEARCY DENNEY SCAROLA
tr@kttlaw.com BARNHART & SHIPLEY
Robert J. Neary, Esg. 2139 Pam Beach Lakes Boulevard
rn@kttlaw.com West Palm Beach, FL 33409

Ta J. Lifshitz, Esq. Telephone: (561) 686-6300

tjl @kttlaw.com Facsimile: (561) 383-9451 (fax)
Monica McNulty, Esqg. Counsel for Plaintiff

mmcnulty @kttlaw.com

KOZYAK, TROPIN &
THROCKMORTONLLP

2525 Ponce de Leon Blvd., 9" Floor
Coral Gables, FL 33134

Telephone: (305) 372-1800
Facsimile: (305) 372-3508
Counsel for Plaintiff

Steven C. Marks, Esqg. Lance A. Harke, Esqg.
smarks@podhurst.com |harke@harkecl asby.com

PODHURST ORSECK, P.A. Sarah Engel, Esq.

25 West Flagler Street sengel @harkeclasby.com

Suite 800 Howard M. Bushman, Esqg.

Miami, FL 33130 hbushman@harkeclasby.com

Telephone: (305) 358-2800 HARKE CLASBY & BUSHMAN LLP
Counsel for Plaintiff 9699 NE Second Avenue

Miami Shores, Florida 33138
Telephone: (305) 536-8220
Facsimile: (305) 536-8229
Counsd for Plaintiff

Patrick Spellacy, Esq.

Spellacy @kirwanspellacy.com

KIRWAN, SPELLACY & DANNER, P.A.
200 South Andrews Avenue, 8th Floor

Fort Lauderdale, FL 33301

Telephone: (954) 463-3008

Facsimile: (954) 463-3010

Counsd for Plaintiff
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the

Southern District of Florida

JEFFREY GREENFIELD, on behalf of
himself and all others similarly situated,

Plaintiff(s)

V. Civil Action No.

TARGET CORPORATION and NBTY, INC.

N N N N N N N N N N N N

Defendant(s)
SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) TARGET CORPORATION
By Serving Registered Agent CT Corporation System
1200 S. Pine Island Road
Plantation, Florida 33324

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are: Monica M. McNulty, Esquire

KOZYAK TROPIN & THROCKMORTON LLP
2525 Ponce de Leon Blvd., 9th Floor

Coral Gables, Florida 33134

Telephone: 305-372-1800

Fax: 305-372-3508

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date: March 9, 2015

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 ()

This summons for (name of individual and title, if any)

was received by me on (date)

I personally served the summons on the individual at (place)

on (date) , or

I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) , or
I returned the summons unexecuted because ; or
Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the

Southern District of Florida

JEFFREY GREENFIELD, on behalf of himself
and all others similarly situated,

Plaintiff(s)

V. Civil Action No.

TARGET CORPORATION and NBTY, INC.

N N N N N N N N N N N N

Defendant(s)
SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) NBTY, INC.
By Serving Registered Agent: Corporation Service Company
1201 Hays Street
Tallahassee, Florida 32301-2525

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Monica M. McNulty, Esquire

KOZYAK TROPIN & THROCKMORTON LLP
2525 Ponce de Leon Blvd., 9th Floor

Coral Gables, Florida 33134

Telephone: 305-372-1800

Fax: 305-372-3508

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date: March 9, 2015

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 ()

This summons for (name of individual and title, if any)

was received by me on (date)

1 I personally served the summons on the individual at (place)

on (date) , or

(1 I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

[ I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) , or
[ I returned the summons unexecuted because ; or
(3 Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:



