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MAYER BROWN LLP
DALE J. GIALI (SBN 150382)
dgiali@mayerbrown.com
KERI E. BORDERS (SBN 194015)
kborders@mayerbrown.com
350 South Grand Avenue, 25th Floor
Los Angeles, CA 90071-1503
Telephone: (213) 229-9500
Facsimile: (213) 625-0248

Attorneys for Defendant
VAN’S INTERNATIONAL FOODS

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

GREGORY FREI, individually and on behalf of
all others similarly situated,

Plaintiff,

v.

VAN’S INTERNATIONAL FOODS, a
California Corporation,

Defendant.

Case No. 3:15-cv-01723-VC

NOTICE OF MOTION AND MOTION
TO STAY ACTION PENDING FINAL
APPROVAL OF SETTLEMENT IN
ANOTHER CASE; MEMORANDUM OF
POINTS AND AUTHORITIES IN
SUPPORT THEREOF

Date: July 30, 2015
Time: 10:00 AM
Place: Courtroom 4, 17th Floor
Judge: Hon. Vince Chhabria

[Declaration of Keri E. Borders and
[Proposed] Order Filed Concurrently
Herewith]
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TO ALL PARTIES AND THEIR COUNSEL OF RECORD:

PLEASE TAKE NOTICE that on July 30, 2015 at 10:00 AM, or as soon thereafter as

the matter may be heard before the Honorable Vince Chhabria, United States District Court

Judge, in Courtroom 4, 17th Floor, of the United States District Court for the Northern District of

California, located at 450 Golden Gate Avenue, San Francisco, CA 94102, Defendant Van’s

International Foods (“Van’s”) will and hereby does move for an order staying this case and

vacating all motion and discovery response deadlines pending the outcome of the final approval

hearing currently scheduled for September 17, 2015 regarding a settlement in a parallel action,

Miloro v. Van’s International Foods, Case No. 15PH-CV00642, filed in the Circuit Court of

Phelps County, Missouri, that was preliminarily approved on June 16, 2015 by the Circuit Court

judge in that case.

There is good cause to grant this motion. The Miloro action is an identical, parallel case

to Frei. In Miloro, Van’s entered into a settlement with the same nationwide class of consumers

who purchased Van’s waffle and other frozen breakfast foods with respect to the same

allegations as in Frei, namely that Van’s frozen waffle products containing sodium acid

pyrophosphate were falsely labeled as “all natural” or “totally natural.” Preliminary approval of

the Miloro settlement was been granted. Accordingly, to avoid the unnecessary duplication of

judicial and party resources and the associated expense, the Court should enter an order staying

this action pending the outcome of the hearing on final approval of the Miloro settlement, which

is currently scheduled for September 17, 2015.

This motion is based on this notice of motion and motion, the accompanying

memorandum of points and authorities, the declaration of Keri E. Borders, the pleadings, orders,

and other papers on file in this action and related actions, and on such other evidence and

argument as may be presented to the Court at the time of hearing.

Dated: June 19, 2015 MAYER BROWN LLP

By: /s/ Keri E. Borders
Keri E. Borders

Attorneys for Defendant Van’s International
Foods
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

This case, and the two related cases Campbell and Rhinerson pending before the Court1,

are three of the five identical lawsuits against Van’s which assert that Van’s waffle products

were falsely labeled “natural” because they contain sodium acid pyrophosphate (“SAPP”), a

common leavening agent used in baking powder (the “SAPP Cases”).2 After simultaneously

litigating the SAPP Cases, and after months of settlement negotiations, on June 12, 2015, Van’s

and the plaintiffs in Miloro v. Van’s International Foods, Case No. 15PH-CV00642, pending in

the Circuit Court of Phelps County, Missouri, reached a nationwide class settlement finally

resolving all issues underlying the SAPP Cases.

Van’s notified the parties in Rhinerson, Campbell, and Frei on June 17, 2015 of the

settlement in Miloro and sought their agreement to a stay of all three related cases pending the

hearing on final approval scheduled for September 17, 2015. Van’s has not yet heard from the

plaintiffs as to whether they are agreeable to stay, and if plaintiffs do agree, Van’s will submit an

appropriate stipulation. Van’s has spent considerable resources litigating and attempting to

resolve the SAPP Cases. Now that a settlement has been reached which provides full and fair

relief to a nationwide class of consumers who purchased the Van’s products at issue, Van’s seeks

a short stay of this action (and the related Campbell and Rhinerson cases) to allow the parties to

focus on completing the settlement and providing relief to class members, preserve judicial

resources, and avoid unnecessary expense and duplication of efforts associated with continuing

to litigate these cases.

1 As the Court was informed at the Case Management Conference, the plaintiffs in Rhinerson,
Campbell, and Frei have agreed to consolidation although a stipulation to that effect has not yet
been filed.

2 The SAPP Cases consist of: (i) Rhinerson v. Van’s International Foods, No. 3:13-cv-5923-VC;
(ii) Campbell v. Van’s International Foods, No. 3:15-cv-01509-VC; (iii) Frei v. Van’s
International Foods, No. 3:15-cv-01723-VC; (iv) Cunningham v. Van’s International Foods, No.
1422-CC10278 (Circuit Court of City of St. Louis, Missouri); and (v) Miloro v. Van’s
International Foods, Case No. 15PH-CV00642 (Circuit Court of Phelps County, Missouri). On
June 17, Cunningham was transferred to Phelps County, Missouri so that it could be consolidated
with the Miloro case.
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II. FACTUAL BACKGROUND

On May 26, 2015, the parties in Rhinerson, Campbell, and Frei attended a case

management conference. On May 28, 2015, the Court issued an Order setting all of the pre-trial

deadlines to be applied to all three cases. (Order, ECF No. 86.) Specifically, the close of fact

discovery is October 16, 2015, initial expert disclosures are due October 16, 2015, rebuttal expert

disclosures are due November 13, 2015 and the close of expert discovery is December 4, 2015.

Id. Plaintiffs are required to file their class certification motion by December 17, 2015, and

Van’s response is due on January 14, 2016, with a hearing date set for February 18, 2016. Id.

On June 12, 2015, Van’s and Plaintiffs Diana Jill Miloro and Jennifer Cunningham, on

behalf of themselves and all class members, entered into a Stipulation of Class Action Settlement

(the “Settlement”). (Declaration of Keri E. Borders (“Borders Decl.”), Exh. A, Stipulation of

Class Action Settlement). On June 16, 2015, the Circuit Court of Phelps County entered an

order granting preliminary approval of the Settlement and setting a hearing on final approval of

the Settlement for September 17, 2015 (the “Final Approval Hearing”). (Borders Decl., Exh. B,

Order Granting Preliminary Approval of Settlement, ¶¶ 1-2.)

The settlement class with respect to the Settlement (the “Settlement Class”) consists of all

persons in the United States who, from January 1, 2009 to the present, purchased Van’s frozen

waffles, frozen pancakes, frozen French toast sticks, frozen waffle sticks, frozen English muffins

or frozen muffin crowns which contained the labeling statements: “Van’s Natural Foods,”

“Totally Natural,” “Naturally Delicious,” “All Natural” and/or any term substantially similar

thereto indicating that the product is all natural. (Borders Decl., Exhibit A, ¶¶ 28,39; Exh. B, ¶

4.) The Settlement Class is the same as, and/or subsumes the proposed class, in Rhinerson, Frei,

and Campbell. (See Compl., ¶ 19.)

Moreover, there is overlap between the identity of the products at issue between Miloro

and Rhinerson, Campbell, and Frei. In fact, the Settlement covers all of Van’s products

identified in the Rhinerson, Campbell, and Frei cases in addition to other Van’s products which

contain SAPP. (Borders Decl., Exh. A, ¶ 28.)

///
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III. LEGAL ARGUMENT

A. The Standard For Granting A Stay

Van’s respectfully requests that the Court stay proceedings in Frei (and the related cases)

pending the outcome of the Final Approval Hearing, at which time Van’s anticipates that the

Phelps County Court will enter final approval of the Settlement and enter a judgment in Miloro.

Accordingly, this Court should utilize its inherent authority “to control the disposition of the

causes on its docket with economy of time and effort for itself, for counsel, and for litigants” by

granting a short stay. Landis v. N. Am. Co., 299 U.S. 248, 254 (1936); see also Mediterranean

Enterprises, Inc. v. Ssangyong Corp., 708 F.2d 1458, 1465 (9th Cir. 1983) (a court may “stay an

action before it, pending resolution of independent proceedings which bear upon the case”).

When evaluating whether a stay is proper:

Where it is proposed that pending proceeding be stayed, the
competing interests which will be affected by the granting or
refusal to grant a stay must be weighed. Among those competing
interests are the possible damage which may result from the grant
of a stay, the hardship or inequity which a party may suffer in
being required to go forward, and the orderly course of justice
measured in terms of the simplifying or complicating of issues,
proof, and questions of law which could be expected to result from
a stay.

Lockyer v. Mirant Corp, 398 F. 3d 1098, 1109 (9th Cir. 2005) (citing CMAX, Inc. v.

Hall, 300 F.2d 265, 268 (9th Cir. 1962). In particular, Courts in the Ninth Circuit have found

that a stay is proper where, as here, a settlement in a parallel class action would have a preclusive

effect on the case in which the stay is sought. Perryman v. Litton Loan Servicing, LP, 2015 WL

895638, at *6 (N.D. Cal. Feb. 26, 2015); In re JPMorgan Chase LPI Hazard Litig., 2013 WL

3829271, at *5 (N.D. Cal. July 23, 2013); Jaffe v. Morgan Stanley DW, Inc., 2007 WL 163196,

at *2 (N.D. Cal. Jan. 19, 2007); De Simas v. Big Lots Stores, Inc., 2007 WL 686638, at *7 (N.D.

Cal. Mar. 2, 2007); Advanced Internet Technologies, Inc. v. Google, Inc., 2006 WL 889477, at

*2 (N.D. Cal. Apr. 5, 2006). Applying these factors favors the granting of a temporary stay of

proceedings in favor of awaiting the hearing to determine final approval of the Settlement.

///

///
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B. No Damage Will Result From The Grant Of The Stay

No party will be prejudiced by granting a short stay of this action pending the Final

Approval Hearing on the Settlement. See In re JPMorgan Chase LPI Hazard Litig., 2013 WL

3829271, at *4 (finding that plaintiffs would not be prejudiced by a stay pending finalization of a

settlement agreement); Chartener v. Provident Mut. Life Ins. Co., 2003 WL 22518526, at *4

(E.D. Pa. Oct. 22, 2003). The Settlement provides full and fair relief to the putative class and

staying this case will allow all parties, including the plaintiffs, to preserve resources as outlined

above, pending finalization. Moreover, a very short stay of proceedings – and the attendant

continuation of the dates – will maintain the status quo until it can be confirmed that this case

should be dismissed. There is no danger of prejudice to any party as a result of a brief stay.

C. Van’s And All Parties Will Suffer Hardship And Inequity If A Stay Is Not
Granted

A stay in this action “is in the interest of judicial economy because a settlement [in a

parallel proceeding] will obviate any further litigation of issues in this case” and “will allow both

parties to conserve their resources should a settlement . . . be finalized.” In re JPMorgan Chase

LPI Hazard Litig., 2013 WL 3829271, at *5. If a stay is not issued in this case, Van’s, the

plaintiffs, and this Court will be forced to squander resources litigating a case that will be moot

upon entry of an order granting final approval of the Settlement and entering judgment. See

Packer v. Power Balance, LLC, 2011 WL 1099001, at *2 (D.N.J. Mar. 22, 2011) (it is wasteful

of judicial resources to consider the merits of a complaint while a separate court considers a

nationwide settlement).

The parties to this action face several looming deadlines that will require investment of

time, effort, and expense if a stay is not entered. The Court’s May 28, 2015 Order requires that

the parties move quickly to complete both fact and expert discovery and begin preparation of

class certification motions. Without the relief provided by a stay or an order vacating the

deadlines set by the Court, the parties will be required to continue document discovery, expert

discovery and depositions leading up to the Final Approval Hearing. Document discovery, in

particular, is daunting because of the voluminous number of documents (over 40,000) that are
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required to be reviewed and, if responsive, produced. This expense of party resources is

unnecessary in light of the fact that a settlement has already been reached and approved by a

court of competent jurisdiction on a preliminary basis, and is scheduled for a hearing on final

approval which, if granted, will resolve this case in its entirety.

Moreover, even if the plaintiffs assert that the settlement is unfair or improper, a stay will

still not result in prejudice to plaintiffs. The proper forum in which plaintiffs must contest the

settlement will be in the Miloro, rather than the Frei, court. See Nesbit v. Fornaro, WL

1869917, at *3 (D. Nev. Mar. 31, 2011) aff'd, 2011 WL 1869934 (D. Nev. May 16, 2011)

(finding that objection to a proposed settlement should be raised in the proceeding in which the

settlement was reached); Annunziato v. eMachines Inc., 2006 WL 5014567, at *5 n.5 (C.D. Cal.

July 24, 2006) (stating that the proper place for objection to a preliminary state-court settlement

is in the state court itself). To the extent that plaintiffs are concerned that their control over the

Van’s litigation will be threatened by such a stay, where, as here, “the real fight . . . is for control

of a class action between two warring plaintiffs’ firms,” a stay is proper. See, e.g., Branca v.

Iovate Health Sciences USA, Inc., 2013 WL 1344306, at *1-2 (S.D. Cal. Apr. 2, 2013). Thus, no

prejudice could result and the stay should be granted.

D. The Orderly Course Of Justice Favors Granting The Stay

Because of the identity of the represented class, products, and claims between

Miloro and Rhinerson, Campbell, and Frei, the judgment in Miloro would fully and finally

resolve the claims at issue in all of those cases, and Van’s would be entitled to assert the

preclusive effect of the Miloro judgment. See Matsushita Elec. Indus. Co. v. Epstein, 516 U.S.

367, 373 (1996) (“The Full Faith and Credit Act mandates that the ‘judicial proceedings’ of any

State ‘shall have the same full faith and credit in every court within the United States ... as they

have by law or usage in the courts of such State ... from which they are taken.’ 28 U.S.C. §

1738.”). Accordingly, the interests of justice favor granting a stay.

///

///

///
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IV. CONCLUSION

For the foregoing reasons, Van’s respectfully requests that this Court enter a stay of the

Rhinerson, Campbell, and Frei cases pending the outcome of the Final Approval Hearing on the

Settlement, which is currently set for September 17, 2015.

Dated: June 19, 2015 MAYER BROWN LLP

By: s/ Keri E. Borders
Keri E. Borders

Attorneys for Defendant Van’s International
Foods
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MAYER BROWN LLP
Dale J. Giali (Cal. Bar No. 150382)
dgiali@mayerbrown.com
Keri E. Borders (Cal. Bar. No. 194015)
kborders@mayerbrown.com
Rebecca B. Johns (Cal. Bar. No. 293989)
rjohns@mayerbrown.com
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25th Floor
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Telephone: (213) 229-9500
Facsimile: (213) 625-0248

Attorneys for Defendant
VAN’S INTERNATIONAL FOODS

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

GREGORY FREI, individually and on behalf of
all others similarly situated,

Plaintiff,

v.

VAN’S INTERNATIONAL FOODS, a
California Corporation,

Defendant.

Case No. 3:15-cv-01723VC

DECLARATION OF KERI E. BORDERS
IN FURTHER SUPPORT OF MOTION
TO STAY ACTION PENDING FINAL
APPROVAL OF SETTLEMENT IN
ANOTHER CASE

Date: July 30, 2015
Time: 10:00 AM
Place: Courtroom 4, 17th Floor
Judge: Hon. Vince Chhabria
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I, Keri E. Borders, hereby declare as follows:

1. I am an attorney with the law firm Mayer Brown LLP and one of the attorneys of

record for defendant Van’s International Foods (“Van’s”) in this action. I make this declaration

in support of Van’s Motion to Stay Action Pending Final Approval of Settlement in Another

Case. I have personal knowledge of the matters set forth in this declaration, and if called on as a

witness, I could and would competently testify thereto.

2. On June 17, 2015, I contacted counsel for plaintiffs in the Rhinerson, Campbell,

and Frei actions to inform them of the settlement in Miloro, and that the court had granted

preliminary approval to the settlement and set a hearing on final approval of the settlement for

September 17, 2015. I provided them with a copy of the settlement agreement and the order

granting preliminary approval. I also asked their agreement that these cases be stayed pending

the hearing on final approval scheduled for September 17, 2015. As of the time of filing this

motion, we have not heard a response from any of the plaintiffs.

3. A true and correct copy of the Stipulation of Class Action Settlement reached in

Miloro v. Van’s International Foods, Case No. 15PH-CV00642, in the Circuit Court of Phelps

County, Missouri, is attached hereto as Exhibit A.

4. A true and correct copy of this Order Preliminarily Approving Class Settlement,

Approving Class Notice, and Scheduling Fairness Hearing is attached hereto as Exhibit B.

I declare under the penalty of perjury that the foregoing is true and correct to the best of

my knowledge, information, and belief.

Executed this 19th Day of June, 2015 at Los Angeles, California.

Dated: June 19, 2015 MAYER BROWN LLP

By: /s/ Keri E. Borders
Keri E. Borders

Attorneys for Defendant Van’s International
Foods
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MAYER BROWN LLP
Dale J. Giali (Cal. Bar No. 150382)
dgiali@mayerbrown.com
Keri E. Borders (Cal. Bar. No. 194015)
kborders@mayerbrown.com
350 South Grand Avenue
25th Floor
Los Angeles, CA 90071-1503
Telephone: (213) 229-9500
Facsimile: (213) 625-0248

Attorneys for Defendant
VAN’S INTERNATIONAL FOODS

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

GREGORY FREI, individually and on behalf of
all others similarly situated,

Plaintiff,

v.

VAN’S INTERNATIONAL FOODS, a
California Corporation,

Defendant.

Case No. 3:15-cv-01723-VC

PROPOSED ORDER GRANTING
DEFENDANT’S MOTION TO STAY
ACTION PENDING FINAL APPROVAL
OF SETTLEMENT IN ANOTHER CASE

Date: July 30, 2015
Time: 10:00 AM
Place: Courtroom 4, 17th Floor
Judge: Hon. Vince Chhabria
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ORDER GRANTING DEFENDANT VAN’S INTERNATIONAL FOODS’
MOTION TO STAY

This matter is before the Court on Defendant Van’s International Foods’ Motion to Stay

Action Pending Final Approval of Settlement. The Court, having considered the motion, any

opposition thereto, and any reply, and having heard from counsel at the hearing on the matter,

finds and concludes that:

1. To preserve judicial resources and the resources of each of the parties, the above-

captioned matter shall be stayed and all currently calendared deadlines vacated until the hearing

on final approval of settlement occurs and is decided in Miloro v. Van’s International Foods,

Case No. 15PH-CV00642, in the Circuit Court of Phelps County, Missouri.

2. The Parties will submit a joint status report within ten (10) days of the hearing on

final approval of the settlement, currently scheduled for September 17, 2015.

WHEREFORE, it is this __ day of ____________________, 2015, ORDERED that the

Defendant’s motion is GRANTED.

Hon. Vince Chhabria
United States District Judge
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