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JAMESD. NGUYEN (State Bar No. 179370)
E-mail: jimmynguygen@dwt.com

DAVISWRIGHT TREMAINE LLP
865 S. Figueroa St., Suite 2400

Los Angeles, California 90017-2566
Telephone (213) 633-6800
FaxeF213) 633-6899

JAMES C. GRANT (Pro Hac Vice application to be filed)
E-mail: jamesgrant@dwt.com o _
REBECCA FRANCIS (Pro Hac Vice Application to be filed)
E-mail: rebeccafrancis@dwt.com

DAVISWRIGHT TREMAINE LLP
1201 Third Avenue, Suite 2200
Seattle, WA 98101-3045
Telephone: 206-622-3150

Fax: 206-757-7700

Attorneys for Defendant Amazon.com, Inc.

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ANDREA FAGERSTROM and ALLEN { caseNo. "15CV0096L DHB
WISELEY, individually and on behalf

&?#3?2?2&? milarly situated NOTICE OF REMOVAL

Plantiffs, San Diego Superior Court
VS, 0. 37-2014-00040303-CU-BT-CTL)

AMAZON.COM, INC., aDelaware
Corporation, and DOES 1 through 50
inclusive,

Defendants.
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Pursuant to 28 U.S.C. 88 1332, 1441, 1446, and 1453, defendant
Amazon.com, Inc. (“Amazon” or “Defendant”), removes to the United States
District Court for the Southern District of Californiathe above-captioned lawsuit,
originaly filed in the Superior Court of Californiafor San Diego County as Case
No. 37-2014-00040303-CU-Bt-CTL.

Removal is proper on the following grounds:

The Class Action Fairness Act
1. Congress passed the Class Action Fairness Act (“CAFA”) in February

2005 to expand federal court jurisdiction over class actions. Congress intended

courts to read CAFA’s provisions broadly, with a strong preference that federal
courts hear interstate class actions, if properly removed. See S. Rep. No. 109-14, at
43 (2005). Congress passed CAFA with the intent “that the named plaintiff(s)
should bear the burden of demonstrating that a case should be remanded to state
court.” Id.; seealso H. Rep. No. 108-144, at 37-39 (2003); H. Rep. No. 109-7
(2005).

2. Under CAFA, when the number of putative class members as defined
in the Complaint exceeds 100, this Court has original jurisdiction over “any civil
action in which the matter in controversy exceeds the sum or value of $5,000,000,
exclusive of interests and costs, and isaclass action in which ... any member of a
class of plaintiffsis acitizen of a State different from any defendant.” 28 U.S.C.

8§ 1332(d)(2)(A).

3. This action satisfies all requirements for removal under CAFA. CAFA
permits adistrict court to decline jurisdiction of a properly-removed case only if it
satisfies the requirements of 28 U.S.C. § 1332(d)(3) or § 1332(d)(4). Neither
provision applies here.

Removal IsTimely
4, Plaintiffs filed this action on or about November 25, 2014.

5. Plaintiffs filed their First Amended Class Action Complaint (“FAC”)
1
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on or about December 29, 2014.

6. Plaintiffs first served Defendant with a copy of the Class Action
Complaint on December 19, 2014. Plaintiffs served Defendant with a copy of the
First Amended Class Action Complaint on December 31, 2014. This notice of
removal istimely under 28 U.S.C. § 1446(b) because Defendant is filing the notice
of removal within thirty days after service. 28 U.S.C. § 1446(b)(1); see also
Murphy Bros. v. Michetti Pipe Sringing, Inc., 526 U.S. 344, 347-48 (1999).

ThislsaProposed “Class Action”

7. CAFA definesa“class action” as “any civil action filed under rule 23
of the Federal Rules of Civil Procedure or ssimilar State statute or rule of judicial
procedure authorizing an action to be brought by 1 or more representative persons
asaclassaction.” 28 U.S.C. § 1332(d)(1)(B). Plaintiffs bring this case asa
proposed class action, FAC § 34, and seek to certify a class under California Civil
Procedure Code 8§ 382, FAC 1 34. Thisaction istherefore a proposed “class action”
under 28 U.S.C. § 1332(d)(1)(B).

Plaintiffs Propose a Class of M or e than 100 Per sons

8. The First Amended Complaint asserts claims for alleged violations of
California Business and Profession Code 88 17200 et seg. and 17500 et seq., as well
as of California Civil Code 8§ 1750 et seq., on behalf of the following proposed

class:

All personsresiding in Californiawho within four (4) years of the
filing of this Complaint, according to Defendant’ s records, purchased a
product for which Defendant advertised both a“list” price and itsretall
price.

FAC § 34.

Defendant denies the allegations in the First Amended Complaint, that
Defendant engaged in any of the alleged conduct, and that any Californiaresidents
were harmed as aresult of any alleged conduct. For purposes of removal, however,

Defendant’ s business records confirm that Plaintiffs allegations place at issue
2
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substantially more than 100 “persons residing in California.”

9. Although Defendant will contest the propriety of class certification, for
the purposes of removal, Plaintiffs seek to proceed on behalf of a proposed class of
more than 100 persons. See 28 U.S.C. § 1332(d)(5)(B).

The Amount in Controver sy Exceeds $5,000,000

10. “Thedistrict courts shall have original jurisdiction of any civil action

in which the matter in controversy exceeds the sum or value of $5,000,000,
exclusive of interests and costs.” 28 U.S.C. § 1332(d)(2). “In any class action, the
claims of the individual class members shall be aggregated to determine whether
the matter in controversy exceeds the sum or value of $5,000,000, exclusive of
interest and costs.” 28 U.S.C. 8§ 1332(d)(6). “To remove a case from a state court
to afederal court, a defendant must file in the federal forum a notice of removal
‘containing a short and plain statement of the grounds for removal.”” Dart
Cherokee Basin Operating Co. v. Owens, — U.S. —, 135 S. Ct. 547, 551, 553-54
(2014) (quoting 28 U.S.C. § 1446(a)). When aplaintiff fails to plead a specific
amount of damages and the amount in controversy is not facially apparent from the
complaint, the defendant “need include only a plausible allegation that the amount
in controversy exceeds the jurisdictional threshold.” Id. at 554. Defendant’ s notice
of removal “need not contain evidentiary submissions.” Id. at 551. If the plaintiff
challenges Defendant’ s allegations, Defendant need only meet a preponderance of
the evidence standard. Id. at 554.

11. Plaintiffs seek, among other relief, aruling “directing Defendant to
allow its customersto return any products purchased on Defendant’ s website, at
Defendant’ s expense, which were subject [to] Defendant’ s unlawful pricing policy,
within twelve (12) months of filing this FAC.” FAC, Pray [Sic] for Relief D
(emphasis added). Plaintiffs also seek “restitution of all shipping and handling fees
charged for products purchased from Amazon.com subject to Defendant’ s unlawful

advertising.” Id. F. Plaintiffs seek thisreturn and full refund (including shipping
3
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and handling costs) on behalf of all putative class members, i.e., al California
residents who purchased products for which “Defendant advertise[d] both a‘list’
price and itsretail price” in the past four years Id. §34. Plaintiffs' request for
relief seeks both monetary and injunctiverelief. “In actions seeking declaratory or
injunctive relief, it iswell established that the amount in controversy is measured by
the value of the object of thelitigation.” Cohn v. Petsmart, Inc., 281 F.3d 837, 839
(9th Cir. 2002); see also 28 U.S.C. § 1446(c)(2)(A) (“the notice of removal may
assert the amount in controversy if theinitial pleading seeks—(i) nonmonetary
relief).” “[T]he test for determining the amount in controversy is the pecuniary
result to either party which the judgment would directly produce.” Inre Ford
Motor Co./Citibank (SD.), N.A., 264 F.3d 952, 958 (9th Cir. 2001). So, if “the
potential cost to the defendant of complying with the [judgment] exceeds [the
jurisdictional] amount, it ... represents the amount in controversy for jurisdictional
purposes.” |d.

12. Amazon'’s business records show the aggregated cost of providing
refunds, including shipping and handling costs, for every product every California
resident purchased from Amazon.com in the last four years, would exceed
$5,000,000. Thus, Plaintiffs' First Amended Complaint placesin controversy more
than $5,000,000.

13. Inadditionto therelief described above, Plaintiffs seek attorneys’ fees
and costs. FAC, Pray [Sic] for Relief §F. In determining the amount in
controversy, the Court should include the amount of attorneys' fees Plaintiffs claim,
aggregated on a class-wide basis. Chabner v. United of Omaha Life Ins. Co., 225
F.3d 1042, 1046 n.3 (9th Cir. 2000) (citing Galt G/Sv. JSS Scandinavia, 142 F.3d
1150, 1156 (9th Cir. 1998)).

14. Because Plaintiff seeks (1) monetary and injunctive relief on behalf of
the proposed class that, standing alone, exceed $5,000,000 in value; and (2)

attorney fees, Plaintiffs have placed more than $5,000,000 in controversy.
4

NOTICE OF REMOVAL
DWT 25865112v1 0051461-000664




© 00 ~N o g b W N =

N NN N N N N N DN R P R R R R R R R
W N o s W N P O © 0N N W N PO

Case 3:15-cv-00096-L-DHB Document 1 Filed 01/16/15 Page 6 of 80

Diversity Exists
15.  Under 28 U.S.C. § 1332(d)(2)(A), adistrict court may assert

jurisdiction over aclass action in which “any member of aclass of plaintiffsisa

citizen of a State different from any defendant.” Amazon.com, Inc., isa Delaware
corporation headquartered in Seattle, Washington. For diversity purposes, Amazon
Isthus a citizen of Delaware and Washington. 28 U.S.C. § 1332(c)(1); Hertz Corp.
v. Friend, 130 S. Ct. 1181, 1192 (2010). Plaintiffs are residents of San Diego,
Cdlifornia. FAC 1112, 14. Plaintiffs seek certification of a class of California
residents. Id. 134.

16. Because Defendant and the named Plaintiffs and putative class
members are completely diverse, this case satisfies the diversity requirements of 28
U.S.C. § 1332(d)(2)(A).

The Exceptionsto Jurisdiction Do Not Apply

17. Theexceptionsto jurisdiction set forthin 28 U.S.C. § 1332(d)(3) and

(d)(4) do not apply because Plaintiffs do not seek relief against a citizen of the State

of California, the state in which Plaintiffs originaly filed this action.
Defendant Has Satisfied the Remaining Procedural Reguirements

18. Copiesof al documentsfiled in the San Diego County Superior Court
action, including all process, pleadings, and orders served on Defendant in this
action, are attached as Exhibit A, pursuant to 28 U.S.C. § 1446(a).

19. Promptly after filing this Notice of Removal, Defendant will give
written notice to Plaintiffs’ counsel and will file a copy of this Notice with the Clerk
of the San Diego County Superior Court, pursuant to 28 U.S.C. § 1446(d).

Therefore, Defendant removes this action from the Superior Court of the
State of Californiafor San Diego County.

I

I

I
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DATED: January 16, 2015

NOTICE OF REMOVAL
DWT 25865112v1 0051461-000664

DAvis WRIGHT TREMAINE LLP
JAMESD. NGUYEN

By:_ /s/ James D. Nguyen

James D. Nguyen
Attorneys for Amazon.com, Inc.
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| hereby certify that on January 16, 2015, a copy of this Notice of Removal

was served on plaintiffs' counsel as indicated below (and with contact information):

DATED: January 16, 2015

CERTIFICATE OF SERVICE

Hand Delivered via Messenger :

Jeffrey R. Krinsk, Esg. (SBN 109234)
jrk@classactionlaw.com

Mark L. Knutson, Esg. (SBN 131770)
mlk@cl assactionlaw.com

William R. Restis, Esg. (SBN 246823)
wrr@classactionlaw.com

Trenton R. Kashima, Esg. (SBN 291405)
trk @cl assactionlaw.com
FINKELSTEIN & KRINSK LLP

501 West Broadway, Suite 1250

San Diego, CA 92101-3579

Telephone: (619) 238-1333
Facsimile: (619) 238-5425

DAvVIS WRIGHT TREMAINE LLP
JAMESD. NGUYEN

By:_ /s JamesD. Nguyen

James D. Nguyen
Attorneys for Amazon.com, Inc.

NOTICE OF REMOVAL
DWT 25865112v1 0051461-000664
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Exhibit A
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CORPORATION SERVICE COMPANY®

Notice of Service of Process
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null / ALL
Transmittal Number: 13288007
Date Processed: 12/19/2014

Primary Contact: Ms. Lynn Radliff

Amazon.Com, Inc.

P.O. Box 81226

Seattle, WA 98108-1226

Copy of transmittal only provided to:

Carolyn Roberts
Deserae Weitmann
Ronaldo Dizon
Dung Phan

Sally Kim

Joell Parks

Ms. Patti Quintero
Anne Tarpey
Lorraine Colby
Kerry Hall

Karen Curtis

Entity:

Entity Served:

Title of Action:
Document(s) Type:
Nature of Action:
Court/Agency:
Case/Reference No:
Jurisdiction Served:
Date Served on CSC:
Answer or Appearance Due:
Originally Served On:
How Served:

Sender Information:

Amazon.Com, Inc.
Entity ID Number 1662773

Amazon.Com, Inc.

Andrea Fagerstrom vs. Amazon.Com, Inc.
Summons/Complaint

Class Action

San Diego County Superior Court, California
37-2014-00040303-CU-BT-CTL
Washington

12/19/2014

30 Days

CsC

Personal Service

Trenton R. Kashima
619-230-1333

Information contained on this transmittal form is for record keeping, notification and forwarding the attached document(s). It does not
constitute a legal opinion. The recipient is responsible for interpreting the documents and taking appropriate action.

To avoid potential delay, please do not send your response to CSC
CSC is SAS70 Type Il certified for its Litigation Management System.
2711 Centerville Road Wilmington, DE 19808 (888) 690-2882 | sop@cscinfo.com
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SUM-100
SUMMONS (SOLO PARA LSO DE LA CORTE)
(CITACION JUDICIAL)
NOTICE TO DEFENDANT: ELECTRONICALLY FILED
(AVISO AL DEMANDADO): Superior Court of California,

County of San Diego
117252014 at 01:32:23 P

YOU ARE BEING SUED BY PLAINTIFF: Clerk of the Superior Court
(LO ESTA DEMANDANDO EL DEMANDANTE): By Mora Zuazo,Deputy Clerk

ANDREA FAGERSTROM AND ALLEN WISELEY, individually and
on behalf of all other similarly situated Californians

AMAZON.COM, INC.

NOTICE! You have been sued. The court may decide against you without your being heard unless you respond within 30 days. Read the information
below.

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a copy
served on the plaintiff. A letter or phone call will not protect you, Your written response must be in proper legal form if you want the court to hear your
case. There may be a court form that you can use for your response. You can find these court forms and more information at the California Courts
Online Self-Help Center (www.courtinfo.ca.gov/selfheip), your county law library, or the courthouse nearest you. If you cannot pay the filing fee, ask
the court clerk for a fee waiver form. If you do nof file your response on time, you may lose the case by default, and your wages, money, and property
may be taken without further warning from the court.

There are other legal requirements. You may want to call an attorney right away. If you do not know an attorney, you may want o call an attorney
referral service. If you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legal services program. You can locate
these nonprofit groups at the California Legal Services Web site (www.lawhelpcalifornia.org), the California Courts Online Self-Help Center
(www.courtinfo.ca.gov/selfhelp), or by contacting your local court or county bar association. NOTE: The court has a statutory lien for waived fees and
costs on any settlement or arbitration award of $10,000 or more in a civil case. The court's lien must be paid before the court will dismiss the case.
JAVISO! Lo han demandado. Sino responde dentro de 30 dias, la corte puede decidir en su contra sin escuchar su versién, Lea la informacién a
continuacion.

Tiene 30 DIAS DE CALENDARIO después de que le entreguen esta citacion y papeles legales para presentar una respuesta por escrito en esta
corte y hacer que se entregue una copia al demandante. Una carta 0 una llamada telefénica no lo protegen. Su respuesta por escrifo tiene que estar
en formato legal correcto si desea que procesen su caso en la corte. Es posible que haya un formulario que usted pueda usar para su respuesta.
Puede encontrar estos formularios de la corte y mas informacion en el Centro de Ayuda de las Cortes de California (www.sucorte.ca.gov), en la
biblioteca de leyes de su condado ¢ en la corte que le quede més cerca. Si nc puede pagar la cuota de presentacion, pida al secretario de la corte
que le dé un formulario de exencién de pago de cuotas. Si no presenta su respuesta a tiempo, puede perder el caso por incumplimiento y la corte le
podréa quitar su sueldo, dinero y bienes sin mas advertencia.

Hay otros requisitos legales. Es recomendable que llame a un abogado inmediatamente. Si no conoce a un abogado, puede llamar a un servicio de
remision a abogados. Si no puede pagar a un abogado, es posible que cumpla con los requisitos para obtener servicios legales gratuitos de un
programa de servicios legales sin fines de lucro. Puede encontrar estos grupos sin fines de lucro en el sitio web de California Legal Services,

- (www.lawhelpcalifornia.org), en el Centro de Ayuda de las Cortes de California, (www.sucorte.ca.gov) o poniéndose en contacto con la corte o el
colegio de abogados locales. AVISO: Por ley, la corte tiene derecho a reclamar las cuotas y los costos exentos por imponer un gravamen sobre
cualquier recuperacién de §10,000 6 més de valor recibida mediante un acuerdo o una concesion de arbitraje en un caso de derecho civil. Tiene que
pagar el gravamen de la corte antes de que la corte pueda desechar el caso.

The name and address of the court is: CASE NUMBER:
{Numero del Caso):

(El nombre y direccién de Ia corte es): County of San Diego Superior Court 201400040305 CLL BT CTL
330 West Broadway, San Diego, CA 92101 i TeEE

The name, address, and telephone number of plaintiffs attorney, or plaintiff without an attorney, is:
(El nombre, la direccién y el nimero de teléfono del abogado del demandante, o del demandante que no tiene abogado, es):

FINKELSTEIN & KRINSK LLP, 501 W. Broadway, Ste. 1250, San Diego, CA 92101

DATE: 1142642014 Clerk, by , Deputy
(Fecha) (Secretario) __ N. Zuazo ____ {Adjunto)
(For proof of service of this summons, use Proof of Service of Summons (form POS-010).)

(Para prueba de entrega de esta citatién use el formulario Proof of Service of Summons, (POS-010)).

NOTICE TO THE PERSON SERVED: You are served

[BEAL 1. [__] as an individual defendant.

2. [] as the person sued under the fictitious name of (specify):

f{':}’ . R

I i L e %5 .

Jusf {:- ¥ N ‘ﬁ,li\'l. 3. L1 on behalf of (specify):

| 1 | i~

|- | ‘w . under: [__] CCP 416.10 (corporation) ] CCP 416.60 (minor)

L '!.'E;_,,L!'A N T [] cCP 4186.20 (defunct corporation) CCP 416,70 (conservatee)

‘c{i;:l:‘}“ ; _Q.J;_::#-',’,:"F“f [[] CCP 416.40 (association or partnership) [ ] CCP 416.90 (authorized person)
e Y
”'*Eﬂ',:-__r' :-:_-_uj-::.‘--" [1 other (specify):
4. [ ] by personal delivery on (date):
Page 1 of 1

Form Adopted for Mandatory Use S UMMONS Code of Civil Procedure §§ 412.20, 465

www.courtinfo.ca.goy

Judicial Council of California
SUM-100 [Rev. July 1. 20086}
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(CITACION JUDICIAL) : sopELATORE
NOTICE TO DEFENDANT: , : ELECTRQNICALL‘(" FILED
(AVISO AL DEMANDADO): _ ' Superior: Court of California,
.. AMAZON.COM, INC. U o ) Guurtty of San Dlego ,
— . EE R 11E5Eﬂ14m 01:32:23 F‘M
YOU ARE BEING SUED BY PLAINTIFF: } S Clerk of the Superior Court
(LO ESTA DEMANDANDO EL DEMANDANTE): : S By Nora Zuazo Depmy Clerkc
ANDREA FAGERSTROM AND ALLEN WISELEY, md1v1dually and - :
on bcha]f of all other similarly situated Californians . L

‘NOTICE! You have been sued. The court may decide against you without your bemg heard unless you respond within 30 days Read the mformatlon
below.. E

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to fle a wrmen response at- this court and have a-copy
served on the plaintiff, A letter or phone call will not profect you. Your written respénse must be in proper legal form if you want the court to hear your
case. There may be a couri form that you can use for your response. You can find these court forms and more-information at the California Counts -
Online Seif- Help Center (www.courfinfo.ca.gov/selfhelp), your county law library, or the courthouse nearest you. If you cannot pay the filing fee; ask
the couri clerk for a fee waiver form. If you do not file your response on time, you may lose’ lhe case by default, and your wages, money, and property
may be taken without further warning from the court.

There are other legal requirements. You.may want to call an attorney right away. If you-do not know an aftorney, you may want to call an attorney
referral service. If you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legal services program. You can locate
these nonprofit groups at the Califomia Legal Services Web site (www.lawhelpcalffornia.org), the California Courts Online Self-Help Center
(www.courtinfo.ca.gov/selfhelp), or by contacting your Jocal courl or county bar association. NOTE: The court has a statutory lien for waived fees and
costs on any settlement or arbifration award of $10,000 or more in a civil case. The court's lien must be paid before the court will dismiss the case.
JAVISO! Lo han demandado. Sino responde dentro de 30 dias, la corte puede decidir en su contra sin escuchar su versrén Leala mfonnacrdn a
continuacion.

Tiene 30 DIAS DE CALENDARIO después de que le entreguen esta citacidn y papeles legales para presentar una respuesta por escrito e esta
corte y hacer que se entregue una copia al demandante. Una carta o una llamada telefénica no lo protegen. Su respuesta por escrito tiene que esfar
en formato legal correcto si desea que procesen su caso en fa corte. Es posible que haya un formularlo que usted pueda Ussr para su respuesta.
Puede encontrar estos formularios de la corte y més informacién en el Centro de Ayuda de las Cortes de California (www.sucorte.ca.gov), en fa
biblioteca de leyes de su condado o en la corte que le quede més cerca. Si no puede pagar la cuota de presentacién,: pida al secretario de la corte
que le dé ur-formulario de exencion de pago de cuotas. Si no presenta su respuesta a tiempo, puede perder el caso por incumplimiento Y Ia. core le
podréd quitar su sueldo, dinero y bienes sin més advertencia.

Hay.otros requisitos legales. Es recomendable que llame a un abogado /nmedratamen!e Si no conoce 8 un abogado, puede Wlamsr & uin servicin, de .
remision a abogados. Si no puede pagar a un abogado, es posible que cumpla con los requisitos para oblener servicios legales gratuitds.de un :
programa de servicios legales sin fines de lucro. Puede encontrar estos’ grupos sin fines de lucro en el sitio web de California Lagal “erwces ’
| (www lawhelpcalifornia.org), en el Centro de Ayuda de las Cortes de California, (www.sucore.ca.gov) o ponigndose en contacto can ia corte o ef
colegio de abogados locales. AVISO: Por ley, la corte tiene derecho a reclamar Ias cuotas y los costos exentos por imponer un gravanien: sobre
cualquier recuperacion de $10,000 ¢ mas de valor recibida mediante un acuefdo 0 una concesion de arb/traje en un easo de derecho civil- Tienefquer\

pagar el gravamen de la corte antes de que [a corte pueda desechar el €aso. )

The name and address of the court is: CASE NUMBER:
{Numero del Casa):

(E] nombre y direccién de la corte es): County of San Diego Supenor Court o 7 2014.000 3&3 CU 5 CT
330 West Broadway, San Diego, CA 92101 E SRR S L 40 eI

The name, address and telephone number of plamuﬁ’s attorney or plam’nff w:thout an aﬂomey, is:
(El nombre, la drrecc/on y el numero de teléfono del abogado de! demandante, o def demandante. que no tiene abogado es)

FINKELSTEIN & KRINSK LLP 501 W. Broadway, Ste 1250 San Dxego, CA 921 01

DATE. 11/2B/2014 o Clerk, by - L~ " Deputy
(Fecha) (Secretano)__ oo N. Zuazo - ___ (Adjunto)

(For proof of service of thls summons, use Proof of Service of Summons {form POS-010).) .
(Para prueba de entrega de esta citation use ef formulario Proof of Service of Summons, (POS-010))
NOTICE TO THE PERSON SERVED: You are served

SEAY ' , 1. [_] as an individual defendant.
. 2. [:] as the person sued under the ﬁctitiousname-of (_specify):

3, I;Xﬁ on behalf of (spec;fy) Al\/\P\lOu C,O‘\f’\ | I‘,J C.

under; [Xj CCP 416.10 (corporation) ~ - [} ccP 416. 60 (mlnor :
’ CCP 416.20 (defunct. corporatron) [—] .ccP 416.70 (conqervatee)
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1. Check one hox below for the case type that best describes this case:.
Auto Tort Contract
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|} Uninsured motorist (46)
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Asbestos (04)

|__J Product liabillty (24)
__| Medical malpractice (45)
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(Cal. Rules of Court, rules 3.400-3.403)
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To Plaintiffs and Others Filing First Papers. If you are filing a first paper (for example, a complaint) in a civil case, you must
complete and file, along with your first paper, the Civil Case Cover Sheet contained on page 1. This information will be used to compile
statistics about the types and numbers of cases filed. You must complete items 1 through 6.on the sheet. In item 1, you must check
one box for the case type that best describes the case. If the case fits both a general and a more specific type of case listed in item 1,
check the more specific one. If the case has multiple causes of achon check the:box’ that best indicates. the primary cause of action.
To assist you in completing the sheet, examples of the cases that belong under.each case type in itern 1 are provided below. A cover
sheet must be filed only with your initial paper. Failure to file a ‘cover sheet with the first | paper filed in a-civil case may subject a party,
its counsel, or both to sanctlons under rules 2.30 and 3.220 of the California Rules of Court. -
To Parties in Rule 3.740 Coliéctions Cases. A “collections casé” under rule 3.740'is defined as an actlon for recovery of money
owed in a sum stated to Be certain that is not more than $25,000, exclusive of interest and attorney's fees, arising from a transaction in
which property, services, or money was acquired on credit. A co|leotxons case does not include an action seeking the following: (1) tort
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damages, (2) punitive damages, (3).recovery of ‘real property, (4) recovery of personal property, or(5) a prejudgment writ of .

attachment. The identification of a case as a rule 3.740 collections case on this form means that it will be exempt from the general
time-for-service requirements and case management rules, unless -a defendant files a responsive pleading. A rule 3.740 co!lectlons
case will be subject to the requirements for service and obtaining a' judgment in rule 3.740.

To Parties in Complex Cases. In complex cases only, parties must also use the Civil Case Cover Sheet to designate whether the
case is complex. If a plaintiff believes the case is complex under rule 3.400 of the California Rules of Court, this must be indicated by
completing the appropriate boxes in items 1 and 2. If a plaintiff designates a case as complex, the cover sheet must be served with the
complaint on all parties to the action. A defendant may file and serve no later than the time of its first appearance a joinder in the
plaintiff's desugnahon a counter-designation that the case is not complex, or, if the plaintiff has made no deslgnatlon a desngnahon that

the case is complex. CASE TYPES AND EXAMPLES

Auto Tort Contract
Auto (22)-Personal Injury/Property Breach of Contract/Warranty (06)
Damage/Wrongful Death Breach of Rental/Lease
Uninsured Motorist {46) (if the Contract (not unlayvfy/ detainer
case involves an uninsured or wrongful eviction)
rmotorist claim subfect to Contract/Warranty Breach-Seller
arbitration, check this item Plaintiff (not fraud or negligence) Environmental/Toxic Tort (30)
instead of Auto) . Negligent Breach of Contract/: = ~ - . Insurance Coverage Claims
Other.PI/PDIWD {Personal Injury/ - Warranty . . (arsing from provisionally complex
Property Damage/Wrongful Death) Other Breach of Contract/Warranty case type listed above) v(41 }
Tort : : Collectnons (e.g., money owed, open Enforcement of Judgment- N
book accounts) (09) - Enforcement of Judgment (20)
‘Collection Case—Seller Plaintiff Abstract of Judgment (Out of -

* Other Promissory’ Note/ColIectlons L } County)
. Confession of Judgment (nor-

vaislonally Complex Civll Litigation (Cal.
Rules of Court Rules 3.400-3.403)
Antitrust/Trade Regulation {03)
Construction Defect (10)
Clalms Involving Mass Tort (40)
Securities Litigation (28)

Asbestos (04)
Asbestos Property Damage
Asbestos Personal Injury/

: Wrongful De ; ase -
Product Liabilig/ﬂ;ml))t :Stgesros or lnsurance Coverage (nof prows:onally , domestic relations)
toxiclenvironmental) (24) . complex) (18) v . Sister State Judgment
Medical Malpractice (45) * . Auto Subrogation - Administrative Agency Award
Medical Malpractice- Other Coverage (not unpaicitaxes) - 3
- Physicians & Surgeons Other Contract (37) - - Petltlon/Cemﬁcatmn of Entry- of
Other Professional Health Care Contractual Fraud - - Judgment cn Unpaid Taxes
Malpractice . . Other Confract stpute ’ Othec; Enforcement of Jqument
Other PYPD/WD (23) Real Property’ - ase
Premises Liabllity (e.g., sip . v Eminent Domain/inverse “'Miscellaneous Civil Comp!amt
and fall) " Candemnation (14) RICO (27) :
Other Complaint (not specified

Wrongful Eviction (33)
Other Real Property (e.g., qulet title) (26)
Intentional Infliction of Wit of Possession of Real Property
Emotional Distress ) . Mortgage Foreclosure
Negligent Infliction of . Quiet Title
Emotional Distress o Other Real Property (not eminent

intentional Bodily Injury/PD/WD
(e.g., assault, vandalism)

above) (42)

Declaratory Relief Only

Injunctive Relief Only (non-
harassment)

Mechanics Lien

Other Commercial Complalm

Other PYPD/WD domain, Iandlord/tenant or
Non-PIPD/WD (Other) Tort foreclosure): Ome‘:‘%ﬁ;’..‘”c‘i,”,;,‘:{;fﬁi”’“’”" fox)
Business Tort/Unfalr Business Untawful Detainer (non-tort/non-complex)

‘Miscellaneous Civil Petition )
Partnership and Corporate -

Commercial (31) .
Residential (32) -

Practice (07) - =
Civil Rights (e.g., dlscrlmmatlon

false arrest) (not civil .
harassment) (08).
Defamation (e.g., siander; libel)
(13) ‘ .
Fraud (16)
Intellectual Property (18).
Professional Negligence (25)
Legal Malpractice
Other Professional Malpractice
(not medical or legal)
Other Non-PI/PD/WD Tort (35)
Employment
Wrongful Termination (36) .
Other Employment (15)

Drugs (38) (if the case lnvolves iltlegal
drugs, check this item; otherwise,
report 8s Cornmerclal or Resldentlal)

Judicial Review .

Asset Forfeiture (05).-.. .- ..°
Petition Re: Arbitration Award (1 1)
Wnt of Mandate.(02) .
Wirit-Administrative Mandamus
Wnt—-Mandamus on leited Coun
Case Matter ./
Writ-Other L:msted Court Case
. Review . )
Other Judicial Review (39) -
Review of Health Officer Order
Notice of Appeal-Labor
Commxssmner Appeals

Governance (21)
Other Petition (not specified -
above) (43) . :
Civil Harassment
Workplace Violence
Elder/Dependent Adult
: Abuse R
" "Etection Contest N
Petition for Name Change -
Petition for Relief From Late
- Claim :
‘Other Civil.Petition .

CM-010 [Rev. July 1, 2007)

CivVIL CASE COVER SHEET -

. Page2of2




- .. Case 3:15-cv-00096-L-DHB Document 1

FINKELSTEIN & KRINSK LLP

Jeffrey R. Krinsk, Esq. (SBN' 109234)'

Jrk@classactlonlaw com
Mark L. Knutson, Esq. (SBN 131770)
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“William R. Restis, Esq. (SBN 246823)
;'wrr@classactlonlaw com
‘Trenton R. Kashima, Esq. (SBN 291405)

trk@classactionlaw.com

501 West Broadway, Suite 1250 -

San Diego, California 92101- 3579
Telephone: (619) 238-1333 -

‘Facsum]e (619) 238- 5425

Attorneys for Plamtlff
and the Putative Class

SUPERIOR COURT OF CALIFORNIA -
COUNTY OF SAN DIEGO

ANDREA FAGERSTROM and ALLEN

WISELEY, individually and on behalf :of all -

other similarly situated Californians
Plaintif.f,z. :

' AMAZON.COM, INC., a Delaware

Corporation, and DOES 1 through 50
mcluswe ,

Deféndanfs.

Case No:
CLASS ACTION COMPLAINT FOR:

1'

2.

 “UNLAWFUL” BUSINESS

- . PRACTICES;

- DECLARATORY RELIEF CAL.
" CIV. CODE § 1060.

6

. JURY

Filed 01/16/15 Page 15 of 80

VIOLATION OF CAL. CIV. CODE §§
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Superior Court of Califomia,
County. of San Diego

11."254'2“14 at 01:32:23 Pl

Clerk of the Superior Gourt
By Wora Zua’o Deputy‘ Cler
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VIOLATION OF CAL. BUS. & PROF.
CODE §§ 17500, ef seq.; ‘

1750, et seq. -

VIOLATION OF CAL BUS & PROF.
CODE §§ 17200, et seq. FOR E ‘

PRACTICES;

VIOLATION OF CAL. BUS. & PROF|
CODE §§ 17200, ef seq. FOR
“UNFAIR” BUSINESS PRACTICES;

VIOLATION OF CAL. BUS. & PROF
CODE §§ 17200, ef seq. FOR
“FRAUDULENT” BUSINESS

TRIAL DEMANDED - -

CLASS ACTION COMPLAINT
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10
11

13
14
15
16
17
18
19
20
21
22
23
24
25

26

27 -

28

Andrea Fagerstrom and Allen Wxseley (collectlvely, the' “Plalntlffs”) 1nd1v1dually and orLl

behalf of all others similarly s1tuated based on the 1nvest1gat10n of counsel as to the actions and'

pertamlng to named Plaintiffs own c1rcumstances hereby 'com'p]ains against defendant

Amazon.com, Inc (“Defendant or “Amazon”) as follows:

I INTRODUCTION

1. This consumer class action seeks to remedy Defendant’s false advertlsmg of

purported discounts on -1ts web51te, Amazon.com, that violated California Statutes and are likely tQ
. : ]

deoeive ;easonab]e consumers. California Business & Professional Code, Seetion 17501,
specifically states that:

No price shall be advertised as a former price of any advertised thing, unless the
alleged former price was the prevailing market price as above defined within three
months next immediately preceding the publication of the advertisement or unless

i)

“omissions of defendant herein, and by thelr own md1v1dual knowledge as to those avermentsl

the date when the alleged former price did prevall is . clearly, exactly and !
conspicuously stated in the advertisement, A

Federal regulatlon 16 C.F.R. § 233.1(a) also speaks dlsfavorably regarding Defendant’ s busmessI
| , ;

practices:

One of the most commonly used forms of bargain advertising is to offer a reduction
from the advertiser’s own former price for an article. If the former price is the
actual, bona fide price at which the article was offered to the public on a regular
basis for a reasonably substantial period of time, it provides a legitimate basis for
the advertising of a price comparison, Where the former price is genuine, the
bargain being advertised is a true one. If, on the other hand, the former price being
advertised is not bona fide but fictitious--for example, where an artificial, inflated - -

'~ price was established for the purpose of enabling the subsequent offer of a large

- reduction--the “bargain” being advertised is a -false one; the_- purchaser is not -
receiving the unusual value he expects. In such a case, the reduced”__ price is, in

“reality, probably just the seller’s regular price. - I

This caused Plaintiffs to purchase products from Amazon.com they would not have purchased had

Defendant not engaged in false advemsmg, and pay sh1pp1ng charges that could have been saved by

buying the same product in a retail store '

2. Defendant operates the 1mmensely popular retall WGbSlte, Amazon com; a website

that allows consumers ‘to purchase almost anything ranging from  food to fumxture»onlme;
Consumers can purchase items from Amazon on their computer or mobile device, and such

products are :delive'red directly to the customer’s home. As of last year (2013), Amazon.com hostec{l

CLASS ACTION COMPLAINT
File No. 7607.01




N

AW

S O v NN N w»n

1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

27
28

: perceptlon of Amazon.com as a low prlce leader Defendant carefully garners a reputation that its

| the lowest prices possxble through low everyday product pncmg and shlppmg offers, and ta
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] 510 000 customer accounts and real1zed in excess of $44 5 brlhon dollars in sales revenue frorn
1ts Nonh Amencan operatlons Due to the massive number of products and’ servrces Defendant
of‘fers and the number of customers who v1sxt Amazon com dally, Amazon is the largest Internet
based retaller in the Unlted Siates -

‘3. - Amazon’s size and form does not. 1mmumze it frorn all normal competltlve market
pressures Amazon faces evolvrng (and oﬁen 1ntense) competltlon ﬁrom traditional brick-and-
mortar retaxl locatlons and various retail websites. Accordingly, Amazon has adopted a marketing
strategy for overcoming its competitors by not only presenting profuse selection and a high level of

convenlence but also remforces the perception of attractlve pncmg In fact, to strengthen the

mternet-based busmess model allows it to consmtently offer srgmf' cantly lower pr1ces than its .

tradmonal competrtors Indeed, Amazon is candldly states that “[w]e strive to offer our customer<

improve our operating efﬁcxencles SO that we can continue to lower pnces for our customers
4.  Competitors adoptmg Amazon ] busmess model decreasmg retail proﬁt marging’

and price matching guarantees have made it increasingly. difficult for Amazon to deliver lowet

prices then the prevailing market. Accordingly, Am320n increasingly has focused its efforts on:

presenting itself as the unchallenged low price leader; even if the perception is not always accurate.

"5, .One narticularly effectiye, but' unlawful, marketing tool that Amazon uses to
underpin its low price reputation is Defendant’s routine of conspicuously displaying the “savings
that customers will realize by purchasing an item on its"website. To impress on the consuming
public the ‘purported superiority  of Amazon’s ‘price ‘model, Defendant advertises most " of itL
products iri an uniform fashion: (1) first," Amazon- displays the “list” pricing of an item on it

website, which is represented -as the it’em’s’nonnal Tetail price with the typeface struck- through

(eg “Llst Price: $329-067); (2) second the website dlsplays Amazon’s product price in contrastlng

red font {e.: g “Price: $299.00"); ‘and (3) thl]‘d Amazon lists the amount “saved” by purchasmg
from its website by highlighting the dollarssaved with the percentage of cost savings represente{i

(e.g. “You Save: $3o.00(9.%'y’).' S A
. ' . 5

)

B
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File No. 7607.01




10
11
12
13
14
15
16

17 |

18
19
20
21
22
23
24
25
26
27

28 |

Thrs is because the “Iist” pnce ‘used to. ca]culate the quantum of reported “savmgs is not the

~1 - N W BN w L3S

| uses it to create a srgmﬁcant pnce dlscrepancy and the i 1mpressron of consrderable savmgs for rts' '
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- |
6. The amount of savmgs advertised by Amazon is illusory and/or gross]y overstated|

prevarhng marketmg pnce of obtarmng the same product from one of Amazon s competrtors or the
price charged by 'Amazon for the subject item in the normal course of its business, Rather, the!
“list” 'pnce is the hlghest pnce the product has ever been hsted for, regardless of when that prlce2

was advertlsed Simply stated, Defendant cherry—plcks the hrghest prrce it can find for the 1tem and

customcrs

7. The reality is that the Amazon price is no dirferent than the price of competitore,
and rio discount is provided ov.er Amazon.com’s everyda}r pricing. Its customers are not realizing
the savings portrayed or expected by purchasing these advertised “discounted” products from .
Amazon. In fact, if all other factors are equal a customer may incur )hi gher costs by purchasing a -
product through Amazon com. (due to shlppmg and handhng fees), costs not incurred wher
shopping at tradrtrona] brick- and-mortar retarlers Addltronally, had P]amtlffs and members of the,
Class known that the drscounts on Amazon com were 111usory as overstated and mampulatlve they
would not have purchased their products from Amazon and/or purchased them elsewhere @

8. Amazon s busmess pracuce is a per se v1olatlon of the California False Advertising.+:
Law (‘TAL”) CAL. BUS & PROI‘ CoDE § 17501 Ifa retar]cr advertlses pnce reductions, the FAL
requires a retailer to deterrmne the “hsl” pnce based on data for ‘the prevallmg market price
retrieved for over the 1mmedlately pI'lOl' three months (or, alternatrvely state the date on which the
list price was established). Additionally, Defendant’s conduct also violates the California
Consumer Legal Remedies Act (“CLRA™), CAL. Civ. CODE §§ 1770, ef seq.,-and the Califonig
Unfair Competition Law (“UCL”), CAL. BUs. & PROF. CODE §§ 17000, ez seq. Pl_aintiffs thus seek
restitution, injunctive, declaratory, and other equitable relief as may be deemed proper by the

Court,
I, . JURISDICTION AND VENUE

9. : Thrs Court has Jurrsdrcuon over this action pursuant. to Artlcle 6, § 10 of the

Ca hforma Constitution, Callforma Busmess & Professmns Code § 17203, Civil Code § 1780(d)
3 ,

CLASS ACTION COMPLAINT
File No. 7607.0] .
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and Code of Civil Procedure §§ 382 and 410. 1"0 |
10.  This Court has jurisdiction over Defendant because it conducts substantlal business

within Cahfomta

11. Venue is proper in this Coun pursuant to Code of Civil Procedure § 395 becausc
Plamtlff contracted w1th the Defendant and a substantlal or SIgmﬁcant portlon of the conduc
complamed of herein occurred and contmues to occur w1th1n thls County |

o II. - PARTIES |

12. 'Plaintiff Andrea Fagerstrom is, and at all times.re]evant hereto was, a resident 01|°

San Diego, California, and a citizen of California. On or about Septernber 12, 2014, Fagerstrorr

purchased a Vltarmx Certified Recondltloned Standard Blender from Arnazon com. The blender

s “listed” on Amazon’s web51te for $329, but Amazon touted its price as $299. Amazorf'

express]y represented to Tagerstrom and 1he public at largc that she would save “$30.00 (9%)” by
purchasing the product on its website. The representatron was demonstrably false.

13 The drscount_touted by Amazon on Plaintiff”’s Vitamix Certified Reconditioned
Standard Blender was illusory because the genuine market price for the blender at the time was

really $299, and not the list price disp]ayed on Defendant’s 'website‘, Indeed, other retailers, such as

Target.com, had the same blender for the same price. Even the manufacturer, Vitamix, sold the:

same blender on its website for $299 (and did so since at least F ebruary 9, 2014). Accordingly|

Amazon was disingenuous in representing that Fagerstrom, and the general public, was receiving 4
substantial discount by purchasing her Vitamix blender of Amazon.com or that the “list” price was
$329.

14.  Plaintiff Allen Wisely is, and at all times relevant hereto was, a resident of San
Diego, California, and a citizen of California. On or about April 22, 2103, Wisely purchased a
Digital to Analog Audio Converter from Amazon.com. This Audio Converter was “listed” on
Amazon’s website for $59, but Amazon stated that its sellers could offer the item for $21. Amazon
expressly represented to Wisely, and the public at lar‘ge,‘that' he would save $48.00 or 64% by
purchasing the product on its website. The representation was also false. .

15. . The Amazon “list” price represented price at which the same Audio Converter was
' 4

CLASS ACTION COMPLAINT
File Na. 7607.01
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.games, electromcs apparel furniture, food, toys, apphances clothmg, and jewelry. -
- and therefore sues them by those fictitious names. Plaintiffs are informed and believe, and on the

| proximately responsible for the events and happenings alleged in this complaint and for Plaintiffs]
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| first offered on Amazon.com in 2010. Amazon neither listed the Audi'o Converter on its website fof

$59 since 2010 nor does Amazon disclose that the list prlce is over four years old Similar digital toi
analog audlo conveners currently sell for substantlally less than $59 in the onhne reta1l marketl
Nevenheless Amazon maintains that Wrse]y, and the general pubhc are save more than 50% by

buying this product on thelr website.

16.  Defendant Amazon.com, Inc. is a Delaware Corporatlon headquartered in Seattle

-Washmgton Amazon is the largest online retaller in the United States. Amazon operates the

-popular website, Amazon.com Wthh allows both Amazon and its subsrdlarles as well as other

individuals, manufacturers, retailers and distributors, to sell thelr products onhne directly toi

consumers, mcludmg millions of md1v1dua]s in California. As such, Amazon sells both products

from rts own retail subsidiary, Amazon.com LLC, and products from other independent sellers who - -

have agreed to list their products on Amazon’s website. Amazon does not have any physical retail -

locations, however it does operate a number of distribution centers in California.
17. Amazon.com started as an onlme bookstore but has diversified to now seld

numerous types of consumer goods, including DVDs, CDs, videos and MP3s, software videq~
!A

18. - Plaintiffs do not know the true names of defendants DOES 1 through 50 mcluswe

basis of that information and belief allege, that each of the doe defendants are in some manner

injuries, damages, restitution and equitable remedies prayed for herein.

- IV. SUBSTANTIVE ALLEGATIONS

A.  Amazon’s Advertising Practices

19. Upon browsing for products on Amazon’s website, a corisumer can either search f01
the specific product they wish to purchase or browse products grouped by category intd
“departments” and numerous. sub-categories (e.g., “Books & Audible,” -“Electronics and

Computers,” etc). Regardless of which method is used, consumers are presented with pages of

“results” germane to their request. These “result pages” provide a picture of the products being solc}

3
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and a short dcscrlptlon of multiple products ﬁttmg the deSCI‘lpthI] of the sought after product, so

that a consumer mi ght qulck]y ﬁnd the 1tem they W]Sh to purchase

%ae Size Cptioris _ S " teRtmeCQpire B e fzzpo-mn .

LG Electronics ESLEBSB00 B§-Inch 1020p © Samsung UH22FS000 22-inch 1080p 60H2  VIZIO ES004.81 £04nch 1’030;1
120H: LED TV ’ Siim LED-HOTV (2012 Model) HOTV

2w $6T9.00 2 : boee ol $16T.99 trime C R A% $648.00 By
o therday Hov 3 - o fAonatay, fow 3 L IR l‘v‘.om’.y_w. How 3
SR Tt T SR ) FEOV Sew i
Ware Buyinyg Chrices Moe Biwrpng Cholcee More Brepirg Choes
570,89 neve (0 s . $164.97 new 2 nHos. . §510.99 new -

CHEZRI0 s S . ' $149.00 used 6 e 1509.6% used ..

sevefivey QTR ek ‘.:'*‘" 927y Seyreres Q7D

20. Amazon chooses to display 'c.)nly a limited amount of information on its results

the most promlnent of the 1nformat10n prov1ded is the products’ title, lts avaxlablhty, consumet

reviews, and its price. It is clear by the font and space dedicated to each element that ;Amazon

understands that its customers \axe highly inﬂuén;:ed by the price of the product when deciding tg:¢-

purchase frorn 1ts web51tc

7

21, Amazon not only includes its prlcmg for an item, but a]so the price charged by othet
sellers who have agreed to make their products available on Amazon. Both Amazon’s price and the
prices charged by its independent sellers for a given product are represented as a “discount” price

relative to the “list” price. Thus, a reasonable consumer is provided the false impression that when

purchasing products on Amazon, they receive a deal compared to other retailers and/or the Amazon

normal pricing.

22.  When a customer selects-a product from the results page, they are directed to a web+

page having more detailed information about that product. Effectively, the first and certainly the

most prominently displayed information presented by Defendant on each product page is

Amazon’s discount pricing:

CLASS ACTION COMPLAINT
File No. 7607.01




10
11
12

14
15
16

17

18
19
2
21
22
23

24

25
26
27
28

_Case 3:15-cv-00096-L-DHB Document 1 Filed 01/16/15 Page 220f80

LG Electronics 5585900 55-Inch 1080p

120Hz LED TV
by LG
WAt kw279 customer reviews | 44 answered questions

List f' tog 4 25552 .
Piice $679.00 & FREE Slnpplng Detsils
. 'YI'JL' Fawn §320.93 (2%)
) Low Price Guarantea

In Stock.
Ships from and sold by Amazen.com.

Want it Saturday, Nev. 12 Order within 18 hrs 10 mins and chonse
Sawrday Delivery al checkout. Details
Size 550nch

47-nch  50nch | &6nch | B0-Inch

Rufl ae anage 1o 20urn m

-1

As noted above, Amazon.com acts .uniformly to pfesent a “]ist” pricing of an item for sale on its:
webSIte The “Jist” price, represented to be the item’s normal price, is - followed by Amazon 3
contrasting (lower) price in red lettering, the amount saved represented in total dollars, and i
percentage of the “false” savings. A
23, Because Amayon advemses the amount of the dlscount as both a total dollar number
and as a percentage of the “hst” prlce dlsplayed it behooves Amazon to make the “list’.price as
large as posmble (to create the appearance of vast savings). Accordingly, when detennming its:
“list” orice, Defendant’s co.nsi»stently‘us_es the highest price at which a product has ever. been
“listed” regard]eés of when -or where this product was ever listed for the indicated price
Consequently, Defendant regularly misinforms its | consumers regarding the most materia
disclosure regarding their transaction: the price. |
24.  Defendant’s deceptive practices of displaying a list price which bears no relation tc
the prevailing market are a consistent part of Défendant’s memorialized business practices
Defendant;s “list” price is the highest manufacturer’s suggested retail price (“MSRP”) and, a
such, an inaccurate representation of fhe market pfice of the subject itern for a given time period for
a particular location or the price{at which the product was previously sold on Defendant’s website

Indeed, the MSRP is by definition only a" suggestion directed at retailers and therefore not a

reasonable basis to conclude it reflects the average price available within the market.
. g .
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- 25.  Defendant relies on the highest MSRP because it has no independent policy or

system to ensure that the “list” price reflects the prevailing market price at a given time. This is notl
a simple oversight. Defendant resorts to the artiﬁcial]y inﬂlatéd “list” prices which mislead the]
general public about the true discount(s) available and maintains thé illusjon that Amazon‘pricing}'
is consistently lower than available through other sources. If Amazon actually included a valid;
“list” price reflecting the immediate retail market price for a product, reasonable consumers wou]
learn that Amazon does not provide the deals it purports to offer. : i
26.  Due to automatic price matching policies, and the invisible hand of the market, 1ﬂ{
one retailer lowers its price, others must follow suit. Amazon and its c':ompetition are no exception
For example, the LG Electronics 55LB5900 55-Inch 1080p.LE'D TV listed on Amazon.com, as
depicted in the above screenshots, was also listed on Best Buy’s website, Walmart’s website, and-
Newegg.com for the same price (if not less) as listed by Amazon during the same period.' Thus, mf
basis for Defendant to assert that the customer is receiving a substantial discount, When the -
customer is only paying Amazon the then prevailing market“pricé.
27.  Defendant’s illusory “diséouﬁts”_are particularly misleading because consumers

often make purchasing decisions based on a reference price - that is, customers will ofien maks
»

purchasing decision when they believe products to be less expensive than the percéived “normal s

price for a given item. By adveértising “discounts” derived from inaccurate “list” pricing, Defendant

immediately pﬁrchasing an item. Addilionally, Defendant’s practiées mollifies consumers’

concerns about missing the “better deal”, and serves to discourage comparison shopping. Finally,

W

such discounts additionally create a false sense of urgency, contributing to the impression that

' Both newegg.com and Best Buy offered the same television for the same pnce Walmart
advertised the same TV for significantly less. See http://www.bestbuy.com/site/lg-55-class-54-5- 8-
diag--led-1080p-120hz-hdtv/6053009.p?id=1219184625084&skuld=6053009; http://www. walmart
.com/ip/LG-551.B5900-55-1080p-60Hz-Class-LED- HDTV/38378301 and  hitp:/www. newegg

comy/ Product/Product.aspx?Item=N82E16889005875 . . !-

.8 ; |
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consumer should act quickly or lose a significant savings.? ;
28. Defcndant uses these ersatz illusory discounts to create the inrpression that onlin%
retailers have efficiencies in their operatrons can offer more compeutlve pnces and are worth thd -
mconvcmence of not purchasing the same product at-a local retailer. Thus, Defendant 5 actron:;
harmed, and contlnue to harm, Plaintiffs, membcrs of the Class, and market cornpetxtors |
B. California False Advertlsmg Law . | f

29, By rnarketiug a product’s “list” prlce at an artrﬁc1ally hlgh level a level that woulcli
not be compcullve in the current prevailing market or at a prrce for which it never 1ntends to sel
the product - Defendant concocts a discount that does not exist. Thls method of advertising i
materially misleading to the average consumer, who is often swayed into purchasing a product by
the prospect of a large discount.
30, But, such practice is not novel or unique. Historically, unscrupulous retailers have
frequently used the same misleading tactic - overstating or manufacturing a “discount” tc help sel
products instead of the competition. Accordingly, both California lawmakers and federal regulators
have each- sought to ‘proh‘ibit the injurious conduct. California Business & Professional Codel;
Section 17501, specifically states that: o | |

No price shall be advertised as a former price of any advertised thing, unless the K
alleged former price was the prevailing market price as above defined within it
three months next immediately preceding the publication of the advertisement
or unless the date when the alleged former price did prevarl is clearly, exactly and
conspicuously stated in the advertisement.

-

(Emphasis added). The provision of Section 17501 differentiates subjective uncertainty from clea
illegality, The market price at the time of publication of such an advertisement is the price charged

in the locality where the advertisement is published. .Accordingly, Defendant can only properly

—

include a “list” price for comparative purposes in its advertisements if (1) the prevailing markd

price has been researched (in California) and the list price is the average retail market price withit

-G

the past three mcnths, or (2) it advertises the date on ‘which the published “list” price was in effect.

2 See generally, Grewal, Krishnan, Baker & Norm, “The Effect of Store Name, Brand Name
and Price Discounts On Consumers’ Fvaluatrons And Purchase Intentions™ 74 Journal of Retallmg

3,p. 331 (1998)
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31.  Based upon Defftndant’s written policies, the “list” price for an item is 'noﬁé
|

determined by Amazon referencing a “prevailing market price” within the prior three months. Iqi
instead displays the highest MSRP. Amazon also does not state the date from which the “list”'pricef

- : f
was derived. This allows Amazon to continue to-influence sales' by using a “list” price that isg

L _ !
woefully out-of-date, bearing no relation to the currently prevailing markets. !
|

32, Defendant’s practices are cited with disapproval by certain federal regulations’

intended to protect consumers:

One of the most commonly used forms of bargain advertising is to offer a reduction 5
from the advertiser’s own former price for an article. If the former price is the
actual, bona fide price at which the article was offered to the public on a regular
basis for a reasonably substantial period of time, it provides a legitimate basis for
the advertising of a price comparison. Where the former price is genuine, the
bargain being advertised is a {rue one. If, on the other hand, the former price being |
advertised is not bona fide but fictitious--for example, where an artificial, inflated |
price was established for the purpose of enabling the subsequent offer of a large
reduction--the “bargain” being advertised is a false one; the purchaser is not
receiving the unusual value he expects. In such a case, the “reduced” price is, in
reality, probably just the seller’s regular price. ) ' ,

16 CF.R. § 233.1(a).

|
1
33,  The law thus confirms what is painfully apparent to a shopper: a business acts

{

i

improperly when it completely manufactures or exaggerates a discount intended to make products

appear more attractive.

V. CLASS ALLEGATIONS

34, Plaintiffs bring this action as a class action pursuant to ( Cal. Civ. Proc. Code 382

for the following Classes of persons: -

All persons residing in California Who, within four (4) years of the filing of this
Complaint, according to’ Defendant’s records, purchased a product for which
Defendant adyertise both a “list” price and its retail price. :

Excluded from the Class are all legal entities, Defendant hérein and any person, firm, u'ust!,
corporation, or other entity related to or affiliated with- Defendant, any entities that purchésed the
Class Produéts for resale, as well as-any judgé, justice or judici.al officer presiding over this matte‘ir
and members of their immediate families and jﬁdicial staff, | ' |

35. Defendant maintains accurate records of all transactions occurring on its websité,

including the name, mailing address, email and billing information of each of the Class member*.
' |
10 :
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While the exact number of Class members is unknown to Plalntlffs at this time, Plaintiffs are
informed and believes that there are hundreds of thousands of members in the proposed Class, 1f
not more, and can be ascertained through discovery. The.number of individuals who comprise thc;
Class are so numerous that joinder of all such persons is impracticable and the disposition of theié
claims in a class action, rather than in individual actions, will benefit both the parties and the
courts. |

36.  Defendant has acted with respect to the Class in a manner generally applicable to
each Class member, making class-wide injective and declaratory relief proper. |

37.  There is a well-defined community of interest in the questions of law and faci:
involved in the action, which affect all Class members. Among the questions of law and facf{

common to the Class are, inter alia.

(@)  Whether Defendant advertises its “discounted” ‘products in a deceptivei,
false, or misleading manner; -~ '
(b)  Whether Defendant’s advertised “list” price is determined. by averaging thd

' pﬁce of said product in the pfevailing market over the previous three months;
{c) Whether Defendant’s advertised the date on which the “list” price of a
product is determined if it is not calculated by the average over the previous three months; |

(d)  Whether Defendant’s alléged'business practices constitutes unfair methods

of competition and unfair or deceptive acts or practices in violation of, inter alia, CAL. BUS

& PROF. CODE §§. 1770, ‘et seq., by making false or misleading statements of fact
’ |
concerning reasons for, existence of, or amounts of price reductions. ' !

i

&) Whether Defendant’s business -practices, alleged herein, constitutt{é
misleading and deceptive advertising under, inter alia, CAL. BUs. & PROF. CODE §§ 17500i
01. o |
(D Whether Defendant’s business practices, alleged herein, constltuteé
unlawful,” “unfair,” or “fraudulent” business acts or practices under, infer alia, CAL. Bus.

& Pror. CoDE §§ 17200, including:

(i) = Whether Defendant’s advertisement of illusory discounts constitutes
11
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“unlawful” or “unféir” business pra;ctices by violating the public policies set out in
CAL. C1v. CODE §§ 1770(a)(13), CAL. BUS. & PROF. CODE §§ 17500-01, 16 C.F.R. §'
233.1, and other California and fedéral statutes and regulations;

(ii‘) Whether Defendant’s advertisement of illusory discounts is
immoral, unethical, oppressive, ‘unscrupulous :or substantially injurious td
consumers; | . o o

(iii) Whether. Defendant’s advertisement of ill'uvsory. discounts coristitﬁtesi
an “unfair” business practice because consuméf injury outweighs any countervailing
benefits to consumers or competition, and ‘because suéh injury could not bé
feasoﬁably avoidéd by consumefs; aﬁd :

@iv) Whether Defen_dant’é advertisement of illusory discounts constitutes
a “fraudulent™ business pfactice, because members of the public are likely to beé
deceived; : |
(h) The r;atﬁre and extve_:nt' éf 'eQditable'rerﬁedieé,_ inéluding restitution oif

shipping costs; and declaratory and injunciivé relief to which Plaintiffs and the Class are

entitled; and
| () Whethcr P]amtlffs and the CIass should be awarded attomeys fees and thc
costs of suit for Def endanl s violations of the UCL FAL and CLRA
38.  Plaintiffs’ claims are typical of the claims of the other members of the Class. Alﬂ
members of the Class have been and/or continue to be similarly affected by Defendant’s wrongfu;}l

conduct as complained of herein, in violation of California law. Plaintiffs- are unaware of any

interests that conflict with or are antagonistic to the interests of the Class.

W

39,  Plaintiffs will fairly and adequately protect the Class members’ interests and hav

retained counsel competent and experienced in consumer class action lawsuits and complex
litigation. Plaintiffs and their counsel have the necessary financial resources to adequately and

vigorously litigate this class action, and Plamtlffs are aware of their dutles and responsibilities to

the Class. : : . .. o . B :
H

40. A class action is superior to all other available methods for the fair and efﬁcierit
12 :
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adJudxca’uon of this controversy smce joinder of all members is 1mpractlcable Furthermore, as the;
damages suffered by mdmdual Class members may be relatlvely small the expense and burden ofi
lndw:dual Imgatlon make it virtually 1mp0551ble for Class members to individually redress the!
wrongs done to them. There will be no difficulty in managing this action as a c]assl action.

41. Defendaﬁt has acted on grounds generally applica’ble to the entire Cvlass with respecﬁ[
to the matters complained of herein, thereby making appropriate the relief 'sought herein with:

respect to the Class as a whole.

FIRST CAUSE OF ACTION

Violation of CAL. BUS. & PROF. CODE §§ 17500, et seq. - v
Untrue, Misleading and Deceptive Advertlsmg

| i
42, Plaintiffs hereby incorporate by reference the allegations contained in the preccding:

paragraphs of this Complaint. ‘

43, California Business and Professional que,_Section 17501, states _that:

—_—

No price shall be advertised as a former price of any advertised thing, unless the
alleged former price was the prevailing market price as above defined within three
months next immediately preceding the publication of the advertisement or unless
the date when the alleged former price did prevall is clearly, exactly and
conspicuously stated in the advertisement, _ “

l
|
{
l
F
For the purpose of Section 17501, the retail market price at the time of publication of sucfjl

advertisement is the retail price in locality wherein the advertisement is published.

i

1
44, At all material times, Defendant engaged in a scheme of advertising that its products?

were subject to a discount when such discounts were illusory and did not reflect the * prevai]ingi

marketing price” of the item for a particular time perlod in a particular location or even the price at
|
which the product was prev1ously sold on Defendant s website. !

45. At all material times, Defendant did not include the date on which its “list” price
was established. '

46.  Defendant’s advertisement of an- inflated list price misrepresented and/or omitted
the true nature of Defendant’s pricing. Said advertisements were made to consumers located withi:ﬁl
the State of California, and come within the definition of advertising as contained in CAL. Bus. &

PROF. CODE §§ 17500, et seq., in that such prdmotional materials were intended as inducements t(;b

.13
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purchase products on Amazon.com and are statements disseminated by Defendant to Plaintiffs and
other members of the Class, In the exercise.of reasonable care, Defendant should have known, that:
the statements regarding its pricing were false, misleading, deceptive and violated California law. E

47.  Defendant has prepared and distributed witbin the State of California, vig its r'etaiIi
website, Amazon.com, that its products were subject to substantial discounts. Plaintiffs, necessaril){T
and reasonably. relied on Defendant’s statements regarding the pricing of its products, and a]{E

members of the Class were exposed to such statements. Consumers, including Plaintiffs and
members of the Class, were among the intended targets of such representations.
i

48.  The above acts of Defendant, in disseminating said misleading and dec;e:ptivqi

statements throughout the State of California, including Plaintiffs and members of the Class, were

-and are likely to deceive reasonable consumers by obfuscating the true nature of Defendant’s

discounts, thus were violations of CAL. BUS. & PROF. CODE §§ 17500, et seq.

49, Plaintiffs and other members of the Class who purchased products from Defendant’s.
website suffered a substantial injury. Had Plaintiffs and members of the Class known thatf
Defendant’s materials, advertisement and other inducements misrepresented and/or omitted thé

true nature of Defendant’s discounts, they would not have purchased products from Amazon.comi,i
|

or paid less for them.

50." Plaintiffs, on behalf of themselves and all other similarly situated Califomizfx :
consumers, and as appropriate, on behalf of the general public of the state of Caiifdrhia, seel;
injunctive relief prohibiting Defendant from con’tinuing the unlawful praétices alleged hereing,
directing Defendant to make corrective notices both on its website and in other appropriate mediafi
allowing Class members to return any products purchased on Defendant’s website, at Defendant’%
expense, which were subject to Defendanit’s unlawful pricing policy or alternatively requiriné
Defendant to price match any combetitor’s advertised price for the same product, refund of an)'l
shipping and handling fees for any products purchased on Defendant’s website subject . to

Defendant’s unlawful pricing policy, and any other relief deemed improper by the Court. -
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SECOND CAUSE OF ACTION

onlatlon of CAL. C1v. CODE §§ 1750 et seq.~
Misrepresentation of the Existence of a Discount
51.  Plaintiffs hereby mcorporate by reference the al]egatxons contamed in the precedmg
paragraphs of this Complaint.
52.  Defendant sells “goods™ and “services” as defined by California Civil Code §1761.
53.  Defendant is a “person” as defined by California Civil Code §1761(c). |
54.  Plaintiffs and Class members are “consumers” within the meaning of Callforma

\

Civil Code §1761(d) because they purchased the products from Amazon.com for personal, fam11y
or household use. :
55. The sale of the products to Plaintiffs and Class members via Defendant’s website is

a “transaction” as defined by California Civil Code §1761(e). .

56. By misrepresenting the “list” price of its products, and thus any discounts derived_
therefrom, Defendant n‘iade false or misleading statements of fact concerning reasons for, existcncé
of, or amounts of price reductions, in violaﬁon of Caiifomia Civil‘ Code §>1 770(a)(13).

57. Plaiptiffs and Class ‘members were harmed as a result of Defendant’s unfair
competition and deceptive acts and practices. Had Defeﬁdant disclosed the true nature of its
discounts, Plaintiffs and the Class would not be misled into purchasing products from Defendant’$
website, or, alternatively, paid less for them. -

58.  Plaintiffs, -on behalf of themselves and all other similarly situated Califomia;
consumers, and as appropriate, on behalf of the general public of the state of California, seek
injunctive relief prohibiting Defendant from continuing the unlawful practices alleged herein,
directing Defendant to make corrective rjotices both on its wgbsite and in other appropriate media%,
allowing Class members to return any products purchased on Defendant’s website, at Defendant’é
expense, which were subject to Defendant’s unlawﬁﬂ priéing policy, or alternatively ;equiriné
Defendant to price match any competitor’s advertised price for the: same product, refund of any
shipping and handling fees for any products purchased on Defendant’s website subject to

Defendant’s unlawful pricing policy, and any other relief deemed proper by the Court.
15
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THIRD CAUSE OF ACTION

Vlolatlon of CAL. Bus. & ProF. CODE §§ 17200 et seq. -
: Unlawful Business Acts and Practices

59. Plaintiffs hereby incorporate by reference .the al]egations contained in the preceding
paragraphs of this Complamt :

60.  California Busmess and Professional Code Section 17501 states:

No price shall be advertised as a former price of any advertised thing, unless the
alleged former price was the prevailing market price as above defined within three
months next immediately preceding the publication of the advertisement or unless
the date when the alleged former price did prevall is clearly, exactly and
conspicuously stated in the advertisement.

~ 61. Federal regulations also prohibit the use of deceive and illusory discounts:

One-of the most commonly used forms of bargain advertising is to offer a reduction
from the advertiser’'s own former price for an article. If the former price is the
actual, bona fide price at which the article was offered to the public on a regular
basis for a reasonably substantial period of time, it provides a legitimate basis for
the advertising of a price comparison. Where the former price is genuine, the
bargain being advertised is a true one, If, on the other hand, tge former price being
advertised is not bona fide but fictitious--for example, where an artificial, inflated
price was established for the purpose of enabling the subsequent offer of a large .
reduction--the “bargain” being advertised is a false one; the purchaser is not
receiving the unusual value he expects. In such a case, the ‘reduced” price is, in
reality, probably just the seller’s regular pnce oo

16 C.FR. §233.1(a).

62.  California Civil Code §1770(a)(13) prohibits making false or misleading statements

of fact concerning reasons for, existence of, or amounts of price reductions, -

63.  The business practices alleged above"are unlawful under California Business &
Professional Code §§ 17500, ef seq., California Civil Code §1770(a)(13) and federal regu]atiomé,
cach of which forbids Defendant’s untrue, fraudulent, deceptivé, and/or misleading marketing and
advertisements, | ' ‘ |

64.  Plaintiffs and Class mcrnbers'were narmed as a resnlt of Defendant’s unfair
competition and deceptlve acts and practlces Had Defendant disclosed the true nature of thelr
“dlscounts ” Plaintiffs and the Class would not be mlsled into purchasmg products from

Defendant § websne, or, alternatively, paid less for them.

65.  Plaintiffs, on behalf of themselves and all other similarly situated California
16 ’
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consumers, and as appropriate, on behalf of the general public of the state of California, scekji
injunctive relief prohibiting Defendant form.continu'ing~ the unlawful practices alleged herein,?i
directing Defendant to make corrective notices both on its website and in other appropriate media,é
allowing Class members to return any products purchased on Defendant’s website, at Defendant’s
expense, which were subjgct to Defendant’s unlawful pricing policy, or altematively requiring
Defendant to price match any competitor’s ‘adVertised price for the same product, refund of any
shipping and handling fees for any product purchased on Defendant’s website subject tq
Defendant’s unlawful pricing policy, and any other relief deemed improper by the Court. i
FOURTH CAUSE OF ACTION

Violation of CAL. BUs. & PROF. CODE §§ 17200, ef seq. - - \
Unfair Busmess Acts and Practlces

66.  Plaintiffs hereby incorporate by reference the allegations contained in the precediné
]

paragraphs of this Complaint. -

67.  Plaintiffs and other members of the Class suffered a subétantial injury by virtue oif
Defendant’s unlawful scheme of advertising that its products were subj ect to diséounts when sucl:l
discounts were illusory. and did not reflect the “prevailing marketing price” of the:item during any!'
particular time period‘ at a particular location or even the price at which the product was preViousl}E'

sold on Defendant’s website. _ : : :
68.  Defendant’s actions alleged herein violate the laws and public pollcles of Cahforma
and the federal government as set out in preceding paragraphs of this Complaint. '
69.  There is no benefit to- consumers or competition by allowing Defendant to
deceptively market and advertise nonexistent dlscounts in violation of California Law, ,
70.  Plaintiffs and Class members who purchased products from Defendant’s webs:te
had no way of reasonably knowing that the “list” price was artificially inflated and did not reflect
the true nature of the discount offered on Defendant’s products. Thus, Class members could not
have reasonably avoided the injury they suffered.
71.  The gravity of the harm visited upon Plaintiffs and Class members outweighs any

legitimate justification, motive or reason for marketing and advertising discounted products ina
17

CLASS ACTION COMPLAINT
File No. 7607.01




10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

_..Case 3:15-cv-00096-L-DHB Document 1 Filed 01/16/15 Page 330f80

deceptive and misleading manner which violates California law. Accordingly, Defendant’s actionéf
are immoral, unethical, unscrupulous and offend the established California public policies 1s
substantially injurious to Plaintiffs_ and members of the Class. -
72.  The above acts of Defendant, in disseminaﬁng said misleading and deceptive;
statements throughout.the State of California to consumers, including Plaintiffs and members of the
Class, were and are likely to deceive reasonable consumers by obfuscating the true nature and
amount of the nature and existence of product in violations of CAL. BUS. & PROF. CODE §§ 17500,
el seq., and California Civil Code §1770(a)(13). '
73.  Plaintiffs and Class members were harmed and suffered actual damages as a result

of Defendant’s unfair competition and deceptive acls and practices. Had Defendant disclosed thé
true nature of their discounts, Plaintiffs and the Class would have purchased products fron;u
Defendant’s website, or, alternativély, paid significantly less for them.
" 74, Plaintiffs, on behalf of themselves and all other similarly situated Californi;
consumers, and as appropriate, Oh behalf of the general public of the state of California, seek$
injunctive relief prohibiting Defendant form continuing the unlawful practices .alleged herein;,
directing Defendant to make corrective notices both on its website and in other appropriate mediaj;
allowing Class membefs to return any products purchased on Defendant’s website, at"Defendant"s
expense, which were subject to Defendant’s unlawful pricing policy or altematively requiriné;
Defendant to price match any competitor’s advertised price for the same product, refund of an.y
shipping and handling fees for any purchased on Defendant’s website subject to Defendant’;s

unlawful pricing policy and any other relief deemed improper by the Court.
| FIFTH CAUSE OF ACTION

Violation of CAL. BUS. & PROF. CODE §§ 17200, et seq. -
Fraudulent Business Acts and Practices _

75. . Plaintiffs hereby incorporate by reference the allegations contained in the preceding

paragraphs of this Complaint.

76.  Such acts of Defendant as described above constitute a fraudulent business practice

under CAL. Bus. & PROF. CODE §§ 17200, e/ seq.
18
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.77. As more fu]]y described above, Defendant misleadingly markets and advvertises ite
products as discounted from a “list” price, when such dlsoounts are illusory and/or overstated,
Defendant’s misleading marketing and advemsements are likely to, and do, deceive reasonablc
consumers. Indeed, Plaintiffs arid other members of the Class were unquestlonably deceived about
the nature of Defendant’s pricing, as Defendant prominently displayed its products as discounted

on its website which consumers must use to purchase Amazon’s offerings,

78.  Defendant’s misleading and deceptive practices caused Plaintiffs and other -

members of the Class to purchase the products and/or pay more than they.would have otherwise
had they known the true nature of Defendant’s advertisements. :

79.  Plaintiffs and Class members were harmed as a result of Defendant’s unfair
competition and deceptive acts and practices.

80. Plaintiffs, on behalf of themselves and all other similarly situated Califomié
consumers, and as appropriate, on behalf of the general public of the state of California, seeke
injunctive relief prohibiting Defendant' form .continuing the unlawful practices alleged herein;,
directing Defendant to make corrective notices both on its website and in other appropriate medief,
allowing Class members to return any products purchased'on Defendant’s website; at Defendant’e
expense, which were ‘subject to' Defendant’s uniawful pricing policy or alternatively recjuirinfg

Defendant to price match any competitor’s advertised price for the same product, refund of anfz

shipping ‘and handling fees for any purchased on Defendant’s website subject to Defendant’$

SIXTH CAUSE OF ACTION

Declaratory Relief, Cal. Civ. Code § 1060

81.  Plaintiffs hereby incorporaie by reference the allegations contained in the preceding

paragraphs of this Complaint.
'82;4 ~ Pursuant to California Civil Code, SCCUOD 1060, Plaintiffs and the Class are enm]ed

to have thijs Court declare their rights and legal relations under Defendant’s Conditions of Use.

83.  Accordingly, Plaintiffs, on behalf of themselves and the Class, pray for a declaration

that Defendant’s Conditions of Use represented an illusory and/or unconscionable contract and is
19
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unenforceable,

V1. PRAY FOR RELIEF

WHEREFORE, Plaintiffs and the Class pray for relief ‘al\'xd judgment as follows:

| A. For an order declari.ng‘ that this' action is properly maintained as a class action andf
appointing Plaintiffs as representatives for the Class, and appointing Plaintiffs’ counsel as Class
counsel; |

B. For an order enjoining Defendant from continuing to engage in the unlawful and
unfair business acts and practices as alleged herein;

C. For an order directing Defendant to make corrective notices on its website and in
other appropriate publications. | |

D. For an order directing Defendant to allow its customers to return any products

“purchased on Defendant’s website, at Defendant’s expense, which were subject Defendant’s

unlawful pricing policy, within twelve (12) months of filing this complaint.

E. For an order requiring Defendant to price match any competitor’s advertised pricé
for the same prod'uct purchased from Amazon.com, which were 'subject Defendant’s unlawfui
pricing policy, within twelve (12) months of filing this complaint;

F. For rqStitution of all shipping and handling fees charged for produc‘ts"purchasetfi
from Amazon.com subject to Defendant’s unlanui advertising; ' |

F. For an order awarding éttomeys" fees and costs of suit, including experts witness
fees as permitted by law; and- , R - " {

G. Such other and further relief as this Court may deem just and proper.

I - |
i
"
"
I
"

i
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VIL JURY TRIAL

Plaintiffs demand a trial by jury for all of the claims asserted in this Complaint so triable.

Dated: November 25, 2014

Reépectfully ubmitted,

By:

Trenton R. Kashima, Esq.

Jeffrey R. Krinsk, Esq.
Mark L. Knutson, Esq.
William R. Restis, Esq.

Attorneys for Plaintiff
and the Class

CLASS ACTION COMPLAINT
File No. 7607.01
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO
STREET ADDRESS: 330 W Broadway .

MAILING ADDRESS: 330 W Broadway

CITY AND ZIP CODE:  San Diego, CA 92101-3827

BRANCH NAME: Central

TELEPHONE NUMBER: (819) 450-7071

PLAINTIFF(S) / PETITIONER(S): Andrea Fagerstrom et.al.

DEFENDANT(S) / RESPONDENT(S): Amazon.Com Inc

ANDREA FAGERSTROM VS AMAZON.COM INC [E-FILE]

NOTICE OF CASE ASSIGNMENT AND CASE MANAGEMENT CASE NUMBER:

CONFERENCE on MANDATORY eFILE CASE 37-2014-00040303-CU-BT-CTL
CASE ASSIGNMENT

Judge: Ronald S. Prager Department: C-71
COMPLAINT/PETITION FILED: 11/25/2014
TYPE OF HEARING SCHEDULED DATE TIME DEPT JUDGE

Civil Case Management Conference 05/01/2015 01:00 pm C-71 Ronald S. Prager

A case manage.ment statement must be completed by counsel for all parties or self-represented litigants and timely filed with the court
at least 15 days prior to the initial case management conference. (San Diego Local Rules, Division ll, CRC Rule 3.725).

All counsel of record or parties in pro per shall appear at the Case Management Conference, be familiar with the case, and be fully
prepared to participate effectively in the hearing, including discussions of ADR* options.

IT IS THE DUTY OF EACH PLAINTIFF (AND CROSS-COMPLAINANT) TO SERVE A COPY OF THIS NOTICE WITH THE
COMPLAINT (AND CROSS-COMPLAINT), THE ALTERNATIVE DISPUTE RESOLUTION (ADR) INFORMATION FORM (SDSC
FORM #CIV-730), A STIPULATION TO USE ALTERNATIVE DISPUTE RESOLUTION (ADR) (SDSC FORM #CIV-359), AND OTHER

DOCUMENTS AS SET OUT IN SDSC LOCAL RULE 2.1.5.

ALL COUNSEL WILL BE EXPECTED TO BE FAMILIAR WITH SUPERIOR COURT RULES WHICH HAVE BEEN PUBLISHED AS
DIVISION II, AND WILL BE STRICTLY ENFORCED. , '

TIME STANDARDS: The following timeframes apply to general civil cases and must be adhered to uniess you have requested and
been granted an extension of time. General civil cases consist of all civil cases except: small claims proceedings, -
civil petitions, unlawful detainer proceedings, probate, guardianship, conservatorship, juvenile, parking citation
appeals, and family law proceedings.

COMPLAINTS: Complaints and all other documents listed in SDSC Local Rule 2.1.5 must be served on all named defendants.

DEFENDANT'S APPEARANCE: Defendant must generally appear within 30 days of service of the complaint. (Plaintiff may
stipulate to no more than 15 day extension which must be in writing and filed with the Court.) (SDSC Local Rule 2.1.6)

JURY FEES: In order to preserve the right to a jury trial, one party for each side demanding a jury trial shall pay an advance jury fee in
the amount of one hundred fifty dollars ($150) on or before the date scheduled for the initial case management conference in

the action,

MANDATORY eFILE: Case assigned to mandatory eFile program per CRC 3.400-3.403 énd SDSC Rule 2.4.11. All documents must
be eFiled at www.onelegal.com. Refer to General Order 051414 at www.sdcourt.ca.gov for guidelines and procedures.

*ALTERNATIVE DISPUTE RESOLUTION (ADR): THE COURT ENCOURAGES YOU TO CONSIDER UTILIZING VARIOUS
ALTERNATIVES TO TRIAL, INCLUDING MEDIATION AND ARBITRATION, PRIOR TO THE CASE MANAGEMENT CONFERENCE.
PARTIES MAY FILE THE ATTACHED STIPULATION TO USE ALTERNATIVE DISPUTE RESOLUTION (SDSC FORM #CIV-359).

SDSC CIV-721 (Rev. 08-12) Page: 1
: . . NOTICE OF CASE ASSIGNMENT
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO E ' . ' FOR COURT USE ONLY

STREET ADDRESS: 330 W Broadway
MAILING ADDRESS: 330 W Broadway

CITY AND ZIP CODE:  San Diego CA 92101-3827
BRANCH NAME: Central

Short Title: Andrea Fagerstrom vs Amazon.com Inc [E-FILE]

CASE NUMBER:

NOTICE OF CONFIRMATION OF ELECTRONIC FILING 37-2014-00040303-CU-BT-CTL

San Diego Superior Court.has reviewed the electronic filing described below. The fee assessed for
processing and the filing status of each submitted document are also shown below.

Electronic FilintLSixmmam Data
Electronically Submitted By:
On Behalf of:
Transaction Number:
Court Received Date:

Filed Date:
Filed Time:

Fee Amount Assessed:
- Case Number:

Case Title:
~ Location:

‘Case Type:

‘Case Category:
Jurisdictional Amount:

Trenton Kashima ,
Allen Wiseley, Andrea Fagerstrom

199922

11/25/2014

11/25/2014
01:32 PM

© $1,435.00 .

37—2014-00040303—CU-BT-CTL

Andrea Fagerstrom vs Amazon.com Inc [E-FILE]

. Central

Business Tort
Civil - Unlimited
> 25000

Status Documents Electronically Filed/Received
Accepted Complaint o
\
Accepted Civil Case Cover Sheet
Accepted Original Summons
11/26/2014 NOTICE OF CONFIRMATION OF FILING
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CASE NUMBER: 37-2014-00040303-CU-BT-CTL

CASE TITLE: Andrea Fagerstrom vs Amazon.com Inc [E—FILE]

Comments

Clerk's Comments:
Events Scheduled

Hearing(s) Date Time Location Department
Civii Case Management 05/01/2015 01:00 PM Central C-71
Conference ) : :

Electronic Filing Service Provider Information

Service Provider: Onelegal

Email: support@onelegal.com
Contact Person: Customer Support
Phone: (800) 938-8815

11/26/2014 i ' NOTICE OF CONFIRMATION OF FILING
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Noflice to Filer

Pursuant to California Rules of Court (“CRC"), rules 2.250 et
seq., Code of Civil Procedure section 1010.6, and San Diego
Superior Court General Order: In re Procedures Regarding
Electronically Imaged Court Records, Electfronic Filing, and
Access fo Elecfronic Court Records, this_case has been
designated as a Mandatory eFile case.

All future documents submitted to the court on this case
must be filed electronically. The clerk will not accept or file
any documents in paper form that are required to be filed
electronically, absent a court order allowing the filing.

A party may request to be excused from mandatory
electronic filing requirements. This request must be in.writing
and may be made by ex parte application to the Judge or

- department fo whom ’rhe case is assigned. .

Documenfs for cases ordered To;mohdofory eFiling can only
be filed through the court’s electronic service provider (the .
“Provider"). See www.onelegal.com, for information on

how 1o file electronically.
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'SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

ALTERNATIVE DISPUTE RESOLUTION (ADR) INFORMATION

CASE NUMBER: 37-2014-00040303-CU-BT-CTL CASE TITLE:
, Andrea Fagerstrom vs Amazon.com Inc {E-FILE]

NOTICE: All plaintiffs/cross-complainants in a general civil case are required to serve a copy of the following
three forms on each defendant/cross-defendant, together with the complaint/cross-complaint:
(1) this Alternative Dispute Resolution (ADR) Information form (SDSC form #CIV-730),
(2) the Stipulation to Use Alternative Dispute Resolution (ADR) form (SDSC form #CIV-359), an
(3) the Notice of Case Assignment form (SDSC form #CIV-721).

Most civil disputes are resolved without filing a lawsuit, and most civil lawsuits are resolved without a trial. The courts,
community organizations, and private providers offer a variety of Altemnative Dispute Resolution (ADR) processes to help
people resolve disputes without a trial. The San Diego Superior Court expects that litigants will utilize some form of ADR
as a mechanism for case settlement before trial, and it may be beneficial to do this early in the case.

Below is some information about the potentlal advantages and disadvantages of ADR, the most common types of ADR,
and how to find a local ADR program or neutral. A form for agreeing to use ADR is attached (SDSC form #CIV-359).

Potential Advantages and Disadvantages of ADR
ADR may have a variety of advantages or disadvantages over a trial, depending on the type of ADR process used and the

particular case:

Potential Advantages Potential Disadvantages

» Saves time * May take more time and money if ADR does not

+ Saves money resolve the dispute

+ Gives parties more control over the dispute * Procedures to learn about the other side’s case (discovery),
resolution process and outcome jury trial, appeal, and other court protections may be limited

* Preserves or improves relationships or unavailable ‘ 4

Most Common Types of ADR
You can read more information about these ADR processes and watch videos that demonstrate them on the court's ADR

webpage at http://www.sdcourt.ca.qov/adr.

Mediation: A neutral person called a "mediator” helps the parties communicate in an effective and constructive manner
so they can try to settle their dispute. The mediator does not decide the outcome, but helps the parties to do so.
Mediation is usually confidential, and may be particularly useful when parties want or need to have an ongoing
relationship, such as in disputes between family members, neighbors, co-workers, or business partners, or when parties
want to discuss non-legal concerns or creative resolutions that could not be ordered at a trial.

Settlement Conference: A judge or another neutral person called a "settlement officer” helps the parties to understand
the strengths and weaknesses of their case and to discuss settiement. The judge or settlement officer does not make a
decision in the case but helps the parties to negotiate a settlement. Settlement conferences may be particularly helpful
when the parties have very different ideas about the likely outcome of a trial and would like an experienced neutral to help
guide them toward a resolution.

Arbitration: A neutral person called an "arbitrator” considers arguments and evidence presented by each side and then
decides the outcome of the dispute. Arbitration is less formal than a trial, ‘and the rules of évidence are usually relaxed. If
the parties agree to binding arbitration, they waive their right to a trial and agree to accept the arbitrator's decision as final.
With nonbinding arbitration, any party may reject the arbitrator’s decision and request a trial. Arbitration may be
appropriate when the parties want another person to decide the outcome of their dispute but would like to avoid the
formality, time, and expense of a trial.

SDSC CIV-730 (Rev 12-10) _ALTERNATIVE DISPUTE RESOLUTION (ADR) INFORMATION page: 1
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Other ADR Processes: There are several other types of ADR which are not offered through the court but which may be
obtained privately, including neutral evaluation, conciliation, fact finding, mini-trials, and surnmary jury trials. Sometimes
parties will try a combination of ADR processes. The important thing is to try to find the type or types of ADR that are
most likely to resolve your dispute. Be sure to learn about the rules of any ADR program and the qualifications of any
neutral you are considering, and about their fees.

Local ADR Programs for Civil Cases

Mediation: The San Diego Superior Court rhaintains a Civil Mediation Panel of approved mediators who have met
certain minimum gqualifications and have agreed to charge $150 per hour for each of the ﬁrst two (2) hours of mediation
and their regular hourly rate thereafter in court-referred mediations. ‘ v .

On-line mediator search and selection: Go to the court's ADR webpage at www.sdcourt.ca.gov/adr and click on the
“Mediator Search” to review individual mediator profiles containing detailed information about each mediator including
their dispute resolution training, relevant experience, ADR specialty, education and employment history, mediation style,
and fees and to submit an on-line Mediator Selection Form (SDSC form #CI[V-005). The Civil Mediation Panel List, the
Available Mediator List, individual Mediator Profiles, and Mediator Selection Form (CIV-005) can also be printed from the
court's ADR webpage and are available at the Mediation Program Office or Civil Business Office at each court location.

Settlement Conference: The judge may order your case to a mandatory settlement conference, or voluntary settliement
conferences may be requested from the court if the parties certify that: (1) settlement negotiations between the parties
have been pursued, demands and offers have been tendered in good faith, and resolution has failed; (2) a judicially
supervised settlement conference presents a substantial opportunity for settlement; and (3) the case has developed to a
point where all parties are legally and factually prepared to present the issues for settlement consideration and further
discovery for settlement purposes is not required. Refer to SDSC Local Rule 2.2.1 for more 1nformat|on To schedule a
settlement conference, contact the department to which your case is assigned.

Arbitration: The San Diego Superior Court maintains a panel of approved judicial arbitrators who have practiced law for
a minimum of five years and who have a certain amount of trial and/or arbitration experience. Refer to SDSC Local
Rules Division |, Chapter il and Code Civ. Proc. § 1141.10 et seq or contact the Arbitration Program Office at (619)
450-7300 for more information.

More information about court-connected ADR: Visit the court’s ADR webpage at www.sdcourt.ca.gov/adr or contact the
court s Mednatlon/Arbltratlon Office at (619) 450- 7300 *

Dispute Resolution Programs Act (DRPA) funded ADR Programs: The following community dispute resolutlon
programs are funded under DRPA (Bus. and Prof. Code §§ 465 et seq.):
+ In Central, East, and South San Diego County, con_tact the National Conflict Resoiution Center (NCRC) at
www.ncrconline.com or (619) 238-2400. '
» In North San Diego County, contact North County Lifeline, Inc. at www.nclifeline.org or (760) 726-4900.

Private ADR: Tofind a private ADR program or neutral, search the Internet, your local telephone or business directory,
or legal newspaper for dispute resolution, mediation, settlement, or arbitration services.

Legal Representation and Advice

To participate effectively in ADR, it is generally important to understand your legal rights and responsibilities and the
likely outcomes if you went to trial. ADR neutrals are not allowed to represent or to give legal advice to the participants in
the ADR process. If you do not already have an attorney, the California State. Bar or your local County Bar Association
-can assist you in finding an attorney. Information about obtaining free and low cost legal assistance is also available on
the California courts website at www.courtinfo.ca.gov/selfhelp/lowcost.

SDSC GIV-730 (Rev 12-10) ALTERNATIVE DISPUTE RESOLUTION (ADR) INFORMATION Poge:2
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO FOR COURT USE ONLY
STREET ADDRESS: 330 West Broadway
MAILING ADDRESS: 330 West Broadway

CITY, STATE, & zIP cope: San Diego, CA 92101-3827

BRANCH NAME: Central

PLAINTIFF(S):  Andrea Fagerstrom et.al.

DEFENDANT(S): Amazon.Com Inc

SHORT TITLE:  ANDREA FAGERSTROM VS AMAZON,COM INC [E-FILE]

STIPULATION TO USE ALTERNATIVE CASE NUMBER:
DISPUTE RESOLUTION (ADR) 37-2014-00040303-CU-BT-CTL
Judge:lRonan S. Prager o L : | - ‘ Department: C-71-

The parties and their attorneys stipulate that the matter is at issue and the claims in this action shall be submitted to the following
alternative dispute resolution (ADR) process. Selection of any of these options will not delay any case management timelines.

D Mediation (court-connected) : L—_] Non-binding private arbitration

J Mediation (private) [] Binding private arbitration

D Voluntary settlement Eonference (private) D Non-binding judicial arbitration (discovery until 15 days before trial)
D Neutral evalﬁation (private) . ' . D Non—binding judicial arbitration (discovery until 30 days before trial)
D Other (specify e.g., private mini-trial, private judge, etc.):

It is also stipulated that the following shall serve as arbitrator, mediator or other neutral: (Name)

Alternate neutral (for court Civil Mediation Program and arbitration only):

Date: : : : Date:

Name of Plaintiff ’ o Name of Defendant

Signature ' Signature

Name of Plaintiff's Attorney -~ . ~ Name of Defendant's Attorney
Signature . — Signature

If there are more parties and/or attorneys, please attach additional completed and fully executed sheets.

It is the duty of the parties to notify the court of any settiement pursuant to Cal. Rules of Court, rule 3.1385. Upon notification of the settlement,
the court will place this matter on a 45-day.dismissal calendar.

No new parties may be added without leave of court.
IT IS SO ORDERED.

Dated: 11/26/2014 JUDGE OF THE SUPERIOR COURT

Page: 1

SDSC CIV-359 (Rev12-10) STIPULATION TO USE OF ALTERNATIVE DISPUTE RESOLUTION
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ELECTRONIC FILING REQUIREMENTS OF THE

SAN DIEGO SUPERIOR COURT — CIVIL DIVISION

These requirements are issued pursuant to California Rules of Court (“CRC", rules 2.250
et seq., Code of Civil Procedu_re §1010.6, and San Diego Superior Court General Order:

In Re Procedures Regarding Electronic Filing.

Effective November 1, 2013, document that are determined to be unacceptable, for
efiling by the Court due to efiling system restrictions or for failure to comply with these
requirements will be rejected subject to being allowed to be filed nunc pro tunc to the

origin}ol submittal date upon ex-parfe application to the court and upon good cause

shown.

ltis the duty of the plaintiff ‘(ohd cross-corhploinon‘r) to serve a copy of the General
Order of the Presiding Department, Order No. 010214-24A, and Electronic Filing
Requirements of the San Diego Superior Court with the complaint {and cross-

complaint).

PERMISSIVE eFILING

Effective March 4, 2013, documents may be filed eiec_:irohically in non-mandated civil
“cases in the Central Division where either: (1} the case is first initiated on or after March
4,2013; or (2) the case is already pending as of March 4, 2013 and has been imaged
by the court. Effective June 30, 2014, documents may be filed electronically in novn-‘
mandated civil cases in the North County Division where either: (1) the case is first
initiated on or after June 30, 2014; or (2) ’rhe case is. already pending as of June 29,

2014 and has been imaged by the court.

3
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MANDATORY eFILING

The case types that shall be subject fo rhcndo’rdry eFiIingvovre: civil class actions;
consolidated and coordinated actions wheré all cases involved are imaged cases;
and actions that are provisionally complex under CRC 3.40 —3.403 (as set forth in the
Civil Case Cover Sheet, Judicial Council form CM-010 - including Construction Defect
actions). "Complex cases” included in mandatory eFiling include Antitrust/Trade
Regulation, Mass Tort, Environmental/Toxic Tort, and Securities Litigation cases, as well

as insurance coverage claims arising from these case types.

(
 Effective June 2, 2014 Construction Defect and other. cases, .currently being

electronically filed through File&Serve Xpress (fka LexisNexis File&Serve), must be
electronically filed through the court's Elec’rronicl Filing and Service Provider, One
Legal. Documents electronically filed in Construction Defect and other cases prior to
June 2, 2014 will be maintained in the File&Serve Xpress system cmd can be viewed via
a File&Serve Xpress subscription or on ’rhé Cer’f’s internal CD/JCCP Document viewer

kiosk located in the Civil Business Office, Room 225 of the Hall of Justice (2nd floor).

For cases of the type subject to mandatory eFiling that are initiated on or after March
4, 2013, all documents mUsi be filed elecironicaily, subject to ’rhe'excepﬁons set forth
below. All documents electronically filed in a mandatory eFile Construction Defect /
JCCP case must be electronically served on all parties in the case pursuant to CRC

2.251(c).

The court will maintain and make avaiable an official electronic service list in
Construction Defeé’r / JCCP cases through Onhe Legal. This is the service list that the
court will use to serve documerﬂfé' on the pon‘iesﬁ (See CRC 2.251(d).} It is the
responsibility of the parties to provide One Legal their correct contact information for

the service list in each eFiled case in which they are involved no later than July 7, 2014.

Page 20of7
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New parties who enter a case must provide One Legal with their electronic service
address for that case within 7 days of joining the case. All parties must notify One Legal
of any changes to that address, within 7 days of the change, should a change occur
during the pendency, of the action. (See CRC 2.251(f){1).) Failure to keep the official
list updated may resultin the court being unable to provide notice to a non-complying

party of upcoming hearings, orders, and other proceedings.

For cases of the type subject to mandatory eFiling that are already pending as of
March 3, 2013, and provided that the case has been imaged by the court, all
documents ﬁlgd on or after March 4, 2013 must be filed electronically, subject to the

exceptions set forth below.

A party may requés’r to be excused from mandatory electronic filing and/or service
requirements.  This request must be in writihng and may be ‘made by ex-parte
application to the judge or department Td whom the case is assigned. The clerk will
not accept or file any documents in paper form that are required to be filed

electronically, absent a court order allowing the filing. A

Self-represented litigants are not required fo efile or electronically serve documents in
a mandatory efile case; however, they may eFile and electronically serve documents
if they choose to do so and/or are otherwise ordered to eFile and/or electronically

serve documents by the court.

REQUIREMENTS FOR ALL eFILERS

eFile docume}n"rs can only be filed through the court's Electronic Filing and Service

Provider (the “Provider”). See www.onelegal.com.

Page 3 of 7
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eFilers must comply with CRC 2.250 - 2.261. Also, all documents electronically filed
must be in a text searchable format, i.e., OCR. The court is unable to accept
documents that do not comply with these requirements, or documents that include

but are not limited to: digitized signatures, fillable forms, or a negative image.

eFilers are required fo enter all parties listed on the document being filed, if the party
is not already. a part of the case. (If the filer is submitting a new complaint, ALL parties

must be entered.) If all parties are not entered, the fransaction will be rejected.

Documents that contain exhibits must be bookmarked, as set forth on the Provider's
site. Documents not so bookmarked are subject to rejection. Moving papers with
exhibits that are not bookmarked wil be rejected. (See CRC 3.1110(f) with

bookmarking being the substitute for pIosﬁc tabs in electronically filed documents.)

Exhibits to be considered via a Notice of Lodgment shail not be attached to the
electronically filed Nofice of Lodgment; instead, the submitting party must provide the
assigned department with hard copies of the exhibits with a copy of the Nofice of |
LOdgrhenT that includes fohe efiling Transaction 1D # noted in the upper right hand

cornmer.

Alldocuments must be uploodéd as individual documents within the same transaction,
unless f.iling a Motion. [Exomplé: A Request to Waive Court Fees must be uploaded
separately from the document to which it applies, i.e. complaint, answer or other
responsive pleading, motion, efc...] If filing a nofice of motion, all documents can be
scanned and uploaded as one document under a filing that most closely captures the

type of motion. All filings and exhibits within these filings must be bookmarked.

Page 4 of 7
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Unléss otherwise required by law, per CRC 1.20(b)} only the last four digits of a social
security or financial account number may be reflected in court case filings. Exclusion
or redaction is the responsibility of the filer, not the clerk, CRC 1.20(b)(3). Failure to

comply with this requirement may result in monetary sanctions, CRC 2.30(b).

Proposed filings, such as proposed: court orders and amended complaints, shéuld be
submitted as an exhibit and then re-submitted as a separate and new eFiling
transaction after the Court has ruled on the matter to which the proposed document

applies. See also CRC 3.1312.

Any document filed electronically shall be considered as filed with the Clerk of the
Superior Court when it is first transmitted to the vendor and the fransmission s
completed, except that any document filed on a day that the court is not open for
business, or after 5:00 p.m. (Pacific Time) on a day the court is open for business, shall

be deemed to have been filed on the next court day.

Electronically filed documents must be correctly named .and/or categorized by
Document Type. The lead document must also be designated appropriately, as the
lead doéumenT determines how the Trdnsoc’rion will .be prioritized in the work queue.
Failure to correctly name the documehT and/or designate the lead document

appropriately moy' result in a detrimental delay in processing of the transaction.

Please be advised that you must schedule a motion hearing date directly with the
Independent Calendar Department. A motion filed without an Oppoih’rmem‘, even

when a conformed copy of the filing is provided by the court, is not scheduled and

the hearing will not occur.

Page S of 7
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If o hearing is set within 2 court days of»The time docDmem‘s are electronically filed,
litigant(s) must provide hard copies of the documents to the court. Transaction ID
numbers must be noted on the documents to the extent it is feasible to do so. Hord
copies for Ex Parte hearings must be delivered directly to the department on or before

12 Noon the court day immediately preceding the hearing date.

An original of all documents filed electronically, including originai sngna’rures shall be

mam’romed by the party fllmg the document, pursuon’f to CRC 2.257.

DOCUMENTS INELIGIBLE FOR ELECTRONIC FILING

The following documents are not éligible for eFiling in cases subject to either

mandatory or permissive filing, and shall be filed in paper form:

o Safe at Home Name Change Petitions.
» Civil Harassment TRO /RO .
* Workplace Violence TRO / RO
e Elder Abuse TRO / RO
« Transitional Housing Program Misconduct TRO / RO
» School Violence Prevention TRO / RO
 Out-of-State Commission Subpoena
. Underfoking / Surety Bonds
. Réquest for Payment of Trust Funds
* Notice of Appeol of Labor Commnsmoner
J Abs’rroc’rs
e Warrants
* Setftlement Conference Briefs (10 be |odged) '
¢ Confidential documen’rsJ lodged conditionally under seal -

. InTerpleodef actions pursuant to CC §2924;

Page 6 of 7
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The following documents may be _filed in paper form, uniess the court expressly directs

otherwise:

Documents filed under seal or provisionally under seal pursuant to CRC 2.551
(although the motion to file under sealitself must be electronically filed)

Exhibits ’ro’ declarations that are real objects, i.e. construction materials, core
samples, etc. or other documents, i.e. plans, manuals, etc., which otherwise may

not be comprehensibly viewed in an electronic format may be filed in paper

form

DOCUMENTS DISPLAYED ON THE PUBLIC-FACING REGISTER OF ACTIONS

Any documents submitted for eFiling (and accepted) will be filed and displayed on

the San Diego Superior Court's public-facing Register of Actions with the exception of

the following documents:

CASp Inspection Report

Confidential Cover Sheet False Claims Action

Confidential Statement of Debtor’s Social Security Number

Financial Statement -

Request for Accommodations by Persons with Disabilities and Court's Response
Defendant/Respondent Information for Order Appoim‘ing Attorney Under
Service Members Civil Relief Act -

Request to Waive Court Fees

Request fo Waive Additional Court Fees

Documents not included in the list above, that are intended to be kept confidential,

should NOT be eFiled with the court.

Page 7 of 7
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F'LED

Clerk oi the Stiosrior Court '

MAY 1 4 201

By: ELAINE SABLAN, Deputy

THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
. COUNTY OF SAN DIEGO

IN RE PROCEDURES REGARDING GENERAL ORDER OF THE
PRESIDING DEPARTMENT
ELECTRONIC FILING

ORDER NO. 051414

THIS COURT FINDS AND ORDERS AS FOLLOWS:

On August 1, 2011, the San Diégo Superior Court (“66urt") began an Electronic
Filing and imaging Pilot Program (“Program”) designed to reduce paper filings and
storage, facili'tate electronic access to civil court files and, in Phase Twp, allow remote
electronic. ﬁling‘ ("E-File” or "E-Filing”) of papers in civil cases. The ultimate goal of the
Program is to create a paperlvess or e_!ect'ronic file in all civil cases, as well as in other
case categories.

Phase One of the Program, described in General Order: In re Procedures
Regarding Electronically Imaged Court Records, Electronic Filing, and Access to
Electronic Court Records, involved the court's scanning of papers in newly filed cases in
designated divisions and departments (the “Imaging Pro;ect") Phase Two of the
Program involved the implementation of electronic fllmg by counsel and parties through
the court's E-File Service Provider, One Legal. Electronic filing under Phase Two of the

Program was limited to the Central Civil Division onAIy and it excluded Probaté_and
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Construction Defect Cases. Electronic filing under Phase Three of the Program

{lexpanded electronic filing to include permissive electronic filing in Probate cases.

Electronic Filing under Phase Four of the Program expanded electronic filing to include
mandatory E-Filing in Construction Defect Cases in the Central Division thfough the
court's E-File Service Provider. Effective June 2, 2014, mandatory elegtronic filing
through the court E-File Service Provider, One Legal, will be required for all

Construction Defect Cases, including those currently being filed through File&Serve

Xpress (fka LexisNexis File&Serve). As of 5:01 p.m. on May 30, 2014, no documents

will be allowed to be filed through File&Serve )_(press_._

Phase Five of the program »expands electronic filihg to include permissive E-
Filing in Civil cases in the North County Division through the court’'s E-File SerVice
Provider effective June 30, 2014. This General Order relates to Phase Five, and
supplements General Orders: /n re Procedures Regarding Electronically Imaged Court
Records, Electronic Filing, and Access to Electronic Court Records. Further information
on these ihitiatives can befound on the court's website at www.sdcourt.ca.gov.

Filing and service of documents by electronic means is governed by Code of Civil*
Prbcedure section 1010.6 and.California Rules of Court ("CRC?), rules 2.250 et seq. ,
and CRC 2.30. in addition, the San Diego Superior Court's specific requirements for E- -

filing are available on the court's website at www.sdcourt.ca.gov. Litigants and
attorneys electronically filing documents must comply with all applicable rules and
requirements. |
GENERAL E-FILING REQUIREMENTS: . =
Documents can only be\electronicaily filed through the court's electronic service
provider (the “Provider”). E-file Provider information is available on the court’'s website.
Any document filed electronically shall be considered as filed with the Clerk of
the Superior Court when it is first transmitted to the Provider and the transmission is
completed, except that any document filed on a day that the court is not open for

business, or after 5:00 p.m. (Pacific Time) on a day the court is open for business, shall
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1 bé deemed to have been filed on the next court day.

2 Additional and more specific information on electronic filing can be found on the

3 || court's website.

4 This Order shall expire on December 31, 2014, unless otherwise ordered by this
5 || court. | ' —
6 IT IS SO ORDERED.

s || Dated: May 14, 2014

9 1| PRESIDING JUDGE
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Amazon.Com, Inc.

Andrea Fagerstrom vs. Amazon.Com, Inc.
Amended Complaint/Petition

Class Action

San Diego County Superior Court, California
34-2014-00040303-CU-BT-CTL
Washington
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Other/NA
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FINKELSTEIN & KRINSK LLP
Jeffrey R, Krinsk, Esq. (SBN 109234)
Jrk@classactionlaw.com

Mark L. Knutson, Esq. (SBN 131770)
mlk@classactionlaw.com :
William R. Restis, Esq. (SBN 246823)
wrr@classactionlaw.com

Trenton R, Kashima, Esq. (SBN 291405)
trk@classactionlaw.com

501 West Broadway, Suite 1250

San Diego, California 92101-3579
Telephone: (619) 238-1333

Facsimile: (619) 238-5425

Attorneys for Plaintiff
and the Putative Class

ANDREA FAGERSTROM and ALLEN
WISELEY, individually and on behalf of all
other similarly situated Californians

Plaintiff,
\Z
AMAZON.COM, INC,, a Delaware
Corporation, and DOES | through 50

inclusive,

Defendants.
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Clerk of the Superior Court
By hizlissa Reyes,Deputy Elerk

J

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO
Case No: 37-2014-00040303-CU-BT-CTL

FIRST AMENDED CLASS ACTION
COMPLAINT FOR:

1. VIOLATION OF CAL. BUS, & PROF.
CODE §§ 17500, ¢t seq.;

2. VIOLATION OF CAL. CIV, CODE §§
1750, et seq.

3. VIOLATION OF CAL. BUS. & PROF.
- CODF, §§ 17200, ef seq. FOR
“UNLAWFUL” BUSINESS
PRACTICES;

4. VIOLATION OF CAL. BUS. & PROF.
CODE. §§ 17200, et seq. FOR
“UNFAIR” BUSINESS PRACTICES;

5. VIOLATION OF CAL. BUS. & PROF.
CODE §§ 17200, et seq. FOR
“FRAUDULENT” BUSINESS
PRACTICES; :

6. NEGLIGENT
" MISREPRESENTATION; and

- 7. DECLARATORY RELIEF, CAL.
CIV. CODE § 1060.

JURY TRIAL DEMANDED

~

FIRST AMENDED CLASS ACTION COMPLAINT
File No. 7607.01 e
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Andrea Fagerstrom and Allen Wiseley (“Plaintiffs”), ind'i'vidually and on behalf of all
others similarly situated, based on the investigation of counsel as to the actions and omissions of
defendant herein, and by their own individual knowledge as to those averments pértaining to
named Plaintiffs’ own circumstances, hereby submits this First Amended Complaint (FAC) against
defendant Amazon.com, Inc (“Defendant” or “Amazon”): '

L INTRODUCTION

)
L. This consumer class action seeks to remedy Defendant’s false advertising of

purported discounts on its website, Alﬁazon.com, that violated California Statutes and are likely to
deceive reasonable consumers. California Business & Professional Code, Section 17501,

specifically states that:

No price shall be advertised as a former price of any advertised thing, unless the
alleged former price was the prevailing market price as above defined within three
months next immediately preceding the publication of the advertisement or unless
the date when the alleged former price did prevaxl is clearly, exactly and
conspicuously stated in the, advemsement »

Federal regulation 16 C, FR. § 233. 1(a) also speaks dlsfavorably regarding Defendant’s business

practices:

One of the most commonly used forms of bargain advertising is to offer a reduction
from the advertiser's own former price for an article: If the former price is the actual,
bona fide price at which the article was offered to the public on a regular basis for a
reasonably substantial period of time, it provides a legitimate basis for the
advertising of a price comparison. Where the former price is genuine, the bargain
being advertised is a true one. If, on the other hand, the former price being
advertised is not bona fide but fictitious--for example, where an artificial, inflated
price'was established for the purpose of enabling the subsequent offer of a large
reduction--the “bargain” being advertised is a false one; the purchaser is not
receiving the unusual value he expects. In such a case, the “reduced” price is, in
reality, probably just the seller's regular pme

This caused Plaintiffs to purchase products from Amazon.com they would not have purchased had

Défendant not engaged in false advertising, and pay shipping charges that could have been saved by
buying the same produci in a retail store.

2. Defendant oberates the iiﬁmenscly pOplﬂal‘ retajl website, Amazon.com, a website

which allows consumefs to purchase almost anything ranging from food to furniture online.

'Consumers can purchase items from Amazon on their computer or mobile devicé, and such

products are delivered directly to the customer’s home. As of last year (2013), Amazon.com hosted
. ) )

FIRST AMENDED CLASS ACTION COMPLAINT
File No. 7607.01
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1,510,000 customer accounts and realized in exeess of $44.5 billion dollars in sales revenue from
its North American operations. Due to the massive number of produets and services Defendant
offers, and the number of customers who visit Amazon com daily, Amazon is the largest Internet
based retaller in the United States. . V

3. Amazon’s size and form does not immunize it from all normal competitive market

.pre‘ssu.res. Amazon faces evolving (and often intense) competition from traditional brick-and-

mortar retail locations and various retail websites. Accordingly, Amazon has adopted a marketing
strategy for overcoming its competitors by not only presenting profuse eelection and a high level of
convenience, but also reinforces the perception of attractive pricing. In fact, to strengthen the
perception of Amazon.com as a low price leader, Defendant carefully garners a reputation that its
internet-based business model allows 11 to consiétently offer significantly lower prices than its
tradi‘tionnl competitors, Indeed, Amazon is candidly states that “[w]e strive to offer buf customets
the lowest prices possible through low everyday product pricing and shfpping,offers, and to
improve our operating efficiencies so that we can eontinne to lower prices for our customers.”

4, _Coinpetitors adopting Arnézon’s business model, decreasing'retail pnoﬁt margins
and price matching guaranvtees have made it increasingly difﬁcnlt for Amazon to-deliver lower
prices then the prevailing ‘market. Accordingly, Amazon increasingly has focused its efforts on
presenting itself as the Vunchallenged low priee leader, even if the perception is not always accurate.

5. One pafticularly. effective, but unlawful, marketing tool that-Aﬁa»zonI uses to
underpin its low pfioe reputation is Defendant’s routine of conspicuously displaying the “savings”
that customers will realize by purcnasing an item .on its website, To impress on the consuming
public the pur ported/superlorlty of Amazon’s price model, Defendant advertises most of its
produets in an umform fashion: (1) first, Amazon dlsplays the “list” pricing of an item on its
website, which is represented as the item’s normal retail price with the typeface struck-through
(e.g. “Ldst Price: $329-00”); (2) second, the we‘bsiie displays Amazon’s product price inv contrasting
red font (e.g. “Price: $299.007); and-(3) third - Amazon liéts the amount.“sdved” by purchasing
from its website by highlighting the dollars saved with the percentag,e of cost savmgq represented

(e.g. “You Save: $30.00 (‘)%)”)

FIRST AMENDED CLASS AC TION COMPLAINT
File No. 7607.01
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6. = The amount of savings advertised by Amazon is illusory and/or grossly overstated.
This is because the “list” price used to calculate the quantum of reported ‘lsavingsf’ is not the
prevailing»marketlng prioe of obtaining the same product from one of Amazoh’s competitors or the
price charged by Amazon for the subject item in the normal eourse of its businessl Rather, the
“list” price is the hlghest price the product has ever been listed for, regardless of when that price
was advertised, Simply stated, Défendant-cherry-picks the highest price it can ﬁnd;for the item and
uses it to create a significant price discrepancy and the impression of considerable savings for its
‘customers. | |
7. The reality is that the Amazon price is no different than the price of competitors, -
and no discount is provided over Amazon.com’s everyday pricing. Its customers are not realizing
the savings portrayed or expected by purchasing these advertised “diécounted” products from
Amazon. In fact, if all other factors are equal, a cu‘stomer may incur higher costs by purchasing a
product through Amazon.com (due to shipping and handling fees) costs not incurred when
shopping at traditional brick-and-mortar retailers. Addrtlonally, had Plaintiffs and members of the
Class known that the discounts on Amazon.com were rllusory as overstated and mampulatlve 1hey
would not have purchased their products from Amazon and/or purchased them elsewhere,
8. Amazon s business practrce isa per se vxolatron of the Cahforma False Advertrsmg
Law (“l AL”), CAL. Bus. & PRrOF. CODE § 17501, If a retarlcr advertrses price reductrons the FAL
requires a retailer to determine the “hst” price based on data for the prevallmg market price
retrieved for over the 1mmedlately prior three months (or, alternatwely state the date on which the
list price was established). Additionally, Defendant’s conduct also violates the California
Consumer Legal Remedies Act (“CLRA” ) CAL CIv. CODE §§ 1770, et seq., and Callforma Unfair
Competrtron Law (“UCL”), CAL. Bus. & PRroF. CobE '§§ 17000, et seq. Plamtlff thus seeks
restitution, mpmctrve, declaratory, and other equitable relief as may be deemed proper by the
Court. . o | B
N
"
N
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II.  JURISDICTION AND VENUE ‘

9.  This Court has jurisdiction over this action pursuant to Article 6, § 10 of the
California Constitution, California Business & Professions Code § 17203, Civil Code § 1780(d)
and Code of Civil Procedure §§ 382 and 410.10.

10.  This Court has jurisdiction over Defendant because it is registered to conduct, and
does conduct, substantial business within California. _

- 11.  Venue is proper in this Court pursuant to Code of Civil Procedure § 395 because
Plaintiff contracted with the Defendant and a substantial or significant portion of the conduct
complained of herein occurred and continues to occur within this County.

| 1. PARTIES

12. . Plaintiff Andrea Fagerstrom is, and at all times relevant hereto was, a resident of
San Diego, California, and a citizen of California. On or about September 12, 2014, Fagerstrom’
purchased a Vitamix Certified Réconditioned Standard Blender from Amazon.com. The blender

s “listed” on Amazon’s website for $329, but Amazon touted its price as $299. Amazon

'eXpressly represented to Fagéfstrom,' and the public at large, that they would save “$30.00 (9%)”

by purchasing the product on its website. The representation was demonstrably false,

13. The discount touted 'by Amazon on Plaintiff’s Vitamix Certified Reconditioned
Standard Blender was illusory because the genuine mérket priée for the blendér at the time was
really $299, and not the list pfice displayed on Defendant’s website. Indeed, other retailers, such as
Targct com, had the same blender for the-same price Even the manufacturer, Vitamix sold the
same blender on its website for $299 (and did so since at least February 9, 2014). Accordingly,
Ama,aon was disingenuous in representing that F agcrstrom and the general public, was recelvmg a
substantial discount by purchasing her Vitamix blender of Amazon.com or that the “list” price was
$329. | |

14. Plaintiff Allch Wiéely is, and at all tiineg ‘reléxvant h'e.r‘éto‘ was, a résidcnt of San
Diego, California, and' a citizen of California. On or about Apﬁl 22, 2103, Wisely purchased a
Digital to Analog Audio Converter from Amazon.com.. Tﬁis ‘Audio Converter was “listed” on

Amazbn’s website for $59, but Amaion stated that its bsel‘lers could offer the item for $21. Amazon
S

FIRST AMENDED CLASS ACTION COMPLAINI
File No, 7607.01
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\

expressly represented to Wisely, and the public at large, that they would save $48.00 or 64% by

purchasing the product on its website. The representation was also false.

15.  The Amazon “list” price represented price at which the same Audio Converter was:

first offered on Amazon.com in 2010, Amazon nerther llsted the Audio Converter on its websnte for
$59 since 2010 nor does Amazon disclose that the. llSt price is over four years old. Similar digital to
analog uudio converters curreut]y sell for substantially less than $59 in the online retail market.
Nevertheless, Amuzon maintains that W_rsely, and the general public, are save more than 50% by

buying this product on their website,

16.  Defendant Amazon.com, Inc. is a Delaware Corporation headquartered in Seattle,

Washington. Amazon is the largest online retailer in the United States. Amazon oOperates the

popular website, Amazon.com which allows both Amazon and its subsidiaries, as well as other

individuals, manufacturers, retailers and distributors, to sell their products online; directly to-

consumers, including millions of individuals in California. As such, Amazon sells both products
from its own retail subsidiary, Arnazon.eom LLC, and products 'from other independeﬁt sellers who
have agreed to list their products on Amazon’s website. Amazon does not have any phy'sical retail
locations, however it does operate a number of distribution centers in California.

17. Amazon.com started as' an online bookstore, but has diversified to now sell

numerous types of consumer goods, iﬁcluding DVDs, CDs, videos and MP3s, 'soﬁware, video

games, electronics, apparel furnlture, food, toys, appliances, clothmg, and Jewelry

18. Plamtlffs do not know the true names of defendants DOES 1 through 50 mcluswc,
and therefore sues them by those fictitious names. Plaintiffs are informed and believe, and on the
basis of that information and belief allege, that each of the doe defendants are in some manner
proximately responsible for the events and happerﬁngs alleged in this FAC and for Plaintiffs'
injuries, damages restitution and equitable remedles prayed for herein. |

IV. SUBSTANTIVE ALLEGATION S

A. Amamn s Advertising Practlces
19, Upon browsing for products on Amazo‘n’s website, a consumer can either search for

the specrﬁc product they wish to puxchase or browse products grouped by category into
6
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“departments” ‘and numerous sub-categories (e.g., “Books & Audible,” “Electronics and
Computers,” etc). Regardless of which method is used, consumers are presented with pages of
“results” germane to their request. These “result pages” pfovide a pictnre of the products being sold
and a short description of multiple products fitting the description of ,tne sought after pfoduot, 50

that a consumer might quickly find the item they wish to purchase.

LG Blostrontes BELBES00 58-ich 1080p fmmsulw UN3ZPBO0D, Zovinsh: 10309 Hor mgg EB00)-84: Boslneh 1680

126Hz LED TV Silm: LED HQTV {2013 Mod el

$052.80 %ﬂs.ob e _ 00 $167.98 vitns . $55305 sﬂa&',ﬂ <drine
el Z iy Whonadag Hoy 3 Gei oy Mandin, llow 8 S b Manday Blov §
FREE Sippny ¥REG Seingangd . _ FREE Shirgng
Moo Buynp Onglice » “Mora Biiyingd Chokcas mn&m%as
YGT0.89 e & oy FBLT pow (3 piftast 51093 now (% tilers}

#2810 vesd 171 aflare} ‘ ’ A0 ysed i wifer ) $500.84 used 12 ders)
é#ﬁm ~a‘¢) . ) wm‘fwﬁ ey - %ﬁﬁm vam)

20. Amazon chooses to dmp]ay only a hmlted amount of information on 1tsﬂre§ults.
pages, i.e., the information Defendant believes is most materlal to prospective customers. Among
the most promment of tne mformal;lon provided is the products’ tltle, its availability, consumer
reviews, and its price. It is clear by the font and space de.d‘licated to each elemem;-that Amazon
undefstands fhat its customers are highly influenced by the price of the product' when deciding to
. purchase from: its websxte

21, Amazon not only includes 1tq prlcmg for an item, but also the price charged by other

 sellers who have agreed to make their products available on Amazon. Both Amazon’s price and the

.prices charged by its independent sellers for a given product are represented as a “discount” price
relative to the “list” price. Thus, a reasonable consumer is provided the false impression that when
purchasing products on Amazon, they receive a deal compared to oiher retailers ‘and/or the Amazon
normal oricing. |

22. - When a customer selects a product from the results page, they are directed to a web-
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page havmg more detailed mformation about that product Effcctively, the first and certainly the

most prommently displayed mformation presented by Defendant on each product page is

Amazon’s discount pricing:

LG Electronics 55LB5900 55-Inch 1080p

120Hz LED TV
hiy ITG

List f*rice; 593@—.9&
Price; $679.00 & FREE Shipping. Details
You Save: $320.99 (32%)
Low Price Guarantes

In Stock.
Ships from and sold by Amazon.com.

Want it Saturday, Nov. 12 Order within 18 hrg 10 mirrs and choose
Saturilay Pelivery al checkout. Details
Size 55.Inch

4o 60inch || B6nch | | B0-nch |

Rolt over image to zoom in

As noted above, Amazon.com acts- uniformly to present a “list” pricing of an itern'for sale on its
website, The “list” price represented to be the item’s. normal price is followed by Amazon s
contrasting (lower) price in red lettering, the amount saved represented in total dollars, and a
percentage of the “false” savings. |
23 As Amazon advertises the amount of the discount as both a total dollar number and
as a percentage of the “list” price displayed, it bchooves Amazon to make the “Jist” price as large
as possible (to create the appearance of vast savmgs) Accordmgly, when determining its “list”
pricc, Defendant’s consistently uses the hlghest price at which a product has ever been “listed”
regardless of when or where this pro’d'uct,_was ever listed for the indicated price. Consequently,
Defendant regularly misinforms its consumers regarding the most material disclosure regarding
their transaction: the price. ' o
24.  Defendant’s deceptive practices of displaying a list price which bears no relation to
the prevailing market are a consistent part of Defendant’s memorialized business practices.
Defendant’s “list” price is the highest manufacturer’s suggested retail price I(“.MSRP”) .and, as

such, an inaccurate representation of the market priceof the subject item for a given time period for
' 8
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a partfeufar location or the j}riee at Whien the product was p'reviously’sold on Defendant’s wébsite.
Indeed,'the"MSRP is vby' definition only a suggestion directed at‘r.etailers and‘ therefore ‘not a
reasonable basis to conclude it reflects the average price available within the market.

25. Defendent relies on the highest MSRP l‘)ecause-it'has no. independent. policy or
system to ensure that the “list” prlce reﬂects the prevallmg market pnce ata given llme This is not
a slmple oversxght Defendant resorts to the artlﬁmally 1nﬂated “lxst” prices which mlslead the
general public about the true discount(s) available an_d’ maintains the illusion that Amazon pricing
is consistently lower than available through other sources., If Amazon actually included a valid
“list” price reflecting the immediate retail market price for a product, reasonable consumers would
learn that Amazon does not prov:de the deals it purports to offer.

26.  Due to automatic price matching policies, and the mvxslble hand of the market, if
one retailer lowers its price, others must follow suit. Amazon and its competition are no exception.
For example, the LG Electronics 55LB5900 55-Inch 'l‘OSOp LED TV listed on Amazon.com, as
dep’icted' in the above screenshots, was also listed on/Best B.‘uy"s:website, Wahnarf’s website, and
Newegg.com for the same price (if not less) as listed by Amazon during the same period.’ Thus, no
basis for Defendant to assert that the customer is rccewmg a substantial dlSCOUl’lt when - the
customer is only paymg Amazon the then prevallmg market price.

27. Defendant’s lllusory “discounts” are partlcularly mlsleadmg because consumers
oﬂcnb make purchasmg decisions based on a reference price - that i 1s, customers will often make
purchasing decision when they believe products to be less expensive than the perceived “normal”
price for a given item By advertising “d‘iscounts derlved from maccurale “list” prlcmg, Defendant
takes advantage of such well documented consumer behavior in order to influence consumers into -
immediately purchasing an item. Additionally, Defcndant’s practices mollifies “consumers’

_concerns about missing the “better deal”, and serves to discourage comparison shopping, Finally,

" Both newegg.com and Best ‘Buy offered the same television for the same price, Walmart
advertised the same TV for significantly less. See hitp://www.bestbuy.com/site/lg-55-class-54-5-8-
diag--led-1080p-120hz-hdtv/6053009.p?id=1219184625084&skuld=6053009; http://www.walmart
.com/ip/LG-55LB5900-55-1080p-60Hz-Class-LED-HDTV/38378301; and http://www.newegg.
com/ Product/Produet aspx‘?Item—NSZEI6889005875 : '

9
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such discounts additionally create a false sense of urgency, contributing to the impression that a

“consumer should act quickly or lose a significant savings.”

28, Defendant uses these ersatz illusory dlscounts to create the i 1mpressron that onlrne
retailers have efficiencies in their operations, can offer more competitive prices and are worth the
inconvenience of purchasing the same product at a local 'retailer.‘ Thus, Defendant’s actions
harmed, and continue to harm,, Pi&iﬁt_i_ff, members of the C!ass, and market'competitors.

B.  California False Advertising Law

29. By marketing a product’s “list” price at an artificially high level - a level which
would not be competitive in the current prevailing market or a price at which it never intends to sell
the product - Defendant concocts a discount that does not exist. This method of adverti'sing is

materially misleading to the average consumer, who is often swayed into purchasing a product by

“the prospect of a large disoount.

30. But, such pracuce is not novel or unique. Historically, unscrupulous retailers have '

,frequently used the same misleading tactlc overstatmg or manufacturing a “discount” to help sell

products mstead of the competition, Accordmgly, both Cahforma lawmakers and federal regulators
have each sought to prohibit the m}urlous conduct. Cahforma Busmess & Professronal Code,
Seetron 17501 specrﬁcally states that:

No price shall be advertised a as a. former prlce of any ddvertrsed thmg, unless the’
alleged former price was the prevailing market price as above defined within
three months next immediately preceding the pu blication of the advertisement
or unless the date when the alleged former price did prevail is clearly, exactly and
conspicuously stated in the advertisement,

(hmphasrs added). The provision of Section 17501 dlfferentlates subjecuve uncertamty from clear
1llegallty The market prlce at the time of publlcatron of such an advertxsement is the prlcc ohal ged
in the locallty where the advertlsemenl is published. Accordmgly, Defendant can onIy properly

include a “list” prlce for comparative purposes in its advertrsements if (1) the prevailing market

price has been lesearched (m Cahforma) and the lrst puce is the average retail market prlce within

? See generally, Grewal, Krishnan, Baker & Norm "The Effect of Store Name Brand Name
and Price Discounts On Consumers Evaluatlons And Puwhase Intentions" 74 Joumal of Retailing

3, p. 331 (1998)

)
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the past three months, or (2) it advertises the date on which the published “list” price was in effect.
31. Based ‘upon Defendant’s written’ policies, the “list” price for an item is not
determined b'y Amazon referencing a “prevailing market price” within the prior three months, It
instead displays the highest MSRP, Amazon also does not state the date from which the “list” price
was derived. This allows Amazon to continue to influence sales by using a “list” price that is
woefully out-o f,-d.ate, bearing no relation -fo. the curréntly prevailing markets, | '
32.  Defendant’s practices are cited with disapproval by certain federal regulations
ihtended to protect consumers: - ' '
One of the most commonly used forms of bargain advertising is to offer a reduction
from the advertiser's own former price for an article. If the former price is the actual,
bona fide price at which the article was offered to the public on a regular basis for a
reasonably substantial period of time, it provides a legitimate basis for the
advertising of a price comparison. Where the former price is genuine, the bargain
being advertised is a true one. If, on the other hand, the former price being
advertised is not bona fide but fictitious--for example, where an artificial, inflated
price was established for the purpose of enablmg the subsequent offer of a large
reduction--the “bargain” being advertised is a false one; the purchaser is not
receiving the unusual value he expects. In such a case, the “reduced” price is, in
reality, probably just the seller's regular price.
16 C.F.R. § 233.1(a). | o
33.  The law thus confirms what is paiﬁfully apparent to .a shopper: a business acts
improperly when it completely manufactures or exaggerates a discount intended to have products

appear more attractive.

V.  CLASS ALLEGATIONS

34,  Plaintiff bring this action as a class action pursuant to ( Cal. Civ. Proc. Code 382 for
the following Classcs ofpersons , _ ’
All persons residing in California who within four (4) years of the I' lmg of this
Complaint, according to Defendant’s records, purchased a product for whlch
Deféndant advertise both a “list” price and its retail price. :
Excluded from. the Class are all legal entities, Defendant herein and any ‘person, ﬁrm, trust,
corporation, or other entity related to or afﬁhated with Defendant, any cntmes that purchased the
Class Products for resale, Amazon Prime Members, as well as any judge, justice or judic¢ial officer

presiding over this matter and members of their immediate families and judicial staff.

. 35, Defendant maintains accurate records of all transactions occurring on its website,
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including the name, mailing address, email and billing information of each of the Class members.
While the exact number of Class members is unknown .to Plaintiff at this time, Plain'tiff is informed
and believes that there are hundreds of thousands: of members in the proposed Dlass, if no_t more,
and can be ascertained through discovery. The number of individuals who.'comorise the Class are
so numerous that joinder of all such persons islmplacticable and the disposition of their claims in a
class action, rather than in individual actions, will benefit both the parties and the courts.

36.  Defendant has acted with respect to the Class-in a manner generally applicable to
each Class member, making class-wide injective and declaratory relief pvroper‘.‘

37.  There is a well-defined community of interest in the questions of law and fact
involved (in the action, which affect all Class members, Among the questions of law and fact
common to the Class are, inter alia:

' (a) Whether Defendant advertises its - “discounted” products in a deceptive,

false, or mlsleadmg manner; ) '

(b) Whether Defendant S advertlsed “Qist” prlce is determined by averagmg the
price of said product in the prevallmg market over the prevnous three months

{©) Whether Defendant S advertlsed the date on whlch 1he«“hst” price of a
prodnct is determined 1f it is not calculated by the averagc over the previous three months;

{d) Whether Defendant $ alleged business practices constltutes unfair methods

" of competition and unfair or decepnve acts or practlces in violation of, mter alla CAL Bus.

& Pro¥, CODE. §§ 1770, e seq., by makmg false or mlsleadmg statements. of fact

concernmg reasons for, exlstence of, or dmounts of pnce reductions.

(e) Whether Defendant s business pracuces alleged herein, constitutes

misleading and dccept1ve advertlsmg under mter alia, CAL. Bus. & PROF CODE §§ 17500-

01, }

NGE Whether Defendant"s .business“ 'practlcee, alleged herein, constitutes

‘funlanul,’l “un.fai‘r,” or.“fraudulent” business acts or practices under, inter alia, CAL. Bus.

& PROF. CODE §§ 17200, including: '

(M Whether Defendant’s advertisement of illusory discounts constitutes.
12 ‘ '
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“unlawful” or “unfair” bﬁsincss practices by violating the public policies set out in
| CAL. Cly, CODE §§ 1770(a)(13), CAL. BUS. & PrROF. CODE §§ 17500-01, 16 CFR.§
233.1 , and other California and federal statutes and regulations;

(ii). * Whether Defendant’s advertisement of illusory disbounts is -
immoral, unethical, oppreséive, “unscrupulous or substantially injurious to
consumers; o _ ' |

| (iii)  Whether Defendant’s adVertis;ément of illusory discounts constitutes
- an “unfair” buéihess practice because consumer injury »outweighs any countervailing -
beneﬁts_ to consumers or competition, and because such injury could not be

reasonably avoided by consumers; and |
| (iv)  Whether Defendant’s advert.isement of illu'sory discounts constitutes
av “fraudulent” business practice because mémbers of the public are likely td be

deceived; |

(h) The nature and extent of éqhitaﬁlé remedies, including restitution of
shipping costs; and de'claratory'ahd -injunctiv.e relief vto Whjch Plaintiff and the Class are

entitled; and ' | o

(i) Whether Plamtlf’f and the Class should be awarded attorncys fees and the
costs of sun for Defendant’s v10|atlons of the UCL FAL and CLRA '

38, Plaintiffs claims are typical of the claims of the other members of the Class. All
members of the Class have been and/or cdntini}e fo b‘e s.imilérly vaff“ected by Deféndant’s wrongﬁll
conduct as ‘complained of hérein, in violation of VCaliforni‘av law, Pl.aintiff is unaware of any

interests that conflict with or are ahtagonistic to the interests .of the Clﬁss

39.  Plaintiffs will fairly and adequately protcct the Class members’ interests and have
retained counsel competent and experlenced in consumer class actlon lawsuits and complex

litigation. Plaintiffs and their coun_sel have the nccessary ﬁnancnal resources to adequately and
vigorously litigate this élass action, and Plaintiffs are aware of their duties and responsibilities to
the Class. . | | |

40. A class acfion is éuperior to all other available methods for the fair and .cﬁ'lcient
13
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adjudication of this controversy since joinder of-all members is impracticable. Furthermorg, as the
damages suffered By individual Class mcmbers‘may‘be relafively.mnall, the expense and burden of
individual litigation make it virtually impossible for Class members to. individually redress the
wrongs done to fhem. There will be no difficulty in managing this action as a class action.-

41,  Defendant has acted on grounds generally applicable to the entire Class with respect
to the matters complained of herein, thereby making appropriate the relief sought herein with
respect to the Class as a whole. ' ' |

FIRST CAUSE OF ACTION

Violation of CAL, BUS, & PROF. CODE §§ 17500, et seq, -
Untrue, Misleading and Deceptive Advertising
42, Plaintiff hereby incorporates by reference the allegations contained in the preceding
paragraphs of this FAC. ‘
'43. California Business and Professional Code, Section 175'01’,» states that:
" No pficc shall be advertised as a former price of ahy advertised thing, unless thé :
alleged former price was the prevailing market price as above.defined within three
months next immediately preceding the publication of the advertisement or unless
the date when the alleged former price did prevail is clearly, exactly and -
conspicuously stated in the advertlsement
For the purpose of Section ]7501 the retail market pfice at -the' time of publlicatAion;-‘of such
advertisement is the rctatl price in locality wherein the ddvertlsement is pubhshed |

44, Atall malerlal times, Defcndant engaged ina scheme of advertising that its produots
were subject to a discount when such discounts were illusory and did not reflect the “prevailing
marketing price” of the item for a particular time period in a particular location or even the price at
which the product was préviéusly sold on Defendant’s website.

45, At all material times, Defendant did not include the date on which its “list” price
was established. '

46.  Defendant’s advertisement of an inflated list price misrepresented and/or omitted

the true nature of Defendant’s pricing. Said advertisements were made to consumers located within -

the State of California, and come within the definition of -ad'vertising as contained in CAL Bus, &

PROF. CODE. §§ 17500, et seq in that such promotlonal materials were intended as inducements to

14
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purchase products c:n Amazon.com and are statements disseminated by Defendant to Plaintiff and
other members of the Class, In the exercise of reasonable care, Defendant should have kndwn, that
the statements regarding its pricing were false, misleading, deceptive and violated California law.

47.  Defendant has prepared and distributed within the State of California, via its retail
website, Amazon.com, that its products were subject to substantial discpunts; Plaintiffs, necessarily
and reasonably relied on Defendant’s .s‘tatemsntsvregarding the pricing of its products, and all
~members 6f the Class were exposed to such statements. Consumers, including I_’lai_ntiffs‘ and
members of the Class, were among the intended targets of such representations.

48.  The above acts of Defendant, in disseminating said misleading and deceptive
statements throughout the State of California, including Plaintiffsand members of the Class, were

“and are likely to deceive reasonable consumers by obfuscating the true nature of Defendant’s
discounts, thus were violations of CAL Bus, & ProF. CODB §§ 17500, et seq.,

49. Plamtlffs and other members of the Class who purchased products from Defendant’s
webslte suffered a substantial mJury Had Plamtnﬁ”s and members of the Class known that
Dcfendant s materials, advertisement and other inducements’ mlsrepresented and/or omltted the
true natur‘ebof‘ Defendant’s discounts; they would not-have purchased products from Amazon.com, |
or paid less for them. h ' |

' -50. * Plaintiffs, on behalf of themselves and all other silnllarly 'situate’_d lCalifornia .
consumérs, and as appropriate, on behalf of the general public of ths State pf California, also seek
injunctivc relief prohibiting De‘fendant fr0|n cont‘inuing‘the unlawful practices alleged .herein,
dircéting Defendant to make corrective noti\ccs botl) on its Wébsile and in ofhér appropriate media,
allowing Class members to return any products nurchased on Defcndant’s 'wcbsite at Defendant’
c,xpense which were SuchCt to Defendant’s unlawful pncmg pollcy or altcrnatlvely requlrmg

Defendant to price match any competltor s advertlsed pnce for thc same product, refund of any
shipping and handling fees f‘or any products purchased on Defendant’s ‘website subject to
Defendant’s unlawful prlcmg policy, and any other rehef deemed improper.by the Court;
i

"
15
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SECOND CAUSE OF ACTION
Violation of CAL. Cv. CODE §§ 1750, f seq.-
Misrepresentation of the Existence of a Discount

51. | Plaintiffs hereby 1ncorp0rate by reference the al]egatlons contamed in the preceding
paragraphs of this FAC. ' V

52.  Defendant sells “goods” 'a'nd,“services”‘as defined by California Civil Code §1761.

53.  Defendant is a "person" as defined by Califérnia Civil Code §1761(c).

54.  Plaintiffs and Class members are "consumers" within the meaning of California
Civil Code §1761(d) because they purchased the products from Amazon.com for personal, family
or household use.

55.  The sale of the products‘to Plaintiff and Class members via Defendant’s website is a
“transaction” as defined by California Civil Code §1761(e). '

56. By misrepresenting the “list” price of its products, and thus any discounts derived
therefrom, Defendant made false or misleédi'ng statements of fact concerning reasonsfor, er(istence
of, or amounts of price redustions, in violation of California Civil Code §1776(a)(13). .

57.  Plaintiffs and Class members were harmed as a result .of Defendant’s unfair
competition and deceptive acts and praéfices. Had Defendant disclosed the true natureof thr:ir
discounts, Plaintiffs and the C]ass would not be misled into purchasing products from Defendant’s
website, or, alternatively, paid less for them,

58, Defendant has ﬁulcd to respond to Plaintiffs’ CLRA notice within 30 days of
service of the noticé, thus Plaintiffs seek all available damages under the CLRA for all violations
coinplained of herein, in‘cl'uding, but not limited ‘to,v ‘statt‘ltory damages, punitive. démages,'
attor_néy.s’ fees and costs and any other relief that the Court deems proper. ‘"

59.  Plaintiffs, on behalf of themselves '4and éll otﬁer sirﬁilarly srtuafed California
consumers, and as sppropriéte, on behalf of the .genera[ public of the state of California, \seck
injunctive relief prohibiting. Defendant frorn continuing the unlawful practices aliégéd here‘in,

| directing Defend.ant fo. make corrective noﬁcés both on its w‘e.bsite and' in other appropriate media,

allowing Class members to return‘ any produéts purchased on Defendant’s website, at Defendant’s
16 -
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expense; which were subject fo Defendant’s uﬁlawfu] pricing policy, or alternatively requiring
Defendant to price match any:competitor’s advertised price for the same product, refund of any
shipping  and handling fees for any products purchased on Defendant’s website subject to
Deféndant’s unlawful pricing policy, and any othef relief deemed proper by the Court.

| THIRD CAUSE OF ACTION |

Violation of CAL. BUS, & PROF; CODE §§ 17200, et seq. -
Unlawful B.usmessActs and Practices -

60.  Plaintiffs hereby incorporate by reference the allegations contained in the preceding
paragraphs of this FAC.
61.  California Business and Professional Code, Section 17501, states:

No price shall be advertised as a former price of any advertised thing, unless the

alleged former price was the prevailing market price as above defined within three

months next immediately preceding the publication of the advertisement or unless

the date when the alleged former: price did prevail is clearly, exactly and
. conspicuously stated in the advertisement.

' 62. Federal regulatlons also prohibit the use of deceive and illusory dlSCOUI’ltS

One of the most commonly used forms of bargam advemsmg is to offer a reduction
from the advertiser's own former price for an article. If the former price is the actual,

. bona fide price at which the article was offered to the public on a regularn.basis for a
reasonably substantial period of time, it provides a legitimate basis for the -
advertising of a price comparison. Where the former price is genuine, the bargain
being advertised is a true one, If, on the other hand, the former price being
advertised is not bona fide but fictitious-for example, where an artificial, inflated
price was established for the purpose of enabling the subsequent offer of large
reduction--the “bargain” being advertised is a false one; the purchaser is not
receiving the unusual value he expects. In such a case, the “reduced” price is, -in
reallty, probably JllSl the seller's regular price, :

]6CFR § 233.1(a). ‘ _ _

63. California Civil Code §1770(a)(13) prohibits making false or miéleading statements
of fact concemmg reasons for, existence of, or amounts of price reductions.

64. The busmess practlces alleged above are unlawful under California Busmess &

Professional Code §§ 17500, et seq., California ClVll Code §1770(a)(13) and federal rcgu]atxons

“each of which forbids Defendant’s untrue, fraudulcnt, deceptive, and/or misleading marketing and

. advertlsemcnls

65.  Plaintiffs and. Class mcmbers were harmed as:a result of Defendant S Ul’lfdll’
17 :
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1 || competition and deceptive acts_ and practices. Had Defendant disclosed the true nature of their
2 || “discounts,” Plaintiffs and the Class would not be misled into purchasing products from

Defendant’s website, or, alternatively, paid less for them.

L9S]

66.  Plaintiffs, on behalf of themselves and all other similarly situated California

EsN

5 || consumers, and as appropriate, on behalf of the general public of the state of California, seek
injunctive relief prehibifing Defendant form continuing the unléwful pracfices alleged herein,

-directing Defendant to make corrective notices both on its website and in other appropriate media,

© N o

allowing Class members to return any products purchased on Defendant’s website, at Defendant’s
9 || expense, which were subject to Defendant’s unlawful pricing policy, or alternatively requiring
10 || Defendant to price match any competitor’s advertised price for the same preduct, refund of any
11 || shipping and handling fees for any product pUrchased on Defendent’s “website subject to

12 || Defendant’s unlawful pricing policy, and any other celief deemed improper by the Court,

13 FOURTH CAUSE OF ACTION
14 - Violation of CAL, BUS. & PROF. CODE §§ 17200, ef seq. -
‘ o Unfair Business Acts and Practices
15
16 ~ 67.  Plaintiffs hereby mcorporate by reference the allegations contamed in the preeedmg

{7 || paragraphs of thls TAC ,
18 68. Plamtlffs and other members of the Class suffered a substantlal injury by vxrtue of .
19 || Defendant’s unlawful scheme of advertising that its products were subject to a discount when such

20 || discounts were illusory and did not reflect the “pfévailing marketing price” of the item during any

: 21 || particular time period at a particular location or even the price at which the product was previeusly
22 || sold on 'Defendant’e website. o - - |
23| | 69.  Defendant’s actions alleged herein v1olate the laws and public pohcles of Cahforma
24 || and the federal government as set out in prceedmg pa1ag1 aphs of this FAC |
25 70. _There is no benefit to consumers or competition by allowing Defendant to

26 || deceptively market and advertise nonexistent discounts in violation of California Law.

27 71.  Plaintiffs and Class members who purchased products from Defendant’s website

28 || had no way of reasonably knowing that the “list” price was artificially inflated and did not reflect
; , e o ‘
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the ttue nature of the discount offered onl Defcndant’s products, Thus, Class lnembers could not
have .rcasonably avoided the injury they suffered. |

72.. The graVJty of the harm vnsnted upon Plamtlf’fs and Class members outwelghs any
.legltlmate Justlﬁcatlon motive or reason for marketmg and advertlsmg dlscounted products in a
deceptive and misleading manner WblCh violates California law. Accordmgly, Defendant’s actlons
are 1mmoral unethlcal unscrupulous and offend the established Cahfomla publ1c policies is
substannally injurious to Plaintiffs and members of the Class o ‘

73.  The above acts of Defendant, in dlsscmmatmg sald mlsleadmg and deceptlvc
statements throughout the State of Cahforma to consumers, including Plaintiffs and m_embers of the
Class, were and are llkely' to deceive reasonable consumers by obfuscating the true nature and
amount of the nature and existence of product in violations of CAL. BUS. & PROF. CODE §§ 17500,
et seq., and California Civil Code §1770(a)(13).

74.  Plaintiffs and Class members were hafmed and suffered actual damages asi a result
of Defendant’s unfair ccmpehtioﬁ and deceptive acts and practices, Had Del'endant disclosed the
true nature of their dlscounts Plamtlffs and the Class ‘would have purchased products from
Defendant s website, or, alternalwely, paid sxgmﬁcantly less for them. S |

75. Plamtlffs on behalf of themselves and “all other s1mllarly sltuated California
consumers, vand,as approprlate, on behalf of the general publlc of the state: of California, seeks
injunctlve relief prohibiting Defendant form continuing the unlawful practlces alleged herein,
directing Defendant to make oorrectiue notices both on its website and in other a})propriate media,
allowmg Class members to return any products purchased on Defendant’s website, at Defendant’
expense, which were suchct to Defendant’s unlawful pricing pollcy or altcrnatwely requmng
Defendant to price match any compet;tor S advertlsed pnce for the same product refund of any

| shlppmg and handlmg fees for any purchased on Defendant’s website subject to Defendam ]
unlaw ful pricing pohcy and any other relnef dcemcd 1mpropcr by the Court,

" |

1

i
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EIFTH CAUSE OF ACTION -

Violation of CAL. Bus, & PROF. CODE §§ 17200, ef seq. -
_ Fraudulent Business Acts and Practices

76. Plaintiffs hereby( incorporate by reference the allegations contained in the preceding

'p\aragraphs of this FAC. | |
' 77. - Such acts ‘of Defendant as described above constitute a fraudulent business practice

under CAL. BUS. & PROF. CODE §§ 17200, e seq. | |

78.  As more fully descrihed above, Defendant misleadingly markets and advertises its
products as discounted from a “list” price, when such discounts are illusory and/or overstated.
Defendant’s misleading marketing and advertisements are‘likely to, and do, deceive reasonable
consumers, Indeed,\Plaintiffs and other members of the Class were unquestionably deceived about
the nature of Defendant’s pricing, as Defendant prominently' displayed its products as discounted
on its website which consumers must use to purchase Amazon’s offermgs

79.  Defendant’s mrsleadmg and deceptrve practrces caused Plamtrffs and other
members of the Class to purchase the products and/or pay more than they would have otherwise
had they known the true nature of Defendam s advertisements, ‘ Ea

80. Plamtrfts and Class members were harmed as a- rcsult of Defendant’s unfair
compctltron and deceptive acts and practices. |

81. Plaintiffs, on behalf of themselves vand all other similarly situated. California
consumers, and as appropriate on behalf of the general public of the state of ‘California, seeks
injunctive relief prohlbitrng Defendant form contmumg the unlawful praetlces alieged herem
dirccting Defendant to make corrective notices both on its website and in other appropriate medra,
allowing Class members to return any products purchased on Defendant’s WebSIte at Defendant 8
expensc, which were suvbject to Defendant’s unlawful pricing po]lcy or alternatrvely requiring
Defendant to price match any competitor’s advertised price for the same product, refun.d of any
shipping and handling fees for any purchased on‘ Defendant’s website subject to Defendant’s

unlawful pricing policy and any other relief deemed irriproper by the Court.

20
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_ Negligent Misrepresentation v
82. Plarntrffs hereby mcorporate by reference the allegatlons contained in the precedmg
. paragraphs of this FAC. » _

83.  Defendant represented to Plamtrffs and members of the Class that products sold on
its websnte, Amazon com, were discounted from a “list” price. However, had Defendant exercrsed
even a minimal amount of diligence, it would have found that the “list” prices advertised on its
website did ot reflect the price at which the corresponding product had been recently sold, either
by the Defendant (or its affiliated partners) or in the relevant market. Additionally, Defendant
failed to regularly update its “list” prices to accurately reflect periodic changes in the relevant
market. Accordingly, any purported discounts calculated from Defendant’ “list” prlce were
overstated or illusory and Defendant had no reasonable grounds for makmg any claims regarding
its discounted pricing. » -

84.  Under California law, CAL. BUS. ‘& Pror. CODE §‘17501, Defendant is required to
determine whether its “list” prices accorately reflect ‘the relevant market price for. an item

' advertised on its website within the past six months or, alternatively, inform its customers on which
date the “list” price was _esl‘ablishcd.. Had Defendant complied with this statutory duty, Amazon
would not have made repres'entations regarcling its “discount” pricing and/or reasonably known that
such pricing was false and misleading - in r/iolation of Callfornla law | |

85. The price of a product, and the existence of any discounts thereon, is materral
lepresentahon on which Plaintiff and members of the Class reasonably relied. Each Amaaon com

" customer is exposed to Defendant’s negligent prrcmg polrcy _

86. Plaintiffs dnd members of the Class were harmed by Defendant’s neghgenl
misrepresentation regardmg the nature of Defendant’s purported discounts and such
mistepresentations Were a substantial factor in oeusing Plaintiff’s arrd members_of 'the Classs
harm. | ' |
"

"
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SEVENTH CAUSE OF ACTION

Declaratory Relief, Cal. Civ. Code § 1060
87. Plaintiffs hereby incorporate by referenee the allegations contained in the preceding
paragraphs of this FAC, |
88.  Pursuant to California Civil Code, Section 1060, Plaintiffs and the Class are entitled
to have this Court_'declare their rights and legal relations under Defendant’s Conditions of Use.
89, Aocordingly, Plaintiffs on behalf of the Class pray for a declaration that Defendant’s
Conditions of Use represented an illusory and/or unconscionable contract and is unenforceable.

VI. PRAY FOR RELIEF

WHEREFORE, Plaintiffs and the Class pray for relief and judgment as follows:

A. For an order declaring that this action is properly maintained as a class action and ‘
appoinfing Plaintiffs as representatives for the Clase, and appointing Plaintiffs’ counsel as Class
counsel; '

B. For an order enjoining Defendant fr'om‘ continuing to engage in the unlawful and
unfair business acts and practices as alleged herein; |

C. For an order directing Defendant't_(.) make corrective notices on.its website and bin
other appxoprrate publications.

D. For an order dlrwtmg Defendant to allow 1ts customers to return any products
purchased on Defendant’s website, at Defendant’s expense, which were subjecl Defendant’s
unlawtul pricing policy, within twelve (12) months of ﬁlmg thls FAC

"E. Foran order requiring Defendant to prlce match any compe’utor s advertised prlce
for the same product purchased from Amaz,on com, which were subject Defendant’s unlawful
pricing policy, within twelve (]2) months of filing this FAC;

F. Por restitution of all shlppmg and handlmg fees chargcd for products purchaeed
from Amazon com subJect to Defendant’ s uniawful advertlsmg, '

F. For an order awarding attorneyq fees and costs of suit, 1ncludmg experts' witness
fees as permltted by law; and - B

G. Such other and further relief as this Court may deem Just and proper
22 :
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VIL ' JURY TRIAL

Plaintiffs demand a trial by jury for all of the claims asserted in this First Amended

Complaint so triable,

Respect'ful!y‘st'lbm’itted,

FINKELéTE &

Dated: December 29, 2014

\Trenton R. Kashima, Esq.
Jeffrey R. Krinsk, Esq.
Mark L. Knutson, Esq.
William R. Restis, Esq.

Attorneys for Plaintiff
and the Class

23
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FINKELSTEIN & KRINSK LLP
Jeffrey R. Krinsk, Esq. (SBN 109234)
jrk@classactionlaw.com

Mark L. Knutson, Esq. (SBN 131770)
mlk@classactionlaw.com

William R. Restis, Esq. (SBN 246823)
wrr(@classactionlaw.com

Trenton R. Kashima, Esq. (SBN 291405)
trk@classactionlaw.com

501 West Broadway, Suite 1250

San Diego, California 92101-3579
Telephone: (619) 238-1333

Facsimile: (619) 238-5425

Attorneys for Plaintiff
and the Putative Class

ELECTRONICALLY FILED
Superior Court of Califomia,
County of San Diego

011572015 at 03:36:00 P

Clerk of the Superior Court
By E Filing,Deputy Clerk

SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN DIEGO

ANDREA FAGERSTROM and ALLEN

WISELEY, individually and on behalf of all

other similarly situated Californians
Plaintiff,
V.

AMAZON.COM, INC., a Delaware
Corporation, and DOES 1 through 50
inclusive,

Defendants.

Case No: 37-2014-00040303-CU-BT-CTL
PROOF OF SERVICE

JURY TRIAL DEMANDED

PROOF OF SERVICE
File No. 7607.01
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JEFFREY R. KRINSK, ESQ. (SBN 109234)
FINKELSTEIN & KRINSK, LLP

501 WEST BROADWAY, SUITE 1250
SAN DIEGO CA 92101

619-238-1333

Attorney for : PLAINTIFF

Ref. No. : 0716627-01
Atty. File No.: 7607.01

SUPERIOR COURT OF CA., COUNTY OF SAN DIEGO
CENTRAL DIVISION-HALL OF JUSTICE JUDICIAL DISTRICT

PLAINTIFF : ANDREA FAGERSTROM, ET AL. Case No.: 37-2014-00040303-CU-BT-CTL
DEFENDANT : AMAZON.COM, INC., A DELAWARE CORPORATION PROOF OF SERVICE
1. At the time of service | was at least 18 years of age and not a party to this action.

2. I served copies of the FIRST AMENDED COMPLAINT

AMAZON.COM, INC., A DELAWARE CORPORATION

C/O CORPORATION SERVICE COMPANY - CSC
CYNTHIA JONES, PROCESS SPECIALIST
(AUTHORIZED AGENT FOR SERVICE)

3. a. Party served

b. Person served

SUITE 304
(Business)

4, Address where the party was served 300 DESCHUTES WAY SW
TUMWATER, WA 98051

5. | served the party
a. by personal service. | personally delivered the documents listed in item 2 to the party or person authorized to
receive service of process for the party (1) on December 31,2014 (2) at: 01:41 PM
6. Witness fees were not demanded and were not paid.

7. Person who served papers

a. GEORGE HANDEL

b. KNOX ATTORNEY SERVICE
2250 FOURTH AVENUE
SAN DIEGO, CA 92101

c. 619-233-9700

d. Fee for service: $164.75
e. lam:
(3) a registered California process server
(i) an independent contractor
(ii) Registration No.: 152
(i) County: San Diego

8. | declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Date: January 7, 2015 SEE ATT:CHED NOTARIZED AFFIDAWT
Signature:
GEORGE HANDEL
Jud. Coun. form, rule 2.150 CRC
JC Form POS 010 (Rev. January 1, 2007) PROOF OF SERVICE
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R Affidavit of Process Server
SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO
(NAME OF COURT)

ANDREA FAGERSTROM, etal. ,« AMAZON.COM, INC. 37-2014-00040303-CU-BT-CTL
PLAINTIFF/PETITIONER DEFENDANT/RESPONDENT CASE NUMBER

1 GEORGE HANDEL , being first duly sworn, depose and say: that I am over the age of 18 years and
not a party to this action, and that within the boundaries of the state where service was effected, | was authorized by law to
perform said service.

Service: | served AMAZON.COM, INC./AUTHORIZED AGENT: CORPORATION SERVICE COMPANY-CSC
NAME OF PERSON/ENTIT BEING SERVED

with (iist documents) T IRST AMENDED COMPLAINT

by leaving with CYNTHIA JONES CUSTOMER SERVICE ASSOCIATE p,
: NAME RELATIONSHIP
[J Residence
ADDRESS CITY / STATE
~ @ Business 300 DESCHUTES WAY SOUTHWEST SUITE 304 TUMWATER/WA 98051
ADDRESS CIT /STATE
on DECEMBER 31, 2014 a1 1:41PM
DATE TIME

[0 Inquired if subject was a member of the U.S. Military and was informed they are not.

Thereafter copies of the documents were mailed by prepaid, first class mail on

DATE
from

cITY STATE ZIP

Manner of Service:

¥ Personal: By personally delivering copies to the person being served.

O Substituted at Residence: By leaving copies at the dwelling house or usual place of abode of the person being
served with a member of the household over the age of and explaining the general nature of the papers.

[ Substituted at Business: By leaving, during office hours, copies at the office of the person/entity being served with
the person apparently in charge thereof.

0O Posting: By posting copies in a conspicuous manner to the front door of the person/entity being served.

Non-Service: After due search, careful inquiry and diligent attempts at the address(es) listed above, | have been
unable to effect process upon the person/entity being served because of the following reason(s):

- D Unknown at Address [ Moved, Left no Forwarding  [J Service Cancelled by Litigant (] Unable to Serve in Timely Fashion
T 1] Address Does Not Exist [ Other :

Service Attempts: Service was attempted on: (1) 2
DATE TIME DATE TIME
(3)__ (4) (5)
DATE TIME DATE TIME DATE TIME
Description:. Age Sex Race Height Weight Hair Beard Glasses

ARy /4

SIGNATURE OF PROCESS SERVER

SNy - V
SUBSCRIBED AND SWORN v 'ﬂﬂq 7%~ _dayof _Jeaecary ,20/S by @"70 7M
Proved to me on the basis 3 Egv, o d to be the perso béared before me.
)
Ry

, n(s) who

N R eratf
FXFLTG Y
£ 28 --- Z z SIGNATURE OF NOTARY PUBLIC
Z % Z, Z
Zz % & 22 -
% ”/,,’ fues, FOZ NOTARY PUBLIC for the state of___ &I

% O AT Oy &

I’,’@)‘\’“"' 2~28 5y éc,g

il'” : ““\ , LT\
[ FORM 21T € OF m%ﬁssocmﬂouw OF PROFESSIONAL PROCESS SERVERS
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Andrea Fagerstrom and Allen Wiseley (collectively, the “Plaintiffs”), individually and on?i

|
behalf of all others similarly situated, based on the investigation of counsel as to the actions and?
omissions of defendant herein, and by their own individual knowledge as to those averments
pertaining to named Plaintiffs own circumstances, hereby complains against defendant

Amazon.com, Inc. (“Defendant” or “Amazon”) as follows:

I INTRODUCTION

1. This consumer class action seeks to remedy Defendant’s false advertising of
purported discounts on its website, Amazon.com, that violated California Statutes and are likely to
deceive reasonable consumers. California Business & Professional Code, Section 17501,
specifically states that:

No price shall be advertised as a former price of any advertised thing, unless the

alleged former price was the prevailing market price as above defined within three

months next immediately preceding the publication of the advertisement or unless

the date when the alleged former price did prevail is clearly, exactly and
conspicuously stated in the advertisement.

Federal regulation 16 C.F.R. § 233.1(a) also speaks disfavorably regarding Defendant’s business

practices:

One of the most commonly used forms of bargain advertising is to offer a reduction
from the advertiser’s own former price for an article. If the former price is the
actual, bona fide price at which the article was offered to the public on a regular
basis for a reasonably substantial period of time, it provides a legitimate basis for
the advertising of a price comparison. Where the former price is genuine, the
bargain being advertised is a true one. If, on the other hand, the former price being
advertised is not bona fide but fictitious--for example, where an artificial, inflated
price was established for the purpose of enabling the subsequent offer of a large
reduction--the “bargain” being advertised is a false one; the purchaser is not
receiving the unusual value he expects. In such a case, the “reduced” price is, in
reality, probably just the seller’s regular price.

This caused Plaintiffs to purchase products from Amazon.com they would not have purchased had

Defendant not engaged in false advertising, and pay shipping charges that could have been saved by
buying the same product in a retail store. |

2. Defendant operates the immensely popular retail website, Amazon.com, a websité;
that allows consumers to purchase almost anything ranging from food to furniture onlinef.
Consumers can purchase items from Amazon on their computer or mobile device, and suc}j

products are delivered directly to the customer’s home. As of last year (2013), Amazon.com hosted
1
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1,510,000 customer accounts and realized in excess of $44.5 billion dollars in sales revenue from
its North American operations. Due to the massive number of products and services Defendant
offers, and the number of customers who visit Amazon.com daily, Amazon is the largest Internet
based retailer in the United States.

3. Amazon’s size and form does not immunize it from all normal competitive market
pressures. Amazon faces evolving (and often intense) competition from traditional brick-and-
mortar retail locations and various retail websites. Accordingly, Amazon has adopted a marketing
strategy for overcoming its competitors by not only presenting profuse selection and a high level of
convenience, but also reinforces the perception of attractive pricing. In fact, to strengthen the
perception of Amazon.com as a low price leader, Defendant carefully garners a reputation that its
internet-based business model allows it to consistently offer significantly lower prices than its
traditional competitors. Indeed, Amazon is candidly states that “[w]e strive to offer our customers
the lowest prices possible through low everyday product pricing and shipping offers, and to
improve our operating efficiencies so that we can continue to lower prices for our customers.”

4, Competitors adopting Amazon’s business model, decreasing retail profit margins
and price matching guarantees have made it increasingly difficult for Amazon to deliver lower
prices then the prevailing market. Accordingly, Amazon increasingly has focused its efforts on
presenting itself as the unchallenged low price leader, even if the perception is not always accurate.

5. One particularly effective, but unlawful, marketing tool that Amazon uses to

"

underpin its low price reputation is Defendant’s routine of conspicuously displaying the “savings’

that customers will realize by purchasing an item on its website. To impress on the consuming

public the purported superiority of Amazon’s price model, Defendant advertises most of its

products in an uniform fashion: (1) first, Amazon displays the “list” pricing of an item on its
website, which is represented as the item’s normal retail price with the typeface struck-througlﬁl
(e.g. “List Price: $329:00”); (2) second, the website displays Amazon’s product price in contrasting
red font (e.g. “Price: $299.00”); and (3) third, Amazon lists the amount “saved” by purchasing
from its website by highlighting the dollars saved with the percentage of cost savings representegﬁ

(e.g. “You Save: $30.00 (9%)”).

CLASS ACTION COMPLAINT
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6. The amount of savings advertised by Amazon is illusory and/or grossly overstated.;
This is because the “list” price used to calculate the quantum of reported “savings” is not the
prevailing marketing price of obtaining the same product from one of Amazon’s competitors or the
price charged by Amazon for the subject item in the normal course of its business. Rather, the;
“list” price is the highest price the product has ever been listed for, regardless of when that priceé
was advertised. Simply stated, Defendant cherry-picks the highest price it can find for the item and
uses it to create a significant price discrepancy and the impression of considerable savings for its;
customers.

7. The reality is that the Amazon price is no different than the price of competitors,

and no discount is provided over Amazon.com’s everyday pricing. Its customers are not realizing

the savings portrayed or expected by purchasing these advertised “discounted” products from
Amazon. In fact, if all other factors are equal, a customer may incur higher costs by purchasing a
product through Amazon.com (due to shipping and handling fees), costs not incurred when
shopping at traditional brick-and-mortar retailers. Additionally, had Plaintiffs and members of the
Class known that the discounts on Amazon.com were illusory as overstated and manipulative, they
would not have purchased their products from Amazon and/or purchased them elsewhere.

8. Amazon’s business practice is a per se violation of the California False Advertising
Law (“FAL”), CAL. Bus. & PrRoF. CoDE § 17501. If a retailer advertises price reductions, the FAL
requires a retailer to determine the “list” price based on data for the prevailing market price
retrieved for over the immediately prior three months (or, alternatively state the date on which the
list price was established). Additionally, Defendant’s conduct also violates the California
Consumer Legal Remedies Act (“CLRA”), CAL. C1v. CODE §§ 1770, et seq., and the California
Unfair Competition Law (“UCL”), CAL. Bus. & PROF. CODE §§ 17000, ef seq. Plaintiffs thus seek
restitution, injunctive, declaratory, and other equitable relief as may be deemed proper by the
Court.

IL JURISDICTION AND YENUE

9. This Court has jurisdiction over this action pursuant to Article 6, § 10 of the

California Constitution, California Business & Professions Code § 17203, Civil Code § 1780(d{
3 1
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and Code of Civil Procedure §§ 382 and 410.10.
10.  This Court has jurisdiction over Defendant because it conducts substantial business

within California.

11.  Venue is proper in this Court pursuant to Code of Civil Procedure § 395 becausc?
Plaintiff contracted with the Defendant and a substantial or significant portion of the conductj;
complained of herein occurred and continues to occur within this County. |

III. PARTIES

12. Plaintiff Andrea Fagerstrom is, and at all times relevant hereto was, a resident 01;
San Diego, California, and a citizen of California. On or about September 12, 2014, Fagerstrom’j
purchased a Vitamix Certified Reconditioned Standard Blender from Amazon.com. The blenderi
was “listed” on Amazon’s website for $329, but Amazon touted its price as $299. Amazor
expressly represented to Fagerstrom, and the public at large, that she would save “$30.00 (9%)” by
purchasing the product on its website. The representation was demonstrably false.

13.  The discount touted by Amazon on Plaintiff’s Vitamix Certified Reconditioned
Standard Blender was illusory because the genuine market price for the blender at the time was
really $299, and not the list price displayed on Defendant’s website. Indeed, other retailers, such as
Target.com, had the same blender for the same price. Even the manufacturer, Vitamix, sold the
same blender on its website for $299 (and did so since at least February 9, 2014). Accordingly,
Amazon was disingenuous in representing that Fagerstrom, and the general public, was receiving a

substantial discount by purchasing her Vitamix blender of Amazon.com or that the “list” price was

$329.

14. Plaintiff Allen Wisely is, and at all times relevant hereto was, a resident of San
Diego, California, and a citizen of California. On or about April 22, 2103, Wisely purchased a
Digital to Analog Audio Converter from Amazon.com. This Audio Converter was “listed” on

Amazon’s website for $59, but Amazon stated that its sellers could offer the item for $21. Amazon

<

expressly represented to Wisely, and the public at large, that he would save $48.00 or 64% by
purchasing the product on its website. The representation was also false.

15. The Amazon “list” price represented price at which the same Audio Converter was
4
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first offered on Amazon.com in 2010. Amazon neither listed the Audio Converter on its website foﬁ
$59 since 2010 nor does Amazon disclose that the list price is over four years old. Similar digital to
analog audio converters currently sell for substantially less than $59 in the online retail market.:
Nevertheless, Amazon maintains that Wisely, and the general public, are save more than 50% by
buying this product on their website.

16.  Defendant Amazon.com, Inc. is a Delaware Corporation headquartered in Seattle,
Washington. Amazon is the largest online retailer in the United States. Amazon operates the
popular website, Amazon.com which allows both Amazon and its subsidiaries, as well as other
individuals, manufacturers, retailers and distributors, to sell their products online, directly tQ
consumers, including millions of individuals in California. As such, Amazon sells both product§
from its own retail subsidiary, Amazon.com LLC, and products from other independent sellers who
have agreed to list their products on Amazon’s website. Amazon does not have any physical retail
locations, however it does operate a number of distribution centers in California. |

17. Amazon.com started as an online bookstore, but has diversified to now sellE
numerous types of consumer goods, including DVDs, CDs, videos and MP3s, software, video
games, clectronics, apparel, furniture, food, toys, appliances, clothing, and jewelry.

18.  Plaintiffs do not know the true names of defendants DOES 1 through 50 inclusive,
and therefore sues them by those fictitious names. Plaintiffs are informed and believe, and on the
basis of that information and belief allege, that each of the doe defendants arc in some manner
proximately responsible for the events and happenings alleged in this complaint and for Plaintiffs’
injuries, damages, restitution and equitable remedies prayed for herein.

IV. SUBSTANTIVE ALLEGATIONS

A. Amazon’s Advertising Practices
19.  Upon browsing for products on Amazon’s website, a consumer can either search for

the specific product they wish to purchase or browse products grouped by category into

“departments” and numerous sub-categories (e.g., “Books & Audible,” “Electronics and
Computers,” etc). Regardless of which method is used, consumers are presented with pages of

“results” germane to their request. These “result pages™ provide a picture of the products being sold
5 |
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and a short description of multiple products fitting the description of the sought after product, so

that a consumer might quickly find the item they wish to purchase.
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20.  Amazon chooses to display only a limited amount of information on its results

pages, ie., the information Defendant believes is most material to prospective customers. Among
the most prominent of the information provided is the products’ title, its availability, consumerj
reviews, and its price. It is clear by the font and space dedicated to each element that Amazon
understands that its customers are highly influenced by the price of the product when deciding td
purchase from its website.

21.  Amazon not only includes its pricing for an item, but also the price charged by other
sellers who have agreed to make their products available on Amazon. Both Amazon’s price and the
prices charged by its independent sellers for a given product are represented as a “discount” price
relative to the “list” price. Thus, a reasonable consumer is provided the false impression that when
purchasing products on Amazon, they receive a deal compared to other retailers and/or the Amazon
normal pricing.

22. When a customer selects a product from the results page, they are directed to a web-
page having more detailed information about that product. Effectively, the first and certainly thé
most prominently displayed information presented by Defendant on each product page is

Amazon’s discount pricing:

CLASS ACTION COMPLAINT
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As noted above, Amazon.com acts uniformly to present a “list” pricing of an item for sale on ité
website. The “list” price, represented to be the item’s normal price, is followed by Amazon’s
contrasting (lower) price in red lettering, the amount saved represented in total dollars, and a
percentage of the “false” savings. ‘

23. Because Amazon advertises the amount of the discount as both a total dollar numbe%
and as a percentage of the “list” price displayed, it behooves Amazon to make the “list” price as
large as possible (to create the appearance of vast savings). Accordingly, when determining its
“list” price, Defendant’s consistently uses the highest price at which a product has ever been
“listed” regardless of when or where this product was ever listed for the indicated price};
Consequently, Defendant regularly misinforms its consumers regarding the most rnateriai
disclosure regarding their transaction: the price. |

24.  Defendant’s deceptive practices of displaying a list price which bears no relation tq

the prevailing market are a consistent part of Defendant’s memorialized business practices‘L
Defendant’s “list” price is the highest manufacturer’s suggested retail price (“MSRP”) and, as
such, an inaccurate representation of the market price of the subject item for a given time period fo ;"
a particular location or the price at which the product was previously sold on Defendant’s website

Indeed, the MSRP is by definition only a suggestion directed at retailers and therefore not a

reasonable basis to conclude it reflects the average price available within the market.
7
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25.  Defendant relies on the highest MSRP because it has no independent policy or
system to ensure that the “list” price reflects the prevailing market price at a given time. This is not

a simple oversight. Defendant resorts to the artificially inflated “list” prices which mislead the

general public about the true discount(s) available and maintains the illusion that Amazon pricing
is consistently lower than available through other sources. If Amazon actually included a validjg
“list” price reflecting the immediate retail market price for a product, reasonable consumers would
learn that Amazon does not provide the deals it purports to offer.

26.  Due to automatic price matching policies, and the invisible hand of the market, 1f
one retailer lowers its price, others must follow suit. Amazon and its competition are no exception.i
For example, the LG Electronics S5LB5900 55-Inch 1080p LED TV listed on Amazon.com, as
depicted in the above screenshots, was also listed on Best Buy’s website, Walmart’s website, and
Newegg.com for the same price (if not less) as listed by Amazon during the same period.! Thus, na
basis for Defendant to assert that the customer is receiving a substantial discount, when the
customer is only paying Amazon the then prevailing market price.

27.  Defendant’s illusory “discounts” are particularly misleading because consumers
often make purchasing decisions based on a reference price - that is, customers will often make

>

purchasing decision when they believe products to be less expensive than the perceived “normal’

=

price for a given item. By advertising “discounts” derived from inaccurate “list” pricing, Defendan
takes advantage of such well documented consumer behavior in order to influence consumers into

immediately purchasing an item. Additionally, Defendant’s practices mollifies consumers’

concerns about missing the “better deal”, and serves to discourage comparison shopping. Finally,

such discounts additionally create a false sense of urgency, contributing to the impression that a

|
|
|
|

' Both newegg.com and Best Buy offered the same television for the same price. Walmart
advertised the same TV for significantly less. See http://www.bestbuy.com/site/Ig-55-class-54-5-8-
diag--led-1080p-120hz-hdtv/6053009.p?id=1219184625084&skuld=6053009; http://www.walmart
.com/ip/LG-55LB5900-55-1080p-601{z-Class-LED-HDTV/38378301; and http://www.newegg.
com/ Product/Product.aspx?Item=N82FE 16889005875

8

i
i
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consumer should act quickly or lose a significant savings.?

28.  Defendant uses these ersatz illusory discounts to create the impression that onlincit
retailers have efficiencies in their operations, can offer more competitive prices and are worth thé
inconvenience of not purchasing the same product at a local retailer. Thus, Defendant’s actioné
harmed, and continue to harm, Plaintiffs, members of the Class, and market competitors.

B. California False Advertising Law |

29. By marketing a product’s “list” price at an artificially high level - a level that woulci
not be competitive in the current prevailing market or at a price for which it never intends to sel;l
the product - Defendant concocts a discount that does not exist. This method of advertising 1é
materially misleading to the average consumer, who is often swayed into purchasing a product b)iv
the prospect of a large discount.

30.  But, such practice is not novel or unique. Historically, unscrupulous retailers have
frequently used the same misleading tactic - overstating or manufacturing a “discount” to help sel
products instead of the competition. Accordingly, both California lawmakers and federal regulators
have each sought to prohibit the injurious conduct. California Business & Professional Code
Section 17501, specifically states that:

No price shall be advertised as a former price of any advertised thing, unless the

alleged former price was the prevailing market price as above defined within

three months next immediately preceding the publication of the advertisement

or unless the date when the alleged former price did prevail is clearly, exactly and
conspicuously stated in the advertisement.

(Emphasis added). The provision of Section 17501 differentiates subjective uncertainty from clear

illegality. The market price at the time of publication of such an advertisement is the price charged

h

in the locality where the advertisement is published. Accordingly, Defendant can only properly

|
include a “list” price for comparative purposes in its advertisements if (1) the prevailing market

price has been researched (in California) and the list price is the average retail market price withiih

the past three months, or (2) it advertises the date on which the published “list” price was in effect.

2 See generally, Grewal, Krishnan, Baker & Norm, “The Effect of Store Name, Brand Name
and Price Discounts On Consumers’ Evaluations And Purchase Intentions” 74 Journal of Retailing
3, p. 331 (1998).
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31.  Based upon Deff:ndant’s written policies, the “list” price for an item is not
determined by Amazon referencing a “prevailing market price” within the prior three months. It
instead displays the highest MSRP. Amazon also does not state the date from which the “list” priceg
was derived. This allows Amazon to continue to influence sales by using a “list” price that 1s’
woefully out-of-date, bearing no relation to the currently prevailing markets.

32.  Defendant’s practices are cited with disapproval by certain federal regulationsi
intended to protect consumers: 7

One of the most commonly used forms of bargain advertising is to offer a reduction

from the advertiser’s own former price for an article. If the former price is the
actual, bona fide price at which the article was offered to the public on a regular

basis for a rcasonably substantial period of time, it provides a legitimate basis for

the advertising of a price comparison. Where the former price is genuine, the
bargain being advertised is a true one. If, on the other hand, the former price being
advertised is not bona fide but fictitious--for example, where an artificial, inflated 5
price was established for the purpose of enabling the subsequent offer of a large |
reduction--the “bargain” being advertised is a false one; the purchaser is not 5
receiving the unusual value he expects. In such a case, the “reduced” price is, in |
reality, probably just the seller’s regular price.

16 C.F.R. § 233.1(a).
33.  The law thus confirms what is painfully apparent to a shopper: a business acla%
improperly when it completely manufactures or exaggerates a discount intended to make products

appear more attractive.

V. CLASS ALLEGATIONS

34.  Plaintiffs bring this action as a class action pursuant to ( Cal. Civ, Proc. Code 382
for the following Classes of persons:
All persons residing in California who, within four (4) years of the filing of this ,
Complaint, according to Defendant’s records, purchased a product for which |
Defendant advertise both a “list” price and its retail price.
Excluded from the Class are all legal entities, Defendant herein and any person, firm, trust,
corporation, or other entity related to or affiliated with Defendant, any entities that purchased thfe
Class Products for resale, as well as any judge, justice or judicial officer presiding over this mattejr
and members of their immediate familics and judicial staff. |

35. Defendant maintains accurate records of all transactions occurring on its website,

including the name, mailing address, email and billing information of each of the Class memberé.
|
10 ;
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While the exact number of Class members is unknown to Plaintiffs at this time, Plaintiffs aré
informed and believes that there are hundreds of thousands of members in the proposed Class, if
not more, and can be ascertained through discovery. The number of individuals who comprise thé
Class are so numerous that joinder of all such persons is impracticable and the disposition of their
claims in a class action, rather than in individual actions, will benefit both the parties and the
courts.

36.  Defendant has acted with respect to the Class in a manner generally applicable to
each Class member, making class-wide injective and declaratory relief proper.

37.  There is a well-defined community of interest in the questions of law and faci
involved in the action, which affect all Class members. Among the questions of law and facit
common to the Class are, infer alia: ’

(a) Whether Defendant advertises its “discounted” products in a deceptive,
false, or misleading manner;
(b) Whether Defendant’s advertised “list” price is determined by averaging thé
price of said product in the pfevailing market over the previous three months;
© Whether Defendant’s advertised the date on which the “list” price of a

product is determined if it is not calculated by the average over the previous three months;

(d) Whether Defendant’s alleged business practices constitutes unfair methodg
of competition and unfair or deceptive acts or practices in violation of, inter alia, CAL. BUS;
& Pror. CopE §§ 1770, ef seq., by making false or misleading statements of faci
concerning reasons for, existence of, or amounts of price reductions. |

(e) Whether Defendant’s  business practices, alleged herein, constitute
misleading and deceptive advertising under, inter alia, CAL. BUS. & PROF. CODE §§ 17500;
01. E

63} Whether Defendant’s business practices, alleged herein, constituteé
“unlawful,” “unfair,” or “fraudulent” business acts or practices under, inter alia, CAL. BUS.
& Pror. Conk §§ 17200, including:

(1) Whether Defendant’s advertisement of illusory discounts constitutes
1
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“unlawful” or “unfair” business practices by violating the public policies set out in
CAL. C1v. CoDE §§ 1770(a)(13), CAL. Bus. & Pror. CODE §§ 17500-01, 16 C.F.R. §
233.1, and other California and federal statutes and regulations;

(ii) Whether Defendant’s advertisement of illusory discounts is
immoral, unethical, oppressive, unscrupulous or substantially injurious to
consumers;

(iii) ~ Whether Defendant’s advertisement of illusory discounts constitutes
an “unfair” business practice because consumer injury outweighs any countervailing
benefits to consumers or competition, and because such injury could not bé
reasonably avoided by consumers; and l

(iv) Whether Defendant’s advertisement of illusory discounts constituteéﬁ:
a “fraudulent” business practice because members of the public are likely to b§
deceived; |

(h) The nature and extent of equitable remedies, including restitution of

shipping costs; and declaratory and injunctive relief to which Plaintiffs and the Class are

entitled; and ,

(i) Whether Plaintiffs and the Class should be awarded attorneys’ fees and thé

costs of suit for Defendant’s violations of the UCL, FAL, and CLRA.

Plaintiffs’ claims are typical of the claims of the other members of the Class. A]’l

members of the Class have been and/or continue to be similarly affected by Defendant’s wrongful
conduct as complained of herein, in violation of California law. Plaintiffs are unaware of any

interests that conflict with or are antagonistic to the interests of the Class.

Plaintiffs will fairly and adequately protect the Class members’ interests and havéa

retained counsel competent and experienced in consumer class action lawsuits and comple}k
litigation. Plaintiffs and their counsel have the necessary financial resources to adequately and

vigorously litigate this class action, and Plaintiffs are aware of their duties and responsibilities to

A class action is superior to all other available methods for the fair and efficient
12 |
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adjudication of this controversy since joinder of all members is impracticable. Furthermore, as theg
damages suffered by individual Class members may be relatively small, the expense and burden of:
individual litigation make it virtually impossible for Class members to individually redress thcjé,
wrongs done to them. There will be no difficulty in managing this action as a class action. |

41.  Defendant has acted on grounds generally applicable to the entire Class with respect:f
to the matters complained of herein, thereby making appropriate the relief sought herein with
respect to the Class as a whole.

FIRST CAUSE OF ACTION

Violation of CAL. Bus. & PROF. CODE §§ 17500, ef seq. -
Untrue, Misleading and Deceptive Advertising

42.  Plaintiffs hereby incorporate by reference the allegations contained in the precedingﬁ
paragraphs of this Complaint. |

43, California Business and Professional Code, Section 17501, states that:

No price shall be advertised as a former price of any advertised thing, unless the

alleged former price was the prevailing market price as above defined within three

months next immediately preceding the publication of the advertisement or unless

the date when the alleged former price did prevail is clearly, exactly and

conspicuously stated in the advertisement.

For the purpose of Section 17501, the retail market price at the time of publication of such
advertisement is the retail price in locality wherein the advertisement is published.

44, At all material times, Defendant engaged in a scheme of advertising that its products‘%
were subject to a discount when such discounts were illusory and did not reflect the “prevai]ingj
marketing price” of the item for a particular time period in a particular location or even the price ai
which the product was previously sold on Defendant’s website. ’

45, At all material times, Defendant did not include the date on which its “list” price
was established.

46.  Defendant’s advertisement of an inflated list price misrepresented and/or omitted
the true nature of Defendant’s pricing. Said advertisements were made to consumers located within

the State of California, and come within the definition of advertising as contained in CAL. Bus. &

Pror. CODE §§ 17500, ef seq., in that such promotional materials were intended as inducements to
13 :
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purchase products on Amazon.com and are statements disseminated by Defendant to Plaintiffs and
other members of the Class. In the exercise of reasonable care, Defendant should have known, thaﬁ
the statements regarding its pricing were false, misleading, deceptive and violated California law. |

47. Defendant has prepared and distributed within the State of California, vig its retaif
website, Amazon.com, that its products were subject to substantial discounts. Plaintiffs, necessarilyj
and reasonably relied on Defendant’s statements regarding the pricing of its products, and a]l%
members of the Class were exposed to such statements. Consumers, including Plaintiffs and
members of the Class, were among the intended targets of such representations.

48.  The above acts of Defendant, in disseminating said misleading and deceptiveji
statements throughout the State of California, including Plaintiffs and members of the Class, were
and are likely to deceive reasonable consumers by obfuscating the true nature of Defendant’s
discounts, thus were violations of CAL. Bus. & PrOF. CODE §§ 17500, ef seq. |

49.  Plaintiffs and other members of the Class who purchased products from Defendant’s
website suffered a substantial injury. Had Plaintiffs and members of the Class known that
Defendant’s materials, advertisement and other inducements misrepresented and/or omitted the
true nature of Defendant’s discounts, they would not have purchased products from Amazon.com;
or paid less for them. |

50.  Plaintiffs, on behalf of themselves and all other similarly situated Califomié
consumers, and as appropriate, on behalf of the general public of the state of California, seek
injunctive relief prohibiting Defendant {rom continuing the unlawful practices alleged herein;
directing Defendant to make corrective notices both on its website and in other appropriate mediai
allowing Class members to return any products purchased on Defendant’s website, at Defendant’§
expense, which were subject to Defendant’s unlawful pricing policy or alternatively requiring
Defendant to price match any competitor’s advertised price for the same product, refund of angf
shipping and handling fees for any products purchased on Defendant’s website subject to

Defendant’s unlawful pricing policy, and any other relief deemed improper by the Court.

14
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SECOND CAUSE OF ACTION

Violation of CAL. Civ. CODE §§ 1750, ef seq.-
Misrepresentation of the Existence of a Discount

51.  Plaintiffs hereby incorporate by reference the allegations contained in the preceding
paragraphs of this Complaint. |

52. Defendant sells “goods™ and “services” as defined by California Civil Code §1761.

53. Defendant is a “person” as defined by California Civil Code §1761(c). |

54.  Plaintiffs and Class members are “consumers” within the meaning of California
Civil Code §1761(d) because they purchased the products from Amazon.com for personal, fami]y
or household use. |

55.  The sale of the products to Plaintiffs and Class members via Defendant’s website is
a “transaction” as defined by California Civil Code §1761(e).

56. By misrepresenting the “list” price of its products, and thus any discounts derived
therefrom, Defendant made false or misleading statements of fact concerning reasons for, existence
of, or amounts of price reductions, in violation of California Civil Code §1770(a)(13).

57.  Plaintiffs and Class members were harmed as a result of Defendant’s unfair
competition and deceptive acts and practices. Had Defendant disclosed the true nature of its
discounts, Plaintiffs and the Class would not be misled into purchasing products from Defendant’s
website, or, alternatively, paid less for them.

58.  Plaintiffs, on behalf of themselves and all other similarly situated California
consumers, and as appropriate, on behalf of the general public of the state of California, seek
injunctive relief prohibiting Defendant from continuing the unlawful practices alleged herein,
directing Defendant to make corrective notices both on its website and in other appropriate media,
allowing Class members to return any products purchased on Defendant’s website, at Defendant’s
expense, which were subject to Defendant’s unlawful pricing policy, or alternatively requiring
Defendant to price match any competitor’s advertised price for the same product, refund of any
shipping and handling fees for any products purchased on Defendant’s website subject to

Defendant’s unlawful pricing policy, and any other relief deemed proper by the Court.
15
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THIRD CAUSE OF ACTION

Violation of CAL. BUS. & PROF. CODE §§ 17200, ef seq. -
Unlawful Business Acts and Practices

59.  Plaintiffs hereby incorporate by reference the allegations contained in the preceding
paragraphs of this Complaint.
60. California Business and Professional Code, Section 17501, states:

No price shall be advertised as a former price of any advertised thing, unless the
alleged former price was the prevailing market price as above defined within three
months next immediately preceding the publication of the advertisement or unless
the date when the alleged former price did prevail is clearly, exactly and
conspicuously stated in the advertisement.

61.  Federal regulations also prohibit the use of deceive and illusory discounts:

One of the most commonly used forms of bargain advertising is to offer a reduction

from the advertiser’s own former price for an article. If the former price is the

actual, bona fide price at which the article was offered to the public on a regular

basis for a reasonably substantial period of time, it provides a legitimate basis for

the advertising of a price comparison. Where the former price is genuine, the

bargain being advertised is a true one. If, on the other hand, the former price being

advertised is not bona fide but fictitious--for example, where an artificial, inflated

price was established for the purpose of enabling the subsequent offer of a large

reduction--the “bargain” being advertised is a false one; the purchaser is not

receiving the unusual value he expects. In such a case, the “reduced” price is, in
reality, probably just the seller’s regular price.
16 C.F.R. § 233.1(a).

62. California Civil Code §1770(a)(13) prohibits making false or misleading statements
of fact concerning reasons for, existence of, or amounts of price reductions.

63.  The business practices alleged above are unlawful under California Business &
Professional Code §§ 17500, ef seq., California Civil Code §1770(a)(13) and federal regulations,
cach of which forbids Defendant’s untrue, fraudulent, deceptive, and/or misleading marketing and
advertisements.

64. Plaintiffs and Class members were harmed as a result of Defendant’s unfair
competition and deceptive acts and practices. Had Defendant disclosed the true nature of their
“discounts,” Plaintiffs and the Class would not be misled into purchasing products from

Defendant’s website, or, alternatively, paid less for them.

65. Plaintiffs, on behalf of themselves and all other similarly situated California
16
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consumers, and as appropriate, on behalf of the general public of the state of California, seek
injunctive relief prohibiting Defendant form continuing the unlawful practices alleged herein,
directing Defendant to make corrective notices both on its website and in other appropriate media,
allowing Class members to return any products purchased on Defendant’s website, at Defendant’s
expense, which were subject to Defendant’s unlawful pricing policy, or alternatively requiring
Defendant to price match any competitor’s advertised price for the same product, refund of any
shipping and handling fees for any product purchased on Defendant’s website subject to
Defendant’s unlawful pricing policy, and any other relief deemed improper by the Court.

FOURTH CAUSE OF ACTION

Violation of CAL. BuS. & PROF. CODE §§ 17200, ef seq. -
Unfair Business Acts and Practices

66.  Plaintiffs hereby incorporate by reference the allegations contained in the preceding
paragraphs of this Complaint. |

67.  Plaintiffs and other members of the Class suffered a substantial injury by virtue of
Defendant’s unlawful scheme of advertising that its products were subject to discounts when such
discounts were illusory and did not reflect the “prevailing marketing price” of the item during any
particular time period at a particular location or even the price at which the product was previousl&
sold on Defendant’s website. |

68.  Defendant’s actions alleged herein violate the laws and public policies of Califomifa
and the federal government as set out in preceding paragraphs of this Complaint. |

69.  There is no benefit to consumers or competition by allowing Defendant to
deceptively market and advertise nonexistent discounts in violation of California Law. |

70. Plaintiffs and Class members who purchased products from Defendant’s wcbsit;:
had no way of reasonably knowing that the “list” price was artificially inflated and did not reflect
the true nature of the discount offered on Defendant’s products. Thus, Class members could not
have reasonably avoided the injury they suffered.

71.  The gravity of the harm visited upon Plaintiffs and Class members outweighs any

legitimate justification, motive or reason for marketing and advertising discounted products in a
17
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deceptive and misleading manner which violates California law. Accordingly, Defendant’s actions
are immoral, unethical, unscrupulous and offend the established California public policies is
substantially injurious to Plaintiffs and members of the Class.

72.  The above acts of Defendant, in disseminating said misleading and deceptive
statements throughout the State of California to consumers, including Plaintiffs and members of the
Class, were and are likely to deceive reasonable consumers by obfuscating the true nature and
amount of the nature and existence of product in violations of CAL. BUS. & PROF. CODE §§ 17500,
el seq., and California Civil Code §1770(a)(13).

73. Plaintiffs and Class members were harmed and suffered actual damages as a result
of Defendant’s unfair competition and deceptive acts and practices. Had Defendant disclosed the
true nature of their discounts, Plaintiffs and the Class would have purchased products fronji
Defendant’s website, or, alternatively, paid significantly less for them. |

74. Plaintiffs, on behalf of themselves and all other similarly situated Californié
consumers, and as appropriate, on behalf of the general public of the state of California, seeks
injunctive relief prohibiting Defendant form continuing the unlawful practices alleged hereinf,
directing Defendant to make corrective notices both on its website and in other appropriate medié,
allowing Class members to return any products purchased on Defendant’s website, at Defendant’s
expense, which were subject to Defendant’s unlawful pricing policy or alternatively requiring
Defendant to price maich any competitor’s advertised price for the same product, refund of any
shipping and handling fees for any purchased on Defendant’s website subject to Defendant’s
unlawful pricing policy and any other relief deemed improper by the Court.

FIFTH CAUSE OF ACTION

Violation of CAL. Bus. & PROF. CODE §§ 17200, ef seq. -
Fraudulent Business Acts and Practices
75.  Plaintiffs hereby incorporate by reference the allegations contained in the preceding
paragraphs of this Complaint.
76.  Such acts of Defendant as described above constitute a fraudulent business practicé

under CAL. Bus. & PROF. CODE §§ 17200, e/ seq.
18
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77.  As more fully described above, Defendant misleadingly markets and advertises ité
products as discounted from a “list” price, when such discounts are illusory and/or overstatedj
Defendant’s misleading marketing and advertisements are likely to, and do, deceive reasonable
consumers. Indeed, Plaintiffs and other members of the Class were unquestionably deceived aboué
the nature of Defendant’s pricing, as Defendant prominently displayed its products as discounted
on its website which consumers must use to purchase Amazon’s offerings.

78.  Defendant’s misleading and deceptive practices caused Plaintiffs and other
members of the Class to purchase the products and/or pay more than they would have otherwisé
had they known the true nature of Defendant’s advertisements.

79.  Plaintiffs and Class members were harmed as a result of Defendant’s unfair
competition and deceptive acts and practices.

80.  Plaintiffs, on behalf of themselves and all other similarly situated California
consumers, and as appropriate, on behalf of the general public of the state of California, Seeké
injunctive relief prohibiting Defendant form continuing the unlawful practices alleged herein,
directing Defendant to make corrective notices both on its website and in other appropriate media,
allowing Class members to return any products purchased on Defendant’s website, at Defendant’s
expense, which were subject to Defendant’s unlawful pricing policy or alternatively requiriné
Defendant to price match any competitor’s advertised price for the same product, refund of any
shipping and handling fees for any purchased on Defendant’s website subject to Defendant’s
unlawful pricing policy and any other relief deemed improper by the Court. |

SIXTH CAUSE OF ACTION

Declaratory Relief, Cal. Civ. Code § 1060
81.  Plaintiffs hereby incorporate by reference the allegations contained in the preceding
paragraphs of this Complaint. ‘
82. Pursuant to California Civil Code, Section 1060, Plaintiffs and the Class are entitled
to have this Court declare their rights and legal relations under Defendant’s Conditions of Use. |
83. Accordingly, Plaintiffs, on behalf of themselves and the Class, pray for a declaration

that Defendant’s Conditions of Use represented an illusory and/or unconscionable contract and is
19
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unenforceable.

VI. PRAY FOR RELIEF

WHEREFORE, Plaintiffs and the Class pray for relief and judgment as follows:

A. For an order declaring that this action is properly maintained as a class action and
appointing Plaintiffs as representatives for the Class, and appointing Plaintiffs’ counsel as Class
counsel;

B. For an order enjoining Defendant from continuing to engage in the unlawful and
unfair business acts and practices as alleged herein;

C. For an order directing Defendant to make corrective notices on its website and in
other appropriate publications.

D. For an order directing Defendant to allow its customers to return any products
purchased on Defendant’s website, at Defendant’s expense, which were subject Defendant’s
unlawful pricing policy, within twelve (12) months of filing this complaint.

E. For an order requiring Defendant to price match any competitor’s advertised price
for the same product purchased from Amazon.com, which were subject Defendant’s unlawful
pricing policy, within twelve (12) months of filing this complaint;

F. For restitution of all shipping and handling fees charged for products purchased
from Amazon.com subject to Defendant’s unlawful advertising;

F. For an order awarding attorneys’ fees and costs of suit, including experts witness
fees as permitted by law; and

G. Such other and further relief as this Court may deem just and proper.

7
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VII. JURY TRIAL

Plaintiffs demand a trial by jury for all of the claims asserted in this Complaint so triable.

Respectfully submitted,

FINKELSZEIN RINSK LLP

¢

Dated: November 25, 2014 By:

Trenton R. Kashima, Esq.
Jeffrey R. Krinsk, Esq.
Mark L. Knutson, Esq.
William R. Restis, Esq.

Attorneys for Plaintiff
and the Class

21
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FINKELSTEIN & KRINSK LLP
Jeffrey R. Krinsk, Esq. (SBN 109234)
jrk@classactionlaw.com

Mark L. Knutson, Esg. (SBN 131770)
mlk@classactionlaw.com

William R. Restis, Esg. (SBN 246823)
wrr@classactionlaw.com

Trenton R. Kashima, Esg. (SBN 291405)
trk@classactionlaw.com

501 West Broadway, Suite 1250

San Diego, California 92101-3579
Telephone: (619) 238-1333

Facsimile: (619) 238-5425

Attorneys for Plaintiff
and the Putative Class

ELECTRONICALLY FILED
Superior Court of California,
County of San Diego

12/29/2014 at 04:24:00 P

Clerk of the Superior Court
By lklissa Reyes, Deputy Clerk

SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN DIEGO

ANDREA FAGERSTROM and ALLEN

WISELEY, individually and on behalf of all

other similarly situated Californians
Plaintiff,
V.
AMAZON.COM, INC., a Delaware
Corporation, and DOES 1 through 50
inclusive,

Defendants.

Case No: 37-2014-00040303-CU-BT-CTL

FIRST AMENDED CLASS ACTION
COMPLAINT FOR:

1. VIOLATION OF CAL. BUS. & PROF.
CODE 8§ 17500, et seq.;

2. VIOLATION OF CAL. CIV.CODE 88
1750, et seq.

3. VIOLATION OF CAL. BUS. & PROF.
CODE 88§ 17200, et seq. FOR
“UNLAWFUL” BUSINESS
PRACTICES;

4. VIOLATION OF CAL. BUS. & PROF.
CODE 88§ 17200, et seq. FOR
“UNFAIR” BUSINESS PRACTICES;

5. VIOLATION OF CAL. BUS. & PROF.
CODE 88§ 17200, et seq. FOR
“FRAUDULENT” BUSINESS
PRACTICES;

6. NEGLIGENT
MISREPRESENTATION; and

7. DECLARATORY RELIEF, CAL.
CIV. CODE § 1060.

JURY TRIAL DEMANDED
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Andrea Fagerstrom and Allen Wiseley (“Plaintiffs”), individually and on behalf of all
others similarly situated, based on the investigation of counsel as to the actions and omissions of
defendant herein, and by their own individual knowledge as to those averments pertaining to
named Plaintiffs’ own circumstances, hereby submits this First Amended Complaint (FAC) against
defendant Amazon.com, Inc (“Defendant” or “Amazon”):

l. INTRODUCTION

1. This consumer class action seeks to remedy Defendant’s false advertising of
purported discounts on its website, Amazon.com, that violated California Statutes and are likely to
deceive reasonable consumers. California Business & Professional Code, Section 17501,
specifically states that:

No price shall be advertised as a former price of any advertised thing, unless the
alleged former price was the prevailing market price as above defined within three
months next immediately preceding the publication of the advertisement or unless
the date when the alleged former price did prevail is clearly, exactly and
conspicuously stated in the advertisement.

Federal regulation 16 C.F.R. § 233.1(a) also speaks disfavorably regarding Defendant’s business
practices:

One of the most commonly used forms of bargain advertising is to offer a reduction
from the advertiser's own former price for an article. If the former price is the actual,
bona fide price at which the article was offered to the public on a regular basis for a
reasonably substantial period of time, it provides a legitimate basis for the
advertising of a price comparison. Where the former price is genuine, the bargain
being advertised is a true one. If, on the other hand, the former price being
advertised is not bona fide but fictitious--for example, where an artificial, inflated
price was established for the purpose of enabling the subsequent offer of a large
reduction--the “bargain” being advertised is a false one; the purchaser is not
receiving the unusual value he expects. In such a case, the “reduced” price is, in
reality, probably just the seller's regular price.

This caused Plaintiffs to purchase products from Amazon.com they would not have purchased had
Defendant not engaged in false advertising, and pay shipping charges that could have been saved by
buying the same product in a retail store.

2. Defendant operates the immensely popular retail website, Amazon.com, a website
which allows consumers to purchase almost anything ranging from food to furniture online.
Consumers can purchase items from Amazon on their computer or mobile device, and such

products are delivered directly to the customer’s home. As of last year (2013), Amazon.com hosted
2
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1,510,000 customer accounts and realized in excess of $44.5 billion dollars in sales revenue from
its North American operations. Due to the massive number of products and services Defendant
offers, and the number of customers who visit Amazon.com daily, Amazon is the largest Internet
based retailer in the United States.

3. Amazon’s size and form does not immunize it from all normal competitive market
pressures. Amazon faces evolving (and often intense) competition from traditional brick-and-
mortar retail locations and various retail websites. Accordingly, Amazon has adopted a marketing
strategy for overcoming its competitors by not only presenting profuse selection and a high level of
convenience, but also reinforces the perception of attractive pricing. In fact, to strengthen the
perception of Amazon.com as a low price leader, Defendant carefully garners a reputation that its
internet-based business model allows it to consistently offer significantly lower prices than its
traditional competitors. Indeed, Amazon is candidly states that “[w]e strive to offer our customers
the lowest prices possible through low everyday product pricing and shipping offers, and to
improve our operating efficiencies so that we can continue to lower prices for our customers.”

4. Competitors adopting Amazon’s business model, decreasing retail profit margins
and price matching guarantees have made it increasingly difficult for Amazon to deliver lower
prices then the prevailing market. Accordingly, Amazon increasingly has focused its efforts on
presenting itself as the unchallenged low price leader, even if the perception is not always accurate.

5. One particularly effective, but unlawful, marketing tool that Amazon uses to
underpin its low price reputation is Defendant’s routine of conspicuously displaying the “savings”
that customers will realize by purchasing an item on its website. To impress on the consuming
public the purported superiority of Amazon’s price model, Defendant advertises most of its
products in an uniform fashion: (1) first, Amazon displays the “list” pricing of an item on its
website, which is represented as the item’s normal retail price with the typeface struck-through
(e.g. “List Price: $329:00™); (2) second, the website displays Amazon’s product price in contrasting
red font (e.g. “Price: $299.00”); and (3) third, Amazon lists the amount “saved” by purchasing
from its website by highlighting the dollars saved with the percentage of cost savings represented

(e.g. “You Save: $30.00 (9%)”).
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6. The amount of savings advertised by Amazon is illusory and/or grossly overstated.
This is because the “list” price used to calculate the quantum of reported “savings” is not the
prevailing marketing price of obtaining the same product from one of Amazon’s competitors or the
price charged by Amazon for the subject item in the normal course of its business. Rather, the
“list” price is the highest price the product has ever been listed for, regardless of when that price
was advertised. Simply stated, Defendant cherry-picks the highest price it can find for the item and
uses it to create a significant price discrepancy and the impression of considerable savings for its
customers.

7. The reality is that the Amazon price is no different than the price of competitors,
and no discount is provided over Amazon.com’s everyday pricing. Its customers are not realizing
the savings portrayed or expected by purchasing these advertised “discounted” products from
Amazon. In fact, if all other factors are equal, a customer may incur higher costs by purchasing a
product through Amazon.com (due to shipping and handling fees), costs not incurred when
shopping at traditional brick-and-mortar retailers. Additionally, had Plaintiffs and members of the
Class known that the discounts on Amazon.com were illusory as overstated and manipulative, they
would not have purchased their products from Amazon and/or purchased them elsewhere.

8. Amazon’s business practice is a per se violation of the California False Advertising
Law (“FAL”), CAL. Bus. & PROF. CoDE § 17501. If a retailer advertises price reductions, the FAL
requires a retailer to determine the “list” price based on data for the prevailing market price
retrieved for over the immediately prior three months (or, alternatively state the date on which the
list price was established). Additionally, Defendant’s conduct also violates the California
Consumer Legal Remedies Act (“CLRA”), CAL. Civ. CoDE 88 1770, et seq., and California Unfair
Competition Law (“UCL”), CAL. Bus. & Pror. CoDE 88 17000, et seq. Plaintiff thus seeks
restitution, injunctive, declaratory, and other equitable relief as may be deemed proper by the
Court.

I
I
I
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1. JURISDICTION AND VENUE

0. This Court has jurisdiction over this action pursuant to Article 6, 8 10 of the
California Constitution, California Business & Professions Code 8 17203, Civil Code § 1780(d)
and Code of Civil Procedure 8§ 382 and 410.10.

10.  This Court has jurisdiction over Defendant because it is registered to conduct, and
does conduct, substantial business within California.

11.  Venue is proper in this Court pursuant to Code of Civil Procedure § 395 because
Plaintiff contracted with the Defendant and a substantial or significant portion of the conduct
complained of herein occurred and continues to occur within this County.

1.  PARTIES

12. Plaintiff Andrea Fagerstrom is, and at all times relevant hereto was, a resident of
San Diego, California, and a citizen of California. On or about September 12, 2014, Fagerstrom
purchased a Vitamix Certified Reconditioned Standard Blender from Amazon.com. The blender
was “listed” on Amazon’s website for $329, but Amazon touted its price as $299. Amazon
expressly represented to Fagerstrom, and the public at large, that they would save “$30.00 (9%)”
by purchasing the product on its website. The representation was demonstrably false.

13. The discount touted by Amazon on Plaintiff’s Vitamix Certified Reconditioned
Standard Blender was illusory because the genuine market price for the blender at the time was
really $299, and not the list price displayed on Defendant’s website. Indeed, other retailers, such as
Target.com, had the same blender for the same price. Even the manufacturer, Vitamix, sold the
same blender on its website for $299 (and did so since at least February 9, 2014). Accordingly,
Amazon was disingenuous in representing that Fagerstrom, and the general public, was receiving a
substantial discount by purchasing her Vitamix blender of Amazon.com or that the “list” price was
$329.

14. Plaintiff Allen Wisely is, and at all times relevant hereto was, a resident of San
Diego, California, and a citizen of California. On or about April 22, 2103, Wisely purchased a
Digital to Analog Audio Converter from Amazon.com. This Audio Converter was “listed” on

Amazon’s website for $59, but Amazon stated that its sellers could offer the item for $21. Amazon
5
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expressly represented to Wisely, and the public at large, that they would save $48.00 or 64% by
purchasing the product on its website. The representation was also false.

15. The Amazon “list” price represented price at which the same Audio Converter was
first offered on Amazon.com in 2010. Amazon neither listed the Audio Converter on its website for
$59 since 2010 nor does Amazon disclose that the list price is over four years old. Similar digital to
analog audio converters currently sell for substantially less than $59 in the online retail market.
Nevertheless, Amazon maintains that Wisely, and the general public, are save more than 50% by
buying this product on their website.

16. Defendant Amazon.com, Inc. is a Delaware Corporation headquartered in Seattle,
Washington. Amazon is the largest online retailer in the United States. Amazon operates the
popular website, Amazon.com which allows both Amazon and its subsidiaries, as well as other
individuals, manufacturers, retailers and distributors, to sell their products online, directly to
consumers, including millions of individuals in California. As such, Amazon sells both products
from its own retail subsidiary, Amazon.com LLC, and products from other independent sellers who
have agreed to list their products on Amazon’s website. Amazon does not have any physical retail
locations, however it does operate a number of distribution centers in California.

17.  Amazon.com started as an online bookstore, but has diversified to now sell
numerous types of consumer goods, including DVDs, CDs, videos and MP3s, software, video
games, electronics, apparel, furniture, food, toys, appliances, clothing, and jewelry.

18. Plaintiffs do not know the true names of defendants DOES 1 through 50 inclusive,
and therefore sues them by those fictitious names. Plaintiffs are informed and believe, and on the
basis of that information and belief allege, that each of the doe defendants are in some manner
proximately responsible for the events and happenings alleged in this FAC and for Plaintiffs'
injuries, damages, restitution and equitable remedies prayed for herein.

IV. SUBSTANTIVE ALLEGATIONS

A. Amazon’s Advertising Practices
19. Upon browsing for products on Amazon’s website, a consumer can either search for

the specific product they wish to purchase or browse products grouped by category into
6
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“departments” and numerous sub-categories (e.g., “Books & Audible,” “Electronics and
Computers,” etc). Regardless of which method is used, consumers are presented with pages of
“results” germane to their request. These “result pages” provide a picture of the products being sold
and a short description of multiple products fitting the description of the sought after product, so

that a consumer might quickly find the item they wish to purchase.

Ses Slze Oplons Sea Size Oplions Sew Sre Options

LG Electronics SSLES300 55-Inch 1080 p Samisung UN2ZFS000 22-Inch 1080p 60Hz WIZIO ES001-B1 50-Inch 1080p

120HzZ LED TV Slim LED HDTV (2013 Model) HOTV

FE00.50 $6T79.00 «Frime 4000 $167.99 +Prime 50002 $548.00 Prime
Mondag, How 3 it Monday, llov 3 | Monday, Blov 3

Miore: Bryineg Chiobces More Buying Cholces Ielore Burying Choices

$670.89 new $164 .97 new (9 offa £510.99 nesw (.

$629.10 uzed fi $149.00 used ff £509.64 uzed

A e oot ®z5) HWHEH ®73)

20.  Amazon chooses to display only a limited amount of information on its results
pages, i.e., the information Defendant believes is most material to prospective customers. Among
the most prominent of the information provided is the products’ title, its availability, consumer
reviews, and its price. It is clear by the font and space dedicated to each element that Amazon
understands that its customers are highly influenced by the price of the product when deciding to
purchase from its website.

21.  Amazon not only includes its pricing for an item, but also the price charged by other
sellers who have agreed to make their products available on Amazon. Both Amazon’s price and the
prices charged by its independent sellers for a given product are represented as a “discount” price
relative to the “list” price. Thus, a reasonable consumer is provided the false impression that when
purchasing products on Amazon, they receive a deal compared to other retailers and/or the Amazon
normal pricing.

22.  When a customer selects a product from the results page, they are directed to a web-
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page having more detailed information about that product. Effectively, the first and certainly the

most prominently displayed information presented by Defendant on each product page is

Amazon’s discount pricing:

LG Electronics 55LB5900 55-Inch 1080p
120Hz LED TV

by L5
279 customer rewiews | 44 answered questions

List Price: 392299
Price: $679.00 & FREE Shipping. Details
You Save: $320.99 (32%)
Low Price Guarantes

In Stock.

Ships from and =old by Amazaon.com.

/‘ '\ Want it Saturday, Nov. 12 Order within 18 hrs 10 mins and choose
Saturday Delivery at checkout. Details
Size: 33-Inch

47-Inch a0-Inch &5-Inch B0-Inch

Roll over image to zoom in

As noted above, Amazon.com acts uniformly to present a “list” pricing of an item for sale on its
website. The “list” price, represented to be the item’s normal price, is followed by Amazon’s
contrasting (lower) price in red lettering, the amount saved represented in total dollars, and a
percentage of the “false” savings.

23.  As Amazon advertises the amount of the discount as both a total dollar number and
as a percentage of the “list” price displayed, it behooves Amazon to make the “list” price as large
as possible (to create the appearance of vast savings). Accordingly, when determining its “list”
price, Defendant’s consistently uses the highest price at which a product has ever been “listed”
regardless of when or where this product was ever listed for the indicated price. Consequently,
Defendant regularly misinforms its consumers regarding the most material disclosure regarding
their transaction: the price.

24, Defendant’s deceptive practices of displaying a list price which bears no relation to
the prevailing market are a consistent part of Defendant’s memorialized business practices.
Defendant’s “list” price is the highest manufacturer’s suggested retail price (“MSRP”) and, as

such, an inaccurate representation of the market price of the subject item for a given time period for
8

FIRST AMENDED CLASS ACTION COMPLAINT
File No. 7607.01




© 00 N oo o B~ O w N

S N N N N T N T N T S e T e S = = S
© ~N o B~ W N kP O © 0o N o o~ W N Pk o

Case 3:15-cv-00096-L-DHB Document 1-3 Filed 01/16/15 Page 9 of 23

a particular location or the price at which the product was previously sold on Defendant’s website.
Indeed, the MSRP is by definition only a suggestion directed at retailers and therefore not a
reasonable basis to conclude it reflects the average price available within the market.

25. Defendant relies on the highest MSRP because it has no independent policy or
system to ensure that the “list” price reflects the prevailing market price at a given time. This is not
a simple oversight. Defendant resorts to the artificially inflated “list” prices which mislead the
general public about the true discount(s) available and maintains the illusion that Amazon pricing
is consistently lower than available through other sources. If Amazon actually included a valid
“list” price reflecting the immediate retail market price for a product, reasonable consumers would
learn that Amazon does not provide the deals it purports to offer.

26. Due to automatic price matching policies, and the invisible hand of the market, if
one retailer lowers its price, others must follow suit. Amazon and its competition are no exception.
For example, the LG Electronics 55LB5900 55-Inch 1080p LED TV listed on Amazon.com, as
depicted in the above screenshots, was also listed on Best Buy’s website, Walmart’s website, and
Newegg.com for the same price (if not less) as listed by Amazon during the same period.! Thus, no
basis for Defendant to assert that the customer is receiving a substantial discount, when the
customer is only paying Amazon the then prevailing market price.

27. Defendant’s illusory “discounts” are particularly misleading because consumers
often make purchasing decisions based on a reference price - that is, customers will often make
purchasing decision when they believe products to be less expensive than the perceived “normal”
price for a given item. By advertising “discounts” derived from inaccurate “list” pricing, Defendant
takes advantage of such well documented consumer behavior in order to influence consumers into
immediately purchasing an item. Additionally, Defendant’s practices mollifies consumers’

concerns about missing the “better deal”, and serves to discourage comparison shopping. Finally,

! Both newegg.com and Best Buy offered the same television for the same price. Walmart
advertised the same TV for significantly less. See http://www.bestbuy.com/site/lg-55-class-54-5-8-
diag--led-1080p-120hz-hdtv/6053009.p?id=1219184625084 &skuld=6053009; http://www.walmart
.com/ip/LG-55LB5900-55-1080p-60Hz-Class-LED-HDTV/38378301; and http://www.newegg.
com/ Product/Product.aspx?Item=N82E16889005875

9
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such discounts additionally create a false sense of urgency, contributing to the impression that a
consumer should act quickly or lose a significant savings.?

28. Defendant uses these ersatz illusory discounts to create the impression that online
retailers have efficiencies in their operations, can offer more competitive prices and are worth the
inconvenience of purchasing the same product at a local retailer. Thus, Defendant’s actions
harmed, and continue to harm, Plaintiff, members of the Class, and market competitors.

B. California False Advertising Law

29. By marketing a product’s “list” price at an artificially high level - a level which
would not be competitive in the current prevailing market or a price at which it never intends to sell
the product - Defendant concocts a discount that does not exist. This method of advertising is
materially misleading to the average consumer, who is often swayed into purchasing a product by
the prospect of a large discount.

30. But, such practice is not novel or unique. Historically, unscrupulous retailers have
frequently used the same misleading tactic - overstating or manufacturing a “discount” to help sell
products instead of the competition. Accordingly, both California lawmakers and federal regulators
have each sought to prohibit the injurious conduct. California Business & Professional Code,
Section 17501, specifically states that:

No price shall be advertised as a former price of any advertised thing, unless the

alleged former price was the prevailing market price as above defined within

three months next immediately preceding the publication of the advertisement

or unless the date when the alleged former price did prevail is clearly, exactly and
conspicuously stated in the advertisement.

(Emphasis added). The provision of Section 17501 differentiates subjective uncertainty from clear
illegality. The market price at the time of publication of such an advertisement is the price charged
in the locality where the advertisement is published. Accordingly, Defendant can only properly
include a “list” price for comparative purposes in its advertisements if (1) the prevailing market

price has been researched (in California) and the list price is the average retail market price within

2 See generally, Grewal, Krishnan, Baker & Norm, "The Effect of Store Name, Brand Name
and Price Discounts On Consumers' Evaluations And Purchase Intentions” 74 Journal of Retailing
3, p- 331 (1998).
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the past three months, or (2) it advertises the date on which the published “list” price was in effect.
31. Based upon Defendant’s written policies, the “list” price for an item is not
determined by Amazon referencing a “prevailing market price” within the prior three months. It
instead displays the highest MSRP. Amazon also does not state the date from which the “list” price
was derived. This allows Amazon to continue to influence sales by using a “list” price that is
woefully out-of-date, bearing no relation to the currently prevailing markets.
32. Defendant’s practices are cited with disapproval by certain federal regulations
intended to protect consumers:
One of the most commonly used forms of bargain advertising is to offer a reduction
from the advertiser's own former price for an article. If the former price is the actual,
bona fide price at which the article was offered to the public on a regular basis for a
reasonably substantial period of time, it provides a legitimate basis for the
advertising of a price comparison. Where the former price is genuine, the bargain
being advertised is a true one. If, on the other hand, the former price being
advertised is not bona fide but fictitious--for example, where an artificial, inflated
price was established for the purpose of enabling the subsequent offer of a large
reduction--the “bargain” being advertised is a false one; the purchaser is not
receiving the unusual value he expects. In such a case, the “reduced” price is, in
reality, probably just the seller's regular price.
16 C.F.R. § 233.1(a).
33. The law thus confirms what is painfully apparent to a shopper: a business acts
improperly when it completely manufactures or exaggerates a discount intended to have products
appear more attractive.

V. CLASS ALLEGATIONS

34, Plaintiff bring this action as a class action pursuant to ( Cal. Civ. Proc. Code 382 for
the following Classes of persons:
All persons residing in California who within four (4) years of the filing of this
Complaint, according to Defendant’s records, purchased a product for which
Defendant advertise both a “list” price and its retail price.
Excluded from the Class are all legal entities, Defendant herein and any person, firm, trust,
corporation, or other entity related to or affiliated with Defendant, any entities that purchased the
Class Products for resale, Amazon Prime Members, as well as any judge, justice or judicial officer

presiding over this matter and members of their immediate families and judicial staff.

35. Defendant maintains accurate records of all transactions occurring on its website,
11
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including the name, mailing address, email and billing information of each of the Class members.
While the exact number of Class members is unknown to Plaintiff at this time, Plaintiff is informed
and believes that there are hundreds of thousands of members in the proposed Class, if not more,
and can be ascertained through discovery. The number of individuals who comprise the Class are
so numerous that joinder of all such persons is impracticable and the disposition of their claims in a
class action, rather than in individual actions, will benefit both the parties and the courts.

36. Defendant has acted with respect to the Class in a manner generally applicable to
each Class member, making class-wide injective and declaratory relief proper.

37. There is a well-defined community of interest in the questions of law and fact
involved in the action, which affect all Class members. Among the questions of law and fact
common to the Class are, inter alia:

@) Whether Defendant advertises its “discounted” products in a deceptive,
false, or misleading manner;

(b) Whether Defendant’s advertised “list” price is determined by averaging the
price of said product in the prevailing market over the previous three months;

(c) Whether Defendant’s advertised the date on which the “list” price of a
product is determined if it is not calculated by the average over the previous three months;

(d) Whether Defendant’s alleged business practices constitutes unfair methods
of competition and unfair or deceptive acts or practices in violation of, inter alia, CAL. Bus.

& PRror. CoDE 88 1770, et seq., by making false or misleading statements of fact

concerning reasons for, existence of, or amounts of price reductions.

(e) Whether Defendant’s business practices, alleged herein, constitutes

misleading and deceptive advertising under, inter alia, CAL. Bus. & PrRor. CoDE 8§ 17500-

0L

()] Whether Defendant’s business practices, alleged herein, constitutes
“unlawful,” “unfair,” or “fraudulent” business acts or practices under, inter alia, CAL. Bus.
& PRrROF. CoDE 8§ 17200, including:

Q) Whether Defendant’s advertisement of illusory discounts constitutes
12
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“unlawful” or “unfair” business practices by violating the public policies set out in
CAL. Civ. CoDE 88 1770(a)(13), CAL. Bus. & Pror. CoDE 88§ 17500-01, 16 C.F.R. §
233.1, and other California and federal statutes and regulations;

(i) Whether Defendant’s advertisement of illusory discounts is
immoral, unethical, oppressive, unscrupulous or substantially injurious to
consumers;

(ii)  Whether Defendant’s advertisement of illusory discounts constitutes
an “unfair” business practice because consumer injury outweighs any countervailing
benefits to consumers or competition, and because such injury could not be
reasonably avoided by consumers; and

(iv)  Whether Defendant’s advertisement of illusory discounts constitutes
a “fraudulent” business practice because members of the public are likely to be
deceived,

(n)  The nature and extent of equitable remedies, including restitution of

shipping costs; and declaratory and injunctive relief to which Plaintiff and the Class are

entitled; and

Q) Whether Plaintiff and the Class should be awarded attorneys’ fees and the

costs of suit for Defendant’s violations of the UCL, FAL, and CLRA.

Plaintiff’s claims are typical of the claims of the other members of the Class. All

members of the Class have been and/or continue to be similarly affected by Defendant’s wrongful
conduct as complained of herein, in violation of California law. Plaintiff is unaware of any

interests that conflict with or are antagonistic to the interests of the Class.

Plaintiffs will fairly and adequately protect the Class members’ interests and have

retained counsel competent and experienced in consumer class action lawsuits and complex
litigation. Plaintiffs and their counsel have the necessary financial resources to adequately and

vigorously litigate this class action, and Plaintiffs are aware of their duties and responsibilities to

A class action is superior to all other available methods for the fair and efficient
13
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adjudication of this controversy since joinder of all members is impracticable. Furthermore, as the
damages suffered by individual Class members may be relatively small, the expense and burden of
individual litigation make it virtually impossible for Class members to individually redress the
wrongs done to them. There will be no difficulty in managing this action as a class action.

41. Defendant has acted on grounds generally applicable to the entire Class with respect
to the matters complained of herein, thereby making appropriate the relief sought herein with
respect to the Class as a whole.

FIRST CAUSE OF ACTION

Violation of CAL. Bus. & PrRor. CoDE 88 17500, et seq. -
Untrue, Misleading and Deceptive Advertising

42. Plaintiff hereby incorporates by reference the allegations contained in the preceding
paragraphs of this FAC.

43.  California Business and Professional Code, Section 17501, states that:

No price shall be advertised as a former price of any advertised thing, unless the

alleged former price was the prevailing market price as above defined within three

months next immediately preceding the publication of the advertisement or unless

the date when the alleged former price did prevail is clearly, exactly and

conspicuously stated in the advertisement.

For the purpose of Section 17501, the retail market price at the time of publication of such
advertisement is the retail price in locality wherein the advertisement is published.

44. At all material times, Defendant engaged in a scheme of advertising that its products
were subject to a discount when such discounts were illusory and did not reflect the “prevailing
marketing price” of the item for a particular time period in a particular location or even the price at
which the product was previously sold on Defendant’s website.

45, At all material times, Defendant did not include the date on which its “list” price
was established.

46. Defendant’s advertisement of an inflated list price misrepresented and/or omitted
the true nature of Defendant’s pricing. Said advertisements were made to consumers located within

the State of California, and come within the definition of advertising as contained in CAL. Bus. &

PrROF. CoDE 88 17500, et seq., in that such promotional materials were intended as inducements to
14
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purchase products on Amazon.com and are statements disseminated by Defendant to Plaintiff and
other members of the Class. In the exercise of reasonable care, Defendant should have known, that
the statements regarding its pricing were false, misleading, deceptive and violated California law.

47. Defendant has prepared and distributed within the State of California, via its retail
website, Amazon.com, that its products were subject to substantial discounts. Plaintiffs, necessarily
and reasonably relied on Defendant’s statements regarding the pricing of its products, and all
members of the Class were exposed to such statements. Consumers, including Plaintiffs and
members of the Class, were among the intended targets of such representations.

48.  The above acts of Defendant, in disseminating said misleading and deceptive
statements throughout the State of California, including Plaintiffs and members of the Class, were
and are likely to deceive reasonable consumers by obfuscating the true nature of Defendant’s
discounts, thus were violations of CAL. Bus. & PRoOF. CODE 88 17500, et seq.

49, Plaintiffs and other members of the Class who purchased products from Defendant’s
website suffered a substantial injury. Had Plaintiffs and members of the Class known that
Defendant’s materials, advertisement and other inducements misrepresented and/or omitted the
true nature of Defendant’s discounts; they would not have purchased products from Amazon.com,
or paid less for them.

50. Plaintiffs, on behalf of themselves and all other similarly situated California
consumers, and as appropriate, on behalf of the general public of the state of California, also seek
injunctive relief prohibiting Defendant from continuing the unlawful practices alleged herein,
directing Defendant to make corrective notices both on its website and in other appropriate media,
allowing Class members to return any products purchased on Defendant’s website, at Defendant’s
expense, which were subject to Defendant’s unlawful pricing policy or alternatively requiring
Defendant to price match any competitor’s advertised price for the same product, refund of any
shipping and handling fees for any products purchased on Defendant’s website subject to
Defendant’s unlawful pricing policy, and any other relief deemed improper by the Court.

1

I
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SECOND CAUSE OF ACTION

Violation of CAL. Civ. CoDE 8§ 1750, et seq.-
Misrepresentation of the Existence of a Discount

51. Plaintiffs hereby incorporate by reference the allegations contained in the preceding
paragraphs of this FAC.

52. Defendant sells “goods” and “services” as defined by California Civil Code §1761.

53. Defendant is a "person” as defined by California Civil Code 81761(c).

54, Plaintiffs and Class members are "consumers™ within the meaning of California
Civil Code 81761(d) because they purchased the products from Amazon.com for personal, family
or household use.

55.  The sale of the products to Plaintiff and Class members via Defendant’s website is a
“transaction” as defined by California Civil Code §1761(e).

56. By misrepresenting the “list” price of its products, and thus any discounts derived
therefrom, Defendant made false or misleading statements of fact concerning reasons for, existence
of, or amounts of price reductions, in violation of California Civil Code 81770(a)(13).

57.  Plaintiffs and Class members were harmed as a result of Defendant’s unfair
competition and deceptive acts and practices. Had Defendant disclosed the true nature of their
discounts, Plaintiffs and the Class would not be misled into purchasing products from Defendant’s
website, or, alternatively, paid less for them.

58. Defendant has failed to respond to Plaintiffs’ CLRA notice within 30 days of
service of the notice, thus Plaintiffs seek all available damages under the CLRA for all violations
complained of herein, including, but not limited to, statutory damages, punitive damages,
attorneys’ fees and costs and any other relief that the Court deems proper.

59. Plaintiffs, on behalf of themselves and all other similarly situated California
consumers, and as appropriate, on behalf of the general public of the state of California, seek
injunctive relief prohibiting Defendant from continuing the unlawful practices alleged herein,
directing Defendant to make corrective notices both on its website and in other appropriate media,

allowing Class members to return any products purchased on Defendant’s website, at Defendant’s
16
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expense, which were subject to Defendant’s unlawful pricing policy, or alternatively requiring
Defendant to price match any competitor’s advertised price for the same product, refund of any
shipping and handling fees for any products purchased on Defendant’s website subject to
Defendant’s unlawful pricing policy, and any other relief deemed proper by the Court.

THIRD CAUSE OF ACTION

Violation of CAL. Bus. & PrRor. CoDE 88 17200, et seq. -
Unlawful Business Acts and Practices

60. Plaintiffs hereby incorporate by reference the allegations contained in the preceding
paragraphs of this FAC.
61. California Business and Professional Code, Section 17501, states:

No price shall be advertised as a former price of any advertised thing, unless the
alleged former price was the prevailing market price as above defined within three
months next immediately preceding the publication of the advertisement or unless
the date when the alleged former price did prevail is clearly, exactly and
conspicuously stated in the advertisement.

62. Federal regulations also prohibit the use of deceive and illusory discounts:

One of the most commonly used forms of bargain advertising is to offer a reduction
from the advertiser's own former price for an article. If the former price is the actual,
bona fide price at which the article was offered to the public on a regular basis for a
reasonably substantial period of time, it provides a legitimate basis for the
advertising of a price comparison. Where the former price is genuine, the bargain
being advertised is a true one. If, on the other hand, the former price being
advertised is not bona fide but fictitious--for example, where an artificial, inflated
price was established for the purpose of enabling the subsequent offer of a large
reduction--the “bargain” being advertised is a false one; the purchaser is not
receiving the unusual value he expects. In such a case, the “reduced” price is, in
reality, probably just the seller's regular price.

16 C.F.R. § 233.1(a).

63.  California Civil Code 8§1770(a)(13) prohibits making false or misleading statements
of fact concerning reasons for, existence of, or amounts of price reductions.

64.  The business practices alleged above are unlawful under California Business &
Professional Code 8§ 17500, et seq., California Civil Code 81770(a)(13) and federal regulations,
each of which forbids Defendant’s untrue, fraudulent, deceptive, and/or misleading marketing and
advertisements.

65. Plaintiffs and Class members were harmed as a result of Defendant’s unfair
17
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competition and deceptive acts and practices. Had Defendant disclosed the true nature of their
“discounts,” Plaintiffs and the Class would not be misled into purchasing products from
Defendant’s website, or, alternatively, paid less for them.

66. Plaintiffs, on behalf of themselves and all other similarly situated California
consumers, and as appropriate, on behalf of the general public of the state of California, seek
injunctive relief prohibiting Defendant form continuing the unlawful practices alleged herein,
directing Defendant to make corrective notices both on its website and in other appropriate media,
allowing Class members to return any products purchased on Defendant’s website, at Defendant’s
expense, which were subject to Defendant’s unlawful pricing policy, or alternatively requiring
Defendant to price match any competitor’s advertised price for the same product, refund of any
shipping and handling fees for any product purchased on Defendant’s website subject to
Defendant’s unlawful pricing policy, and any other relief deemed improper by the Court.

FOURTH CAUSE OF ACTION

Violation of CAL. Bus. & PrRor. CoDE 88 17200, et seq. -
Unfair Business Acts and Practices

67. Plaintiffs hereby incorporate by reference the allegations contained in the preceding
paragraphs of this FAC.

68. Plaintiffs and other members of the Class suffered a substantial injury by virtue of
Defendant’s unlawful scheme of advertising that its products were subject to a discount when such
discounts were illusory and did not reflect the “prevailing marketing price” of the item during any
particular time period at a particular location or even the price at which the product was previously
sold on Defendant’s website.

69. Defendant’s actions alleged herein violate the laws and public policies of California
and the federal government as set out in preceding paragraphs of this FAC.

70. There is no benefit to consumers or competition by allowing Defendant to
deceptively market and advertise nonexistent discounts in violation of California Law.

71. Plaintiffs and Class members who purchased products from Defendant’s website

had no way of reasonably knowing that the “list” price was artificially inflated and did not reflect
18
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the true nature of the discount offered on Defendant’s products. Thus, Class members could not
have reasonably avoided the injury they suffered.

72.  The gravity of the harm visited upon Plaintiffs and Class members outweighs any
legitimate justification, motive or reason for marketing and advertising discounted products in a
deceptive and misleading manner which violates California law. Accordingly, Defendant’s actions
are immoral, unethical, unscrupulous and offend the established California public policies is
substantially injurious to Plaintiffs and members of the Class.

73. The above acts of Defendant, in disseminating said misleading and deceptive
statements throughout the State of California to consumers, including Plaintiffs and members of the
Class, were and are likely to deceive reasonable consumers by obfuscating the true nature and
amount of the nature and existence of product in violations of CAL. Bus. & PRor. CoDE 8§ 17500,
et seq., and California Civil Code 81770(a)(13).

74. Plaintiffs and Class members were harmed and suffered actual damages as a result
of Defendant’s unfair competition and deceptive acts and practices. Had Defendant disclosed the
true nature of their discounts, Plaintiffs and the Class would have purchased products from
Defendant’s website, or, alternatively, paid significantly less for them.

75. Plaintiffs, on behalf of themselves and all other similarly situated California
consumers, and as appropriate, on behalf of the general public of the state of California, seeks
injunctive relief prohibiting Defendant form continuing the unlawful practices alleged herein,
directing Defendant to make corrective notices both on its website and in other appropriate media,
allowing Class members to return any products purchased on Defendant’s website, at Defendant’s
expense, which were subject to Defendant’s unlawful pricing policy or alternatively requiring
Defendant to price match any competitor’s advertised price for the same product, refund of any
shipping and handling fees for any purchased on Defendant’s website subject to Defendant’s
unlawful pricing policy and any other relief deemed improper by the Court.

1
1

I
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FIFTH CAUSE OF ACTION

Violation of CAL. Bus. & PrRor. CoDE 88 17200, et seq. -
Fraudulent Business Acts and Practices

76. Plaintiffs hereby incorporate by reference the allegations contained in the preceding
paragraphs of this FAC.

77. Such acts of Defendant as described above constitute a fraudulent business practice
under CAL. Bus. & PRoF. CoDE 88 17200, et seq.

78.  As more fully described above, Defendant misleadingly markets and advertises its
products as discounted from a “list” price, when such discounts are illusory and/or overstated.
Defendant’s misleading marketing and advertisements are likely to, and do, deceive reasonable
consumers. Indeed, Plaintiffs and other members of the Class were unquestionably deceived about
the nature of Defendant’s pricing, as Defendant prominently displayed its products as discounted
on its website which consumers must use to purchase Amazon’s offerings.

79. Defendant’s misleading and deceptive practices caused Plaintiffs and other
members of the Class to purchase the products and/or pay more than they would have otherwise
had they known the true nature of Defendant’s advertisements.

80. Plaintiffs and Class members were harmed as a result of Defendant’s unfair
competition and deceptive acts and practices.

81. Plaintiffs, on behalf of themselves and all other similarly situated California
consumers, and as appropriate, on behalf of the general public of the state of California, seeks
injunctive relief prohibiting Defendant form continuing the unlawful practices alleged herein,
directing Defendant to make corrective notices both on its website and in other appropriate media,
allowing Class members to return any products purchased on Defendant’s website, at Defendant’s
expense, which were subject to Defendant’s unlawful pricing policy or alternatively requiring
Defendant to price match any competitor’s advertised price for the same product, refund of any
shipping and handling fees for any purchased on Defendant’s website subject to Defendant’s

unlawful pricing policy and any other relief deemed improper by the Court.
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SIXTH CAUSE OF ACTION

Negligent Misrepresentation

82. Plaintiffs hereby incorporate by reference the allegations contained in the preceding
paragraphs of this FAC.

83. Defendant represented to Plaintiffs and members of the Class that products sold on
its website, Amazon.com, were discounted from a “list” price. However, had Defendant exercised
even a minimal amount of diligence, it would have found that the “list” prices advertised on its
website did not reflect the price at which the corresponding product had been recently sold, either
by the Defendant (or its affiliated partners) or in the relevant market. Additionally, Defendant
failed to regularly update its “list” prices to accurately reflect periodic changes in the relevant
market. Accordingly, any purported discounts calculated from Defendant’s “list” price were
overstated or illusory and Defendant had no reasonable grounds for making any claims regarding
its discounted pricing.

84. Under California law, CAL. Bus. & PROF. CoDE § 17501, Defendant is required to
determine whether its “list” prices accurately reflect the relevant market price for an item
advertised on its website within the past six months or, alternatively, inform its customers on which
date the “list” price was established. Had Defendant complied with this statutory duty, Amazon
would not have made representations regarding its “discount” pricing and/or reasonably known that
such pricing was false and misleading - in violation of California law.

8b. The price of a product, and the existence of any discounts thereon, is material
representation on which Plaintiff and members of the Class reasonably relied. Each Amazon.com
customer is exposed to Defendant’s negligent pricing policy.

86. Plaintiffs and members of the Class were harmed by Defendant’s negligent
misrepresentation regarding the nature of Defendant’s purported discounts and such
misrepresentations were a substantial factor in causing Plaintiff’s and members of the Class’s
harm.

I

I
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SEVENTH CAUSE OF ACTION

Declaratory Relief, Cal. Civ. Code § 1060
87. Plaintiffs hereby incorporate by reference the allegations contained in the preceding
paragraphs of this FAC.
88.  Pursuant to California Civil Code, Section 1060, Plaintiffs and the Class are entitled
to have this Court declare their rights and legal relations under Defendant’s Conditions of Use.
89.  Accordingly, Plaintiffs on behalf of the Class pray for a declaration that Defendant’s
Conditions of Use represented an illusory and/or unconscionable contract and is unenforceable.

VI. PRAY FORRELIEF

WHEREFORE, Plaintiffs and the Class pray for relief and judgment as follows:

A. For an order declaring that this action is properly maintained as a class action and
appointing Plaintiffs as representatives for the Class, and appointing Plaintiffs’ counsel as Class
counsel;

B. For an order enjoining Defendant from continuing to engage in the unlawful and
unfair business acts and practices as alleged herein;

C. For an order directing Defendant to make corrective notices on its website and in
other appropriate publications.

D. For an order directing Defendant to allow its customers to return any products
purchased on Defendant’s website, at Defendant’s expense, which were subject Defendant’s
unlawful pricing policy, within twelve (12) months of filing this FAC.

E. For an order requiring Defendant to price match any competitor’s advertised price
for the same product purchased from Amazon.com, which were subject Defendant’s unlawful
pricing policy, within twelve (12) months of filing this FAC;

F. For restitution of all shipping and handling fees charged for products purchased
from Amazon.com subject to Defendant’s unlawful advertising;

F. For an order awarding attorneys' fees and costs of suit, including experts' witness
fees as permitted by law; and

G. Such other and further relief as this Court may deem just and proper.
22
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VII. JURY TRIAL

Plaintiffs demand a trial by jury for all of the claims asserted in this First Amended

Complaint so triable.

Respectfully submitted,

!
FINKELSTEIN/& KRINSK LLP

Dated: December 29, 2014 - / _
‘Trenton R. Kashima, Esq.

Jeffrey R. Krinsk, Esq.
Mark L. Knutson, Esq.
William R. Restis, Esq.

Attorneys for Plaintiff
and the Class

23

FIRST AMENDED CLASS ACTION COMPLAINT
File No. 7607.01




ST Case 3:15-¢v-00096-L-DHB Document 1-4 Filed 01/16/15 Page 1 of %

‘ . , SUM-100
S U MM ONS . - . FOR COURT USE ONLY . :
(CITACION JUDICIAL) e S
NOTICE TO DEFENDANT: , o ELE(:TROHlCALL'I’
(AVISO AL DEMANDADO): . ' Superior: Gourt of Gallfgll'll'x_ls o

_ Gaun’ty of San Dlego oo
11&‘25@014& 01:32:23 FM

YOU ARE BEING SUED BY PLAINTIFF: : SR Clerk of the ‘Superior Ciurt
(LO ESTA DEMANDANDO EL DEMANDANTE): R gy Nora Zusza Deputy p,em

ANDREA FAGERSTROM AND ALLEN WISELEY, mdlvxdually and "" o
on bchalf of all other similarly sitnated Californians e o ', Lo

. AMAZON.COM, INC. . =

.Y

{ -NOTICE! You have been sued The court may declde against you without your berng heard unless you respond wrthin 30 days Read the lnformatlon
1 below.., '
You have 30 CALENDAR DAYS after this summons and legal papers are sarved on you tofi le a wrltlen response at this court and have a copy
setved on the plaintifi, A letter or phone cali will not prolect you, Your written response must be in proper legat form if you want the court tp hear your
case. There may be a courl form thal you can use for your response. You can find these-court forms and more. information at the Califomia Courts -
Online Sen—Help Center {www.courtinfo.ca.gov/selfhelp), your county law library, or the courthouse nearest you. If you cannot pay the ﬁlmg fee; ask
the courl clerk for a fee waiver form. If you do not file your response on time, you may lose’ 1he case by default, and your. wages, money, and property
may be taken without further warning from the court.

There are other legal requirements. You.may want to call an attorney right away. If you do not know an attorney, you may want 1o call an attornay
referral sewvice. If you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legal services program, You can locate
these nonprofif groups at the California Lega) Services Web site (www.lawhelpcalifornia.org), the Califomia Courls Online Self-Help Center
{(www.courtinfo.ca.gov/selthelp), or by contacting your local courl or county bar association. NOTE: The court has a statutory lien for waived fees and
cosis on any seltlement or arbitration award of $10,000 or more in a civil case. The court's lien must be paid before the court will dismiss the case.
JAVISO! Lo han dsmandado. Sino responde dentro de 30 dlas, la corte pusde decidir en su contra sin escuchar su versien, Les la mforrnacrdn a
continuacion.

Tiene 30 DIAS DE CALENDARIO daspués de que le entrequen esta citacion y papeles legales para presentar una respuesta por escrito e esta
corte y hacsr que se entregue una copla al demandante. Una carta o una llamada telefénica no lo protagen, Su respuesta por escrito tiene que estar
en formato legal correcto si desea que procesen su caso en ls corte. Es posible que haya un formulario que usted pueda usar para su respuests.
Puede encontrar estos formularios de la corte y més informacitn en el Centro de Ayuda de las Corte's de Califomla (www.sucorte.ca.gov), en i
biblioteca de leyes de su condedo o en la corte que le quede maés cerca. Si no puede pagar la cuota de presenlac:dn pida al secretario de la corte
que le dé un-formulario de exencion de pago de cuotas. Sino presanta su respuesta 2 tiempo, puede perder el caso por incumplimiento y 18, cor‘e le
podré quiter su’sueldo, dinero y bienas sin més advertencla.

Hay.otros requisitos legales. Es recomendable que llame a up abogado Inmedlatamenle Sf no conoce a un abogado, puede llamiar & up servicio, de
remisién a abogados. Si no puede pagar a un abogado, es posible que cumpla ¢on los requisitos para obtener serviclos legales gratuitos.ds un RRE
programa de servicios legales sin fines de lucro. Puede encontrar estos grupos sin fines da lucro en el sitip web de Califomia Legal Serwces -
(www awhelpcalifornia.org), en el Centro de Ayuda de las Corles de Californis, (www.sucore.ca.gov) o ponléndose en contacto con ) corte o al
colegio de abogados locales, AVISO: Por ley, la corte tiene derecho a reclamar las cuotas y los costos exentos por imponer un gravémen: sobre
cualquier recuperacion de $10,000 6 mas de valor recibida mediante un acuerda © una concesidon de arbrtraje enun caso de derecho cn. il.: Tr=n9qua

pagarel gravamen de la corte antes de que la corte pueda desechar el caso.

CASE NUMBER:
- | (Numoro def Caso):

The name and address of the court is: ) .
3? 2014-00040303 CU BT- CTL ’

(E] nombre y direccin de Ja corte es): County of San Diego Supenor Cour’t
330 West Broadway, San' Diego, CA 92101 i =

The name, address and telephone number of plaintiffs attomey. of plamﬂff wrthout an aﬂomey, isi .
(El nombre la drreccldn y el nimero de teléfono del abogado del demandante, o del demandante, que no trene abogado es)

FINKELSTEIN & KRINSK LLP 501 W. Broadway, Sle 1250 San Dzego CA 921 Ol

. Deputy

oATE: 11/28/2014 o _Clerk, by -
—__ [Adjunto)

{Fecha) ‘ . (Secretano) . . . Zuazo
{For proof of service of lh/s summons, use Praof of Service of Summeons {form POS-010).) .

{Fara prueba de entrega de esta citation use el formufario Proof of Service of Summans, (POS-O10))
NOTICE TO THE PERSON SERVED: You are served

ey ‘ 1, [ as an individual defendant.
' o 2. [:] as the- ‘person sued under the ﬁctmous name of (speclfy)

3. I;Xj on behalfof{spem&/) AIV\,I\"Z_OU C,C)N\ InC..

under CCP 416.10 (corporation) ~ ‘[ CCPais. 60 (mlnor)
.CCP 416.20 (defunct cofporation). . . [__] .CCP 416.70 (conservatee), ~
1 CCP 4186. 40 (assocnahon or- partnershrp) ['_T_| CCP 416.90 (authonzed person)

g other (specify):
4. [ 1 by personal delivery on (date)

. [ — . Pago for1
Form Adopled.for Mandatory Use o . . . T ) " Code of Civil Procedure §§ 412.20, 455

Judidal Coundl of Califomia . : . b SUMMO Ns N . . W courllnfo 3.g0v
« SUM-100 {Rev. July 1, 2008) B . . . o - Vi Lo . )




	Notice of Removal
	Exhibit A (Notice of Removal)
	Exhibit A (Notice of Removal)
	A
	Served Papers  Complaint
	Served Papers Amended Complaint

	[09] Proof of Service




