
GREENBERG TRAURIG, LLP 
200 Park Avenue 
P.O. Box 677 
Florham Park, NJ 07932 
(973) 360-7900 (Telephone) 
(973) 301-8410 (Facsimile) 
Attorneys for Defendants Fifth Generation Inc., 
d/b/a Tito’s Handmade Vodka, Bert Beveridge II 
and Mockingbird Distillery Corp. 
 

UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 

 

MARC McBREARTY, and PAUL 
CANTILINA, individually and on behalf of all 
others similarly situated, 

Plaintiffs, 

v. 

FIFTH GENERATION, INC., d/b/a TITO’S 
HANDMADE VODKA, BERT BEVERIDGE 
II, MOCKINGBIRD DISTILLERY CORP, 
ABC CORPORATIONS 1-10, and JOHN 
DOES 1-10,  

Defendants. 

Civil Action No. 
 
 

NOTICE OF REMOVAL 
 
 

Document Filed Electronically 

 
TO:   THE HONORABLE JUDGES OF THE  
 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW JERSEY 

Defendants Fifth Generation, Inc., d/b/a Tito’s Handmade Vodka, Bert Beveridge II and 

Mockingbird Distillery Corp. (collectively “Defendants”), by and through their undersigned 

attorneys, hereby file this Notice of Removal, removing this case from the Superior Court of 

New Jersey, Law Division, Bergen County, pursuant to 28 U.S.C. §§ 1332(d), 1441, 1446 and 

1453, to the United States District Court for the District of New Jersey, Newark, New Jersey, and 

respectfully represent and state as follows: 
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1. On or about October 24, 2014, Plaintiffs Marc McBrearty and Paul Cantilina 

(collectively “Plaintiffs”) filed an action against Defendants in the Superior Court of New Jersey, 

Law Division, Bergen County, by way of a Class Action Complaint, entitled Marc McBrearty, 

and Paul Cantilina, individually and on behalf of all others similarly situated v. Fifth 

Generation, Inc., d/b/a Tito’s Handmade Vodka, Bert Beveridge II, Mockingbird Distillery Corp, 

ABC Corporations 1-10, and John Does 1-10, Docket No. BER-L-10067-14 (“Plaintiffs’ 

Action”).   

2. On November 11, 2014, Defendants Fifth Generation Inc., d/b/a Tito’s Handmade 

Vodka, Bert Beveridge II and Mockingbird Distillery Corp. were served with the Class Action 

Complaint, a Summons, a Civil Case Information Statement and a Track Assignment Notice, 

true copies of which are attached hereto as Exhibit A.  No other process, proceedings or orders 

have been filed or issued in the case or served on Defendants.    

3. This case is removable to the United States District Court, pursuant to 28 U.S.C. 

§§ 1332(d)(2)(A), 1441(a), 1446(b), and 1453, in that this Court has original subject matter 

jurisdiction over this action because it is a class action “in which the matter in controversy 

exceeds the sum or value of $5,000,000, exclusive of interest and costs, and is a class action in 

which . . . any member of the class is a citizen of a State different from any defendant,” 28 

U.S.C. § 1332(d)(2)(A), and involves over 100 putative class members.  See 28 U.S.C. § 

1332(d)(5)(B). 

4. Plaintiffs’ Action asserts claims against Defendants for: (1) violation of the New 

Jersey Consumer Fraud Act (the “NJCFA”), N.J.S.A. § 56:8-1, et seq. and certain regulations 

codified at N.J.A.C. § 13:45A-9, et seq. (Compl., ¶¶ 54-70); (2) unjust enrichment (Compl., ¶¶ 
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71-73); (3) fraud and intentional misrepresentation (Compl., ¶¶ 74-78); and (4) fraudulent 

concealment and nondisclosure (Compl., ¶¶ 79-86). 

5. Plaintiffs’ Action further alleges that as a result of Defendants’ alleged policies 

and practices, Plaintiffs are entitled to recover from Defendants, among other things:  (a) 

compensatory damages; (b) attorney’s fees, case expenses and costs of suit under the NJCFA; (c) 

treble damages pursuant to the NJCFA; (d) equitable and injunctive relief, including a product 

recall, notice to consumers, refund to customers and/or other relief; (e) disgorgement of 

Defendants’ profits to pay restitution to Plaintiffs and all members of the class; and (f) actual and 

punitive damages for each member of the class, plus attorney’s fees for the establishment of a 

common fund, interest and costs.  See Compl., Prayer for Relief.   

6. Plaintiffs’ Action also seeks to certify a class of “New Jersey consumers who 

were end-user purchaser [sic] of defendants’ Tito’s Handmade Vodka.”  Compl., ¶ 40. 

Number of Class Members Exceeds 100 

7. Plaintiffs’ Action alleges that the “class is composed of thousands of persons.”  

Compl., ¶ 41. 

Diversity of Parties 

8. This is an action “in which . . . any member of the class is a citizen of a State 

different from any defendant.”  28 U.S.C. § 1332(d)(2)(A).   

9. Plaintiffs Marc McBrearty and Paul Cantilina allege that they are New Jersey 

residents.  Compl., ¶ 3.   

10. Defendant Fifth Generation, Inc. is, and at all times material to the allegations of 

the Complaint has been, a Texas corporation with its principal place of business located at 12101 

Moore Road, Austin, Texas 78719. 
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11. Defendant Bert Beveridge II is the founder, President and Chief Executive Officer 

of Defendant Fifth Generation, Inc.  He is, and at all times material to the allegations of the 

Complaint has been, a citizen of Texas with a principal residence in Austin, Texas.  

12. Defendant Mockingbird Distillery Corp. is a d/b/a for Fifth Generation, and is not 

a separate corporation and, therefore, is not a citizen of New Jersey for purposes of assessing 

diversity of citizenship.  

13. The citizenship of fictitious defendants sued under fictitious names must be 

disregarded for the purposes of determining diversity jurisdiction and cannot destroy the 

diversity of citizenship between the parties in this action.  See 28 U.S.C. § 1441(b)(1). 

Amount in Controversy 

14. As alleged by Plaintiffs, the amount in controversy in this action exceeds 

$5,000,000, exclusive of interest and costs, as required by 28 U.S.C. § 1332(d)(2)(A).   

15. Though Defendants concede no liability as to Plaintiffs’ claims, assuming 

Plaintiffs’ allegations to be true, Plaintiffs’ class claims place in controversy a sum greater than 

$5,000,000.  Specifically, Plaintiffs allege that they and the putative class members, among other 

things, are entitled to recover from Defendants a refund, compensatory damages and treble 

damages pursuant to the NJCFA.  Compl., Prayer for Relief; see also Compl., ¶ 63 (alleging that 

“[h]ad defendants disclosed all material information to Plaintiffs and other members of the Class, 

they would not have purchased the products or they would have paid less for them”).  Plaintiffs 

further allege that their claims encompass a period of time that stretches “[o]ver the past several 

years.”  Compl., ¶¶ 24-25.  The named Plaintiffs allege that they have each made “regular 

purchases” over a number of years.  Compl., ¶¶ 24, 25. 
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16. From 2012 to the present, sales of Tito’s Handmade Vodka to Defendants’ 

wholesaler in New Jersey exceeds $5 million.  Thus, based upon the remedies Plaintiffs seek, the 

amount in controversy exceeds the $5 million threshold required by 28 U.S.C. § 1332(d)(2)(A). 

17. Plaintiffs additionally seek injunctive relief in the form of “a product recall, notice 

to consumers, refund to customers, and/or other relief.”  Compl., Prayer for Relief.  Although 

Defendants deny that these remedies are available or appropriate in this case, the value of the 

object of the injunctive relief, in this case the Tito’s Handmade Vodka sold in New Jersey that 

would be the subject to any recall or refund, should be additionally factored into the amount in 

controversy. See Hunt v. Wash. State Apple Advert. Comm'n, 432 U.S. 333, 347 (1977) ("In an 

action seeking declaratory or injunctive relief, it is well established that the amount in 

controversy is measured by the value of the object of the litigation."); Hunter v. Greenwood 

Trust Co., 856 F. Supp. 207, 219 (D.N.J. 1992) (“The Third Circuit Court of Appeals has held 

that in a case where, as here, plaintiff seeks an injunction, the amount in controversy is measured 

by the value of the interest sought to be protected by the equitable relief requested.”) (citing 

Spock v. David, 469 F.2d 1047, 1052 (3d Cir. 1972)). 

18. Plaintiffs and their putative class also seek to recover attorney’s fees, costs, and 

interest.  Compl., Prayer for Relief.  None of these additional recoveries are included in the 

foregoing calculation, but attorney’s fees (not interests and costs) also could be counted in 

determining the amount in controversy.  See Frederico v. Home Depot, 507 F.3d 188, 199 (3d 

Cir. 2007). 

19. Defendants deny that they have any liability to Plaintiffs or to the putative class 

that they seek to represent, and deny that Plaintiffs or the putative class members are entitled to 

recover any damages, punitive damages, injunctive relief, attorneys’ fees, or the other relief 
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requested in the Complaint. Defendants also submit that this action does not satisfy the 

requirements for class certification under Fed. R. Civ. P. 23.  Nevertheless, amount in 

controversy is not a merits issue, but, instead is measured simply by the nominal value of the 

claims asserted in the complaint.  Here, that value easily exceeds $5 million, based upon 

Plaintiffs’ allegations and New Jersey sales of Tito’s Handmade Vodka from 2012 to the present.  

Procedural Requirements for Removal 

20. As required by 28 U.S.C. §§ 1446(b) and 1453, this Notice of Removal is being 

filed within thirty (30) days of receipt by Defendants, by service of process or otherwise, of the 

initial pleading in the Superior Court setting forth the claim for relief upon which this proceeding 

is based and which establishes the right to remove this action to this Court.  By filing this Notice 

of Removal, Defendants do not waive any rights or defenses, and expressly reserve all rights and 

defenses that they may have with respect to Plaintiffs’ Action.  All of the Defendants jointly file 

this Notice of Removal. 

21. Promptly after filing this Notice of Removal, Defendants will serve counsel for 

Plaintiffs and file a copy of this Notice of Removal with the Clerk of the Superior Court of New 

Jersey, Law Division, Bergen County, to effect removal of this action to the United States 

District Court, pursuant to 28 U.S.C. §1446(d).  A true copy of the Notice of Filing of Notice of 

Removal in United States District Court is attached hereto as Exhibit B. 
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WHEREFORE, Defendants hereby remove the above-captioned matter, now pending 

against them in the Superior Court of New Jersey, Bergen County, to the United States District 

Court for the District of New Jersey.  

Respectfully submitted, 

 /s/ Aaron Van Nostrand   
Aaron Van Nostrand  
GREENBERG TRAURIG, LLP 
200 Park Avenue 
Florham Park, New Jersey 07932 
(973) 360-7900 

Attorneys for Defendants  Fifth Generation 
Inc., d/b/a Tito’s Handmade Vodka, Bert 
Beveridge II and Mockingbird Distillery 
Corp. 

Dated:  December 9, 2014 
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LA 131917210v2 

UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 

MARC McBREARTY, and PAUL 
CANTILINA, individually and on behalf of all 
others similarly situated, 

Plaintiffs, 

v. 

FIFTH GENERATION, INC., d/b/a TITO’S 
HANDMADE VODKA, BERT BEVERIDGE 
II, MOCKINGBIRD DISTILLERY CORP, 
ABC CORPORATIONS 1-10, and JOHN 
DOES 1-10,  

Defendants. 

Civil Action No. 
 
 
 
 

CERTIFICATION PURSUANT TO 
L. CIV. R. 11.2 

 
 

Document Filed Electronically 

 
 AARON VAN NOSTRAND, being of full age, certifies as follows: 

I am Of Counsel of the law firm Greenberg Traurig, LLP, attorneys for Defendants Fifth 

Generation Inc., d/b/a Tito’s Handmade Vodka, Bert Beveridge II and Mockingbird Distillery 

Corp.  To my knowledge, the matter in controversy – i.e., sales of Tito’s Handmade Vodka in 

New Jersey – also is a subject of Gary Hofmann v. Fifth Generation, Inc., a Texas corporation; 

and DOES 1 through 100, inclusive, Case No. 3:14-cv-02569-JM-JLB, United States District 

Court for the Southern District of California, in which the plaintiffs seek to certify a nationwide 

class of purchasers of Tito’s Handmade Vodka. 

By:  /s/ Aaron Van Nostrand   
Aaron Van Nostrand 

Dated: December 9, 2014 
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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 

MARC McBREARTY, and PAUL 
CANTILINA, individually and on behalf of all 
others similarly situated, 

Plaintiffs, 

v. 

FIFTH GENERATION, INC., d/b/a TITO’S 
HANDMADE VODKA, BERT BEVERIDGE 
II, MOCKINGBIRD DISTILLERY CORP, 
ABC CORPORATIONS 1-10, and JOHN 
DOES 1-10,  

Defendants. 

Civil Action No. 
 
 
 
 

CERTIFICATE OF SERVICE  
 
 

Document Filed Electronically 

I hereby certify that on December 9, 2014, a true and correct copy of the foregoing 

Notice of Removal was served on the following counsel, via electronic mail and Overnight 

Delivery: 

Barry J. Gainey, Esq. 
GAINEY McKENNA & EGLESTON 
95 Route 17 South 
Suite 310 
Paramus, New Jersey 07652 
bgainey@gme-law.com 
Attorney for Plaintiffs 

GREENBERG TRAURIG, LLP 
 
 
By:  s/ Aaron Van Nostrand  

Aaron Van Nostrand 
200 Park Avenue 
Florham Park, NJ 07932-0677 
Telephone:  973-360-7900 
Facsimile:  973-301-8410 
 
Attorneys for Defendants 
Fifth Generation Inc., d/b/a Tito’s Handmade 
Vodka, Bert Beveridge II and Mockingbird 
Distillery Corp. 

Dated: December 9, 2014 
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