Calendar For: 07/22/14

Reporter :f\"@tj%p%:#ford Clerk:
ed

Dept: Dept 1

Minute Order -

Superior Court Of California

HONORABLE PETER KIRWAN

Ingrid Stewart

CIVIL LAW AND MOTION

Page:

Bailiff: Miguel Ramos

1

1. 03:00PM Case:

1-05-CVv-039231

Skold, Et Al. V.

Intel Corporation, Et Al.

Type: Business Tort, Unfair Practice - UnlimitDate Filed: 04/13/05
SubType: General Civil - Business

SV: 05/06/05

Event: CV Mtn Prelim Appv of Class Action Settl
(moving papers due by 7/16/14)

Text:

PLT-0002

PLT-0001

DEF-0002

DEF-0001

INP-0003
INP-0004

INP-0001

INP-0002

David Dossantos

Atty: Michael S. Danko
Atty: Eric H. Gibbs
Atty: Aaron M. Sheanin
Atty: Karen L. Hindin
Janet Skold

Atty: Michael S. Danko
Atty: Eric H. Gibbs
Atty: Aaron M. Sheanin
Atty: Karen L. Hindin

Hewlett-Packard Company

Atty: Howard Holderness
Atty: Thomas Green

Atty: Kristofor T. Henning
Atty: J. G. Cooney

Atty: Robert A. Particelli
Atty: John F. Schultz
Atty: John J. Franchini
Intel Corporation

Atty: Gregory P. Stone
Atty: Timothy J. Franks

Best Buy Enterprise Services,
Dell Inc.

Atty: Winston & Strawn LLP
Atty: David S. Bloch

Patrick P Gelsinger

Atty: Brian L. Johnsrud
VMWare, Inc.

Atty: Brian L. Johnsrud

Result Code:

Inc.




Case: 1-05-CV-039231 Skold, Et Al. V. Intel Corporation, Et A Date: 07/22/14 Page: 2

EZ{NO APPERRANCE ( )OFF CARLENDAR ( )
NTATIVE RULING: ) CONTESTED (DQNOT CONTESTED
(N ADOPTED ( )AS AMENDED ( )SEE BELOW ( /ASEE ATTACHED

THE COURT ORDERS THIS CASE:

( )SET FOR ON AT DEPT
( )CONTINUED TO AT DEPT
( )DISMISSED ( )WITH PREJUDICE ( )WITHOUT PREJUDICE ( )RE:
( )NO SERVICE; REISSUED TO AT DEPT
( ) TEMPORARY RESTRAINING ORDER TO REMAIN IN EFFECT
( )MOTION/PETITION ( )ARGUED ( )GRANTED ( )DENIED ( )OTHER
( )DEMURRER ( )SUSTAINED ( )WITH____ DAYS LEAVE TO AMEND ( )WITH LEAVE TO AMEND BY
( JWITHOUT LEAVE TO AMEND ( JAS TO CAUSE(S) OF ACTION
( JOVERRULED ____ DAYS TO ANSWER OR PLEAD FURTHER ( )AS TO CAUSE(S) OF ACTION

( ) TAKEN UNDER SUBMISSION; WRITTEN DECISION TO BE MAILED
( JORDER SIGNED ( )SERVED ON COUNSEL IN COURT( ) TO PREPARE ORDER
( )EXEMPTION: ( )ALLOWED ( )DISALLOWED ( )OTHER
( ) PAYMENT GRANTED § PER FROM ( JCERTIFIED COPY OF MINUTES TO SHERIFF
( )SWORN, EXAMINED AND DISCHARGED ( ) PURGED OF CONTEMPT ( )ORDERED RELEASED
( Y)BAIL: ( )APPLIED $ ( ) EXONERATED $ ( ) FORFEITED ( )OTHER
( )BENCH WARRANT ORDERED FOR BAIL §$
( )SET FOR ( YCOURT TRIAL ( )JURY TRIAL ON AT 8:45 AM. TIME ESTIMATE

( )JURY DEMANDED BY ( JJURY WAIVED BY

( )TRIAL COUNSEL PLAINTIFF DEFENDANT

( ) SETTLEMENT CONFERENCE ON ( )WEDNESDAY PRIOR TO TRIAL ( )ON

{ JOTHER ORDERS:




Calendar Line

Case Name: Janet Skold, et al. vs. Intel Corporation, et al.
Case No.: 1-05-CV-039231

This is a class action by plaintiffs Janet Skold and David Dossantos (“Plaintiffs”) against
defendants Intel Corporation (“Intel”) and Hewlett-Packard Company (“HP”)
(collectively “Defendants”) regarding Intel’s Pentium 4 (“P4”") microprocessors. In the
operative Sixth Amended Complaint (*“SAC”), Plaintiffs allege that in order to “falsely
improve” the P4’s poor performance scores, Intel secretly wrote benchmark tests that
would give the P4 higher scores and released and marketed these “new” benchmarks
(called WebMark 2001 and SYSmark 2001) to performance reviewers as “independent
third-party” benchmarks.' Intel allegedly passed off the new benchmarks to the market
as developed by a seemingly independent, objective third party called Business
Applications Performance Corporation or BAPC 0.2 The new benchmarks allowed the
P4’s performance score to improve considerably.’ Plaintiffs further allege that Intel paid
software companies for “focused code optimizations™ so that their applications would
generate better scores for the P4." Because a processor’s price is linked directly to its
performance perception, Intel’s manipulation of the P4’s performance scores allowed
Intel to charge an inflated price for the P4 — higher than the Pentium III and Advanced
Micro Devices’ Athlon processor, which was a competitive threat to Intel.” The inflated
prices were passed on to end-consumers by computer manufacturers, or original
equipment manufacturers, who incorporated the P4’s price into the price of their P4-
equipped computers.® Plaintiffs allege that HP aided and abetted Intel’s conduct by
facilitating the release of the benchmarks under the BAPCo name touting the benchmark
scores in HP 7press and marketing materials, and concealing Intel’s manipulation of the
benchmarks.

The case was originally filed by Skold in Alameda County on March 12, 2004. The case
was transferred to this Court on April 13, 2005. On August 11, 2006, Plaintiffs filed the
Fourth Amended Complaint (“FAC”) asserting causes of action for: (1) violation of the
Consumers Legal Remedies Act (“CLRA™), Civ. Code § 1750, et seq. (individual and
class claim by Dossantos only); (2) unlawful, unfair, and fraudulent business practices in
violation of Bus. & Prof. Code §17200, et seq. (*“UCL") (individual claim by both
Plaintiffs); (3) unlawful, unfair, and fraudulent business practices in violation of UCL
(individual and class claim by both Plaintiffs); and (4) violation of the False Advertising
Act (“FAL”), Bus. & Prof. Code § 17500, et seq. (individual and class claim by Plaintiff
Dossantos only).

' Sixth Amended Compl. ("SAC") 9 2-3, 22.
*SAC 1125, 32.

*SAC €929, 33.

YSAC 1 41.

SSAC 11 4, 52.

SexeYss.

"SAC Y 6.



On March 27, 2008, the Court denied Plaintiffs’ motion for class certification without
prejudice on the grounds that the nation-wide class was overly broad, and there were
questions about sufficient commonality and typicality. On October 22, 2008, the Court
denied Plaintiffs’ second motion for class certification without prejudice on the ground of
lack of commonality. On February 27, 2009, the Court denied Plaintiffs’ third motion for
class certification with prejudice. Plaintiffs appealed, and on August 24, 2011, in an
unpublished opinion, the Court of Appeal reversed, finding that the trial court committed
legal error by making a merits-based decision on the motion for class certification. (See
Skold v. Intel (Aug. 24, 2011) 2011 Cal.App.Unpub. LEXIS 6391, *18-27.)

On April 19, 2012, the Court granted in part® Plaintiffs’ motion for class certification and
certified the following nationwide class against Intel:

All residents of the United States, other than those residing in [llinois, who
(1) purchased a new computer equipped with a first-generation
(Willamette) Pentium 4 processor, (ii) purchased the computer between
November 20, 2000 and June 30, 2002, and (iii) purchased the computer
for personal, family, or household use.

The Court also certified a subclass of California class members who purchased their
computers from HP.

On May 31, 2012, Plaintiffs filed the operative SAC, asserting two causes of action for:
(1) violation of the Unfair Competition Law (“UCL") (Cal. Bus. & Prof. Code, § 17200
et seq.) (by Plaintiffs and the Class against Intel); and (2) violation of the UCL (by
Plaintiffs and the Subclass against HP).

On March 14, 2013, the Court approved of Plaintiffs’ proposed class notice program,
which would provide notice through a combination of print media and the Internet.

On April 18, 2013, the Court denied Defendants’ motion to dismiss pursuant to
California Code of Civil Procedure section 583.310 for failure to bring the action to trial
within five years after it was commenced.

On September 3, 2013, the Court modified the class definition pursuant to a motion by
Intel raising issues about the ascertainability of class members given that many have long
since disposed of their P4 computers and would not be able to present proof of purchase.

On May 15, 2014, the Court denied Intel’s motion for summary judgment, or
alternatively summary adjudication.

The parties have now reached a class-wide settlement. Under the Stipulation and

- 9. . ags ~ x
Agreement of Settlement,” in exchange for release from liability for all claims that were
or could have been asserted by Plaintiffs and the class based on the allegations in this

¥ The motion was denied as to certifying a nationwide class against HP.
? Exh. 1 to Decl. Eric H. Gibbs ISO Prelim. Approv. of Class Settl.



class action, Intel agrees to pay $15 to every class member who submits a valid claim
under a reduced standard of proof to establish class membership. Claimants need only
complete and sign a simple claim form under penalty of perjury that asks for their contact
information and basic information about their computer purchase (c.g., make,
approximate date of purchase, store or website where the computer was purchased,
location of purchase). Intel will also donate $4 million in computer products or funds to
cy pres recipients agreed to and approved by the Court. The parties have tentatively
agreed that Teach for America, Inc. will be a cy pres recipient. Intel will also pay up to
$700,000 to notify the class of the settlement. Class members will be notified using
substantially the same Notice Plan that was previously approved by the Court. Finally,
Intel agrees to pay reasonable fees and costs to Plaintiffs’ counsel up to $16.45 million,
as well as incentive payments of $25,000 to each of the named Plaintiffs.

Discussion

“The well-recognized factors that the trial court should consider in evaluating the
reasonableness of a class action settlement agreement include ‘the strength of plaintiffs’
case, the risk, expense, complexity and likely duration of further litigation, the risk of
maintaining class action status through trial, the amount offered in settlement, the extent
of discovery completed and the stage of the proceedings, the experience and views of
counsel, the presence of a governmental participant, and the reaction of the class
members to the proposed settlement.” [Citations.] This list ‘is not exhaustive and should
be tailored to each case.” [Citation.]” (Kullar v. Foot Locker Retail, Inc. (2008) 168
Cal.App.4th 116, 128.) “[A] presumption of fairness exists where: (1) the settlement is
reached through arm’s-length bargaining; (2) investigation and discovery are sufficient to
allow counsel and the court to act intelligently; (3) counsel is experienced in similar
litigation; and (4) the percentage of objectors is small. [Citation.]” (Dunk v. Ford Motor
Co. (1996) 48 Cal.App.4th 1794, 1802.)

“[T]he court should not give rubber-stamp approval. Rather, to protect the interests of
absent class members, the court must independently and objectively analyze the evidence
and circumstances before it in order to determine whether the settlement is in the best
interests of those whose claims will be extinguished. To make this determination, the
factual record before the ... court must be sufficiently developed... . The proposed
settlement cannot be judged without reference to the strength of plaintiffs’ claims. The
most important factor is the strength of the case for plaintiffs on the merits, balanced
against the amount offered in settlement. The court must stop short of the detailed and
thorough investigation that it would undertake if it were actually trying the case, but
nonetheless it must eschew any rubber stamp approval in favor of an independent
evaluation.” (Kullar, supra, 163 Cal.App.4th at p. 130, internal citations and quotation
marks omitted.)

Here, the settlement is entitled to a presumption of fairness because it was reached
through arm’s-length bargaining between experienced counsel after two settlement
conferences with Judge Pro Tem Bradley A. Bening shortly before the commencement of
trial. There was significant investigation and discovery in this ten-year old case to inform



the settlement. The Court is well aware of the strengths and weaknesses in Plaintiffs’
case, which are discussed in detail in Plaintiffs’ supporting brief.!” Plaintiffs also
highlight the risks of continued litigation, including the difficulty of proving their theory
of causation, Intel’s motion for decertification, and the issues on appeal (e.g.,
interpretation of the 5-year rule in class actions). Balanced against these issues is the
settlement amount. According to Plaintiffs, the $15 claim amount represents roughly
10% of the price that Intel charged for a P4 during the class period ($160)."" In balance,
the settlement amount is facially fair and reasonable.

Regarding the cy pres portion of the settlement, /n re Microsoft I-V Cases (2006) 135
Cal.App.4th 706 is instructive. This was a class action alleging violations of the
Cartwright Act (Cal. Bus. & Prof. Code, § 16720 et seq.) by defendant Microsoft
Corporation for software overcharges imposed on consumer who bought computers with
the preinstalled software. The case eventually settled for $1.1 billion, in which Microsoft
agreed to provide consumer vouchers worth varying amounts depending on the licenses
acquired. The vouchers ranged from $5 to $29 and could be aggregated for licenses
authorizing multiple installations of the software. The settlement also provided for a cy
pres remedy “to benefit public schools in California at which a substantial percentage of
the attending students come from low-income households.” (In re Microsoft, supra, 135
Cal.App.4th at p. 713.) This was a residual cy pres distribution if the $1.1 billion face
value amount of the settlement was not exhausted by the vouchers. In upholding the trial
court’s approval of the settlement against an objector’s appeal, the Court of Appeal
observed:

In the class action context, the cy pres doctrine is generally denominated
fluid recovery. [Citations.] Under the latter doctrine, when it is not
possible or practicable in a class action judgment to compensate class
members according to their respective damages, the best alternative for the
court is to award damages in a way that benefits as many of the class
members as possible, despite the probability that some class members will
not benefit whereas some nonmembers will. [Citation.]

(Id. at p. 716, internal quotation marks omitted.) The Court of Appeal held:

The trial court was not called upon to fashion a cy pres distribution of
residue, but rather it was called upon to approve a distribution the parties
fashioned through extensive negotiated compromise. . . . The court’s
proper focus in this context is not so much whether another type of
distribution might be better, but the extent to which the distribution, as
proposed, is appropriately useful in fulfilling the purposes of the
underlying cause of action. [Citation.] Certainly, the trial court may
consider whether another distribution would be more useful in fulfilling
this purpose, particularly when an alternate distribution is proposed by a
class member objecting to the settlement agreement. . . [but] a trial court is

"% See PItfs” Mem. Pts. & Auth. SIO Prelim. Approv. at pp. 16-19.
! According to Plaintiffs, they were seeking $65 per class member.



not required to initiate an investigation to determine other possible cy pres
distributions when it conducts a reasonable assessment of a cy pres
distribution proposed in a settlement agreement.

(/d. at pp. 724-725, original italics.) The Court of Appeal went on to find that the
proposed cy pres distribution providing vouchers for computer equipment and education
services to low income public schools “benefits the Class by insuring that a new
generation of computer literate children will enter the work force fully trained to make
the best use of computer technology.” (/d. at p. 726.) The record included estimates
from the California Department of Education on the benefits of the cy pres program, and
a letter from the State Superintended of Public Instruction. (/bid.) “The fact that the
compensatory effect for class members was indirect, as compared with the more direct
benefit to low-income students having little correlation with the plaintiff class, does not
alter this conclusion.” (Id. at p. 727, original italics.) Finally, the Court of Appeal found
that “cy pres distribution would not ‘inappropriately benefit Microsoft or extend its
market power” because ‘[t]he schools will receive both general purpose vouchers and
software vouchers that may be used for a vast array of products and services, including
those offered by Microsoft’s competitors...” ” (/d. at p. 729.)

Here, the proposed cy pres distribution agreed upon by the parties of $4 million in
computer products or funds to Teach for America appears to be an appropriate way to
address the impractical aspects of consumer recovery in this case while potentially
providing an indirect benefit to the class. However, the preliminary approval papers do
not delineate how much of the distribution will go to computers versus funds (and
whether funds will be restricted to purchases of Intel products), nor do Plaintiffs explain
how the proposed distribution to Teach for America will fulfill the purposes of the
underlying causes of action in this lawsuit. Plaintiffs’ final approval papers must address
the issues raised here based on In re Microsoft. However, the Court will preliminarily
approve the cy pres portion of the settlement.

The Court also has an independent right and responsibility to review the attorney fee
provision of the settlement agreement and award only so much as it determines
reasonable. (Garabedian v. Los Angeles Cellular Telephone Co. (2004) 118 Cal.App.4th
123, 127-128.) “Even where the parties agree as to the amount of attorney fees in such a
settlement agreement, courts properly review and modify the agreed upon fees if the
amount is not reasonable.” (Id.) Here, the parties have agreed on up to $16.45 million in
attorney’s fees. Given the significant amount of work that has clearly been performed in
this case and the relative success of Plaintiffs in achieving their litigation objectives, a
substantial attorney’s fee award is likely justified. Thus, the Court will grant preliminary
approval of the attorney’s fee amount, subject to further review based on any objections
by the class, and a lodestar cross check based on billing records submitted prior to the
final fairness hearing. (See Lealao v. Beneficial Cal. Inc. (2000) 82 Cal.App.4th 19, 46-
47 [discussing lodestar cross-check].)

Regarding class notice, the parties have proposed that the Court order that notice be
disseminated using substantially the same methods that were approved in connection with



the first class notice. The parties are working with Analytics LLC to finalize details. The
parties ask the Court to appoint Gilardi & Co. as class administrator and Analytics LLC
as notice provider. The proposed forms of notice are attached as Exhibits A, B, and C to
the Proposed Order Re: Preliminary Approval of Proposed Settlement. The Court finds
that the proposed forms of notice comply with California Rules of Court, rule 3.766(d) by
providing a brief explanation of the case, the contentions of the parties, discussions
regarding exclusion, the binding effect of judgment, and the option to appear through
counsel. The Court also finds that the proposed notice procedure is reasonably calculated
to give due notice to the class. The Court appoints Gilardi & Co. as class administrator
and Analytics LLC as notice provider.

Regarding class representative awards, “‘[t]he rationale for making enhancement or
incentive awards to named plaintiffs is that they should be compensated for the expense
or risk they have incurred in conferring a benefit on other members of the class.’
[Citation.] An incentive award is appropriate ““if it is necessary to induce an individual
to participate in the suit[.]” ... [Citation.]’ [Citation.] ‘[C]riteria courts may consider in
determining whether to make an incentive award include: 1) the risk to the class
representative in commencing suit, both financial and otherwise; 2) the notoriety and
personal difficulties encountered by the class representative; 3) the amount of time and
effort spent by the class representative; 4) the duration of the litigation and; 5) the
personal benefit (or lack thercof) enjoyed by the class representative as a result of the
litigation. [Citations.]” [Citation.] These ‘incentive awards’ to class representatives must
not be disproportionate to the amount of time and energy expended in pursuit of the
lawsuit. [Citation.]” (Cellphone Termination Fee Cases (2010) 186 Cal.App.4th 1380,
1394-1395.) Here, the Court notes that the $25,000 service awards are higher than
typically awarded in settled class actions in this Department. However, given the
circumstances of this case, a larger award may be justified. Plaintiffs must provide
detailed evidence regarding the amount of time and energy they expended in pursuit of
the lawsuit in advance of the final fairness hearing, but the Court will give preliminary
approval at this time.

For all of these reasons, Plaintiffs’ motion for preliminary approval is GRANTED. The
final approval hearing is set for Friday. January 23, 2015 at 9am in Department 1.
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THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA

JANET SKOLD and DAVID DOSSANTOS, on behalf
of themselves and all others similarly
situated and the general public, Plaintiffs,

Skold, et al. v. Intel Corporation, et al.
Lead Case N0.1-05-CV-039231

Plaintiff, Hon. Peter Kirwan

VS.

INTEL CORPORATION and HEWLETT-PACKARD
COMPANY:; and DOES 1-50, Defendants.
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I am employed in the County of Alameda, State of California.

| am over the age of 18 and not a party to the within action; my business address is 2915 McClure
Street, Oakland, CA 94609.

The documents described on page 2 of this Electronic Proof of Service were submitted via the
worldwide web on Tue. July 22, 2014 at 4:18 PM PDT and served by electronic mail notification.

I have reviewed the Court's Order Concerning Electronic Filing and Service of Pleading Documents and
am readily familiar with the contents of said Order. Under the terms of said Order, | certify the above-described
document's electronic service in the following manner:

The document was electronically filed on the Court's website, http://www.scefiling.org, on Tue. July 22,
2014 at 4:18 PM PDT

Upon approval of the document by the Court, an electronic mail message was transmitted to all parties
on the electronic service list maintained for this case. The message identified the document and provided
instructions for accessing the document on the worldwide web.

| declare under penalty of perjury under the laws of the State of California that the foregoing is true and
correct. Executed on July 22, 2014 at Oakland, California.

Dated: July 22, 2014 For WWW.SCEFILING.ORG

Andy Jamieson
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