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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ROSEMARY QUINN, ALAN : Case No. 7:12-cv-8187-VB
DUCORSKY, LUIS GUILIN, and
KAY ECKLER, on behalf of themselves

and all others similarly situated, : MOTION OF TRUTH IN
: ADVERTISING, INC. TO
Plaintiffs, : FILE BRIEF AS AMICUS
: CURIAE IN OPPOSITION TO
PROPOSED SETTLEMENT
Vs.

WALGREEN CO., WAL-MART STORES, :
INC., SUPERVALU, INC. and PERRIGO
COMPANY OF SOUTH CAROLINA,
INC,,

Defendants.

MOTION OF TRUTH IN ADVERTISING, INC. FOR LEAVE TO FILE BRIEF
AS AMICUS CURIAE IN OPPOSITION TO PROPOSED SETTLEMENT

Truth in Advertising, Inc. (TINA.org) respectfully requests leave of the Court to
file the attached amicus curiae brief in the above-captioned case in opposition to the
proposed settlement. TINA.org is a 501(c)(3) nonprofit organization whose mission is to
protect consumers nationwide through the prevention of false and deceptive marketing.
To further its mission, TINA.org performs in-depth investigations and files complaints
with federal and state government agencies, among others, urging them to take action to
put an end to various companies’ deceptive marketing practices.

With respect to the instant case, TINA.org seeks permission to file the attached
brief because the proposed settlement is fundamentally unfair to the class members. As a

consumer advocacy organization working to eradicate false and deceptive advertising,
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TINA.org has an important interest and a valuable perspective on the issues presented in
this case, and thus should be granted amicus curiae status. See, e.g., C&A Carbone, Inc.
v. County of Rockland, 2014 U.S. Dist. LEXIS 38658 (S.D.N.Y. Mar. 24, 2014)";
Automobile Club of New York, Inc.v. The Port Authority of New York and New Jersey,
2011 U.S. Dist. LEXIS 135391 (S.D.N.Y. Nov. 23, 2011). See also Neonatology Assocs.,
P.A. v. Comm’r of Internal Revenue, et al., 293 F.3d 128, 132 (3d Cir. 2002) (Alito, J.)
(“Even when a party is very well represented, an amicus may provide important
assistance to the court. . . . Some friends of the court are entities with particular expertise
not possessed by any party to the case. . .”); Ryan v. CFTC, 125 F.3d 1062, 1063 (7th Cir.
1997) (Posner, J.) (“An amicus brief should normally be allowed when . . . the amicus
has unique information or perspective that can help the court beyond the help that the
lawyers for the parties are able to provide.”); Managing Class Action Litigation: A
Pocket Guide for Judges, 3d ed., Federal Judicial Ctr. 2010, at 17 (“Institutional ‘public
interest’ objectors may bring a different perspective . . . Generally, government bodies
such as the FTC and state attorneys general, as well as nonprofit entities, have the class-
oriented goal of ensuring that class members receive fair, reasonable, and adequate
compensation for any injuries suffered. They tend to pursue that objective by policing
abuses in class action litigation. Consider allowing such entities to participate actively in
the fairness hearing.”).”

In addition, now that the parties to this lawsuit have reached an agreement, they
no longer have an adversarial relationship, and thus this Court can look only to objectors

to illuminate any potential issues with the settlement. See Park v. The Thomson Corp.,

' All unpublished decisions are collectively attached in alphabetical order as Exhibit 1.
? Neither party nor their counsel played any part in the drafting of this Motion or contributed in any other
way.



Case 7:12-cv-08187-VB Document 116 Filed 11/19/14 Page 3 of 4

633 F. Supp. 2d 8, 11 (S.D.N.Y. Apr. 2, 2009) (“The Court is mindful that it is desirable
to have as broad a range of participants in the class action fairness hearing as possible
because of the risk of collusion over attorneys’ fees and the terms of settlement generally
... Objectors have a valuable and important role to perform in policing class action
settlements.” (internal citations and quotations omitted)); In re AOL Time Warner ERISA
Litig., 2007 U.S. Dist. LEXIS 99769, at *6 (S.D.N.Y. Nov. 28, 2007) (“[O]bjectors have
a valuable and important role to perform in policing class action settlements.”)

The attached amicus brief explains in detail why TINA.org opposes the proposed
settlement. In short, the brief explains that the terms are unfair because the agreement
merely precludes defendants from using six words on their labels for a two-year period,
while the nationwide class will be forever prohibited from suing defendants for false and
deceptive advertising. Moreover, class members — all U.S. consumers who purchased one
of over 200 products in a nine-year period — are being denied their due process rights
through an inadequate notification process.

For these reasons, TINA.org moves for leave to appear as amicus curiae and
submit the attached brief in opposition to the proposed settlement, as well as the attached
notice of intent to appear at the Final Fairness Hearing (attached hereto as Exhibits 2 & 3).
Dated: November 19, 2014 Respectfully,

By: /s/Sean M. Fisher
Sean M. Fisher (SF0251)
Brenner, Saltzman & Wallman LLP
271 Whitney Ave.
New Haven, CT 06511

Telephone: (203) 772-2600
sfisher@bswlaw.com

Attorney for Truth in Advertising, Inc.


mailto:sfisher@bswlaw.com
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been filed electronically with the
U.S. District Court this 19th day of November 2014. Notice of this filing will be sent to
all parties by operation of the Court’s electronic filing system. Parties may access this
filing through the Court’s system.

By:  /s/Sean M. Fisher
Sean M. Fisher (SF0251)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ROSEMARY QUINN, ALAN : Case No. 7:12-cv-8187-VB
DUCORSKY, LUIS GUILIN, and
KAY ECKLER, on behalf of themselves

and all others similarly situated, : BRIEF OF AMICUS CURIAE
: TRUTH IN ADVERTISING, INC.
Plaintiffs, : IN OPPOSITION TO
: PROPOSED SETTLEMENT
VS.
: DATE: December 12, 2014
WALGREEN CO., WAL-MART STORES, : TIME: 2:00 p.m.
INC., SUPERVALU, INC. and PERRIGO : LOCATION: Courtroom 620
COMPANY OF SOUTH CAROLINA,
INC.,
Defendants.

The parties to this litigation have struck a deal in which the plaintiff class and
their attorneys will each pocket about one million dollars in exchange for allowing
defendants to continue on with their deceptive labeling practices as alleged in the
operative complaint. While the proposed settlement merely precludes defendants from
using six words on their labels for a two-year period, the settlement will forever prohibit
the nationwide class from suing defendants for false and deceptive advertising. Moreover,
class members — all U.S. consumers who purchased one of over 200 products in a nine-
year period — are being denied their due process rights through an inadequate notification
process. For these reasons, Truth in Advertising, Inc., a national consumer advocacy
organization dedicated to protecting consumers from false and deceptive advertising,

respectfully opposes the proposed settlement, and urges the Court to deny approval of it.
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INTEREST OF AMICUS CURIAE

Truth in Advertising, Inc. (TINA.org) is a 501(c)(3) nonprofit organization
dedicated to protecting consumers nationwide through the prevention of false and
deceptive marketing. To further its mission, TINA.org performs in-depth investigations
and files complaints with federal and state government agencies, among others, urging
them to take action to put an end to various companies’ deceptive marketing practices.

As explained in detail in the attached Motion for Leave to File Brief as Amicus
Curiae in Opposition to Proposed Settlement, TINA.org has an important interest and a
valuable perspective on the issues presented in this case.'

ARGUMENT

The essence of plaintiffs’ complaint is that defendants charge a premium price for
their glucosamine supplements based on labeling that claims the supplements rebuild
cartilage, support joint comfort and/or lubricate joints, when there is no competent
scientific evidence to support such marketing claims. Second Am. Compl. 9 1, 18.
According to plaintiffs, it is medically impossible to rebuild cartilage that has been
damaged or destroyed simply by taking a glucosamine supplement. Id. at | 20.
Nonetheless, the proposed settlement will in no way hinder defendants’ ability to
continue making such claims to millions of aging Americans that are experiencing joint
degeneration. The parties’ proposed settlement restricts defendants from using six
specific words on their labels for a two-year period. During this short moratorium,
defendants are permitted to simply replace any of these six words with a synonym,

thereby effectively eviscerating any perceived benefits of the injunctive relief. At the

' Neither party nor their counsel played any part in the drafting of this brief or contributed in any other way.
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same time, this settlement will forever bind the hands of a national class from doing
anything about it. /d. at § 11, 13.

Perhaps cognizant of the defects in the proposed settlement agreement, the parties
have implemented inadequate and ineffective notice to the class. While practicable,
individualized notice was not used in this case. Instead, the parties are attempting to
reach the entire class by putting notice of the settlement in Internet banner ads, a press
release, and two magazines. Clearly, this limited form of notice does not comply with the
mandates of Federal Rule of Civil Procedure 23 or the Due Process Clause, and is a
critical deficiency in the settlement process.

The Injunctive Relief in the Proposed Settlement
Does Not Eradicate the Deception

The proposed settlement agreement gives the false impression that defendants are
making material changes to their marketing of glucosamine supplements when, in reality,
the injunctive relief is illusory and only benefits defendants.

The settlement agreement prohibits defendants from using just six specific words

9% ¢ 29 ¢ 99 ¢¢ 9% ¢

on their labels — “rebuilding,” “renewing,” “regrowing,” “growing,” “adding,” and
“regenerating.” Settlement Agrmt. § 10. Not only can defendants still market their
supplements as being able to build cartilage, support joint comfort, and lubricate joints
— the very claims at issue in plaintiffs’ complaint — but defendants can also use numerous
other synonyms to get the very same misleading points across. In fact, defendants can
use any term — except for the six that were blacklisted in the agreement — that suggest

glucosamine supplements can improve joint health and/or build cartilage.” Put simply,

2 . . . . .

For example, there is nothing that prevents defendants from using the following words: “improve,”
“protect,” “nourish,” “reconstruct,” “repair,” “restore,” “rejuvenate,” “reinvigorate,” “refresh,” “soothe,”
“revive,” ” “renovate,” and “rehabilitate.”

EEN?3 EENE3 EEN?3 EEINT3 99

alleviate,
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defendants’ agreement to stop using six words on their labeling is worthless, confers
absolutely no benefit to the class, and gives the companies the green light to continue
marketing their supplements just as they had before this lawsuit was filed and this
agreement was reached.’

In addition to the two-year prohibition of six words, defendants have agreed to
add the phrase “Individual results may vary” to their labeling. However, this statement
will not obviate the otherwise misleading labeling claims being made about these
supplements. Illustrative of this point, the Federal Trade Commission has taken the
position that the “individual results may vary” phrase does not remediate misleading
marketing messages or lessen the need for adequate proof to support advertised claims.
See The FTC’s Revised Endorsement Guide, http://www.business.ftc.gov/documents/bus
71-ftes-revised-endorsement-guideswhat-people-are-asking.*

Furthermore, defendants have already added this statement on at least some of the
labels at issue.” Defendants’ reliance, in part, on past modifications to the labeling as a
basis for class members giving up their litigation rights is not acceptable. See, e.g., In re
Katrina Canal Breaches Litig., 628 F.3d 185, 195 (5th Cir. 2010) (quoting 4 Newberg §
11:46 at 133) (“The court must be assured that the settlement secures an adequate

advantage for the class in return for the surrender of litigation rights against the

? It is also important to note that there is no evidence that these changes are material to consumers, that the
removed language is more scientifically “untrue” than the retained language, or that consumers would be
more harmed by one set of language over another.

* To the contrary, the addition of this language to an already wordy label may actually be more detrimental
to consumers than leaving the label alone. Robinson v. McNeil Consumer Healthcare, 615 F.3d 861, 869-

70 (7™ Cir. 2010) (additional labeling can be counterproductive; citing literature).

> Photographs of products taken by TINA.org on November 5, 2014, attached hereto as Exhibit A.
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defendants.”); see also In re Dry Max Pampers Litigation, 724 F.3d 713, 719 (6th Cir.
2013) (putting the burden of proving the fairness of the settlement on the proponents, and
determining that a reinstated refund program would provide unnamed class members
little value because “most of them have already had access to it.”)

And to make matters worse, defendants’ minor labeling restrictions are only
binding for 24 months, while class members are required to give up their litigation rights
forever. Settlement Agrmt. 410 (defendant agrees to make the labeling changes “for a
period of twenty four (24) months...”), 11 (“...the [Named Plaintiffs and Class
members] are deemed to have fully released and forever discharged [defendant] of and
from [any and all claims...which the Named Plaintiffs and/or any Settlement Class
member had, now has or may in the future have with respect to any conduct...arising
from or relating to the causes of action...made in the Litigation as well as claims and
allegations that [defendant] made false and deceptive representations...”).°

Allowing defendants to resume use of the very labels that are at issue in this
litigation in just two years, while class members are permanently prohibited from suing
the companies over their false marketing of the products is patently unfair. See Vassalle v.
Midland Funding LLC, 708 F.3d 747, 756 (6th Cir. 2013) (in reversing the district court’s
approval of a class-action settlement, the Court noted, among other things, “the

injunction only lasts one year, after which [the defendant] is free to resume its predatory

% In addition to giving up their right to sue defendants for their false marketing of the supplements at issue,
class members are also waiving clear statutory rights they have under state laws, such as Section 1542 of
the Civil Code of the State of California, which prohibits general releases such as this one from being
extended to claims unknown at the time of executing the release, even if they would have materially
affected the settlement. Settlement Agrmt. § 12. And not only does defendants’ injunction expire after two
years, but, under the terms of the proposed settlement agreement, defendants can continue selling their
products that are currently on the shelves in stores, regardless of the label and regardless of how long that
stockpile lasts, and can even continue shipping products with the original false label for nine months after
this settlement agreement is given final approval. Settlement Agrmt. § 10(b) and (c).
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practices should it choose to do s0.”); see also Pearson v. NBTY, Inc., No. 14-1198 (7th
Cir. Oct. 31, 2014) Oral Argument at 15:49.”

In sum, the injunctive relief set forth in the proposed settlement is for defendants’
benefit only as it permits them to continue making the same deceptive labeling claims
that gave rise to this lawsuit in the first place while simultaneously extinguishing any
rights of the class to challenge defendants’ labeling claims in perpetuity. For these
reasons, the proposed settlement is unfair and should not be approved.

Notice to Class Members Is Fatally Flawed
No form of individualized notice to the class was undertaken in this case despite

the fact that such form of notice was practicable and therefore required under Federal

" During oral argument in the Pearson case, which is an appeal from the District Court’s approval of a
settlement that provided for, among other things, glucosamine supplement labeling changes for a period of
30 months, the following discussion took place between Judge Posner and Stewart Weltman, plaintiffs’
attorney in both the Pearson case and the instant case:

J. Posner: I don’t understand a 30-month injunction. . . . What is the point of a 30-month
injunction against misleading advertising or labeling, and then at the end of the 30 months you go
back to the misleading labeling?

S. Weltman: Because that’s not the way the agreement is set-up. The agreement is set-up that if
they do go back to that deceptive labeling again, they will be subject to a lawsuit.

J. Posner: . . . That doesn't make any sense . . . If you go back to that and you’re sued, what have
you gotten from the 30-month limit on the injunction? Why isn’t it a perpetual injunction but, of
course, the defendant can always go into court and say...conditions have changed and therefore
they want a modification or termination of the injunction? I’ve never seen anything like this
before. . . . What is the point? I don’t understand it. What do you gain by having a 30-month cut-
off instead of a perpetual injunction?

S. Weltman: Well from my perspective, the gain is that it’s no longer on the labeling and they’re
going to have to make a decision to put it back on. And so that in itself is an achievement because
it’s been on the labeling for over 10 years.

J. Posner: That’s an achievement? I don’t understand.

S. Weltman: Well, I believe it’s actually probably an unprecedented achievement but obviously
you have your doubts.

Full recording of Oct. 31, 2014 oral argument, available at
http://media.ca7.uscourts.gov/sound/external/sp.14-1198.14-1198 10 31 2014.mp3, starting at 15:49,
ending at 17:50.


http://media.ca7.uscourts.gov/sound/external/sp.14-1198.14-1198_10_31_2014.mp3
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Rule of Civil Procedure 23. Fed. R. Civ. P. 23(c)(2)(B) (“For any class certified under
Rule 23(b)(3), the court must direct to class members the best notice that is practicable
under the circumstances, including individual notice to all members who can be
identified through reasonable effort.”); Eisen v. Carlisle & Jacquelin et al., 417 U.S. 156,
176 (1974) (“individual notice to identifiable class members is not a discretionary
consideration to be waived in a particular case. It is, rather, an unambiguous requirement
of Rule 23.7); Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 812 (1985) (quoting
Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314-15 (1950) (due process
requires that notice to absent class members must be “the best practicable, ‘reasonably
calculated, under all the circumstances, to apprise interested parties of the pendency of
the action and afford them an opportunity to present their objection.’”); Mullane, 339 U.S.
at 315 (“[W]hen notice is a person’s due, process which is a mere gesture is not due
process. The means employed must be such as one desirous of actually informing the
absentee might reasonably adopt to accomplish it.””); In re “Agent Orange” Prod. Liab.
Litig. MDL No. 381, 818 F.2d 145, 168 (2d Cir. 1987) (“Rule 23(c)(2) requires only that
members of a Rule 23(b)(3) class be given ‘the best notice practicable under the
circumstances, including individual notice to all members who can be identified through
reasonable effort.””)

As explained in defendants’ privacy policies, each defendant collects customers’
personal identifying information, including physical and email addresses. See Walgreens
Online Privacy & Security Policy, http://www.walgreens.com/topic/help/generalhelp/
privacyandsecurity.jsp; Walmart Privacy Policy, http://corporate.walmart.com/privacy-

security/walmart-privacy-policy; Supervalu Privacy Policy, http://www.supervalu.com/
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misc/privacy-policy.html.® Thus, it is clear that there are numerous class members who
are identifiable and could easily have been provided with individual notice of the
proposed settlement but were not. Accordingly, the proposed settlement must be rejected
in this case. Eisen, 417 U.S. at 177 (“We therefore conclude that Rule 23(c)(2) requires
that individual notice be sent to all class members who can be identified with reasonable
effort.”); Hecht v. United Collection Bureau, Inc., 691 F.3d 218, 224 (2d Cir. 2012) (if
class members’ identities are ascertainable then resort to notice by publication is likely
not justified).

The notice defect in this case is made even clearer when one considers that in an
almost identical case, Pearson v. NBTY, Inc., settled in January 2014 by many of the
same attorneys on record in the present case, individualized notice was sent to 4.7 million
class members’, in addition to publishing notice in five national magazines and four of
the largest Internet sites, as well as social media. See Pearson v. NBTY, Inc., Docket No.
11-cv-07972, Memorandum Opinion and Order (N.D. IlL. Jan. 3, 2014) (attached hereto
as Exhibit B).

Knowing that each defendant has consumer information that includes, among
other things, physical and email addresses of potential class members, and that
individualized notice was used in a near identical case highlights the fact that the notice
employed here was not the “best notice that is practicable under the circumstances.” Wal-

Mart Stores, Inc. v. Dukes, et al., 131 S. Ct. 2541, 2558 (2011). Thus, due to the lack of

¥ Defendants own other stores that also sell glucosamine supplements at issue and also collect customers’
contact information. See, e.g., Sam’s Club (owned by Walmart) Privacy Policy,
http://www.samsclub.com/sams/pagedetails/content.jsp?pageName=privacyPolicy; Drugstore.com (owned
by Walgreens) Privacy Policy, http://www.drugstore.com/drugstore/qxc148674.

? In that case, customers’ contact information was obtained through retailers’ and the manufacturer’s
records of glucosamine purchases through loyalty or membership programs.


http://www.samsclub.com/sams/pagedetails/content.jsp?pageName=privacyPolicy
http://www.drugstore.com/drugstore/qxc148674
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adequate and individualized notice provided in this case, the proposed settlement
agreement should not be given final approval. Doing so would likely bind millions of
class members to a settlement agreement they were never made aware of in violation of
Rule 23 and the Due Process Clause.
CONCLUSION
In sum, the plaintiff class is not being adequately notified of a proposed
settlement that is patently unfair because it does not remedy the false marketing of the
glucosamine supplements at issue, but rather shields defendants’ deceptive labels from
future challenges. For these reasons, we respectfully urge this Court to deny approval of
the proposed settlement.
Dated: November _ , 2014 Respectfully,
By: /s/Sean M. Fisher

Sean M. Fisher (SF0251)

Brenner, Saltzman & Wallman LLP

271 Whitney Ave.

New Haven, CT 06511

Telephone: (203) 772-2600
sfisher@bswlaw.com

Attorney for Truth in Advertising, Inc.


mailto:sfisher@bswlaw.com
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EXHIBIT A
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EXHIBIT B
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

NICK PEARSON, FRANCISCO PADILLA,
CECILIA LINARES, AUGUSTINA

BLANCO, ABEL GONZALEZ, and No. 11 CV 7972
RICHARD JENNINGS, on Behalf of Judge James B. Zagel
Themselves and All Others Similarly Situated,
Plaintiffs,
V.

NBTY, INC., a Delaware corporation; and
REXALL SUNDOWN, INC., a Florida
Corporation; and TARGET CORPORATION,
a Minnesota Corporation,

Defendants.

MEMORANDUM OPINION AND ORDER

The resolution of a class action by settlement agreement with NBTY, Inc. (“NBTY”),
Rexall Sundown, Inc. (“Rexall”), and Target Corporation (“Target”) is now before us. Class
Objectors challenge the settlement, contending that excessive attorneys’ fees awarded to class
counsel will result in a settlement that is not “fair, adequate and reasonable,” in violation of Fed.
R. Civ. P. 23(h).

FACTS AND PROCEEDINGS

A. Background
Defendants NBTY, Rexall, and Target are in the business of marketing, selling, and
distributing, amongst many hundreds of products, a line of joint-health dietary supplements

called “Up & Up Glucosamine.” Within this line are two separate products. The first is Triple
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Strength Glucosamine Chondroitin plus MSM (“Up & Up Triple Strength”). The second is
Advanced Glucosamine Chondroitin Complex (“Up & Up Advanced”). The labeling on both
products make similar representations as to the beneficial effect the product has on joint health.
For example, both products’ labeling states that the supplement helps to “maintain the structural
integrity of joints.” The Up & Up Advanced label also states that it will “help rebuild cartilage”
and “lubricate joints.” The Up & Up Triple Strength label states that the supplement “supports
mobility and flexibility.”

In or around June 2011, Plaintiff Nick Pearson (“Pearson”) decided to purchase a bottle
of Up & Up Triple Strength based on the representations made on the product’s labeling.
Plaintiff used the product as directed but did not experience any of the beneficial effects
represented on its packaging. Subsequently, Pearson became aware of several clinical studies
that suggested the active ingredients in the supplement, Glucosamine and Chondroitin, are
ineffective in relieving symptoms of or actually curing joint-related ailments. Pearson alleges
that, had he known that Defendant’s representations about Glucosamine and Chondroitin were
false, he would not have purchased Up & Up Triple Strength. Therefore, he claims he has
suffered injury through loss of the money he spent on the product.

Similarly, starting as early as 1997 and continuing through the Class Period, Plaintiffs
Francisco Padilla, Cecilia Linares, Augustina Blanco, Abel Gonzalez, and Richard Jennings were
exposed to and saw Defendants’ representations on the labels of Defendants’ various products.
After reading the representations on the label, Plaintiffs purchased and consumed Defendants’

products as directed. Plaintiffs did not have the joint health benefits as represented.
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B. Procedural Background

This case commenced as six separate federal court actions across the country involving
various joint health dietary supplements manufactured or sold by Defendants. These actions
were entitled: Cardenas and Padilla v. NBTY, Inc and Rexall Sundown, Inc., No. 2:11-cv-01615-
LKK-CKD (E.D. Cal.) (filed June 14, 2011); Jennings v. Rexall Sundown, Inc., No. 1:11-cv-
11488-WGY (D. Mass.) (filed August 22, 2011); Padilla v. Costco Wholesale Corp., No. 1:11-
cv-07686 (N.D. I11.) (filed October 28, 2011); Linares and Gonzales v. Costco Wholesale, Inc.,
No. 3:11-cv-02547-MMA-RBB (S.D. Cal.) (filed November 2, 2011); Pearson v. Target Corp.,
No. 1:11-cv-07972 (N.D.I1L.) (filed November 9, 2011); and Blanco v. CVS Pharmacy, Inc., No.
5:13-cv-00406-JGB-SP (C.D. Cal.) (filed March 4, 2013).

On April 15, 2013, Plaintiffs executed a global, nationwide settlement agreement settling
and releasing for consideration, inter alia, all of the claims made in each case that was to be
submitted to this Court for final approval. On April 22, 2013, Plaintiffs, together, filed a second
amended complaint against Defendants in this Court. On May 16, 2013, we provisionally
certified the Class, consisting of all consumers who purchased for personal use certain joint
health dietary supplements sold or manufactured by Defendants.

A Preliminary Approval Order of the proposed class action settlement between Plaintiffs
and Defendants was entered on May 30, 2013. [Doc. 89]. Objections to the class action
settlement were filed subsequently.

Currently before us is Plaintiffs’ Motion for Final Approval of the Class Action

Settlement and Award of Attorneys’ Fees, Expenses, and Incentive Awards.
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C. Settlement Agreement

The Settlement Agreement, reached after protracted, arm’s length negotiations over
several months, secures for the Class a constructive common fund, injunctive relief, costs for
notice and attorneys’ fees, and a provision for incentive awards for Plaintiffs. The Settlement
explains the claims process and guarantees $2 million towards a guaranteed fund, with
unclaimed funds remitting to a cy pres fund. The injunctive relief is in the form of labeling
changes on Defendants’ products for a period of thirty months. Rexall identified and provided
notice to approximately five million individual class members belonging to three categories: (1)
members of NBTYs Ambassador Club; (2) members of Vitamin World’s loyalty program or
online purchasers of Vitamin Glucosamine products; and (c) Costco Wholesale club members
who have purchased Costco’s Kirkland-brand glucosamine products. In exchange, Class

Members release Defendants from known and unknown claims.

DISCUSSION

Objectors contest both the fee award and approval order. Objectors argue that this Court
should not approve as fair and reasonable a settlement agreement that, on its face, so
disproportionately advances the interests of Class Counsel over those of the class itself through
excessive attorneys’ fees. Plaintiffs’ attorneys contend that, due to the substantial benefit
procured for Class Members, an award of the requested attorneys’ fees would be reasonable and
result in a fair settlement. We consider the reasonableness of the settlement to determine if it

should be approved.

PART I: REASONABLENESS OF THE SETTLEMENT

A. General Principles of Law Under Rule 23
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In class action settlements, a district court cannot rely solely on the adversarial process to
protect the interests of the persons most affected by litigation—namely the class— and must rely
on the fiduciary obligations of the class representatives and especially class counsel to protect
those interests. The fiduciary obligation owed to clients is particularly significant when the class
members are consumers, who ordinarily lack both the monetary stake and sophistication in legal
and commercial matters that would motivate and enable them to monitor the efforts of class
counsel on their behalf. See Creative Montessori Learning Centers v. Ashford Gear LLC, 662
F.3d 913,917 (7™ Cir. 2011). This is why settlements of class actions must be approved by the
district court as fundamentally “fair, adequate and reasonable.” Fed.R.Civ.P. 23(e)(1)(c).

The Seventh Circuit has held that, in evaluating the fairness of a settlement, the district
court must consider the strength of the plaintiffs’ case compared to the defendants’ settlement
offer; the risk, expense, complexity, and likely duration of further litigation; the extent of
discovery completed; and the experience and views of counsel. Synfuel Technologies v. DHL
Express (USA), 463 F.3d 646, 653 (7™ Cir. 2006) (quoting Isby v. Bayh, 75 F.3d 1191, 1196 (7"
Cir. 1996)). The Seventh Circuit further held that “the fairness of the settlement must be
evaluated primarily on how it compensates class members for past injuries,” not on whether it
provides relief to future customers. Id., at 654. A district court’s decision regarding the approval

of a settlement will not be reversed unless there is a clear showing of abuse of discretion. /d.

Strength of Plaintiffs’ Case on the Merits Compared to Defendants’ Settlement Offer
While it is difficult to calculate the precise probability of success Plaintiffs may
experience through continued litigation, the Court finds non-trivial potential obstacles to

Plaintiffs’ prevailing on the merits. As a threshold, Plaintiffs may be refused class certification.
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On the other hand, after lengthy settlement negotiations, the Defendants’ offered to create
an unlimited constructive fund for the approximately 12 million Class Members. Of these Class
Members, about 9.1 million received notice by publication and a smaller number of 4.7 million
Class Members received direct, individual notice. Each Class Member is eligible to make a
claim for at least $3 for one undocumented purchase, and up to $50 for documented purchases.
Even if the value of the Settlement is limited to direct notice recipients, the Settlement has made
available to the Class a monetary benefit of at least $14.2 million. Of this fund, only $2 million
is guaranteed to be paid out by Defendants, either directly or to a cy pres fund. The Settlement
secures an additional $6.5 million for the cost of notice and attorneys’ fees and expenses, for a
total of a $20.2 million made available to the Class.

In addition to the fund, the Settlement Agreement provides for injunctive relief in the
form of labeling changes that eliminate key false marketing claims alleged in the lawsuit.
However, the value of the injunctive relief, while potentially significant to both Class Members
who may still be looking to improve joint health and those who are not Class Members, is

difficult to ascertain and does not flow directly to the Class Members.

Risk, expense, complexity, and likely duration of further litigation

Even before this dispute was “consolidated” into the present case, the Plaintiffs expended
significant time and resources in prosecuting individual Plaintiffs’ cases in courts across the
country. During this time, Plaintiffs survived multiple motions to dismiss and Defendant’s
motion for summary judgment. Leading up to this Settlement Agreement, parties engaged in the
lengthy period of settlement negotiations.

This class action litigation continues to involve a number of complex legal, factual, and

scientific questions. The disputed issues include scientific literature and medical studies
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regarding the benefits of glucosamine and chondroitin, whether Class Members obtained some
benefit (excluding a known placebo effect) from the use of the products, and whether the Class
Members are entitled to damages. Parties also dispute the impact of and potentially liability
arising from the disputed misrepresentations. There are also contested issues relating to class
certification.

In the absence of a settlement, Plaintiffs would be required to undergo extensive litigation
to secure a finding of liability, and then, if successful, continued litigation on causation,
damages, limitations and other defenses. Even if able to prevail at all of these stages, Plaintiffs
may face an appeal. Should Plaintiffs continue to litigate, any recovery or benefit would not

likely be realized for years.

Extent of discovery completed

At the time the Settlement was agreed upon, each of the individual cases were at various
stages of litigation, but had undergone sufficient discovery to enable the parties and counsel to
evaluate their respective cases. Thousands of pages of documents had been produced,
depositions had been taken of experts and employees, and expert reports had been submitted.
Discovery completed in Cardenas and Jennings, including the depositions of experts and
preparation of expert reports, provided Plaintiffs and counsel a thorough record upon which to

evaluate the case and determine whether settlement was in the best interests of the Class.

Experience and views of counsel
Counsel for Plaintiffs and Defendants have both investigated the claims and underlying
events and transactions alleged in the complaints; conducted legal research; engaged in motion

practice; reviewed evidence obtained in discovery and class certification discovery,
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consultations, reports, and depositions of experts; and considered arguments made by all Parties
as to the merits of the case.

Counsel has also assessed the considerable expense, length of the time necessary to
continue prosecution of the claims through trial, post-trial motions, and likely appeals, as well as
the significant uncertainty in predicting the outcome of the litigation.

Based on the unavoidable expense, length, and risks inherent in litigation, counsel
concluded that the Settlement Agreement is fair, reasonable, and adequate and in the best

interests of the Class.

Presence of Collusion in Gaining a Settlement

Objectors oppose the Settlement due to three provisions they contend are signs of self-
dealing and collusion: (1) the structure of the Settlement; (2) a “clear sailing” provision; and (3)
a segregated fund provision.

Objectors’ central opposition to the Settlement is that it allocates $4.5 million, or 70% of
what it calculates is a $6.5 million constructive common fund (comprised of $4.5 million fees
and $2 million guaranteed funds), to Class Counsel. Objectors contend that this disproportionate
percentage award, almost two-thirds of the total fund, to counsel suggests self-dealing.

Second, Objectors, point to counsel’s inclusion of a “clear sailing” provision that
provides that Defendants will not oppose class counsel awards of $4.5 million as evidence of
self-dealing. Objectors contend that the clear sailing provision “decouples class counsel’s
financial incentives from those of the class™ and creates an incentive for counsel to settle
lawsuits in a manner that is favorable to counsel, even at the detriment to the Class.

Objectors finally argue that the Settlement’s segregated fund provision that ensures that

fees, costs, and incentive awards are paid “separate and apart from” class relief is another
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indication of self-dealing. Any reduction in fees would revert back to Defendants and a change
in the fee structure would create no additional benefit to Class Members, reducing the incentive
for Class Members to scrutinize and challenge potentially improper fees.

Class Counsel (and, for that matter, Defendants’ counsel) denies any collusion and asserts
that the Settlement was achieved through arm’s-length discussions by conference calls, in-person
meetings and written exchanges, during which offers and demands were exchanged. Counsel
maintains that only after the relief to the Class was agreed upon did the Parties discuss the issue

of attorneys’ fees and incentive awards.

Actual Benefit to Class

Defendants’ evaluation of the benefit made available to the Class dramatically exceeds
the actual benefit realized by the Class. At the close of the claims deadline on December 3,
2013, only 30,245 claims had been filed, amounting to a distribution of $865,284.00 to Class
members. The actual benefit to the Class, then, was a mere 4.2% of the $20.2 million
Defendants claim it made available to the Class.

Defendants claim that the remaining $1,134,716.00 of the guaranteed fund of $2 million,
to be provided as a cy pres award to the Orthopedic Research and Education Foundation upon
the Court’s approval, is a benefit to the Class. Defendants further maintain that the Class also
realizes an actual benefit from valuable labeling changes as a result of the Settlement’s
securement of injunctive relief. Neither the cy pres fund nor the injunctive relief provides a
direct benefit to the Class, but instead creates a benefit to the general public and future

glucosamine consumers.

B. Conclusion
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The settlement agreement, withholding approval of the requested attorneys’ fees, is fair,
adequate, and reasonable and the result of arms-length negotiations. Even though the actual
benefit to the Class is only a fraction of the available fund, the settlement provides for adequate
economic recovery by claimants in light of the costs, likelihood of only marginal additional relief
to individual consumers, and uncertainty of continued litigation. While the cy pres fund and
injunctive relief are substantial benefits secured under the settlement agreement, they benefit the
public and future consumers of glucosamine—not Class members for past injuries—and cannot
be a key consideration in determining the fairness of the settlement.

I will approve reasonable incentive awards in the amount of $5,000 for each of the six
named Plaintiffs, for a total of $30,000.

Because Objectors’ challenge to the fairness of the settlement agreement is based on a
determination that the requested fee awards are substantively unreasonable, I will now turn to the

reasonableness of the fee award.

PART II: ATTORNEYS’ FEES AND COSTS
A. Attorneys’ Fee Award Based on Constructive Fund
1. Standard of Review

Attorneys’ fees are generally awarded based on the value of the settlement (i.e. the fund
as a whole), not just the portion of the fund actually claimed by class members. Boeing Co. v.
Van Gemert, 444 U.S. 472, 480 (1980), 100 S. Ct. 745, 62 L.Ed.2d 676 (attorney is entitled to a
reasonable fee from the fund as a whole); Mirfasihi v. Fleet Mortgage Co., 551 F.3d 682, 687
(7" Cir. 2008) (“a proper attorneys’ fee award is based on success obtained and expense
(including opportunity cost of time) incurred”); In Re HP Inket Printer Litigation, 716 F.3d 1173

(9™ Cir. 2013) (attorneys’ fees are attributable to the relief obtained for the class).

10
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Courts have an independent obligation to ensure that the fee award, like the settlement
itself, is reasonable, even if the parties have already agreed to an amount. Bluetooth, 654 F.3d at
941; see also Committee Notes to Rule 23(h), 2003. A recent study, commissioned by the
Institute for Legal Reform and conducted by Mayer Brown LLP, found that in the vast majority
of class action lawsuits, the fees awarded to class counsel far exceeds the payout received by the

class. “Do Class Actions Benefit Class Members? An Empirical Analysis of Class Actions,”

Mayer Brown, available at www.instituteforlegalreform.com. While the study suffers from non-
trivial limitations, it raises an important issue regarding the frequently misaligned goals of class
counsel and the class. Due to this issue, as well as others, it is particularly important that the
Court rely on an adequate factual basis to determine whether a settlement and fee award is fair to
the entire class. In Re Baby Products Antitrust Litigation, 708 F.3d 163, 175 (district court did
not have necessary factual basis, including the amount of compensation distributed directly to the
class, to determine whether settlement was fair); Bluetooth, at 943 (district court made: 1) no
explicit fee calculation; 2) no comparison between fees award and benefit to class or degree of
success in litigation; and 3) no comparison between fee calculation methods). To that end,
courts may only include the value of injunctive relief to the total common fund in the unusual
instance where the value to individual class members of the injunctive relief can be accurately

ascertained. Staton v. Boeing, 327 F.3d 938, 974 (9™ Cir. 2003).

2. “Percentage-of-Recovery” vs. Lodestar Method

Depending on the type of relief obtained for the class—either constructive common fund
and/or injunctive relief—attorneys’ fees may be calculated under either the “lodestar” method or
as a “percentage-of-the-recovery.” The “lodestar method” is appropriate in class actions where

the relief obtained is primarily injunctive in nature and thus not easily monetized. Class actions

11
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brought under fee-shifting statutes (such as federal civil rights, securities, antitrust, copyright,
and patent acts) frequently use the lodestar method. In these fee-shifting cases, the relief sought
and obtained is largely only injunctive in nature and thus not easily monetized, but the legislature
has authorized the award of fees to ensure compensation for counsel undertaking socially
beneficial litigation. Bluetooth, 654 F.3d 935, 941 (9" Cir. 2011).

A lodestar figure is calculated by multiplying the number of hours the prevailing party
reasonably expended on the litigation (as supported by adequate documentation) by a reasonable
hourly rate for the region and for the experience of the lawyer. 1d.; Staton v. Boeing, 327 F.3d
938, 965 (9" Cir. 2003). Though the lodestar figure calculated in determining an attorney fee
award is presumptively reasonable, the court may adjust it upward or downward by an
appropriate positive or negative multiplier reflecting a host of reasonableness factors, including
the quality of representation, the benefit obtained for the class, the complexity and novelty of the
issues presented, and the risk of nonpayment. Bluetooth, 654 F.3d at 941-42.

On the other hand, where a settlement produces a constructive common fund for the
benefit of the entire class, courts have discretion to employ either the lodestar method or the
percentage-of-the-recovery method. Harman v. Lyphomed, Inc., 945 F.2d 969, 975 (7" Cir.
1991); Bluetooth, at 942. Under the latter method, attorneys’ fees are derived from a percentage
of the common fund. A constructive common fund is valued based on the direct monetary relief
made available to members of the proposed class, not just the portion actually claimed by class
members. Boeing Co. v. Van Gemert, 444 U.S. 472, 480 (1980), 100 S. Ct. 745, 62 L.Ed.2d 676;
Masters v.Wilhelmina Model Agency, Inc., 473 F.3d 423,437 (2d Cir. 2007) (“the entire
settlement fund, and not some portion thereof, was created through the efforts of counsel”).

While the value of ¢y pres and injunctive relief will not be added to the amount of total funds

12
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made available, they are relevant factors in determining what percentage of the fund is
reasonable as fees. Id.; Baby Products, 708 F.3d at 179.

Courts typically calculate 25% of the fund as the “benchmark™ for a reasonable fee award
in cases involving recoveries of between $5 million and $15 million, and must provide adequate
explanation in the record of any “special circumstances” justifying a departure. Abrams v. Van
Kampen Funds, Inc., 2006 WL 163023, at *19 (N.D. IlL. Jan. 18, 2006). Courts must do their
best to award counsel the market price for legal services, in light of the risk of nonpayment and
the normal rate of compensation in the market at the time, and may cross-check a percentage-of-
recovery fee award with the lodestar method. In re Synthroid Marketing Litigation, 264 F.3d

712,718 (7th Cir. 2001); Baby Products, 708 F.3d, at 176-77.

3. Calculating the Value of Constructive Common Fund

Counsel has primarily secured a constructive common fund to benefit the Class. An
initial calculation of attorneys’ fees based on a percentage-of-recovery method is appropriate.
The value of the fund is based on the total funds made available to the Class—not only the funds
actually claimed by the Class. Plaintiffs’ counsel estimates that approximately 9.1 million
members, comprising 76% of the estimated 12 million proposed Class members, were provided
some type of notice. Of this, 4,718,651 Class members were provided direct notice of the class
action proceeding via email or postcard.

At a recovery rate of $3 per bottle with no required documentation by the 4,718,651
members given direct notice, the value of the constructive fund is $14.2 million. Of the available
common fund, the Class is guaranteed only two million dollars. Counsel also secured for the
Class an additional $1.5 million for notice costs and requests $4.5 million in attorneys’ fees and

expenses, which Defendants have agreed to not contest. Not including the value of any

13
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injunctive relief, the total direct monetary relief made available by the settlement through a
constructive fund, notice costs, and attorneys’ fees and expenses is $20.2 million. As such,
attorneys’ fees totaling $4.5 million constitutes approximately 22.3% of the total potential
benefit and may be reasonable.

However, as Objectors foresaw, the data, compiled after the December 3 claims deadline,
revealed that, like other consumer class actions with individual relief of a small value, the
settlement resulted in a very low claims rate by the Class. Spillman v. RPM Pizza, LLC, No. 10-
349-BAJ-SCR, 2013 U.S. Dist. LEXIS 72947, at *8 (M.D. La. May 23, 2013) (0.27% claims
rate for $15 max claim); Livingsocial, 2013 U.S. Dist. LEXIS 40059, at *52 (D.D.C. Mar. 22,
2013) (.25% claims rate). A mere 30,245 claims were filed, representing 0.25% of the 12
million proposed Class Members, and 0.7% of even the 4,718,651 Class Members who received
direct notice. Only a total of $865,284.00 of the available constructive common fund went to
benefit the Class. This comprised a 4.2% of the available fund of $20.2 million. The remaining
$1,134,716.00 of the guaranteed fund of $2 million is to be remitted in cy pres to the Orthopedic
Research and Education Foundation.

The low claims rate in combination with funds being remitted to cy pres in an amount
greater than the actual benefit to the Class suggests that there is substantial reason to decrease the
percentage of the attorneys’ fee award from the “standard” 25% percentage of the settlement.
Baby Products, 708 F.3d at 179.

Plaintiffs’ attorneys claim, however, that they have secured very valuable injunctive
relief—the removal of representations on the labeling of Defendant’s products for thirty months.
Although injunctive relief may be a factor supporting an increase in the percentage of recovery,

the benefit secured here, like in Synfuel, would primarily benefit future customers and not Class

14
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Members. Synfuel, at 653. Consequently, any injunctive relief secured here does not support an

increase in the percentage recovery rate awarded to counsel.

4. Crosscheck with Lodestar Method

While the Seventh Circuit does not require calculation of attorneys’ fees by the lodestar
method, it does require courts to “do their best to award counsel the market price for legal
services.” Synthroid Marketing, 264 F. at 717-21. To this end, we crosscheck the amount of
attorneys’ fees awarded under the percentage-of-the-recovery against a lodestar calculation.
Given that Plaintiffs’ attorneys have submitted declarations in support of their requests for
attorneys’ fees and expenses for purposes of conducting a lodestar, assessing the lodestar will not
be a difficult task.

The attorneys for Plaintiff are comprised of two legal teams. The first legal team is
comprised of three firms: (1) Bonnett, Fairbourn, Friedman & Balint, P.C. (“BFFB”), (2) Stewart
M. Weltman LLC (“WELTMAN LLC”), and (3) Levin Fishbein Sedran & Berman (“LFSB”).
The second legal team is the law firm Denlea & Carton LLP (“D&C”). Both teams have
submitted data that reflects reasonable hourly rates for attorneys of the same experience and
skill.

Team One: BFFB, Weltman LLC, and LFSB

BFFB, consisting of six attorneys, one litigation support specialist, and four paralegals,
submitted to the court the following breakdown of its time and proposed hourly rates:

Elaine A. Ryan: 390.1 hours at $575.00

Patricia N. Syverson: 399.3 hours at $525.00

Todd D. Carpenter: 40.2 hours at 525.00

T. Brent Jordan: 42.4 hours at $500.00

15
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Lindsey M. Gomez-Gray: 365.2 hours at $250.00

Kevin R. Hanger: 35.2 hours at $250.00

Brian R. Elser: 3.0 hours at $225.00

Rose K. Creech: 16.7 hours at $175.00

Lydia L. Rueda: 199.3 hours at $165.00

David J. Streyle: 20.6 hours at $165.00

Meredith K. Kight: 5.7 hours at $165.00

These figures total 1,517.7 hours and amount to a base lodestar figure for BFFB of
$617,166.50. BFFB also submitted a breakdown of expenses, primarily composed of expert
fees, totaling $57,398.04.

Weltman LLC submitted that Stewart M. Weltman spent a total of 474.75 hours on this
litigation at an hourly rate of $685, for a total lodestar of $325,203.75. Weltman LLC did not
report any additional expenses.

LFSB’s legal team, comprised of one partner, one associate, and paralegal, submitted the
following breakdown of their fees:

Howard J. Sedran: 12.3 hours at $775.00

Charles Sweedler: 59.0 hours at $525.00

James Rapone: 45.0 hours at $265.00

These figures total 116.3 hours and amount to a base lodestar figure for LFSB of
$52,432.50. LFSB submitted expenses of $29,091.06.

Based on these figures, the total base lodestar figure for BFFB, Weltman LLC, and
LFSB, calculated as proposed by plaintiffs’ counsel, is $994,802.75, with expenses totaling

$86,489.10. BFFB, Weltman LLC, and LFSB requested a fee award of $2 million. Applying a
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lodestar method crosscheck at counsel’s regular billing rates, a total lodestar of $994,802.75,
represents a request to use a lodestar multiplier of 2 (i.e. Class Counsel’s fee request equaled
twice what they would have received at their regular billing rates).
Team Two: D&C

D&C, consisting of six attorneys and staff, submitted in a declaration the following
breakdown of its time and proposed hourly rates:

James R. Denlea: 41 hours at $675.00

D. Gregory Blankinship: 105.40 hours at $625.00

Jeffrey I. Carton: 190.50 hours at $675.00

Peter N. Freiberg: 1076.50 hours at $650.00

Todd S. Garber: 50.35 hours at $150.00

Based on these figures, calculated as proposed by Plaintiffs’ attorneys, the value of the
total 1,478.75 hours D&C devoted to this action amounts to a base lodestar figure for D&C of
$938,790.00. D&C’s requested fee is $2,500,000, including $93,187.13 in expenses. Applying a
lodestar method crosscheck at counsel’s regular billing rates, a total lodestar of $938,790.00,

represents a request to use a lodestar multiplier of 2.56.

5. Conclusion

Based on a comparison of the percentage-of-the-recovery method and lodestar method, I
am awarding attorneys’ fees exclusively for securing a common fund, while taking into account
factors, such as the actual benefit to the Class. Due to the low actual relief secured for the Class
and lack of other meaningful benefit to compensate the Class for past injuries, a substantial
decrease in the percentage of the recovery is warranted. Based on a crosscheck with the

Lodestar methodology, fees in the amount of $994,802.75 and expenses in the amount of

17



CaseCaskE 71 0¢9-0B DociwBenDscld R Riled 60 /0RBlRd PRYSO/MS off2gP ejetiD 342879

$86,489.10 will be awarded to BFFB, Weltman LLC, and LFSB, and fees in the amount of
$938,790.00 and expenses in the amount of $93,187.13 will be awarded to D&C, for a total of
$1,933,592.75.

These fees reflect a lodestar with no multiplier. This award comprises 9.6% of the total
fund of $20.2 million, including notice costs and fees, and 13.6% of the $14.2 of the available
common fund. This award adequately (and, arguably, more than adequately) compensates

counsel for the market price of their legal services.'

B. Potential Attorneys’ Fee Award Based on Injunctive Relief

Parties ordinarily may not include an estimated value of undifferentiated injunctive relief
in the amount of an actual or putative common fund for purposes of determining an award of
attorneys’ fees. Staton v. Boeing, 327 F.3d 938, 974 (9th Cir. 2003). However, in limited cases,
the legislature has authorized the award of fees to counsel undertaking socially beneficial
litigation. Alyeska Pipeline Service Co. v. Wilderness Society, 421 U.S. 240, 95 S. Ct. 1612, 44
L.Ed.2d 141 (1975) (only Congress can authorize an exception to the standard American rule

that attorneys’ fees are not recoverable by the winning party in federal litigation).

! Calculating a lodestar, as we have done here, has its own difficulty. We accept both the hourly rates and the hours
spent. Opposing counsel in a settled case rarely, if ever, challenge rates or hours spent in class action litigation.
Hours and rate challenges are generally confined to non-class cases filed under fee-shifting statutes, where
defendants allege that the plaintiffs’ lawyer took 150 hours to complete a 95 hour job and charged rates higher than
that lawyer’s time was worth in his or her practice. On our own initiative, we considered the question of hours and
fees. Based on the experience of our own dockets, the hourly rates were within the realm of reason and, in most, but
not all cases the highest paid lawyers expended fewer hours than those with lower rates which is economically
sound. The total number of hours is large in comparison to the class benefits. I approve the hours because the
claims presented some difficulty. Several cases that were filed separately were constructed into an economically
worthwhile case based on millions of consumers all of whom would receive very small damages, i.e., a maximum of
$50.00 per class member, many in the range of $3.00 to $12.00. This case is not unique; I have cited similar cases.
What is clear is that preparing this case required close analysis of the economic feasibility of proceeding and the
method for doing so. In particular, the case was “soft” because there was no contention that the product physically
harmed a large class of people. The harm done by purchasing a bottle of pills or capsules was inflicted on the small
change in the buyer’s pocket. It takes extra effort to try to prevail fully in such a case. For this reason, we conclude
that hours spent were within the realm of reason.
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These cases, addressing topics such as civil rights, employment, and antitrust, are
identified by statutory fee-shifting provisions. Bluetooth, 654 F.3d at 941 (citing cases); Gagne
v. Maher, 594 F.2d 336, 339-41 (2d Cir. 1979) (fees to recipient’s attorneys was authorized
under Civil Rights Attorney’s Fees Awards Act of 1976 where class recovered almost all
requested relief); In re General Motors Corp. Pick-Up Truck Fuel Tank Products Liability
Litigation, 55 F.3d 768, 822 (3d Cir. 1995) (calculation of attorneys’ fee by the lodestar method
was not legislatively justified because fee in hybrid relief consumer case was not made pursuant
to statute). Courts typically use a lodestar calculation to arrive at an award of fees to counsel
because there is often no way to gauge the net value of the settlement or any percentage thereof.
Hanlon v. Chrysler Corp., 150 F.3d 1011 (9™ Cir. 1998) (rejecting straight percentage recovery
fee calculation because of uncertainty of settlement valuation).

Class Counsel argues that the labeling changes included in the settlement are of
significant value and that the attorneys’ fees should account for the benefit of this injunctive
relief. Class Counsel asserts that the removal of representations on the packaging of
glucosamine products will provide consumers with valuable information and is likely to lead to
decreased prices for Class Members and future consumers. Objectors, however, argue that
counsel should be rewarded only for the benefit secured directly for the Class. The benefit of the
injunctive relief is not to the Class, but to future consumers of glucosamine.

Even assuming arguendo that the Plaintiffs’ attorneys were entitled to fees for securing
injunctive relief, there is a major problem regarding valuation of the removal of representations
from the labels of Defendants’ products.

Class Counsel submitted an initial report (“Reutter Rep.”) by Plaintiffs’ economist Dr.

Keith Reutter estimating that the value of the injunctive relief was approximately $21.7 million
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to current class members and $46.2 million to all consumers. See Reutter Rep. Ex. S. In order to
assess the potential benefit to the class of injunctive relief, this Court requested Plaintiffs’
counsel to submit additional briefing regarding calculating the value of the injunctive relief by
analyzing the impact of the labeling changes after they are implemented. On November 6, 2013,
Class Counsel submitted the Supplemental Report of Plaintiffs’ economist Dr. Keith Reutter
(“Supp. Reutter Report’’) which concluded that it is infeasible to better measure the actual
economic impact of the injunctive relief by waiting for the implementation of the labeling
changes. Dr. Reutter concluded that any meaningful analysis would require the consideration of
competitors’ and retailers’ proprietary sales and marketing information, which would be difficult
to obtain, take several years to perform, and be quite expensive.

Plaintiffs’ counsels’ argument that the economic benefit cannot be measured after the
labeling changes are actually implemented undermines any possibility that such changes could
be accurately estimated prior to such implementation. Dr. Reutter opines that actual economic
impact cannot be gleaned from an analysis of defendant Rexall’s data alone. Dr. Reutter
concludes that accurately estimating the economic impact of the proposed labeling changes will
“require the purchase of retail sales data from a vendor such as ACNielsen, and will require
knowledge of the advertising budgets of competing manufacturers and retail outlets.”

Plaintiffs’ counsel’s own conflicting reports by Dr. Reutter strongly suggests that there is
no accurate estimate to assess the value to the Class of the injunctive relief. The Seventh Circuit
has conceded that a “high degree of precision cannot be expected in valuing a litigation,
especially regarding the estimation of the probability of particular outcomes,” but found that a
judge that does not attempt to provide a monetization of the injunctive relief abuses his

discretion. Reynolds v. Beneficial Nat. Bank, 288 F.3d 277, 285 (7™ Cir. 2002).
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Plaintiffs’ counsel argues that it should be awarded fees without a reasonably accurate
and defensible determination of the value of injunctive relief by calculating fees based on a
lodestar method with a multiplier because it has engaged in socially beneficial litigation.
However, we will not award attorneys’ fees for injunctive relief secured without clear indication
from Congress that consumer class actions fall into fee-shifting “socially beneficial litigation.”

At this time, we are neither able nor willing to award the plaintiffs’ attorneys fees based
on inconsistent conjecture as to what may happen in the future regarding labeling changes—
especially, when the court may wait and, possibly, base such an award on accurate data.
Bluetooth, 654 F.3d at 945 (remanded to the district court for lack of an adequate explanation for
fee award). Accordingly, whether Plaintiffs’ counsel can prove the value of the labeling changes
that it secured on behalf of the Class is an issue that it may be able to raise after the passage of

time. As of now, the value is not proven even as to the members of the Class.

CONCLUSION

We approve judgment on the final settlement and award of attorneys’ fees, accepting
attorneys’ fees for the benefits of injunction, and expenses as follows: $617,166.50 in fees and
$57,398.04 in expenses to BFFB; $325,203.75 in fees to Weltman LLC; $52,432.50 in fees and
$29,091.06 in expenses to LFSB; $938,790 in fees and $93,187.13 in expenses to D&C. 1
further approve reasonable incentive awards in the amount of $5,000 for each of the six named
Plaintiffs, for a total of $30,000.

ENTER:

ames/B. Zagel
ied States District Judge
DATE: January 3, 2014
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