
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 

  

Case No. 1:14-cv-10086 

Honorable _________________ 
 

MARIO ALIANO, and DUE FRATELLI, INC., 

 Plaintiffs, 

v. 

FIFTH GENERATION, INC.,  

 Defendant. 
 

NOTICE OF REMOVAL OF ACTION 

Defendant Fifth Generation, Inc. (“Defendant”), by and through its undersigned counsel, 

respectfully notifies the Court pursuant to the provisions of 28 U.S.C. §§ 1332, 1441, 1446 and 

1453 that it hereby removes this action from the Circuit Court of Cook County, Illinois.  This 

Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332(d).  Defendant provides this 

“short and plain statement of the grounds for removal” pursuant to 28 U.S.C. § 1446(a).  In the 

event that the Court requires that Defendant prove the facts alleged in this pleading, or to 

otherwise establish jurisdiction, Defendant is prepared to do so.1   

STATEMENT OF JURISDICTION 

1. This Court has original jurisdiction over this action under the Class Action Fairness 

Act of 2005 (“CAFA”), 28 U.S.C. § 1332(d).  In relevant part, CAFA grants District Courts 

original jurisdiction over civil class actions filed under federal or state law in which any member 
                                                 
1 “The removing party, as the proponent of federal jurisdiction, bears the burden of describing how the 
controversy exceeds $5 million … This is a pleading requirement, not a demand for proof.”  Spivey v. 
Vertrue, Inc., 528 F.3d 982, 986 (7th Cir. 2008); see also McNutt v. Gen. Motors Acceptance Corp. of 
Indiana, 298 U.S. 178, 189 (1936) (defendants must put forth competent proof “[i]f his allegations of 
jurisdictional facts are challenged by his adversary in any appropriate manner”).  In the response to such a 
challenge, the District Court may consider the contents of the removal petition as well as any 
supplemental evidence later proffered by the removing defendant.  See, e.g., Meridian Security Ins. v. 
Sadowski, 441 F.3d 536, 541-42 (7th Cir. 2006) (providing a non-exhaustive list of ways a proponent of 
federal jurisdiction can estimate the potential amount in controversy).  
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of a class of plaintiffs is a citizen of a state different from any defendant and where the amount in 

controversy for the putative class members in the aggregate exceeds the sum or value of 

$5,000,000, exclusive of interest and costs.  As set forth below, this case meets all of CAFA’s 

jurisdictional requirements and, therefore, the action could have been commenced in this court.  

Accordingly, removal is timely and the case is properly removed by the filing of this Notice.  

The sole named defendant, Fifth Generation, Inc., initiates, and thereby consents to, removal. 

VENUE 

2. This action was filed in the Circuit Court of Cook County, Illinois.  Therefore, 

venue is proper in the United States District Court for the Northern District of Illinois pursuant to 

28 U.S.C. §§ 84(a), 1391(a), and 1441(a). 

PLEADINGS, PROCESS, AND ORDERS 

3. On or about October 7, 2014, Plaintiffs Mario Aliano and Due Fratelli, Inc. 

(“Plaintiffs”) commenced this putative class action by filing the Class Action Complaint in the 

Circuit Court of Cook County, Illinois, Case No. 2014 CH 16201.  Plaintiffs demanded a jury 

trial.  On October 17, 2014, Plaintiffs filed the First Amended Class Action Complaint 

(“Complaint”).  In accordance with 28 U.S.C. §1446(a), a true and correct copy of the Complaint 

(together with all other process, pleadings, and orders served upon Defendant) is attached hereto 

as Exhibit A.  Counsel for Defendant accepted service of the Complaint on November 17, 2014.   

4. Plaintiffs allege that Defendant’s marketing and advertising of Tito’s Handmade 

Vodka (“Tito’s”) is “intentionally false and misleading.”  (Compl. ¶ 5). Plaintiffs purport to 

bring this action on behalf of “all Illinois consumers who purchased a bottle or bottles of Tito’s” 
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and “all Illinois businesses that purchased a bottle or bottles of Tito’s.”  (Compl., ¶ 37.)2  On 

behalf of these putative classes, Plaintiffs allege claims for relief under the Texas Deceptive 

Trade Practices Act (Count I), the Illinois Consumer Fraud and Deceptive Practices Act (Count 

II), the Illinois Uniform Deceptive Trade Practices Act (Count III), as well as a claim for 

common law unjust enrichment under Illinois law (Count IV).   

5. Plaintiffs’ prayer for relief in Counts I, II and IV seeks “disgorgement” of the 

amounts earned by Defendant as a result of its purported deceptive acts.  (See id., pp. 13, 16, 19.)  

While Plaintiffs do not allege a specified time frame for which they seek relief, the statute of 

limitations for these claims is, respectively, two, three and five years.  Plaintiffs, therefore, seek a 

judgment requiring disgorgement of the amounts paid to Defendant for each and every bottle of 

Tito’s vodka sold to an Illinois consumer or business in the last five years.   

6. By removing this action to this Court, Defendant does not waive any rights or 

defenses available to it. 

SERVICE ON THE STATE COURT 

7. Pursuant to 28 U.S.C. § 1446(d), contemporaneously with the filing of this Notice 

of Removal in the United States District Court for the Northern District of Illinois, written notice 

of such filing will be given by the undersigned to Plaintiffs’ counsel, and a notice of filing of the 

this Notice of Removal will be filed with the Circuit Court of Cook County, Chancery Division. 

                                                 
2 Elsewhere in the complaint Plaintiffs allege that:  “Thousands of consumers and businesses across the 
country have been injured by Defendant’s deceptive marketing practices, including the Plaintiffs.” 
(Compl., ¶ 6) (emphasis added). 
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TIMELINESS OF THE REMOVAL 

8. Defendant accepted service of Plaintiffs’ Complaint on November 17, 2014.  This 

Notice of Removal of Action is therefore filed within the 30-day period prescribed by 28 U.S.C. 

§ 1446(b)(1).  See Murphy Bros., Inc. v. Michetti Pipe Stringing, Inc., 526 U.S. 344, 346 (1999).   

ORIGINAL JURISDICTION PURSUANT TO CAFA 

9. Jurisdiction exists over this removed action pursuant to 28 U.S.C. § 1332 because 

this case satisfies the requirements found in the provisions of CAFA, codified at 28 U.S.C. 

§§ 1332(d) and 1453.  This Court has subject matter jurisdiction pursuant to CAFA, 28 U.S.C 

§ 1332(d), because: (1) the putative class action consists of at least 100 proposed class members; 

(2) no defendant is a state, state official, or other governmental entity; (3) the citizenship of at 

least one putative class member is different from that of any defendant; and (4) the aggregate 

amount placed in controversy by the claims of Plaintiffs and the proposed class members 

exceeds the sum or value of $5,000,000.00, exclusive of interest and costs.   

The Proposed Class Consists Of More Than 100 Members 

10. CAFA defines the term “class action” as “any civil action filed under Rule 23 of 

the Federal Rules of Civil Procedure or similar state statute or rule of judicial procedure 

authorizing an action be brought by 1 or more representative persons as a class action.”  

28 U.S.C. § 1332(d)(1)(B).  This action has been filed as a state court class action pursuant to 

735 ILCS 5/2-801 et seq., which is similar to Fed. R. Civ. P. 23.  (Compl., ¶ 37.)  Accordingly, 

the Complaint falls within the definition of class action as set forth in CAFA. 

11. While Plaintiff alleges that “the exact number of Class Members is unknown and 

not available to Plaintiffs at this time … [t]he Class likely consists of thousands of individuals 

and businesses ….”  (Id., ¶ 38.)   
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12. Defendant agrees that the putative class members exceed 100 based on the criteria 

of the classes set forth in the Complaint.  Based upon records maintained by Defendant, its 

Illinois distributor has sold Tito’s to more than 100 Illinois accounts in 2014 alone.  See 

declaration of Katherine White (“White Dec.”), attached hereto as Exhibit B, ¶ 5.)   

13. Therefore, the aggregate number of class members in Plaintiffs’ proposed class is 

greater than 100 for the purpose of satisfying 28 U.S.C. § 1332(d)(5)(B).   

Defendant Is Not A Governmental Entity 

14. Defendant is not a state, state official, or other governmental entity. 

The Minimal Diversity Requirement Is Met 

15. The jurisdictional requirement of minimal diversity pursuant to CAFA, 28 U.S.C. 

1332(d)(2)(A), is satisfied as Plaintiffs and Defendant are citizens of different states.   

16. Defendant is and was at the time this suit was commenced a Texas corporation 

with its principal place of business in Texas.  (See Compl., ¶ 12; see also Ex. B, ¶ 3.)  Defendant 

is not now, and was not at the time the original Complaint was filed, a citizen of the State of 

Illinois.  

17. Plaintiffs allege that they are, respectively: (i) a natural person with Illinois 

citizenship; and (ii) an Illinois corporation with its principal place of business in Illinois.  

(Compl., ¶¶ 10-11.)   

18. Therefore, the diversity of citizenship between Plaintiffs and the Defendant 

satisfies the minimal diversity requirements of CAFA as set forth in 28 U.S.C. § 1332(d)(2), 

which provides that the Court shall have jurisdiction if any member of a class of plaintiffs is a 

citizen of a State different from any defendant. 
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The Amount In Controversy Requirement Is Satisfied 

19. Pursuant to CAFA, the claims of the individual class members in a class action are 

aggregated to determine if the amount in controversy exceeds the sum or value of $5,000,000.00, 

exclusive of interest and costs.  See 28 U.S.C. § 1332(d)(6).   

20. The legislative history makes it clear that Section 1332(d)(6) is to be interpreted 

expansively.  The Senate Committee states:  

. . . if a federal court is uncertain about whether “all matters in controversy” in a 
purported class action “do not in the aggregate exceed the sum or value of 
$5,000,000,” the court should err in favor of exercising jurisdiction over the case.  
By the same token, the Committee intends that a matter be subject to federal court 
jurisdiction under this provision if the value of the matter in litigation exceeds 
$5,000,000 either from the viewpoint of the plaintiff or the viewpoint of the 
defendant, and regardless of the type of relief sought (e.g., damages, injunctive 
relief, or declaratory relief).   

S. Rep. No. 109-114, at 42 (2005), as reprinted in 2005 U.S.C.C.A.N. 40. 

21. It is well established that the value of all claims against a defendant are added 

together in order to determine whether the requisite minimum for federal jurisdiction exists.  See 

Snyder v. Harris, 394 U.S. 332, 335 (1969).  The removing party need only establish federal 

jurisdictional facts by a preponderance of the evidence.  See Meridian Security Ins. v. Sadowski, 

441 F.3d 536, 543 (7th Cir. 2006).  One way of determining the amount in controversy is to 

estimate the cost of complying with plaintiff's demands from either the plaintiff's or the 

defendant's perspective.  See id. at 542.  In establishing what a plaintiff stands to recover, a 

defendant seeking removal can prove that the jurisdictional amount is sufficient for removal by 

pointing to relevant contentions, admissions, settlement demands, or other evidence, including 

affidavits from the defendant's employees or experts.  See id. at 541-42.  

22. Though Defendant concedes no liability on Plaintiffs’ claims, assuming the 

allegations to be true for the purpose of this notice, Plaintiffs’ claims place in controversy a sum 
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greater than $5,000,000.00.  Plaintiffs allege that the putative class members, among other 

things, are entitled to the remedy of “disgorgement” of the amounts earned by Defendant as a 

result of its purported deceptive acts.  (Compl., pp. 13, 16, 19.)  Specifically, Plaintiffs assert that 

Defendant should be required “to restore to Plaintiffs and each Subclass member any money 

acquired by means of unfair competition (restitution).”  (Id., ¶ 75.)  Plaintiffs also seek an award 

of “compensatory damages, in addition to reasonable attorneys’ fees and costs.”  (See id., pp. 13, 

16, 19.)  Moreover, Plaintiffs also seek unspecified injunctive relief under the Illinois Uniform 

Deceptive Trade Practices Act.  (See id., p. 18.)   

23. The claims asserted here meet the jurisdictional threshold because the aggregate 

amount of alleged actual damages from Plaintiffs’ unproved allegations, plus Plaintiffs’ request 

for damages stemming from equitable relief requested and attorneys’ fees, exceeds 

$5,000,000.00, exclusive of interest and costs.3  See S. Rep. 109-114 (1st Sess. 2005), reprinted 

in Chavis v. Fidelity Warranty Servs., Inc., 415 F. Supp. 2d 620, 625-26 (D.S.C. 2006) (in 

determining whether the amount in controversy threshold is met under CAFA, a court must look 

to “the value of the matter in litigation … regardless of the type of relief sought,” including 

monetary damages and declaratory relief).   

24. While Plaintiffs do not allege an applicable statutory time period, their claims for 

relief under Texas Deceptive Trade Practices Act (Count I) and the Illinois Consumer Fraud and 

Deceptive Practices Act (Count II) have limitations periods of two and three years, respectively.  

See Tex. Bus. & Com. Code § 17.565; see also 815 ILCS 505/10a(e).  Further, their claim for 

common law unjust enrichment (Count IV) has a five year limitation period.  See 735 ILCS 5/13-

                                                 
3 Though Defendant disputes that Plaintiffs are entitled to bring this action, vehemently denies liability, 
and contends that Plaintiffs can recover nothing under the claims in the Complaint, for purposes of 
removal only, Plaintiffs’ allegations and the relief sought by Plaintiff are to be considered in determining 
the value of the claims as pled and the amount in controversy.   

Case: 1:14-cv-10086 Document #: 1 Filed: 12/16/14 Page 7 of 10 PageID #:7



 8 

205.  Therefore, the putative class consists of every Illinois consumer or business that has 

purchased a bottle of Tito’s within the past five years.   

25. Based upon records maintained by Defendant, the wholesale price paid to it for 

Tito’s by its Illinois distributor in the two year period preceding the filing of the Complaint is 

substantially in excess of $5,000,000.00.  (See White Dec., ¶ 6.)  Accordingly, Defendant has 

more than carried its burden to demonstrate that the amount in controversy requirement is met 

here.  See Dart Cherokee Basin Operating Co., LLC v. Owens, No. 13-719, -- S. Ct. --, 2014 WL 

7010692, at * 6 (Dec. 15, 2014) (“[A]s specified in § 1446(a), a defendant’s notice of removal 

need include only a plausible allegation that the amount in controversy exceeds the jurisdictional 

threshold.”); see also Meridian Security Ins., 441 F.3d at 543 (holding that the removing party 

need only establish federal jurisdictional facts by a preponderance of the evidence).   

26. Plaintiffs’ unsupported and self-serving assertion that – “[a]t this time” – they do 

not seek damages and fees “that combined would meet or exceed $5,000,000” does not alter the 

conclusion that CAFA’s amount in controversy requirement is satisfied.  (Compl., ¶ 9.)  The 

Seventh Circuit recently made clear that a plaintiff’s “unattested statement in a complaint” 

purporting to limit damages will not impede removal under CAFA where a class has not been 

certified and, like here, the defendant demonstrates plausibly that the amount in controversy 

threshold is met.  Johnson v. Pushpin Holdings, LLC, 748 F.3d 769, 772-73 (7th Cir. 2014) 

(citing Standard Fire Ins. Co. v. Knowles, 133 S. Ct. 1345, 1349 (2013)).  Consequently, 

Plaintiff’s “allegation” as to the damages sought will not support remand to the Cook County 

Circuit Court, and because the amount in controversy requirement is satisfied, this case is 

properly removed pursuant to 28 U.S.C. § 1332. 
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WHEREFORE, Defendant Fifth Generation, Inc. respectfully gives notice that this action 

is hereby removed from the Circuit Court of Cook County, Illinois, County Department, Law 

Division, Case No. 2014-CH-16201, to the United States District Court for the Northern District 

of Illinois, Eastern Division. 

Dated: December 16, 2014 Respectfully submitted, 
  

/s/ Francis A. Citera    
 Francis A. Citera 

Jonathan H. Claydon  
Greenberg Traurig, LLP 
77 W. Wacker Drive, Suite 3100  
Chicago, Illinois 60601 
Tel: (312) 456-8400 
Fax: (312) 456-8435 
 

 Attorneys for Defendant 
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CERTIFICATE OF SERVICE 

I, Francis A. Citera, an attorney, hereby certify that I caused to be served upon counsel of 
record, identified below, a copy of the foregoing NOTICE OF REMOVAL by causing a copy of 
same to be placed in the U.S. Mail, first-class, postage pre-paid, on or before 5:00 p.m. on 
December 16, 2014 from our offices located at 77 West Wacker Drive, Suite 3100, Chicago, 
Illinois 60601: 

 
Thomas A. Zimmerman, Jr.  
Adam M. Tamburelli 
Frank J. Stretz 
ZIMMERMAN LAW OFFICES, P.C.  
77 West Washington St., Suite 1220 
Chicago, Illinois 60602 
 

 Attorneys for Plaintiffs 
 
 

/s/ Francis A. Citera     
Francis A. Citera 
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