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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

GREGORY HOLLIDAY, on behalf of Case No.
himself and all others similarly situated,
CLASS ACTION COMPLAINT
Plaintiff,
DEMAND FOR JURY TRIAL

V.

ALBION LABORATORIES, INC.,
VITACOST.COM, INC.,
DRVITA, INC., and

JOHN DOES 1 through 50,

Defendants.

Plaintiff Gregory Holliday, by and through his undersigned counsel, respectfully files this
Class Action Complaint on behalf of himself and a class of similarly situated individuals who
purchased, indirectly from Albion Laboratories, Inc., and directly from Vitacost.com, Inc.,
DrVita, Inc. and John Does 1 through 50 (“Defendants”), a blended form of magnesium
glycinate and magnesium oxide known as Magnesium Bisglycinate Chelate Buffered, in which
magnesium oxide is not listed in the supplement facts panel on the label, in contravention of the
law.

NATURE OF THE CASE

1. As consumers have become increasingly health conscious, dietary supplements
have become a multi-billion dollar industry. To navigate the vast array of vitamin and mineral
products available on the market today, consumers rely on honest and accurate labels.
Unfortunately, some companies attempt to maximize their profits by mislabeling their

supplements in order to trick consumers into paying a price premium for an inferior product.
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Defendants are such companies.

2. Defendants sell a magnesium supplement that contains two kinds of magnesium:
magnesium glycinate (“Glycinate”) and magnesium oxide (“Oxide”). It is well-known that
Glycinate is superior to Oxide because it is a “chelated” magnesium, which is more easily
absorbed into the body and causes fewer negative side effects. Accordingly, the wholesale and
retail prices for Glycinate are higher than for Oxide.

3. In an effort to cut costs while maintaining demand, Albion blends Glycinate with
Oxide (the “Blended Product’) and sells it to the other named Defendants (“re-sellers’), who do
not list the inferior magnesium, Oxide, anywhere on their Blended Product labels. They do,
however, list the superior magnesium, Glycinate, as the only magnesium ingredient in the
“Supplement Facts” panel on their Blended Product labels. This enables the re-sellers to charge
a price premium for their Blended Product by charging the same price as would be charged for
pure Glycinate.

4. Under the false impression that Defendants’ Blended Products are pure Glycinate,
tens of thousands of consumers have paid a price premium for an inferior form of magnesium,
thereby padding Defendants’ pockets with undeserved profits. This suit seeks redress on behalf
of consumers who paid a price premium for the Blended Product under the reasonable, but
mistaken, belief that it was pure Glycinate.

PARTIES

5. Plaintiff Gregory Holliday resides in Tarpin Springs, Florida, and is a Florida
citizen. Plaintiff is a combat veteran who suffers from anxiety and insomnia. After reading
about those conditions, Plaintiff learned that magnesium was one of the preferred holistic

approaches for treatment. Plaintiff purchased Vitacost Chelated Magnesium, as well as Nature’s



Case 9:14-cv-81294-DMM Document 1 Entered on FLSD Docket 10/22/2014 Page 3 of 28

Lab Magnesium Glycinate in 2014 within the state of Florida. During that time, Plaintiff noticed
little relief from his conditions. Plaintiff did, however, experience mild cramping and diarrhea.
After experiencing those after effects, Plaintiff conducted some research and determined that the
products themselves were incorrectly labeled with the proper ingredients, in that they contained
the inferior magnesium, Oxide. Plaintiff immediately stopped taking the Blended Product.

6. Were it not for Defendants’ unfair and deceptive practices, Plaintiff and the Class
members would not have purchased the Blended Product or paid a price premium to purchase it.
If the Blended Product did in fact contain pure magnesium Glycinate, as promised, rather than
also containing magnesium Oxide, Plaintiff would likely have continued to purchase the Blended
Product and paid the price premium to purchase it.

7. Defendant Albion Laboratories, Inc. (“Albion”) is a corporation organized under
the laws of the State of Utah, with its headquarters located at 101 North Main Street, Clearfield,
Utah 84015. Albion, therefore, is a citizen of Utah. Albion manufactures and supplies mineral
amino acid chelate nutrition to industries worldwide. Pursuant to an agreement with its re-
sellers, Albion was able to control, and did in fact control, the nature and content of the Blended
Product’s label.

8. Defendant Vitacost.com, Inc. (“Vitacost”) is a corporation organized under the
laws of the State of Delaware. Vitacost’s headquarters are located at 5400 Broken Sound
Parkway, Suite 500, Boca Raton, Florida 33487-3522. Vitacost, therefore, is a citizen of
Delaware and Florida. Vitacost has marketed and sold nutrition supplements, including the
Blended Product, worldwide.

9. Defendant DrVita, Inc. (“DrVita”) isa corporation organized under the laws of the

State of Delaware. On information and belief, DrVita operates, inter alia, through the trade
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name of DrVita.com. DrVita’s headquarters are located at 6980 West Warm Springs Road, Suite
100, Las Vegas, Nevada. DrVita, therefore, is a citizen of Delaware and Nevada. DrVita has
marketed and sold nutrition supplements, including the Blended Product, worldwide.

10. Defendants John Does 1 through 50 are companies whose names are presently
unknown to Plaintiff, but are believed to have marketed and sold nutrition supplements,
including the Blended Product, worldwide.

JURISDICTION AND VENUE

11.  This Court has jurisdiction over this action pursuant to the Class Action Fairness
Act of 2005, under 28 U.S.C. § 1332(d). Jurisdiction is proper because: (1) the matter in
controversy exceeds the sum or value of $5,000,000.00, exclusive of interests and costs; (2) the
named Plaintiff and the Defendants are citizens of different states; and (3) the proposed class has
more than 100 members. 28 U.S.C. § 1332(d)(2), (5)(B).

12. Venue is proper in this Court pursuant to 28 U.S.C. § 1391 because a substantial
part of the events giving rise to the claim occurred within this judicial district and because
Defendants have marketed and sold the Blended Product at issue in this action within this
judicial district and have done business within this judicial district.

GENERAL ALLEGATIONS

13. Consumers are increasingly health conscious and often rely on vitamin and
mineral supplements to promote health and prevent disease. A multibillion dollar industry,
nutrition supplements have become a mainstay of the American diet and lifestyle. However,
because most supplements are over-the-counter, and particularly in the era of self-diagnosis on
the Internet, consumers depend on the accuracy and honesty of labels so they can make informed

decisions about which products to purchase for their health needs.
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14. Magnesium has become one of the best-selling minerals on the market, as studies
show that a staggering 68% of Americans do not consume the recommended daily intake of
magnesium. Magnesium is critical to a wide variety of essential bodily functions, including
protein synthesis, muscle and nerve function, bone development, blood glucose control, and
blood pressure regulation. Magnesium deficiencies have also been linked to insomnia.
Magnesium supplements are therefore growing in popularity as consumers learn about the
consequences of a deficiency in this essential mineral.

15. Because magnesium must be combined with another substance to absorb into the
body properly, there are numerous types of magnesium supplements. The types of magnesium
supplements are defined by the substances with which the magnesium is combined, and include:
glycinate, malate, citrate, threonate, taurate, chloride or lactate, carbonate, sulfate or hydroxide,
and oxide. The greater the “bioavailability,” the greater the absorption.

16. Glycinate is one of the most bioavailable forms of magnesium “and is typically
ideal for those who are trying to correct a deficiency.”1 Oxide, by contrast, is one of the least
bioavailable forms of magnesium and has an unpleasant laxative effect.” One study found that
Oxide only has a 4% absorption rate.” Another found that Glycinate has a more immediate and

higher overall absorption rate in, and is better tolerated by, patients who have difficulty

! http://articles.mercola.com/sites/articles/archive/2012/12/17/magnesium-benefits.aspx; see also
http://www.huffingtonpost.com/dr-mark-hyman/magnesium-the-most-powerf_b_425499.html
(recommending Mg citrate, glycinate, taurate, or aspartate).

? http://www.emed.com.au/nutrition/vitamin-mineral-info/magnesium/not-all-magnesium-
supplements-are-the-same/ http://www.emed.com.au/3438 (explaining that Mg oxide is used as a
laxative).

? Firoz M, Graber M. (2001) Bioavailability of US commercial magnesium preparations.
Magnesium Research. 14(4):257-62.
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absorbing and retaining magnesium.4 The University of Kansas Medical Center clearly states:

“Magnesium oxide is poorly absorbed, and hence likely to cause diarrhea. We do not

recommend magnesium oxide.”

17. Livestrong.com also recommends magnesium Glycinate over magnesium Oxide:
If you are suffering from a magnesium deficiency, magnesium glycinate or other
forms of chelated magnesium may be your best bet because they are so well
absorbed, says Carolyn Dean, author of “The Magnesium Miracle.” Your body

may tolerate magnesium glycinate better than magnesium oxide, which is
commonly used for this purpose, notes Donald Goldberg, lead author for “The

Best Supplement for Your Health.”

18. Dr. Andrew Weil, a well-known naturopath, recommends Glycinate over Oxide.”

19. Even Albion’s own studies, which are readily available on the Internet, promote

the superiority of Glycinate as compared to Oxide, as the following illustrates:

* Schuette S.A. et al. (1994) Bioavailability of magnesium diglycinate vs magnesium oxide in
patients with ileal resection. J Parenter Enteral Nutr. 18(5):430-5.

> http://www.kumc.edu/school-of-medicine/integrative-medicine/the-benefits-of-
magnesium.html.

6 http://www.livestrong.com/article/271338-what-are-the-benefits-of-magnesium-glycinate/.

" http://www.drweil.com/drw/u/ART02805/magnesium.html (Dr. Weil recommends
“magnesium citrate, chelate, or glycinate, and avoid magnesium oxide, which can be irritating to
the digestive tract”).
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20. Unsurprisingly, consumers believe Glycinate is superior to Oxide. This is

demonstrated by numerous blog posts espousing Glycinate over Oxide. For example, in an
online forum with a blog post entitled “Bulletproof Magnesium Thread,” a member wrote:
“Magnesium Glycinate — The most bioavailable form of Magnesium ...... Least likely to cause
loose stools” and “Magnesium Oxide — VERY POORLY ABSORBED - out of 400 mg only AT
MOST 80 mg of magnesium absorbed by the body. The worst form of malgnesium.”8 In another
blog post on MedHelp.org, a member wrote that Glycinate is one of the best forms of magnesium
and that “Chelated magnesium [which includes Glycinate] is far better absorbed than magnesium
oxide . ...

21.  In part due to this increased consumer awareness and demand for Glycinate,
Glycinate is significantly more expensive than Oxide. As noted by the Huffington Post, Oxide is

5510

one of “the cheapest and most common forms [of magnesium] found in supplements.” ™ For

8 http://forum.bulletproofexec.com/index.php?/topic/2078-bulletproof-magnesium-thread/.

? http://www.medhelp.org/posts/Heart-Rhythm/Magnesium-supplements----to-avoid---how-to-
take-it-and--safety/show/1002415.

19 http://www .huffingtonpost.com/dr-mark-hyman/magnesium-the-most-powerf_b_425499 html
(“Avoid magnesium carbonate, sulfate, gluconate, and oxide. They are poorly absorbed (and the
cheapest and most common forms found in supplements).”).
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example, Solaray, a supplement retailer, offers Glycinate for $12.98 per bottle, which contains
120 capsules and 400 milligrams (“mg”) per serving (where each serving is four capsules). This
computes to $0.11/capsule or $0.001/mg. By contrast, Nature Made, another supplement
retailer, offers Oxide for $2.97 per bottle, which contains 100 capsules and 250 mg per serving
(where each serving is one capsule). This calculates to $0.03/capsule or $0.0001/mg. Therefore,
as between these two retailers, Glycinate costs ten times more per mg than Oxide.

22. In addition to increased consumer demand, Glycinate is also more expensive
because it is more costly to manufacture. Glycinate is a “chelated” form of magnesium, which
means it is combined with another substance to increase absorption and bioavailability. To
chelate its Glycinate, Albion uses a six-stage chelation process described in a promotional video
on Albion’s homepage.11 The machinery and expertise required to manufacture Glycinate are
very expensive. Oxide is not chelated, and is therefore far less costly to manufacture.

23. To reduce these costs while maintaining consumer demand, Albion blended
Oxide with Glycinate, in some cases not informing its re-sellers that it had done so. Albion’s
Product Data Sheet'? lists Glycinate and Oxide as ingredients. Yet the labeling on Defendants’
final products—Ilabeling that is orchestrated and controlled by Albion—Iists Glycinate, but

entirely omits Oxide, as follows:

i http://www.albionminerals.com/

12 See Exhibit “A,” annexed.
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Supplement Facts
Serving Size: 1 Capsule
Servings per Container: 180

Amount Per Serving % Daily Value
Magnesium (as TRAAC S® magnesium glycinate chelate buffered) 133 mg 33%
Proprietary Blend 55 mg

Short Chain Fructooligosaccharides (FOS) NutraFlora® scFOS®

Ginger Root Extract (Zingiber officinale) ( Standardized for 5%
gingerols)

Black Pepper Powder (piper nigrum) (fruit)

Long Pepper Powder (piper longum) (fruit)

Multi-Enzyme Complex (amylase, fungal lactase, protease, lipase,
cellulase) DigeZyme®

*Daily value not established.

Other Ingredients: Gelatin (capsule), magnesium stearate (vegetable source) and rice flour.

-
NutraF lﬂl'ﬂ NutraFlora® is a registerad trademark of GTC Nutrition LLC, Golden, Colorado.

Warnings
Pregnant or |actating women, diabstics. hypoglycemics, and people with known medical conditions and/or taking

drugs should consult with a licensed physician and/or pharmacist prior to taking dietary supplements. Keep out of
reach of children.

Supplement Facts

Serving Size: 4 Capsules Servings Per Container: 30
Amount Per Serving % DV
Magnesium (as TRAACS® buffered 400 mg 100%

magnesium glycinate chelate)

*Daily Value not established

Such deceptive labeling leads a reasonable consumer to believe that the Blended Product is

Glycinate, when in fact it is blended with an inferior form of magnesium, Oxide.

24.

Like other members of the Class, Plaintiff purchased the Blended Product

believing it to have the qualities he sought (pure Glycinate), based on the unlawful and deceptive

misrepresentations of Defendants.

25.

Instead of receiving a product that has the advantages of pure Glycinate, Plaintiff
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and members of the Class received a Blended Product containing both Glycinate and the inferior
Oxide.

26. The Blended Product was worth less than what Plaintiff and members of the Class
paid for it, and Plaintiff and members of the Class lost monies as a result of Defendants’
deception, in that they did not receive what they paid for.

27.  Defendants therefore earn a substantial additional profit by knowingly and
intentionally misleading consumers into believing that the Blended Product is pure Glycinate.

28. Moreover, Defendants’ deceptive labeling practice defies the FDA’s explicit
instructions. A federal regulation, 21 C.F.R. § 101.36, covers nutrition labeling of dietary
supplements and provides that “the label of a dietary supplement that is offered for sale shall
bear nutrition labeling in accordance with this regulation unless an exemption is provided for the
product in paragraph (h) of this section.” 21 C.F.R. § 101.36(a). Defendants are not exempt
under 21 C.F.R. § 101.36(h)(3).

29. Defendants must abide by the labeling requirements set forth in 21 C.F.R. §
101.36. Specifically, Section 101.36(b)(2) applies to dietary ingredients and its subcomponents
that have a “Reference Daily Intake” or “Daily Reference Value” under Section 101.9(c).

Magnesium’s daily reference value is readily available online:

AGE MALE FEMALE

1-3 80 mg 80 mg

4-8 130 mg 130 mg

9-13 240 mg 240 mg

14-18 410 mg 360 mg (400 mg during pregnancy)
19-30 400 mg 310 mg (350 mg during pregnancy)
31+ 420 mg 320 mg

10



Case 9:14-cv-81294-DMM Document 1 Entered on FLSD Docket 10/22/2014 Page 11 of 28

Section 101.9(c)(8)(iv) also includes magnesium as one of the minerals that is “essential” to
human nutrition, and magnesium is explicitly referenced in Section 101.36(b)(2)(B). Section
101.36(b)(2) therefore applies to Defendants, and requires such magnesium to be declared “when
[it is] added to the product for purposes of supplementation, or when a claim is made about [it].”
Because Oxide is added to the Blended Product for purposes of supplementation and claims
about nutrient content and health are made about it, the Oxide in the Blended Product must be
declared.

30. Although Defendants list magnesium, they only list Glycinate, and not Oxide.
This violates Section 101.36(d), which requires “source ingredients” to be disclosed either in the
nutrition label or “outside and immediately below the nutrition label.” Further, “[w]hen source
ingredients are listed within the nutrition label, and two or more are used to provide a single
dietary ingredient, all of the sources shall be listed within the parentheses in descending order by
weight.” 21 C.F.R. § 101.36(d)(2).

31. Glycinate and Oxide are source ingredients. Therefore, not only must Defendants
disclose the Oxide contained in the Blended Product, they must also list the respective weights,
in terms of milligrams, of the Glycinate and Oxide. Dietary Supplement Health and Education
Act of 1994, Pub. L. No. 103-417, § 7, 108 Stat. 4325 (1994) (codified as 21 U.S.C. §
343(q)()(EF)).

32. Even if the Blended Product were deemed a “proprietary blend,” pursuant to
Section 101.36(c)(2), each ingredient must nevertheless be listed in descending order of
predominance by weight, in accordance with Section 101.36(b)(3). Thus, Defendants may not
circumvent the FDA’s disclosure requirements by simply calling the Blended Product

“proprietary”’; nor can Defendants circumvent state consumer protection law by falsely

11
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representing the Blended Product. In fact, Albion must be aware of this disclosure requirement,
as it discloses all of the ingredients of a proprietary blend contained in a prostate health
supplement called Natural Prostate Health, for which Albion supplies some of the underlying
ingredients, as the following image of Natural Prostate Health’s Supplement Facts panel

illustrates':

Supplement Facts

Serving Size: 2 Capsules
Servings Per Container: 30

Amount Per Serving % DV*

Zinc 15mg 100%
Selenium 25 mcg 36%
Proprietary Blend 2,000mg 1

Saw Palmetto Fruit Extract
Beta-Sitosterol with Phytosterols

Pygeum Africanum Bark Extract
Cranberry Extract

Stinging Nettle Root Extract

Grape Seed Extract

Evening Primrose Seed Qil (for GLA, ALA, PLA)
Pumpkin Seed 0il

s e e RO
* Percent Daily Value (DV) is based on a 2000 calorie diet.
1 Daily Value not established.

Defendants therefore knowingly and intentionally hide the fact that the Blended Product contains
Oxide so they can turn an additional profit at the consumer’s expense.

33. Plaintiff conducted additional research on the Blended Product and discovered
that Swanson Health Products was the only company that discloses the fact that its similar
product contains Oxide, and only in the “other ingredients” section below the more prominent
Supplement Facts panel, which lists Glycinate. See Swanson Ultra Albion Chelated Magnesium

Glycinate Supplement Facts below:

13 http://shop.enivausa.com/487786/en-us/product.aspx ?id=26005.
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Supplement Facts

Serving Size 1 Capsule

_____________________________________________________________________________________________________|
Amount Per Serving % Daily Value

Magnesium (from TRAACS®magnesium glycinate chelate buffered) 133 mg 33%
|

Other ingredients: Gelatin, magnesium oxide, citric acid, maltodextrin, may contain one or more of the following:
microcrystalline cellulose (plant fiber), magnesium stearate, silica.

34, Albion dictates the labeling to its re-sellers by way of a “Trademark and Patent
Number License Agreement.”'* Integrated Supplements, an Albion re-seller which purchased
the Blended Product from Albion and sold it to the public as Integrated Supplements Bio-
Available Magnesium stated:

* * * Where we source our raw materials from Albion Nutrition (and are proud to
do so), we label all ingredients in strict accordance with the requirements legally
set forth by Albion Nutrition. If we didn’t label our product exactly as Albion
dictates, we simply couldn’t advertise the fact that we use their ingredients.

35.  In the comments section of a review of Integrated Supplements Bio-Available
Magnesium, Integrated’s representative stated:

As I stated previously, I cannot speak for other companies (or speculate as to the
reasons for their actions), but I will, again, speak the truth. Albion, did review,
direct, and approve the current content of our label, with instructions to label the
ingredient in question as TRAACS® Magnesium Glycinate Chelate Buffered.
There is also a contract in place between us which governs all Albion trademarks
and descriptions. I am not “hiding behind them” or “shifting the blame.” These
are simply the facts (for which I have documentation). Where we labeled the
ingredient exactly as they stated, and exactly as many (but perhaps not all) other
brands do, there was never any attempt whatsoever to mislead. They are the
trademark holder on the ingredient, so I think it was reasonable of us to assume
that the descriptions they instructed us to use were legally allowed (especially

14 See Exhibit “B,” annexed.
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considering the numerous other brands that used the same ingredient, and labeled
it the exact same way). Again, if this proves to be an incorrect assumption, we,
with Albion, will rectify it.

If changes are required, they won’t just affect us, but MANY products which
contain the ingredient. If you truly want to bring about change in this area, we’re
small potatoes — I’d recommend you go right to the source and try and appeal to
Albion, themselves. Again, I stand behind everything I’ve said regarding Albion.
I have the email correspondences and contracts to support my statements
regarding their labeling requirements, and more importantly, I want to reiterate,
again, that we proudly use their ingredients. * * 13

36. Another re-seller, Nuvari Life, acknowledged that Oxide should have been listed
as an ingredient in its Blended Product and apologized for the mislabeling. Nuvari Life, a re-
seller of Nuvari Magnesium Ultra, stated on its product page on Amazon:

We have conducted further research into this matter and have spoken further with
our supplier and Albion. It appears that our supplier failed to list the following
other ingredients in the supplement facts provided for our label: magnesium
oxide, citric acid, maltodextrin, silica. These ingredients are part of the formula
manufactured by Albion. They are not added in afterwards by our supplier.
Nevertheless, it is required that they appear in the ingredients. We are very
disappointed to learn that our labeling is incorrect. We will be closing our
Amazon listing this week in order to have our product relabeled and the
ingredients listed properly.'®

37. It is therefore apparent that Albion exercises direction and control over the
Blended Product’s labeling, and either explicitly or implicitly instructs its retailers not to disclose
Oxide.

38. Such deceptive labeling leads a reasonable consumer to believe that the Blended

15

See
http://www.amazon.com/review/R31ZRZQWOWX7VO0/ref=cm_cd_pg_pg2?ie=UTF8&asin=B0
030ETP60&cdForum=Fx3VV3FITKS53FX7&cdPage=2&cdThread=Tx11TUG45A0HOCEY &st
ore=hpc#wasThisHelpful.http://www.amazon.com/review/R31ZRZQWOWX7V0/ref=cm_cr_pr
_perm?ie=UTF8&ASIN=BO03OETP60.

16 See Exhibit “C,” annexed.

14
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Product is pure Glycinate, when in fact it is blended with an inferior form of magnesium. Like
other members of the Class, Plaintiff purchased the Blended Product believing it to have the
qualities he sought (pure Glycinate), based on the unlawful and deceptive misrepresentations of
Defendants. Instead of receiving a Blended Product that has the advantages of pure Glycinate,
Plaintiff and members of the Class received a product containing both Glycinate and the inferior
Oxide. Defendants’ Blended Product was worth less than what Plaintiff and members of the
Class paid for it, and Plaintiff and members of the Class lost monies as a result of Defendants’
deception in that they did not receive what they paid for. Defendants therefore earn a substantial
additional profit by knowingly and intentionally misleading consumers into believing that the
Blended Product is pure Glycinate.

39. Notwithstanding Albion’s directives to its re-sellers, Defendant re-sellers are
required to abide by the FDA regulations set forth above, and to not circumvent state consumer
protection laws. Defendant re-sellers could and should have resisted Albion’s instructions by
either listing Oxide as an ingredient on the Supplement Facts Panel, or refusing to purchase from
Albion the Blended Product.

40.  Defendant re-sellers therefore cannot claim innocence; by only listing
“Magnesium Glycinate” as an ingredient on the Supplement Facts panel and failing to disclose
Oxide as an ingredient, Defendant re-sellers were able to charge an unwarranted price premium
for an adulterated product.

CLASS ACTION ALLEGATIONS

41. Plaintiff brings this action on his own behalf and, pursuant to Federal Rule of
Civil Procedure 23, on behalf of a class of all persons who, during the period from 2008 through

present, purchased the Blended Product (the “Class™). Excluded from the Class are Defendants

15
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and any parent, subsidiary, or affiliate of Defendants.

42.

Plaintiff brings this action as a class action for the following reasons:

A. The Class consists of tens of thousands of persons and is therefore so
numerous that joinder of all members, whether otherwise required or
permitted, is impracticable;

B. There are questions of law or fact common to the Class that predominate
over any questions affecting only individual members, including:

1. Whether Defendants violated the provisions of law set forth in the
causes of action below;

il. The wholesale and retail prices of the Blended Product,
Magnesium Glycinate, and Magnesium Oxide;

1ii. The cost of manufacturing the Blended Product, Magnesium
Glycinate, and Magnesium Oxide;

1v. Whether a reasonable consumer would believe that the Blended
Product contains Magnesium Glycinate without Magnesium Oxide;

V. Whether Albion required Defendant re-sellers to include
Magnesium Glycinate, and to exclude Magnesium Oxide, from the Blended
Product’s labeling;

vi. Whether Defendants knew the Blended Product was mislabeled;

vii.  Whether Defendants knowingly deceived consumers;

viii.  Whether Defendants intentionally deceived consumers;

iX. Whether Defendants’ labeling and pricing scheme constitutes an

unfair method of competition;

16
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X. Whether Defendants’ labeling and pricing scheme is an

unconscionable act or practice;

xi. Whether Defendants’ labeling and pricing scheme is an unfair or

deceptive act or practice;

xii.  Whether Defendants have been unjustly enriched by their labeling

and pricing scheme;

xiii. ~ Whether Defendants should be enjoined from continuing their

labeling and pricing scheme;

C.

The claims asserted by Plaintiff are typical of the claims of the members
of the Class;

Plaintiff will fairly and adequately protect the interests of the Class, and
Plaintiff has retained attorneys experienced in class and complex
litigation, including class action litigation involving state statutes
protecting consumers from deceptive and unfair trade practices;
Prosecuting separate actions by individual class members would create a
risk of inconsistent or varying adjudications with respect to individual
class members that would establish incompatible standards of conduct for
Defendants;

Defendants have acted on grounds that apply generally to the Class, i.e.,
mislabeling and charging an unjustifiable price premium for the Blended
Product, so that final injunctive relief prohibiting Defendants from
continuing their unfair and deceptive practice is appropriate with respect

to the Class as a whole; and

17
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G. A class action is superior to other available methods for the fair and

efficient adjudication of the controversy, for at least the following reasons:

1. Absent a class action, Class members as a practical matter will be
unable to obtain redress; Defendants’ violations will continue without remedy;
additional consumers will be harmed; and Defendants will continue to reap and
retain their ill-gotten gains;

ii. It would be a substantial hardship for most individual members of
the Class if they were forced to prosecute individual actions;

1il. When the liability of Defendants has been adjudicated, the Court
will be able to determine the claims of all members of the Class;

1v. A class action will permit an orderly and expeditious
administration of Class claims and foster economies of time, effort, and expense;

V. The lawsuit presents no difficulties that would impede its
management by the Court as a class action; and

vi. Defendants have acted on grounds generally applicable to Class

members, making Class-wide monetary and injunctive relief appropriate.

CAUSES OF ACTION

FIRST CAUSE OF ACTION
(Violation of the Florida Deceptive and Unfair Trade Practices Act,
F.S.A. § 501.204 et seq.)

43. Plaintiff repeats and re-alleges the allegations contained above as if fully set forth
herein.
44. The elements to state a claim under the Florida Deceptive and Unfair Trade

Practices Act (“FDUTPA”) are (1) a deceptive act or unfair practice, (2) causation, and (3) actual
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damages.

45. Defendants’ labeling and pricing scheme constitutes a deceptive act because it is a
representation, omission, or practice that that is likely to mislead a consumer acting reasonably
under the circumstances, to the consumer’s detriment. Defendants represent that the Product
contains Magnesium Glycinate but omit the fact that it also contains Magnesium Oxide. This
mislabeling practice is likely to mislead a consumer acting reasonably under the circumstances
into believing that the Product is pure Magnesium Glycinate. As a result of this reasonable but
erroneous belief, tens of thousands of consumers have paid and continue to pay an unjustified
price premium for Defendants’ Product.

46. Defendants’ labeling and pricing scheme constitutes an unfair practice because it
offends established public policy and is immoral, unethical, oppressive, unscrupulous or
substantially injurious to consumers. By representing that the Product contains pure Magnesium
Glycinate without Magnesium Oxide, Defendants charge an immoral, unethical, oppressive, and
unscrupulous price premium that is substantially injurious to consumers.

47. As a direct and proximate result of Defendants’ deceptive acts and unfair
practices, Plaintiff and the Class paid a price premium for an inferior product. It was reasonably
foreseeable that the Product label would lead a reasonable consumer to believe that the Product
contains pure Glycinate, and that such a consumer would unknowingly pay a price premium for
the Product even though it is less expensive to manufacture, has a greater laxative effect, and has
lower bioavailability than pure Magnesium Glycinate.

48. Consumers suffered actual damages because they paid the fair market price for
pure Magnesium Glycinate when the Product they purchased contained both Magnesium

Glycinate and Magnesium Oxide, the latter of which is a less expensive and inferior form of
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Magnesium.

49. The above-described deceptive acts and unfair practices by Defendants present an
ongoing threat to the Class. Plaintiff is informed and believes and thereon alleges that
Defendants have systematically perpetrated deceptive acts and unfair practices upon members of
the public and have knowingly and intentionally misled Plaintiff and members of the Class.

SECOND CAUSE OF ACTION
(Breach of Express Warranty under Florida Common Law)

50. Plaintiff repeats and re-alleges the allegations contained in the paragraphs above
as if fully set forth herein.

51. Plaintiff brings this claim on behalf of himself and on behalf of the Class
members for breach of express warranty under the common law of the State of Florida.

52. Defendants provided Plaintiff and the Class members with written express
warranties, including but not limited to warranties that the Blended Products contained only
magnesium Glycinate, as set forth above.

53. Defendants breached these warranties by providing Blended Products that
contained both magnesium Glycinate and the significantly inferior, cheaper magnesium Oxide
and that otherwise failed to conform to Defendants’ express warranties.

54. This breach resulted in damages to Plaintiff and the Class members, who bought
Defendants’ Blended Products but did not receive the goods as warranted, in that the Blended
Products did not contain only magnesium Glycinate as represented but, instead, contained both
magnesium Glycinate and the significantly inferior, cheaper magnesium Oxide.

55. As a proximate result of Defendants’ breach of warranties, Plaintiff and the Class
members have suffered damages in an amount to be determined by the Court and/or jury, in that,

among other things, they purchased and paid for Blended Products that did not conform to what
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Defendants promised in the Blended Product promotion, marketing, advertising, packaging, and
labeling, and they were deprived of the benefit of their bargain and spent money on Blended
Products that did not have any value or had less value than warranted or Blended Products that
they would not have purchased and used had they known the true facts about them.
56. Therefore, Plaintiff seeks relief as set forth below.
THIRD CAUSE OF ACTION
(Violation of the Utah Consumer Sales Practices Act, Utah Code § 13-11-1 ef seq.)

(Deceptive Acts or Practices by Suppliers)
(Against Defendant Albion Laboratories, Inc., Only)

57. Plaintiff repeats and re-alleges the allegations contained in the paragraphs above
as if fully set forth herein.

58. Plaintiff brings this claim against defendant Albion Laboratories, Inc., only, on
behalf of himself and on behalf of the Class members, for violation of the Utah Consumer Sales
Practices Act, Utah Code § 13-11-1 et seq. (the “UCSPA”). Specifically, this claim alleges
Albion violated several provisions of Utah Code section 13-11-4 by engaging in deceptive acts
or practices.

59. Under the UCSPA, “person” means “an individual, corporation, government,
governmental subdivision or agency, business trust, estate, trust, partnership, association,
cooperative, or any other legal entity.” Utah Code § 13-11-3(5).

60. Plaintiff, the Class members, and Albion are “persons” as the UCSPA defines that
term because Plaintiff and each of the Class members are individuals and Albion is a
corporation, as set forth above.

61. Under the UCSPA, “consumer transaction” means, inter alia, “a sale . . . of goods
.. . to, or apparently to, a person for: (i) primarily personal, family, or household purposes|.]”

Id. § 13-11-3(2)(a).
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62. Plaintiff and the Class members, on the one hand, and Albion, on the other,
engaged in “consumer transactions” as the UCSPA defines that term because Plaintiff and the
Class members bought the Blended Products for primarily personal, family, or household
purposes.

63. Under the UCSPA, “supplier” means “a seller, lessor, assignor, offeror, broker, or
other person who regularly solicits, engages in, or enforces consumer transactions, whether or
not he deals directly with the consumer.” Id. § 13-11-3(6).

64. Albion is a “supplier” as the UCSPA defines that term because it is a seller or
other persons who regularly solicits, engages in, or enforces “consumer transactions,” as the
UCSPA defines that term.

65. Under the UCSPA:

[A] supplier commits a deceptive act or practice if the supplier
knowingly or intentionally:

(a) indicates that the subject of a consumer transaction has
sponsorship, approval, performance characteristics,
accessories, uses, or benefits, if it has not;

(b) indicates that the subject of a consumer transaction is of
a particular standard, quality, grade, style, or model, if it is
not;

kok ok ok osk

(e) indicates that the subject of a consumer transaction has
been supplied in accordance with a previous representation,
if it has not; [or]

() . . . (i1) fails to honor a warranty or a particular warranty
term|.]

Id. § 13-11-4(2)(a), (b), (e), (j)(i1).

66. As fully alleged above, Albion has engaged, and Albion continues to engage, in
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deceptive acts or practices in violation of Utah Code section 13-11-4(2)(a) because: (i) the
Blended Products were the subject of consumer transactions between Plaintiff and the Class
members and Albion, (ii) Albion represented that the Blended Products had performance
characteristics and benefits that they did not have, since Albion labeled, marketed, and sold the
Blended Products as containing only magnesium Glycinate when, in fact, the Blended Products
contained a blend of magnesium Glycinate and magnesium Oxide (which is significantly inferior
to and cheaper than Glycinate), and (iii) Albion knew or should have known that the Blended
Products did not, in fact, contain only Glycinate and, instead, contained a blend of magnesium
Glycinate and an inferior, cheaper ingredient, magnesium Oxide.

67. As fully alleged above, Albion has engaged, and Albion continues to engage, in
deceptive acts and practices in violation of Utah Code section 13-11-4(2)(b) because: (i) the
Blended Products were the subject of consumer transactions between Plaintiff and the Class
members and Albion, (ii) Albion represented that the Blended Products were of a particular
standard, quality, or grade when they were not, since Albion labeled, marketed, and sold the
Blended Products as containing only magnesium Glycinate when, in fact, the Blended Products
contained a blend of Glycinate and Oxide (which is significantly inferior to and cheaper than
Glycinate), and (iii) Albion knew or should have known that the Blended Products did not, in
fact, contain only Glycinate and, instead, contained a blend of magnesium Glycinate and an
inferior, cheaper ingredient, magnesium Oxide.

68. As fully alleged above, Albion has engaged, and Albion continues to engage, in
deceptive acts and practices in violation of Utah Code section 13-11-4(2)(e) because: (i) the
Blended Products were the subject of consumer transactions between Plaintiff and the Class

members and Albion, (ii) Albion represented that the Blended Products were supplied in
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accordance with a previous representation when they were not, since Albion labeled, marketed,
and sold the Blended Products as containing only magnesium Glycinate when, in fact, the
Blended Products contained a blend of Glycinate and Oxide (which is significantly inferior to
and cheaper than Glycinate), and (iii) Albion knew or should have known that the Blended
Products did not, in fact, contain only Glycinate and, instead, contained a blend of magnesium
Glycinate and an inferior, cheaper ingredient, magnesium Oxide.

69. As fully alleged above, Albion has engaged, and Albion continues to engage, in
deceptive acts and practices in violation of Utah Code section 13-11-4(2)(j)(i1) because: (i) in
labeling, marketing, and selling the Blended Products to Plaintiff and the Class members, Albion
warranted that the Blended Products contained only magnesium Glycinate, yet failed to honor
that warranty because the Blended Products in fact contained a blend of Glycinate and Oxide
(which is significantly inferior to and cheaper than Glycinate), and (ii) Albion knew or should
have known that the Blended Products did not, in fact, contain only Glycinate and, instead,
contained a blend of magnesium Glycinate and an inferior, cheaper ingredient, magnesium
Oxide.

70. As a direct and proximate result of Albion’s improper conduct, Plaintiff and the
other members of the Class have suffered damages and ascertainable losses of moneys and/or
property in amounts to be determined by the Court or jury, by paying more for the Blended
Products than they would have, and/or by purchasing the Blended Products when they would not
have done so, had Albion not misrepresented the qualities of the Blended Products as set forth
herein.

71. Plaintiff and the Class members seek relief to the fullest extent allowable under

Utah Code section 13-11-19, including but not limited to: a declaratory judgment under section
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13-11-19(1)(a); an injunction under section 13-11-19(1)(b); and actual damages or $2,000,
whichever is greater, plus court costs under section 13-11-19(2).
72. Therefore, Plaintiff seeks relief as set forth below.

FOURTH CAUSE OF ACTION
(Violation of the Utah Consumer Sales Practices Act, Utah Code § 13-11-1 ef seq.)
(Unconscionable Acts or Practices by Suppliers)
(Against Defendant Albion Laboratories, Inc., Only)

73. Plaintiff repeats and re-alleges the allegations contained in the paragraphs above
as if fully set forth herein.

74. Plaintiff brings this claim against defendant Albion Laboratories, Inc., only, on
behalf of himself and on behalf of the Class members, for violation of the Utah Consumer Sales
Practices Act, Utah Code § 13-11-1 et seq. (the “UCSPA”). Specifically, this claim alleges
Albion violated several provisions of Utah Code section 13-11-5 by engaging in unconscionable
acts or practices.

75. As alleged above, Plaintiff, the Class members, and Albion are “persons” as the
UCSPA defines that term.

76. As alleged above, Plaintiff and the Class members, on the one hand, and Albion,
on the other, engaged in “consumer transactions” as the UCSPA defines that term.

77. As alleged above, Albion is a “supplier” as the UCSPA defines that term.

78.  Under the UCSPA:

“An unconscionable act or practice by a supplier in connection
with a consumer transaction violates this act whether it occurs
before, during, or after the transaction.”
Utah Code § 13-11-5(1).
79. As fully alleged above, Albion has engaged, and Albion continues to engage, in

unconscionable acts or practices in violation of Utah Code section 13-11-5 because: (i) the
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Blended Products were the subject of consumer transactions between Plaintiff and the Class
members and Albion, (ii) Albion labeled, packaged, advertised, marketed, and sold the Blended
Products to Plaintiff and the Class members using representations that the Blended Products
contained only magnesium Glycinate when, in fact, the Blended Products contained a blend of
Glycinate and Oxide (which is significantly inferior to and cheaper than Glycinate), and thereby
Albion engaged in practices that constitute deception, fraud, false pretense, false promise,
misrepresentation, unfair practice, and/or concealment, suppression, or omission of material facts
in connection with the sale or advertisement of the Blended Products in trade or commerce, and
(ii1) Albion knew or should have known that the Blended Products did not, in fact, contain only
Glycinate and, instead, contained a blend of magnesium Glycinate and an inferior, cheaper
ingredient, magnesium Oxide.

80. As a direct and proximate result of Albion’s improper conduct, Plaintiff and the
other members of the Class have suffered damages and ascertainable losses of moneys and/or
property in amounts to be determined by the Court or jury, by paying more for the Blended
Products than they would have, and/or by purchasing the Blended Products when they would not
have done so, had Albion not misrepresented the qualities of the Blended Products as set forth
herein.

81. Plaintiff and the Class members seek relief to the fullest extent allowable under
Utah Code section 13-11-19, including but not limited to: a declaratory judgment under section
13-11-19(1)(a); an injunction under section 13-11-19(1)(b); and actual damages or $2,000,
whichever is greater, plus court costs under section 13-11-19(2).

82. Therefore, Plaintiff seeks relief as set forth below.
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FIFTH CAUSE OF ACTION
(Unjust Enrichment)
83. Plaintiff repeats and re-alleges the allegations contained in above as if fully set
forth herein.
84. By deceiving consumers into paying more for a less expensive and inferior

product, Defendants have unjustly enriched themselves at the expense of Plaintiff and the Class.
Defendants are therefore required in equity and good conscience to compensate Plaintiff and
members of the Class for the damages they have suffered as a result of Defendants’ inequitable
conduct.

85. By reason of the foregoing, Defendants are liable to Plaintiff and the Class for the
damages that they have suffered as a result of Defendants’ actions, the amount of such damages
to be determined at trial, plus attorneys’ fees.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests that the Court enter judgment against
Defendants as follows:

A. Certifying this action as a class action as soon as practicable, with the Class as
defined above;

B. On Plaintiff’s First Cause of Action, awarding against Defendants the damages
that Plaintiff and the other members of the Class have suffered as a result of Defendants’ actions,
the amount of such damages to be determined at trial, and ordering appropriate injunctive relief,
including a prohibition against Defendants’ deceptive acts and unfair practices of mislabeling
and overcharging for the Product;

C. On Plaintiff’s Second Cause of Action, awarding against Defendants the damages

that Plaintiff and the other members of the Class have suffered as a result of Defendants’ actions,
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the amount of such damages to be determined at trial;

D. Awarding Plaintiff and the Class interest, costs and attorneys’ fees; and

E. Awarding Plaintiff and the Class such other and further relief as this Court deems

just and proper.

DEMAND FOR TRIAL BY JURY

Pursuant to Federal Rule of Civil Procedure 38, Plaintiff demands a trial by jury.

Dated: October 22, 2014

Respectfully submitted,

SHEPHERD, FINKELMAN, MILLER
& SHAH, LLP

s/Scott R. Shepherd

Scott R. Shepherd (Bar No. 69655)

Nathan C. Zipperian (Bar No. 61525)

1640 Town Center Circle, Suite 216

Weston, FL. 33326

Tel: (954) 515-0123

Email: sshepherd @sfmslaw.com
nzipperian @sfmslaw.com

RICHARD W. MEIROWITZ
(Pro Hac Vice Forthcoming)

10 Muncy Avenue

Suite 606

West Babylon, New York 11704
Tel: (917) 612-3409

E-mail: Meirowitz@aol.com

REESE RICHMAN LLP

(Pro Hac Vice Forthcoming)

By: Kim E. Richman

875 Avenue of the Americas, 18th Floor
New York, New York 10001

Tel: (212) 643-0500

E-mail: krichman @reeserichman.com
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TRADEMARK AND PATENT NUMBER LICENSE AGREEMENT

TH15 TRADEMARK AND PATENT NUMBER LICENSE AGREEMENT (the “Agreement”) is made and entered into
as of July 12, 2012 (the “Effective Date™), by ALBION LABORATORIES, INC. (“Albion™), & Utab corporation with
offices located at 101 North Maein Sireet, Clearfield, Utah 84015, and VITACOST.COM, INC. (*“Customer™), with
offices located at 5400 Broken Sound Parkway, N.W., Suite 500, Boca Raton, Florida 33480, collectively “the
Parfies™,

RECITALS

A Albion Laboratories, Inc. owns various T8, and foreipn patents giving Albion the right to exclude
others in the U.S. and abroad from making, vsing, or selling products covercd by Albion patents.

B. Albion Laboratories, Inc, owns vedous U.S. and foreign trademark registrations for marks
intended for the exclusive use of Albion and its licensees,

C, Customer has purchased or may purchase product(s) covered by onc or more of Albion’s
rademarks or patents for use in Custamer's formulations, compositions ar business (“Customer Purposes”). In
connection with the marketing of Customer’s Purposss, Customer shall marle its goods with applicable Albion
Patent Nwnhers and Albion Licensed Trademarks.

D. Albion is willing to allow Customer to mak its formulations, compositions and products
containing Alblon Ingredient with applicable Albion Patent Numbers, and use the Albion Licensed Trademarks
under the terms and conditions set forth in this Agreement

AGREEMENT

In consideration of the foregoing, and other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Partics agree as follows:

1L DEFNITIONS, In this Agreement, the following terms shall have the meanings set forth below;

1.1 “Albion Ingredient” shall mean certain products manutactured, sold, or offered for sale by Albion
through its human nutrition division,

1.2 “Albion Licensed Trademarks” shall mean the trademark or trademarks specifically identified in
Exhibif A, attached hereto and incorporated hercin by reference.

13 “Albion Patent Numbers” shall mean the patent number or nuinbers used to identify any issued
and valid U.S, or foreign patent for which Albion has the right to license hereunder and specifically
identified in Exhibit B, attached hercto and incorporated herein by reference.

1.4 “Covered Produets” shall mean the producis identified in Exhibit C, attached hereto and
incarporated herein by reference, which are products manufactured and/or distributed by Customer that
include Albion Ingredient as an ingredient thetein. Although the Cavered Products may be amended fiom
time to time by the Partics, Covered Products must always contain Albion Ingredient.

15 “Market” shall mean the general foods and dietary supplement market in the Territory.
1.6 “Territory” shall mean the United States and its territories and possessions,

% GRANT OF TRADEMARK LICENSE. Albion hereby grants to Customer a nonexclusive license and right to
use the Albion Licensed Trademarks (i) in connection with the Covered Products; (ii) when the Covered Produets
contain Albion Ingredient in accordanee with Exhibit A; (i) solely in the Market in the Territory as defined herein;
and (iv) subject to the terms and conditions of this Agreement. Albion shall require that a notice or notices
aceeptable to Albion be used on the Covered Products or marketing material bearing Albion Licensed Trademarks
or Albion Patent Numbers to identify the licensed use under this Agresment and the proprietary rights of Albion,
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3, ANCILLARY USE Or ALniON LICENSED TRADEMARKS. Customer is further anthorized to use the Albion
Licensed Trademarks and Albion Patent Numbers within the Market in the Territory on releted Covered Products
marketing material in publicity, advertising, signs, product brochures, cartons and other forms of advertising subject
to the terms and conditions of this Agreement.

4, GOLD MEDALLION. Customer’s permission (o use the Albion Minerals Medallion design trademark shall
be restricted to use on Covered Products that meet Albion’s stringent Gold Medallion Program requirements
concerning use of Albion Ingredient, and on promotional material directly related to such Covered Producis.
Covered Products meeting the Gold Medallion Program requirements shall be specifically designated in the list of
Covered Products jn Exhibit C,

5. GRANT Or RIGHTS TO MARK LABELS WITH ALBION PATENT NUMBERS. For the term of this Agreement,
in the Market in the Territory, Albion hereby prants to Customer a nonexclusive right to use the applicable Albion
Patent Numbers on the respective Covered Products when the Covered Products contain Alblon Ingredient subject to
the terrms and conditions of this Agreement. Notwithstanding the above, Albion Patent Numbers are only valid
during the life of the patent on which they are based, Patents generally have a life of twenty (20) years from the time
of their initial fling. However, patents may have a shorter lifespan. It is the responsibility of Customer to verify the
continued validity of a patent number prior to use. Customer acknowledges and agrees that it does not have, nor
shall it ever have or claim, any right, title or interest in any of Albion’s patents, All containers or packaging of the
Covered Products gold by Customer which bear an Albion Patent Number shall identify Albion as the manufacturer
of the Albion Ingredient contained therein. Product labels and packaging shall also bear such additional information
and detail as Albion may from time fo time require, including without limitation, relevaut patent information. All
benefits arising from the usc of the Albion Patent Nusmbers shall inure solely to Albion.

6. PROTECTION OF ALBION LICENSED TRABEMARKS AND PATENT NUMBERS.

6.1 Customer acknowledges the validity of and agtees not to challenge the Albion Licensed
Trademarks and Albion Patent Numbers. Customer also agrees that any and all rights that may be acquired by the
usc of the Albion Licensed Trademarks by Customer, with the exception of all of Customer’s tights to receive
payments from Customer’s customers, shall imure 1o the sole henefit of Albion. Customer agrees to execute all
documents tcasonably requested by Albion to effect further registration, maintenance and renewal of the Albion
Licensed Tradamarks and, where applicable, to record Customer as a registered user of the Albion Licensed
Trademarks. Customer shall not vsc the Albjon Licensed Trademarks or any part thereof as part of Customer’s
corporate name or product names and Customer shall not use any name or mark confirsingly similar to the Albion
Licensed Trademarks.

6.2 Customer further agrees not to register in any country any name or mark that resembles or is
confusingly similar to the Albion Licensed Trademarks, If any application for regisiration is, or has been filed in
any eountry of said Territory by Customer which relates to any naine or mark which, in the sole opinion of Albion,
is confusingly similar, deceptive or misleading with respect to the Albion Licensed Trademarks, Customer shall
immediately abandon any such application or registration or, at Albion's sole discrction, assign it to Albion at
Customer’s expense. Cnstomer shall reimburse Albion for all the costs and expenses of any opposition, cancellation
or related legal proceedings, including attorneys' fees, instigated by Albion or ils authorized representative, in
connection with any such registration or application.

03 Customer agrees to notify Albion, or ils authorized representative, in the event Customer bocomes
aware of any infringement ar threalened infringement in relation to Customer’s usage, pursuant to this Agreement,
of the Albion Licensed Trademarks or any misuse of the Albion Patent Numbers. Likewise, Customer will notify
Albion of any third party allegations or elaims related to the Albion Licensed Trademarks or Albion Patent Numbers
and shall provide all necessary information and assistance to Albion should Albion decide that mfringement
praceedings should be commenced or defended.

0.4 In the performance of this Agreemnent, Cuslomer shall comply with all applicable laws and
regulations and obtain all appropriate governmental appravals pertaining to its production, diswibution, sale and
advertising of the Covered Products, particularly those laws and regulations pertaining to the proper unse and
designation of trademarks and patent numbers in the countries of seid Territory, Customer shall promptly notify
Albion should Customer becomne aware of any applicable laws or regulations that are inconsistent with the
provisions of this Agreement. Albion may, at its option, either waivc the performance of such mconsistent
provisions or terminate the license aud rights grantcd hereunder.
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6.5 Customer agrees to cooperate with Albion in facilitating Albion’s control of the nature and guality
of the Covered Products incorporating Albion’s Ingredient and the nature and guality of labeling, advertising,
promotional, and other related materiais marled with an Albion Licensed Trademark or Albion Patent Number.
Customer aprees to supply Albion with speeimens of use of Albion Patent Numbers and Albion Licensed
Trademarks upon request or in acgordance with a schedule established by Albion. Albion reserves the right to
require Customer to submit layouts and/or drafis of proposed use of the Albion Licensed Trademarks or Albion
Patent Numbers for advance approval with respect to, but not limited to, content, style, appearance, composition,
timing and media. Albion shall not unreasonably withhold its approval of such inaterials,

6.6 If at any time thc Covered Products and usage of the Albion Licensed Trademarks or Albion
Patent Numibers fail, in the sole opinion of Albion, to conform to Albion’s standards of quality in materials, design,
workmanship, use, advertising, and prornotion, Albion or its authorized representative shall so notify Customer. At
the request of Albion, Customer shall cease or modify any use of the Albjon Liccnsed Trademarks or Albion Patent
Numbers deemed not to be in campliance with Albion’s the applicablc standards or instructions. Albion reserves the
right to immediately terminate this Agreement without notice upon unauthorized or improper use of the Albion
Patent Numbers or Albion Licensed Trademarks, or failure to comply with a request to correct sueh use.

7, QuaLrTy CONTROL ~TRADEMARK AND PATENT NUMBER UsAGE. Customer agrees that, with respect to
use of Albion Ingredient, Albion Patent Numbers and/or Albion Licensed Trademarks, the nature and guality of
Covered Products and all labeling, advertising, promotional, and other related materials marked with an Albion
Patent Number or Albjon Licensed Trademark shall conform to standards set by Alhion. Customer agrees to use the
Albion Patent Numbers and Albion Licensed Trademarks only in accordance with the usage guidelines in the
cxhibits attuched hereto and liereby incorporated by reference and in the form and wmanner and with appropriate
legends as instructed from time to time by Albion,

8. NO ROYALTIES. No royalties shall be paid under this Agreement, Notwithstending, this Agreement shall
not fail for lack of eansideration.

9, ASSIGNMENT, Customer shall not sell, assign, delegate, or otherwise transfer any of its rights or obligations
hereunder without the prior written consent of Afbion. Any attempted or actual assignment in contravention hereof
shall be null and void.

10. SopLicensy. Customer may not enter into auny sublicense pursuant to this Agreement without the prior
written consent of Albion. No sublicense agreement entered into by Customer pursnant to this Agreement may
extend beyond the term of this Agreement,

i1, TERM. Unless sconer terminated in accordance with this Apreement, the rights granted herein shall
commence on the Effective Date of this Agreement and shall continue in effcct for an initial term of one (1) year,
with autoroatic renewal for four (4) additional one-year terms, unless either party gives notice of non-renewal (o the
other parcty at least thirty (30) days prior to expiration of the initial or subsequent termns.

12. TERMINATION OF AGREEMENT. This Agreement, and the license granted in this Agreement, may be
immediately terminated by notice from Albion at its oplion and without prejudice to any other rentedy to which it
may be entitled at faw, in equity or otherwise, in the event (i} Customer breaches or violates any of the terms of this
Agreemnent; (ii) Albion, at its sole discretion, and as part of its marketing sirategy or for other reasonable business
purposes, decides to terminate this Agreeinent; (iii) Customer makes an assignment for the benefit of its ereditors,
commits any act of bankruptoy, has a receiver appointed, or otherwise admits of its inabilily to pay its debts as they
mature; andfor (iv) Customer atfempts an assignment or transfer of any interest hereunder without the prior written
approval of Albion, Under no circurustances shall Albion be liable to Customer by reason of termination or non-
renewal of this Agreement, whether for compensation, reimbursement, or damages for any reason, including any
expenses or commitment made by Customer in reliance on the existence of this Agreement.

13. RIGHTS Uron TERMINATION OF AGREEMENT. Upon the termination or expiretion of this Agresment, and
any license granted in this Agreement, for any reason, Customer shall remove from its property and immediately
discontinue all direct or indireet use of Alhion Licensed Trademarks and Albion Patent Numbers, or of any word,
title, expression, trademark, design, or marking that, in the opinion of Albion, is confusingly similar thereto
regardless of whether Custoiner’s products have been labeled wilh Albion Licensed Trademarks andfor Albion
Patent Numbers.

14, INDEMANITY. Customer agrees to indemmnify, defend and hold harmless Albion, its shareholders, employecs,
agents and assigns from and against any claim, demand, action or cause of action which is made against Albion by
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any third parly, including, without limitation, nny judgment rendered against Albien in any such action and
reasonable attorneys' fees and expenses incurred by Albion in defending any claim brought against it to the extent
arising out of or resulting from (i} a breach of this Agreement by Customer, (if) & breach of any of Customer’s
obligations uoder this Agreement, (it} the negligence of Customer related to the manufacture, sale, distribution,
marketing or advertising of the Covered Products, or (vi) any violation of any rule, regulation or law related to the
manufacture, sale, disteibution, marketing or advertising of the Covered Products.

15, ATTORNEYS’ FEES, Should Customer default with respect to any of the covenanis or agreements contained
herein, Cnstomer shall pay all costs and expenses, including reasonable atforneys’ fees, expenses and costs, incurred
by Albion to protect its rights hereunder, regardless of whether an action is commenced or prosecuted to judgment.

16. NOTICES. Any notice required or permitted to be given under this Agreement shall be in writing sent by
certified mail, confirmed facsimile message, or personal delivery., Notice shall be directed by one parfy to the other
at its respective address below vnless otherwise provided for in this Agreement:

Albion: Albion Laboratorics, Inc,
101 North Main Street
Clearfield, Utah 84015
Atin: Legal Counsel

Customer: Vitacost.com, Inc,
Atin: Legal Department
5400Broken Sound Parkway, N.W,, Suite 5400
Boca Raton, Florida 33480

Any changes to the foregoing address information shall be by written notice to the other party. However,
until such change of address has been received, any notice or request sent to the above addresses shall be effective
upon mailing and shal! be considered as having been rcceived.

17 WAIVERS, Any failure by Albicn atany time or times hereaiter to require sirict performance by the other of
any of the undertakings, agreements or covenants contained in this Agreement shall not waive, affect or diminish
any obligation or duty of Customer. None of the covenants of Customer hercunder shall be deemed to have been
waived unless such waiver is evidenced by an instrument in writing signed by Albion.

18, LaMrrATION OF Liseinity, TO THE EXTENT PERMISSIBLE BY LAW, ALBION SHALL NOT BE
LIABLE FOR ANY DAMAGES IN EXCESS OF THE VALUE OF THE ALBION INGREDIENT SOLD TO
CUSTOMER WITHIN THE MOST RECENT THREE (3) MONTH PERIOD. NOTWITHSTANDING
ANYTHING IN THIS AGREEMENT TO THE CONTRARY, ALBION SHALL IN NO EVENT BE
RESPONSIBLE TO CUSTOMER OR ANY THIRD PARTY IN CONTRACT OR IN TORT, OR
OTHERWISE, FOR LOSS OF PROFIT OR REVENULS, OR FOR ANY OTHER INDIRECT,
INCIDENTAL, SPECIAL, PUNITIVE, EXEMPLARY, OR CONSEQUENTIAL LOSS OR DAMAGE,
WHETHER ARISING FROM ANY CAUSE WHATSOEVER,

19. GOVERNING LAw. This Agreement and all matters relaling hereto shall be governed by, and consirued aud
interpreted in sccordance with, the laws of the State of Utab, without regard to principles of conflicts of laws, In
addition, Costomer hereby consents to the jurisdiction of the federal and state courts of the State of Utah as the
forum for resolution of disputes hereunder,

20. SrCTION HEADINGS. Section headings in this Agreement are for ease of reference only and are not
intended to affect the meaning or interpretation of this Agreement.

21. ENTIRE AGREEMENT. The provisions of this Agreement contain the entire agreement between the Partios
relating to use by Customer of the Albion Licensed Tradernarks anc/or the Albion Patent Numbers on Covered
Products, and on markeling material, menufactured or provided by Customer. These provisions supersede and cancel
all prior provisions, negotiations, agreements and commitinents (whether oral or in writing) with respect to the
subject wnatter hiereof. No rights arc granted to use the Albion Licensed Trademarks or Albion Patent Numbers on
such Customer manufactured Covered Products or marketing material except as specifically set forth in (his
Apgreement. This Apreement may not be released, discharged, abandoned, changed or modified in any manner
except by an instrument in writing signed by the Parlies. In the event of any conflict between the provisions of this
Agreement and provisions in any other agreement involving Customer, the provisions of this Agreement shall
prevail.
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22, COUNTERPARTS. This Agreement may be executed in any number of counterparts and via facsimile
signature, including PDF/email, each of which shall be deemed to be an origingl as against any party whose
signature appears thercan, and all of which shall together constinte one and the same instrument. This Agreement
shall become binding when one or mare coutiterparts hereof, individvally or taken together, shall bear the signatures
of all of the parties reflected hereon as the signatories hereto.

23, INCORPORATION OF EXHIBITS. The Exhibits identified in fhis Agteement are incorporated herein by
reference and made a part hereof,

TN WITNESS WHEREOF, each party has caused this Agreement to be exscuted by its duly authorized
representatives below,

CUSTOME ALBION
. \ / W—
Printed namg: Mary Marbach Nathan D. Nelsony,
Title: General Counsel General Counsct
VITACOST.COM, INC, ALBION LABORATORIES, INC.

TPLA_Vitacost.com_2012,07,12 Sof9
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EXHIDIT A
1O THE TRADEMARK AND PATENT NUMBER LICENSE AGREEMENT
between Albion Laboratories, Inc., and Vitacost.com, Inc.
dated July 12, 2012

ALBION LICENSED TRADEMARIS

TRADEMARKS RESTRICTIONS
ALBION® MAY BE USED WITH COVERED PRODUCTS CONTAINING ANY ALBION
INGREDIENT
c,a MAY BE DSED WITH COVERED PRODUCTS CONTAINING ARY ALBION
INGREDIENT

ALBION

HUHAN NUTRITION

MAY ONLY BE USED WITH COVERED PRODUCTS WHEN EACH
SIGNIRICANT MINERAL SOURCE I8 AN ALBION INCREDIENT AND
ONLY AFTER RECEIVING WRITTEN “GOLy MEDALLION” PROGRAM
APPROVAL

.

MAY ONLY BE USED WITH COVERED PRODUCTS CONTAINING CALCI-
K

MAY ONLY BE DSED WITH COVERED PRODUCTS CONTAINING
DIMACAL

DimacCal
CREATINE,

e eraiess. |
MAY ONLY DE USED WiTH COVERED PRODUCTS CONTAINING
MAGCNESIUM CREATINE CHELATE

MAY ONLY DE USED wWITH COVERED PRODUCTS CONTAINING
FERROUS BISGLYCINATE CHELATE

e .
® FERROCHEL

MAY B, USED WITH COVERED PRODUCTS CONTAINING ANY ALBION

J'RAACS” o

The following statement g an example of a netice that could be used on the labels and advertising media of a Covered
Product containing Ferrochel® Iron as an Albion Ingredient:

ALBION, ALBION HUMAN NUTRITION L0GO, FERROCHEL, AND TRAACS ARE REGISTERED TRADEMARKS GF ALBIGN LABGRATORIES, INC.

TPLA_Vilacosi..com_2012,07,12 6 of 9
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Exrmir B

TO THE TRADEMARK AND PATENT NUMBER LICENSE AGREEMENT
between Albion Laboratories, Inc., and Vitacost.com, Inc.
dated July 12, 2012

ALBION LICENSED PATENTS

PATENTS ]
U.S. PATENT NUMBER: 5,516,925

AMINO ACID CHELATES HAVING IMPROVED
PAaLATABILITY

*FILED: 8-23-94
1.5, PATENT NUMBER: 6,716,814

ENHANCDNG SOLUBILITY OF IRON AMINO ACID
CHELATES AND IRON PROTEINATES

*FILED; 8-16-01

*PLEASE NOTE THAT PATENTS ARE TYPICALLY VALID FOR A PERIOD OF TWENTY (20) YEARS FROM THE TIME OF
TILING.

FOLLOWING [§ A NOTICE TO BE USED AS A MODEL FOR MARKING THE ALBION PATENT NUMBERS ON LABELS AND
ADVERTISING MEDIA RELATED TO PRODUCTS CONTAINING ALBION INGREDEENT:

This product is covered by U.S. Patent Numbers: 5,516,925, 6,716,814 and patenis pending.

TPLA_Vitacost., com_2012,07,12 7 of 8
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Exmsir C
TO THE TRADEMARK AND PATENT NUMBER LICENSE AGREEMENT
between Albion Laboratories, Inc., and Vitacost.com, Inc.
dated July 12, 2012

CUSTOMER’S PRODUCTS

Vitacost Chelated Zinc — Product VCT 7015566
Vitacost Chelated Multi-Mineral — Product VCT 7015344
Vitacost Chelated Chromium - Product VCT 7015351
Vitacost Complexed Selenium — Product VCT 7015535
Vitacost Chelated Copper — Product VCT 7015368
Vitacost Chelated Magnesium -- Product VCT 7015542
Vitacost Potassium Complex- Product VCT 7015597
Vitacost Chelated Caleium & Magnesium — Product VCT 7015382
Vitacost Chelated Manganesc — Product VCT 7015375
Vitacost Chelated Calctum — Product VCT 7015580
Vitacost Chetated Vanadium — Produst VCT 7015559

Vitacost Iron Glycinate Chelate — Product NSI 3001699 & NSI 7013548

IF THERE 1S AN ASTERISK (¥) NEXT TO A FRODUCT NAME ABOVE, IT INDICATES THAT THE PRODUCT 1S A GOLD
MEDALLION PRODUCT

T CUSTOMER PRODUCT NAMES MAY NOT CONTAIN ANY ALRION INGREDIENT NAMES OR ALBION TRADEM ARKS

BY THEMSELVES AS THE CUSTOMER PRODUCT NAME. IF CUSTOMER USES AN ALBION INGREDIENT NAME OR
ALBION TRADEMARK, IT MAY DO SO ONLY AFTER RECEIVING ALBION’S CONSENT AND I IT 1S USED IN
CONJUNCTION WITH OTHER VERBIAGE FOR EXAMPLE:

“PRODUCT X MADE PARTIALLY WITH ALBION® FERROCHEL®”; OR

“PRONUCT Y CONTAINING ALBION® FErRROCUTL®Y,

HOWEVER, REGARDLESS OF THE NAMING CONVENTION DESIRED, CUSTOMER MAY NOT IMPLY THAT THE

Page 9 of 10

PRIMARY OR SOLE CONTENT OF THE LABELED GOODS ONLY CONTAIN ALTION INGREDIENTS WHEN ANY AMOUNT

OF OTHER INGREDIENTS ARE ADDED.
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EXHIBIT D

TO THE TRADEMARK AND PATENT NUMBER LICENSE AGRTEMENT
between Albion faboratories, Inc., and Vitacost.comni, Inc.
dated July 12, 2012

Trademark Usage Guidelines

Albion's trademarks are the principal means by which the public identifies Albion, its products, and its activities.
Albion’s success is due in part to the favorable recognition it bas achieved under The Albion® name, and the produet trademarks
such as those listed on Exhibit A. Subject to the terms of this Agreement, you may cite Albiot trademarks propetly as outlined
herein:

Howevyer, you may not use Albion trademarks:
® In, as, or as part of your own rademarks;

® To identify products that do not contain Albion Ingredients;
® In a wmanner likely fo cause confusion; or

* [n a maoner that implies inaccuralely that Albion sponsors or endorses, or is ofherwise connected with, your own
activities, products, and services

Please follow these gnidelines when using our trademsarks:
Proper Notice

Please use the appropriate traderoark nofice (®, ™, or >™) with Albion trademarks. As used herein: ® indicates a trademark.
registered in the United States; and ™! indieates a tradeinark that is presently unregistered. The appropriate notice for each of
Albion’s trademarks is indicated oo Exhibit A. If you are uncertain which notice to use with Albion trademarks, please contact
Albion’s Legal Department. Wherever possible, the trademark notice should appear in superscript in a size smalicr than the mark
itself and without parentheses. Where such formatting is not available, bowever, place the appropuriate letters ju parentheses next
{o the mark.

s M)

Proper Use
Albion trademarks are adjectives (brand names) modifying nouas (the generic product type). Please follow these guidelines in
using Albion trademarks:

* Please do not use Albion trademarks as nouns or verbs

® Please do not pluralize Albion tradewarks

® Please do pot hypbenate Albion trademarks

® Please kcep Albion trademarks distinet from other text, images, or tnaterial

* Please do not alter, edit, modify, ar combine Albion trademarks

¢ Please do not render Albjon trademarks possessive through use of an apostrophe
* Plcase provide a proper trademark notice #nd attribution

Proper Attribution

When you use Albion irademarks in any materials, please inclwde a buief statewnent actributing ownership of these trademarks to
Albion. This atiributiou should identify cach mark used, attribute it to its proper owner by name, and indicate whetber the
trademark is registered. For example; TRAACS and FERROCHEL are registered trademarks of Albion Lahoratories, Inc, Please
note that the aftribution need only identify Albion trademarks that you actiually use in your material and ts mey vary from the
ubove example.

Only legal counsel for Albion can grant authorization for trademark wses and related issues not in accord with these
guidelines; Albion sales personnel or other personsel do not have this authority, Aceordingly, where such permission or
exceptions are sought, they must be brought to the attention of Albion’s Legal Departmeut by emailing
tradenarks@albiomninerals.com,
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Saz a problem wilh lhese adweisements”

TIRED OF FEELING RUN-DCOWN BUT YOU DOMNT KNOW WHY?

-Are You Faligued, Stressed-out, or Anxious?
-Do You Suffer from Low Energy and Foor Sleep?
- Do you have Hypertensian, Migraings, or Sore Muscles?

AS MANY AS 80% OF AMERICANS SUFFER FROM MAGNESIUM Do lC i mCY BUT MAY NOT EVEM KNOW IT!

~Youn Body NEEDS Magnesium for Over 300 Irmpostant Enzyneatic Reactions that are Essentiai for Heaith and Well Being.
-The typical diet does NQT contain enough Magnesium, and cw stresstul lifestyles rapidly deplete aur bodies of this vital nutrienl
- Mest Multi- Vitarmmns and cheap supplements cantan a form of magneswurn thar s ngt readily bie-avaiable.

AGHESIUM ULTRA IS DRAMATICALLY DIFFERENT FROM OTHER MAGNESIUM SUPPLEMENTS

-Magnesium ULTRA 15 formulated o hind Magnesium ians between two glycinate ‘carriee’ molecules which form a 'shield” 10 safely delver il to
the small intestine and nto the bloodstream.

-Qur easy Lo swalloys Veaps do not contain ANY of Lhe additives feund in ¢heaper brands that oflen cause digestive problems or aliergic
reactions.

-We sgurce our special formuta from Albion Labs - the mineral supplement experts. Albion scientifically tests it's magnesium for quality, so
you can rest assured you are getting what you've paid for,

HOW MUCH SHOULD ITAKE?
-Everyoneg s a litlie different and and your Magnesium needs will vary depending on your diet and (ifestyie, S0 we've taken oul the
quesswork with a FREF guide on the recommended dally use of Magnesium ULTRA,

SATISFACTION GUARANTEED: If at any lime you are not completely satisfiea with this produc(, you may return it for a full refund

J{ou Deserve to Feel Better! Click the Add to Cart Button to Buy Mow!

Shipping Weight: 4.8 ounces

Oeigirs Made in USA

ASTIN: BOOEAPQIRL

IPC: 820103235705

Average Customer Review: {4 ; AU a)

Amazon Best Sellers Rank: #329,05% in Health & Personal Care - i

Did we miss eny relevant features for Lhis product?
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A: Thank you for your interest in Nuvan's Magneswn ULTRA. The guestion you are refeming Lo appedrs to come from o few comments
posted on foruns or...

Page 2 of 5



Case 9:14-cv-81294-DMM Document 1-3 Entered on FLSD Docket 10/22/2014 Page 4 of 6

Arnazon com’ taghewemartiiddvco Mijaibeonnmroy BBt bibgnesiSeidhyiinatie Titatidetion’dpiBIBEAREGER U SefetiicalydPrakedp..i

= 1 20 . = g -
ine IR eciiie 8 2 m P Yarei I N -1 > (W ¢ in e A 1]

4: We have conducted further research into this matter and have spoken further with our supplier and Alizion. It appears that our supgher
railed to...
Q: Wil ment e be J th m L 3 vl ofter 1, Ths
A: The Supplement Guide is emailed to you as soon &s your product is shipped! It will contamn helpful information on the proper use of cur
product, as ..
Y v i ns t
Have a question? Ask the owners here, . Ask Owness

37 out ol T stars

8]
== Q Wiile 2 customer ravew

— [ _ 2 Shaie your thoughls with other customers

3 o1 £ people ound ite 1oliowing revew nelphul

Gratetul to have found this product

By on January 7, 2014

After multipte trips 1o the dociors wilth no real solution (0 my Iiasiinal gliments. | am inally wrning Add 2

{0 something more naturai and less foxic 10 my bady What truly made mea lake [ne léap into buying product

this pioduct over all olher ophions was the Iree guige that helps to datermine how much to take image

Most Supplements teli you to lake up to 5 o1 & at 3 ime and muitipie (imes a day, which may not

suie everyone's needs (and truly 18 mora about beneliting ihe supplemerl producer's pockels over

anyting else mho;. My huscand decwed 1o iry (s supplement as well for nis less thar steliar Search Cuystomer Reviews

sieep He can iske lhe émounl he needs 10 sea wmprovements and tlake a different armount This I-—ah_"—]
1&255 Lo another reason | like s product There 1s enouch 50 that my husoand and 1 don'l hawe 10 “___J
over stock on the proguct m order 10 have erough celween the two 0! us or more than a lew weeks. © Only search tis product's reviews

Thankiuily too this s also 2 Veap, so my \egelanan anily members can lake them knowing they
are smimal byproduct Iree | recommend anyone looking ior a mcre nalura! and balerced way of
asiting healthver, lo Iy this product

Was Ihis eview helpfui lo you?  Yes  to

1 at 2 peapie ound (he loilowing review heloful

LAWS

By

THIS SEVERELY QOVERPRICED PRODUCT VIOLATES FEDERAL LABELING

on January 15 2014

This oreduct is severely overonced and comains a large amounl of magnesium oxide (Ihe company
says 4% ) which |s less bicawnlable than other lorms ang is 8 well known iaxalive

Swanson seiis basically the same product for $10 %0 ve $27 71 for Nunari 0n Ainazon. atthough i
has 133 ma/cap vs. 155 mg 1or the Nuwan product, a dilerence of slightly more than 10% Thal 1s
almost 143 the price, a difference ol $.12/cap . § 30/cap. If you Go to the Swanson websile vou: can
nnd the samé Swanson caps lor $.04G/Cap o you buy the 180 cap botile That ma'tes the Movan
pioduel 850% more expensine lor only 10% more magnesiwm. Tnak s ciearly 2 np off

And this company s 10 wolation of lexeral law by 1aling Lo disclose magnesium oxide on therr labe!

CAVEAT EMPTCOR LET THE BUYER BEWARE

Those who are mlerested can chack oul the queslions and answers sechon of thig oroduct Aller
repeaied demals thes comeany has now admilled they we:e i viclagon of FDA labzaling raguizhions
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Department ~ s ___"J[ Your Account ¥ Prime ~ Cart " List ™

How does this person know that this product is buffered with 50% magnesium oxide? I'm just 2

consumer and wondering where this information came from

asked by 0 ~=onJanuary 7 2015

Flel s
Answar

Sriganiniy Lo Sig 5 Sari: Most Helpful first |

Thank you ior your interest in Nuwari's Magnesiym ULTRA The question you are relemng 1o appears o come from a lew comments posted 6 forums or réviews
ol olher products 1hat also use Albion's Bufiered Magnesium BisGlycinate Chelate, Albion does not say what they use as a bufier unless vou inquire of ther
directly. ¥When heanng thai the buler usea s Magnesium Oxide, some mislakenty jump 10 the conclusion thal this dilules the lomufa and makes it a lower
quality supplement. Bul this simply 1sn't true

As mentioned in an answar to anolher quesiion about our product, a clineal study done by Altion mdicated thal their bullerea forrnuta offered a shghily higher
blood serum leve! of Magnesium over the non buliered lormula. The purpose of his study was actually showing how kagresium Oxide by ilself has very poor to-
availabilly compared to Albion's formulavens.” Yet indiwectly the resulis of this sludy mdicales thal wher used as z bufier 2long with Albion's BisGlycianie
Chelate, Magnesium Oxide appears to actually olfer a slight benalt

As a company, we are careful Lo reiy oo scientilic research le chogse he tormulations that go into cur products.

*Source "Magnesium: Bicavailability and tolaiability of wancus Albion manulaciured organic magnesium sources compared Lo magnesium oxide™ (Alion

Minerals. 2008) L
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The FDA specifically told me every ingredient must be listed on the label. Are you telling me

Albion provides you the label for all ingredients?

askeo by p + on January 17, 2014

- ARS Y 1 oee,
Answer

Sy TAary A A8 Sort: Most Helpful first |

Wve have conducied {udher researcah inlo this matter and have spaken turther with our supplier and Albion. It appears hal our suppiter tailed 10 hst he lollowing
olber ingredients in the supplement lacts provided lor our label: magnesiwum oxide. cllric acid, maltodexinn, sihca These ingredienls are part of the lormulg
manuylactured by Albion. They are nol adced in aflerwards by our supplier. Nevedheless, it 1s equired thal they appear in lhe ingredients

We ate very Sisappointed 1o learn that our [2baling is incomect We will be closing our Amazen listing this week sn oroer 1o hawe our produc! iedabelzd and the
ingredienls listed propery . oo
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The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other pagers as required by law, except as
provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the purpose
of initiating the civil docket sheet. (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.) NOTICE: Attorneys MUST Indicate All Re-filed Cases Below.

L (a) PLAINTIFFS Greoory Holliday DEFENDANTS

Albion Laboratories, Inc., Vitacost.com, Inc.,
DrVita.com and John Does 1 through 50

(b) County of Residence of First Listed Plaintiff Pinellas County County of Residence of First Listed Defendant
(EXCEPT IN U.S. PLAINTIFF CASES) (IN U.S. PLAINTIFF CASES ONLY)
NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF
THE TRACT OF LAND INVOLVED.
Cc ttorneys (Firm Nai ddress, aud_Jelephone Number, Attorneys (If Known)
© écott éﬁepher’ﬁe athan ' ZTlpﬁjerlan /

SHEPHERD, FINKELMAN,MILLER & SHAH, LLP
1640 Town Center Circle, Suite 216, Weston, FL 33326 Ph: 954-515-0123

(d) Check County Where Action Arose: [ MIAMI-DADE [1 MONROE L1 BROWARD (A PALM BEACH LI MARTIN LI ST.LUCIE L] INDIAN RIVER [1 OKEECHOBEE [1 HIGHLANDS

II. BASIS OF JURISDICTION (Place an “X” in One Box Only) II1. CITIZENSHIP OF PRINCIPAL PARTIES (Piace an “X" in One Box for Plaintiff)
(For Diversity Cases Only) and One Box for Defendant)
O 1 U.S. Government a3 Federal Question PTF DEF PTF DEF
Plaintiff (U.S. Government Not a Party) Citizen of This State \Zl 1 [ 1 Incorporated or Principal Place 04 [QO4
of Business In This State
O 2 U.S. Government w4 Diversity Citizen of Another State 0?2 [ 2 Incorporated and Principal Place a s M 5
Defendant (Indicate Citizenship of Parties in Item I1I) of Business In Another State
Citizen or Subject of a a3 [0 3 Foreign Nation Oe6 Oe6

Foreign Country

IV. NATURE OF SUIT (Place an "X in One Box Only)

CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES
[ 110 Insurance PERSONAL INJURY PERSONAL INJURY  |J 625 Drug Related Seizure [1422 Appeal 28 USC 158 [ 375 False Claims Act
[ 120 Marine 1310 Airplane [ 365 Personal Injury - of Property 21 USC 881 |[] 423 Withdrawal [ 400 State Reapportionment
[ 130 Miller Act [1315 Airplane Product Product Liability ] 690 Other 28 USC 157 [ 410 Antitrust
0140 Negotiable Instrument Liability [ 367 Health Care/ [ 430 Banks and Banking
[ 150 Recovery of Overpayment  |[]320 Assault, Libel & Pharmaceutical PROPERTY RIGHTS [ 450 Commerce
& Enforcement of Judgment Slander Personal Injury 1820 Copyrights [0 460 Deportation
[ 151 Medicare Act 1330 Federal Employers’ Product Liability [ 830 Patent O 470 Racketeer Influenced and
[1 152 Recovery of Defaulted Liability [ 368 Asbestos Personal [1840 Trademark Corrupt Organizations
Student Loans ]340 Marine Injury Product [0 480 Consumer Credit
(Excl. Veterans) [1345 Marine Product Liability LABOR SOCIAL SECURITY [0 490 Cable/Sat TV
[ 153 Recovery of Overpayment Liability PERSONAL PROPERTY |[[J 710 Fair Labor Standards 1861 HIA (1395fF) [ 850 Securities/Commodities/
of Veteran’s Benefits [1350 Motor Vehicle ] 370 Other Fraud Act [1862 Black Lung (923) Exchange
[1 160 Stockholders’ Suits [1355 Motor Vehicle [ 371 Truth in Lending [1 720 Labor/Mgmt. Relations [1863 DIWC/DIWW (405(g)) |[J 890 Other Statutory Actions
[ 190 Other Contract Product Liability [ 380 Other Personal [ 740 Railway Labor Act [ 864 SSID Title XVI O 891 Agricultural Acts
[ 195 Contract Product Liability ~ |[J 360 Other Personal Property Damage [1 751 Family and Medical [1865 RSI (405(g)) [0 893 Environmental Matters
[ 196 Franchise Injury [ 385 Property Damage Leave Act [ 895 Freedom of Information
[1362 Personal Injury - Product Liability 1 790 Other Labor Litigation Act
Med. Malpractice 1791 Empl. Ret. Inc. [ 896 Arbitration
REAL PROPERTY CIVIL RIGHTS PRISONER PETITIONS Security Act FEDERAL TAX SUITS [ 899 Administrative Procedure
[0 210 Land Condemnation [1440 Other Civil Rights Habeas Corpus: 1870 Taxes (U.S. Plaintiff Act/Review or Appeal of
[0 220 Foreclosure [1441 Voting [0 463 Alien Detainee or Defendant) Agency Decision
O 230 Rent Lease & Ejectment 1442 Employment O g égtelr\l/i(e)tlons to Vacate O %781C 7IgOSg—Thlrd Party 26 O gf;.mt(elgnstltutlonahty of State
[ 240 Torts to Land | 4A4€3€ (ﬂgﬁfgg‘g{i ons Other:
[ 245 Tort Product Liability 1445 Amer. w/Disabilities - |[] 530 General IMMIGRATION
[0 290 All Other Real Property Employment [ 535 Death Penalty [T 462 Naturalization Application
[1446 Amer. w/Disabilities - |[] 540 Mandamus & Other |[] 465 Other Immigration
Other [ 550 Civil Rights Actions
[]448 Education [ 555 Prison Condition
560 Civil Detainee —
O Conditions of
Confinement
Appeal to
V. ORIGIN (Place an “X” in One Box Only) ] S District |:|8 Remanded from
o 1 Original O 2 Removed from L1 3 Re-filed (See [ 4 Reinstatedor [ 5 Transferred from [] 6 Multidistrict Judge from Appellate Court
Proceeding State Court VI below) Reopened another district Litigation [ 7 Magistrate
(specify) Judgment
VL. RELATED/ a) Re-filed Case OYES #NO b) Related Cases OYES o NO
(See instructions):
RE-FILED CASE(S) JUDGE DOCKET NUMBER

Cite the U.S. Civil Statute under which you are filing and Write a Brief Statement of Cause (Do not cite jurisdictional statutes unless diversity):

VII. CAUSE OF ACTION : _ : : . .
28 UeskGonestian 1332(d) - Deceptive 1(?b€i)1(l)t  and price schemej of dietary supplement

via o days estimated (for try entire case
VIII. REQUESTED IN E‘ CHECK IF THIS IS A CLASS ACTION DEMAND $ CHECK YES only if demanded in complaint:
COMPLAINT: UNDER F.R.C.P.23 JURY DEMAND: a Yes ONo
ABOVE INFORMATION IS TRUE & CORRECT TO THE BEST OF MY KNOWLEDGE
DATE SIGNATURE OF ATTORNEY OF RECORD
October 21, 2014 s/Scott R. Shepherd
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
Southern District of Florida

Gregory Holliday, on behalf of himself and all others
similarly situated,

Plaintiff(s)

V. Civil Action No.

Albion Laboratories, Inc., Vitacost.com, Inc., DrVita,
Inc. and John Does 1 through 50

N N N N N N N N N N N N

Defendant(s)
SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) Albion Laboratories, Inc.
101 NORTH MAIN STREET
CLEARFIELD, UT 84015

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Scott R. Shepherd

Nathan C. Zipperian
1640 Town Center Circle, Suite 216
Weston, FL 33326

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (mame of individual and title, if any)

was received by me on (date)

(O I personally served the summons on the individual at (place)

on (date) ; or

(3 I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

(3 I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
(O I returned the summons unexecuted because ; or
(O Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
Southern District of Florida

Gregory Holliday, on behalf of himself and all others
similarly situated,

Plaintiff(s)

V. Civil Action No.

Albion Laboratories, Inc., Vitacost.com, Inc., DrVita,
Inc. and John Does 1 through 50

N N N N N N N N N N N N

Defendant(s)

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) \itacost.com, Inc.
CORPORATION SERVICE COMPANY
1201 HAYS STREET
TALLAHASSEE, FL 32301-2525

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Scott R. Shepherd

Nathan C. Zipperian
1640 Town Center Circle, Suite 216
Weston, FL 33326

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (mame of individual and title, if any)

was received by me on (date)

(O I personally served the summons on the individual at (place)

on (date) ; or

(3 I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

(3 I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
(O I returned the summons unexecuted because ; or
(O Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
Southern District of Florida

Gregory Holliday, on behalf of himself and all others
similarly situated,

Plaintiff(s)

V. Civil Action No.

Albion Laboratories, Inc., Vitacost.com, Inc., DrVita,
Inc. and John Does 1 through 50

N N N N N N N N N N N N

Defendant(s)
SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) DrVita, Inc.
c/oTHE COMPANY CORPORATION
2711 CENTERVILLE RD STE 400
WILMINGTON, DE 19808

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Scott R. Shepherd

Nathan C. Zipperian
1640 Town Center Circle, Suite 216
Weston, FL 33326

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (mame of individual and title, if any)

was received by me on (date)

(O I personally served the summons on the individual at (place)

on (date) ; or

(3 I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

(3 I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
(O I returned the summons unexecuted because ; or
(O Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:





