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ȱ
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StephenȱGardnerȱ(pendingȱproȱhacȱvice)ȱ
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AmandaȱHowellȱ(pendingȱproȱhacȱvice)ȱ
ahowell@cspinet.orgȱ
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ȱ
CounselȱforȱPlaintiffsȱColleenȱGallagherȱandȱIlanaȱFarar

UNITEDȱSTATESȱDISTRICTȱCOURTȱ

NORTHERNȱDISTRICTȱOFȱCALIFORNIAȱ

COLLEENȱGALLAGHERȱandȱILANAȱ
FARAR,ȱonȱbehalfȱofȱthemselvesȱandȱ
allȱothersȱsimilarlyȱsituated,ȱ

Plaintiffs,ȱ

v.ȱ

BAYERȱAG,ȱBAYERȱCORPORATION,ȱ
andȱBAYERȱHEALTHCAREȱLLC,ȱ

Defendants.ȱ

CASEȱNO.ȱȱ14ȬcvȬ04601ȱ

CLASSȱACTIONȱCOMPLAINTȱ

1.ȱViolationȱofȱStateȱConsumerȱProtectionȱ
Statutesȱȱ

2.ȱUnjustȱEnrichmentȱȱ

3.ȱ FalseȱAdvertisingȱ(Cal.ȱBus.ȱ&ȱProf.ȱCode.ȱ
§§ȱ17500ȱetȱseq.)ȱ

DemandȱforȱJuryȱTrialȱ
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ȱ

PlaintiffsȱColleenȱGallagherȱandȱIlanaȱFararȱ(“Plaintiffs”),ȱindividuallyȱandȱonȱ

behalfȱofȱallȱothersȱsimilarlyȱsituated,ȱbringȱthisȱactionȱagainstȱBayerȱAG,ȱBayerȱ

Corporation,ȱandȱBayerȱHealthCare,ȱLLCȱ(collectively,ȱ“Bayer”ȱorȱ“Defendants”),ȱ

demandingȱaȱtrialȱbyȱjury,ȱandȱallegeȱasȱfollows:ȱ

    NATUREȱOFȱTHEȱCASEȱ

1. ThisȱisȱaȱproposedȱnationalȱclassȱactionȱseekingȱredressȱforȱBayer’sȱ

deceptiveȱpractices1ȱinȱmisrepresentingȱtheȱhealthȱbenefitsȱofȱvarietiesȱofȱitsȱOneȱAȱDayȱ

multivitamins2ȱȱinȱviolationȱofȱvariousȱstateȱconsumerȱprotectionȱlaws.ȱ

2. ConsumersȱareȱincreasinglyȱhealthȬconscious.ȱȱInȱanȱeffortȱtoȱimproveȱtheirȱ

health,ȱmanyȱconsumersȱtakeȱdietaryȱsupplementsȱsuchȱasȱmultivitamins.ȱȱSomeȱ

consumersȱbelieveȱtheyȱcanȱpreventȱorȱtreatȱspecificȱillnessesȱandȱdiseaseȱbyȱtakingȱ

supplements.ȱ

3. Stateȱandȱfederalȱdietaryȱguidelinesȱandȱnutritionȱscienceȱexpertsȱallȱagreeȱ

thatȱ(a)ȱnutrientȱneedsȱshouldȱbeȱmetȱprimarilyȱbyȱconsumingȱfoods,3ȱ(b)ȱmostȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
1ȱTheȱtermsȱ“deceptive,”ȱ“deceptively,”ȱandȱ“deception”ȱencompassȱotherȱdescriptiveȱ
terms,ȱincludingȱvariousȱformsȱofȱtheȱwords:ȱmislead,ȱmisrepresent,ȱuntrue,ȱunfair,ȱfalse,ȱ
disparage,ȱandȱunlawful.ȱȱAllȱofȱtheseȱtermsȱareȱreferencedȱinȱCalifornia’sȱCivilȱCodeȱ
andȱCalifornia’sȱHealthȱandȱSafetyȱCode.ȱ
2ȱIncludingȱwithoutȱlimitationȱBayerȱOneȱAȱDayȱWomen’sȱFormula,ȱOneȱAȱDayȱMen’sȱ
HealthȱFormula,ȱWomen’sȱOneȱAȱDayȱ50+ȱHealthyȱAdvantage,ȱMen’sȱOneȱAȱDayȱ50+ȱ
HealthyȱAdvantage,ȱMen’sȱOneȱAȱDayȱProȱEdgeȱMultivitamin,ȱWomen’sȱOneȱAȱDayȱProȱ
Edge,ȱWomen’sȱOneȱAȱDayȱActiveȱMetabolism,ȱWomen’sȱOneȱAȱDayȱMenopauseȱ
Formula,ȱWomen’sȱOneȱAȱDayȱActiveȱMindȱ&ȱBody,ȱWomen’sȱOneȱAȱDayȱPlusȱHealthyȱ
SkinȱSupport,ȱOneȱAȱDayȱWomen’sȱPetites,ȱOneȱAȱDayȱTeenȱAdvantageȱforȱHer,ȱOneȱAȱ
DayȱTeenȱAdvantageȱforȱHim,ȱOneȱAȱDayȱEssential,ȱOneȱAȱDayȱEnergy,ȱOneȱAȱDayȱ
Women’sȱVitaCravesȱGummies,ȱOneȱAȱDayȱMen’sȱVitaCravesȱGummies,ȱOneȱAȱDayȱ
VitaCravesȱGummiesȱPlusȱImmunityȱSupport,ȱOneȱAȱDayȱVitaCravesȱGummiesȱ
Regular,ȱandȱOneȱAȱDayȱVitaCravesȱSourȱGummies.ȱ
3ȱE.g.,ȱCALIFORNIAȱFOODȱGUIDE,ȱCALIFORNIAȱDEPARTMENTȱOFȱHEALTHȱCAREȱSERVICESȱANDȱ
CALIFORNIAȱDEPARTMENTȱOFȱPUBLICȱHEALTHȱ(2008)ȱavailableȱatȱ
http://www.cafoodguide.ca.govȱ(“Pills,ȱpowders,ȱorȱsupplementsȱcannotȱreplicateȱtheȱ
combinedȱeffectsȱofȱtheȱvitamins,ȱminerals,ȱfiber,ȱandȱphytochemicalsȱfoundȱinȱfruitȱandȱ
vegetablesȱ.ȱ.ȱ.”);ȱU.S.ȱDEP’TȱOFȱAGRICULTURE,ȱU.S.ȱDEP’TȱOFȱHEALTHȱ&ȱHUMANȱSERVS,ȱ
DIETARYȱGUIDELINESȱFORȱAMERICANSȱ2010ȱatȱix,ȱ5,ȱavailableȱatȱwww.dietaryguidelines.gov.ȱ
Nat’lȱInst.ȱofȱHealth,ȱOfficeȱofȱDietaryȱSupplements,ȱHealthȱProfessionalȱFactsheet:ȱ
VitaminȱCȱ(“FruitsȱandȱvegetablesȱareȱtheȱbestȱsourcesȱofȱvitaminȱC.”);ȱManuelaȱBlasa,ȱetȱ
al.,ȱFruitȱandȱVegetableȱAntioxidantsȱinȱHealth,ȱinȱBioactiveȱFoodsȱPromotingȱHealth:ȱFruitsȱ
andȱVegetablesȱ37,ȱ37Ȭ58ȱ(RonaldȱRossȱ&ȱVictorȱR.ȱPreedyȱeds.,ȱ2010)ȱ(“Theȱsynergyȱ
amongȱphytochemicalsȱisȱoneȱofȱtheȱreasonsȱthatȱnutritionalȱguidelinesȱinsistȱonȱvaryingȱ
theȱfoodsȱinȱone’sȱdiet,ȱparticularlyȱfruitsȱandȱvegetables.”).ȱ
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ȱ

Americansȱareȱnotȱvitaminȱdeficient,ȱandȱtheyȱconsumeȱadequateȱamountsȱofȱvitaminsȱ

andȱminerals,4ȱandȱ(c)ȱforȱtheȱmostȱpart,ȱonlyȱthoseȱsufferingȱfromȱvitaminȱorȱmineralȱ

deficienciesȱ(usuallyȱdueȱtoȱdietȱorȱhealthȱissues)ȱbenefitȱfromȱvitaminȱsupplements.5ȱ

4. Theseȱauthoritiesȱalsoȱagreeȱthatȱmultivitaminȱsupplementsȱareȱnotȱ

effectiveȱforȱpreventingȱorȱtreatingȱdiseases.ȱȱ

5. Consumers’ȱhealthȱconcernsȱmotivateȱtheȱpurchaseȱandȱconsumptionȱofȱ

OneȱAȱDayȱmultivitamins,ȱfromȱwhichȱBayerȱsignificantlyȱprofits.ȱȱBayerȱcommandsȱaȱ

premiumȱpriceȱforȱitsȱOneȱAȱDayȱmultivitaminsȱbyȱdistinguishingȱthemȱfromȱregularȱ

multivitaminsȱwithȱtargetedȱmultivitaminsȱaimedȱatȱvariousȱsegmentsȱofȱtheȱpopulationȱ

basedȱonȱage,ȱgender,ȱandȱevenȱhealthȱconcerns.ȱ

6. Bayerȱmarkets6ȱitsȱmultivitaminsȱwithȱaȱvarietyȱofȱclaims—includingȱthatȱ

theyȱsupportȱ(a)ȱ“heartȱhealth,”ȱ(b)ȱ“immunity,”ȱandȱ(c)ȱ“physicalȱenergy”ȱ(collectively,ȱ

“DiseaseȱPreventionȱandȱEnergyȱClaims”).ȱ

7. Inȱitsȱmarketingȱcampaign,ȱBayerȱdeceptivelyȱclaimsȱthatȱvariousȱOneȱAȱ

Dayȱmultivitaminsȱpossessȱcertainȱcharacteristics,ȱuses,ȱorȱbenefitsȱthatȱtheyȱdoȱnotȱhave.ȱ

8. Supplementsȱareȱwhatȱeconomistsȱcallȱ“credenceȱgoods.”7ȱȱAȱcredenceȱ

goodȱisȱaȱgoodȱwhoseȱqualitiesȱconsumersȱareȱnotȱperfectlyȱableȱtoȱjudge,ȱevenȱafterȱtheyȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
4ȱSee,ȱe.g.,ȱNat’lȱInst.ȱofȱHealth,ȱOfficeȱofȱDietaryȱSupplements,ȱHealthȱProfessionalȱ
Factsheet:ȱVitaminȱB12ȱ(“MostȱchildrenȱandȱadultsȱinȱtheȱUnitedȱStatesȱconsumeȱ
recommendedȱamountsȱofȱvitaminȱB12”);ȱNat’lȱInst.ȱofȱHealth,ȱOfficeȱofȱDietaryȱ
Supplements,ȱHealthȱProfessionalȱFactsheet:ȱVitaminȱB6ȱ(“Mostȱchildren,ȱadolescents,ȱ
andȱadultsȱinȱtheȱUnitedȱStatesȱconsumeȱtheȱrecommendedȱamountsȱofȱvitaminȱB6”);ȱ
Nat’lȱInst.ȱofȱHealth,ȱOfficeȱofȱDietaryȱSupplements,ȱHealthȱProfessionalȱFactsheet:ȱ
Calciumȱ(“frankȱcalciumȱdeficiencyȱisȱuncommon”);ȱNat’lȱInst.ȱofȱHealth,ȱOfficeȱofȱ
DietaryȱSupplements,ȱHealthȱProfessionalȱFactsheet:ȱVitaminȱCȱ(“vitaminȱCȱdeficiencyȱ
andȱscurvyȱareȱrareȱinȱdevelopedȱcountries.”)ȱNat’lȱInst.ȱofȱHealth,ȱOfficeȱofȱDietaryȱ
Supplements,ȱHealthȱProfessionalȱFactsheet:ȱVitaminȱEȱ(“meanȱintakesȱofȱvitaminȱEȱ
amongȱhealthyȱadultsȱareȱprobablyȱhigherȱthanȱtheȱRDA”).ȱ
5ȱSee,ȱe.g.,ȱNat’lȱInst.ȱofȱHealth,ȱOfficeȱofȱDietaryȱSupplements,ȱHealthȱProfessionalȱ
Factsheet:ȱVitaminȱB6;ȱNat’lȱInst.ȱofȱHealth,ȱOfficeȱofȱDietaryȱSupplements,ȱHealthȱ
ProfessionalȱFactsheet:ȱVitaminȱC;ȱNat’lȱInst.ȱofȱHealth,ȱOfficeȱofȱDietaryȱSupplements,ȱ
HealthȱProfessionalȱFactsheet:ȱVitaminȱE.ȱ
6ȱ“Marketing”ȱincludesȱallȱformsȱofȱadvertisingȱinȱallȱformsȱofȱmedia,ȱincludingȱwithoutȱ
limitationȱprintȱadvertisements,ȱtelevisionȱandȱradioȱcommercials,ȱpackagingȱandȱ
productȱlabels,ȱviralȱmarketing,ȱincentives,ȱandȱwebsites.ȱ
7ȱMatthewȱG.ȱNagler,ȱetȱal.,ȱHowȱDoȱConsumersȱValueȱaȱCredenceȱGood?,ȱavailableȱatȱ
www.cide.info/conf/2009/iceee2009_submission_39.pdfȱ(“Medicationsȱconformȱwellȱtoȱ

Footnoteȱcontinuedȱonȱnextȱpageȱ
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ȱ

consumeȱit,ȱdueȱtoȱbothȱtheȱnatureȱofȱtheȱproductȱasȱwellȱasȱunequalȱaccessȱtoȱ

information.8ȱȱInȱotherȱwords,ȱconsumersȱareȱunableȱtoȱfullyȱevaluateȱcredenceȱattributesȱ

orȱcredenceȱgoods—”includ[ing]ȱtheȱtherapeuticȱvalueȱofȱaȱmedicine”—evenȱafterȱ

purchase.9ȱȱThisȱmeansȱthatȱconsumersȱareȱnotȱableȱtoȱdetermineȱtheȱefficacyȱofȱBayerȱOneȱ

AȱDayȱproductsȱevenȱafterȱpurchaseȱandȱuse.ȱȱȱ

9. BayerȱdeceivesȱconsumersȱaboutȱOneȱAȱDayȱMultivitamins—bombardingȱ

consumersȱwithȱmessagesȱofȱpurportedȱhealthȱbenefits,ȱandȱevenȱusingȱscareȱtacticsȱtoȱ

convinceȱconsumersȱthatȱtheyȱneedȱBayer’sȱmultivitamins.10ȱ

10. Bayer’sȱmarketingȱandȱlabelingȱalsoȱdrawsȱconsumerȱattentionȱawayȱfromȱ

theȱfactȱthatȱveryȱlittleȱdifferenceȱexistsȱbetweenȱvarietiesȱofȱBayerȱOneȱAȱDayȱ

multivitamins.ȱȱ

11. Evenȱthoughȱreasonableȱconsumersȱshouldȱnotȱbeȱforcedȱtoȱlookȱbeyondȱ

theȱdeceptiveȱrepresentationsȱonȱBayerȱOneȱAȱDayȱmultivitamins’ȱlabelingȱandȱ

marketingȱmaterialsȱtoȱdiscoverȱtheȱtruthȱaboutȱtheseȱsupplements,ȱdueȱtoȱtheȱnatureȱofȱ

supplements,ȱtheȱmajorityȱofȱconsumersȱcouldȱnotȱevenȱdiscoverȱtheȱtruthȱwithoutȱaȱ

nutritionȱscienceȱdegree.ȱȱ

12. Thus,ȱevenȱifȱconsumersȱdoȱreviewȱBayerȱOneȱAȱDayȱmultivitamins’ȱ

nutritionȱpanelsȱandȱingredientsȱlists,ȱtheyȱwillȱnotȱbeȱableȱtoȱdetermineȱwhetherȱtheyȱ

willȱactuallyȱexperienceȱBayer’sȱpromisedȱhealthȱbenefits.ȱȱThus,ȱreasonableȱconsumersȱ

areȱmisledȱintoȱbelievingȱBayer’sȱdeceptiveȱclaimsȱaboutȱitsȱOneȱAȱDayȱmultivitamins.ȱ

    JURISDICTIONȱANDȱVENUEȱ

13. Thisȱcourtȱhasȱjurisdictionȱoverȱallȱcausesȱofȱactionȱassertedȱherein,ȱ

pursuantȱtoȱ28ȱU.S.C.ȱ§ȱ1332(a)ȱandȱ(d)ȱbecauseȱtheȱaggregateȱclaimsȱofȱtheȱClassȱexceedȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
Footnoteȱcontinuedȱfromȱpreviousȱpageȱ
theȱcredenceȱgoodȱmodel.”).ȱ
8ȱSeeȱPhillipȱNelson,ȱInformationȱandȱConsumerȱBehavior,ȱ78ȱJ.ȱPOLITICALȱECON.ȱ311(1970).ȱ
9ȱSee,ȱe.g.,ȱRichardȱCraswell,ȱInterpretingȱDeceptiveȱAdvertising,ȱ65ȱB.U.ȱL.ȱREV.ȱ657ȱ(Julyȱ
1985)ȱ(citingȱDarbyȱ&ȱKarni,ȱFreeȱCompetitionȱandȱtheȱOptimalȱAmountȱofȱFraud,ȱ16ȱJ.L.ȱ&ȱ
ECON.ȱ67,ȱ72Ȭ77ȱ(1973)).ȱ
10ȱSeeȱExhibitȱ1,ȱattached.ȱ
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ȱ

theȱsumȱorȱvalueȱofȱ$5,000,000ȱandȱthereȱisȱdiversityȱofȱcitizenshipȱbetweenȱproposedȱ

classȱmembersȱandȱBayer.ȱȱ

14. VenueȱisȱappropriateȱinȱtheȱNorthernȱDistrictȱofȱCaliforniaȱpursuantȱtoȱ

28ȱU.S.C.ȱ§ȱ1391(b)(2)ȱbecauseȱsubstantialȱactsȱinȱfurtheranceȱofȱtheȱallegedȱimproperȱ

conduct,ȱincludingȱtheȱdisseminationȱofȱdeceptiveȱinformationȱregardingȱtheȱbenefitsȱofȱ

BayerȱOneȱAȱDayȱmultivitamins,ȱoccurredȱwithinȱthisȱDistrict,ȱandȱPlaintiffȱColleenȱ

GallagherȱresidesȱinȱtheȱDistrict.ȱ

15. BayerȱhasȱsufficientȱminimumȱcontactsȱwithȱCaliforniaȱandȱhasȱ

intentionallyȱavailedȱitselfȱofȱtheȱmarketsȱinȱCaliforniaȱthroughȱtheȱmarketingȱandȱsaleȱofȱ

OneȱAȱDayȱmultivitaminsȱinȱCalifornia,ȱrenderingȱtheȱexerciseȱofȱjurisdictionȱbyȱthisȱ

Courtȱpermissibleȱunderȱtraditionalȱnotionsȱofȱfairȱplayȱandȱsubstantialȱjustice.ȱ

    THEȱPARTIESȱ

Plaintiffsȱ

16. PlaintiffȱColleenȱGallagherȱ(“Gallagher”)ȱisȱaȱresidentȱofȱCalifornia.ȱȱ

DuringȱtheȱCaliforniaȱClassȱPeriodȱ(asȱdefinedȱbelow),ȱinȱCalifornia,ȱsheȱpurchasedȱ

BayerȱOneȱAȱDayȱWomen’sȱmultivitaminȱproductȱfromȱoneȱorȱmoreȱretailers,ȱincludingȱ

Walgreens,ȱforȱpersonal,ȱfamily,ȱorȱhouseholdȱpurposes.ȱȱTheȱlabelȱonȱtheseȱ

multivitaminsȱstatedȱthatȱtheyȱwereȱformulatedȱtoȱsupportȱheartȱhealth,ȱimmunity,ȱandȱ

physicalȱenergy.ȱȱGallagherȱreadȱtheseȱrepresentationsȱandȱreliedȱonȱthemȱwhenȱsheȱ

purchasedȱBayerȱOneȱAȱDayȱWomen’sȱmultivitaminȱsupplement.ȱȱSheȱhasȱseenȱsimilarȱ

representationsȱmadeȱbyȱBayerȱrelatingȱtoȱtheseȱmultivitaminsȱinȱonline,ȱprint,ȱorȱ

televisionȱadvertising.ȱ

17. PlaintiffȱIlanaȱFararȱ(“Farar”)ȱisȱaȱresidentȱofȱCalifornia.ȱȱDuringȱtheȱ

CaliforniaȱClassȱPeriodȱ(asȱdefinedȱbelow),ȱinȱCalifornia,ȱsheȱpurchasedȱBayerȱOneȱAȱ

DayȱWomen’sȱmultivitaminȱproductȱfromȱoneȱorȱmoreȱretailers,ȱincludingȱCVS,ȱforȱ

personal,ȱfamily,ȱorȱhouseholdȱpurposes.ȱȱTheȱlabelȱonȱtheseȱmultivitaminsȱstatedȱthatȱ

theyȱwereȱformulatedȱtoȱsupportȱheartȱhealth,ȱimmunity,ȱandȱphysicalȱenergy.ȱȱFararȱ

readȱtheseȱrepresentationsȱandȱreliedȱonȱthemȱwhenȱsheȱpurchasedȱBayerȱOneȱAȱDayȱ
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CLASSȱACTIONȱCOMPLAINT

ȱ

Women’sȱmultivitaminȱsupplement.ȱȱSheȱhasȱseenȱsimilarȱrepresentationsȱmadeȱbyȱ

Bayerȱrelatingȱtoȱtheseȱmultivitaminsȱinȱonline,ȱprint,ȱorȱtelevisionȱadvertising.ȱ

Defendantsȱ

18. DefendantȱBayerȱAGȱisȱaȱGermanȱmultinationalȱchemicalȱandȱ

pharmaceuticalȱcompany.ȱ

19. DefendantȱBayerȱCorporationȱisȱanȱIndianaȱcorporationȱandȱisȱwhollyȱ

ownedȱbyȱBayerȱAG.ȱȱȱ

20. BayerȱHealthCareȱLLCȱisȱaȱDelawareȱlimitedȱliabilityȱcompanyȱandȱwhollyȱ

ownedȱbyȱBayerȱCorporation.ȱȱBayerȱHealthCareȱLLCȱisȱresponsibleȱforȱtheȱmarketing,ȱ

distribution,ȱandȱsaleȱofȱBayerȱOneȱAȱDayȱmultivitaminsȱtoȱmillionsȱofȱconsumersȱ

throughoutȱtheȱUnitedȱStates.ȱȱ

21. ThisȱComplaintȱjointlyȱrefersȱtoȱallȱthreeȱdefendantsȱasȱ“Bayer,”ȱinȱtheȱ

singular,ȱunlessȱtheȱcontextȱdemandsȱotherwise.ȱȱInȱ2013,ȱBayerȱreportedȱ176ȱmillionȱ

Eurosȱ(roughlyȱ225ȱmillionȱdollars)ȱinȱsalesȱattributableȱtoȱitsȱOneȱAȱDayȱ

multivitamins.11ȱ

    GENERALȱALLEGATIONSȱ

22. ThroughoutȱtheȱClassȱPeriodsȱ(asȱdefinedȱbelow),ȱBayerȱengagedȱinȱaȱ

widespreadȱmarketingȱcampaignȱtoȱmisleadȱconsumersȱaboutȱtheȱnature,ȱcomposition,ȱ

andȱnutritionalȱandȱhealthȱbenefitsȱofȱitsȱOneȱAȱDayȱmultivitaminsȱinȱorderȱtoȱmakeȱ

theseȱmultivitaminsȱmoreȱdesirableȱtoȱconsumers,ȱincreaseȱsales,ȱandȱgainȱmarketȱshare.ȱ

23. EachȱtypeȱofȱBayerȱOneȱAȱDayȱmultivitaminȱisȱsubstantiallyȱsimilarȱtoȱtheȱ

multivitaminȱpurchasedȱbyȱPlaintiffsȱbecauseȱeachȱmultivitaminȱprominentlyȱbearsȱtheȱ

OneȱAȱDayȱlogo,ȱmakesȱoneȱorȱmoreȱofȱtheȱunlawfulȱDiseaseȱPreventionȱandȱEnergyȱ

Claims,ȱandȱprovidesȱaȱsubstantiallyȱsimilarȱcombinationȱofȱvitamins.ȱȱ

24. BayerȱdeceptivelyȱmarketsȱitsȱOneȱAȱDayȱmultivitaminsȱusingȱtheȱ

followingȱunlawfulȱclaims:ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
11ȱBayerȱAG,ȱ2013ȱAnnualȱReportȱ110ȱ(2014).ȱ
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CLASSȱACTIONȱCOMPLAINT

ȱ

HeartȱHealthȱ

25. BayerȱclaimsȱthatȱmanyȱofȱitsȱOneȱAȱDayȱmultivitaminsȱ“supportȱheartȱ

health.”ȱȱ

26. BayerȱclaimsȱthatȱtakingȱOneȱAȱDayȱmultivitaminsȱcanȱpreventȱ

cardiovascularȱdisease.ȱȱThatȱclaimȱisȱfalseȱandȱdeceivesȱconsumers.ȱ

27. Bayerȱmakesȱitsȱheartȱhealthȱclaimsȱbasedȱonȱitsȱproducts’ȱvitaminȱB6,ȱB12,ȱ

C,ȱE,ȱandȱfolicȱacidȱ(anotherȱBȱvitamin)ȱcontent.ȱ

28. Scientistsȱhaveȱexaminedȱwhetherȱsupplementationȱwithȱtheseȱvitaminsȱ

preventsȱheartȱdisease,ȱandȱstudiesȱhaveȱshownȱthatȱtheyȱdoȱnot.ȱȱForȱinstance,ȱtheȱ

NationalȱInstitutesȱofȱHealthȱandȱtheȱAmericanȱHeartȱAssociationȱconfirmȱthatȱ

supplementationȱwithȱtheseȱvitaminsȱdoesȱnotȱhelpȱreduceȱtheȱriskȱorȱseverityȱofȱheartȱ

disease.
12ȱȱ

29. Bayerȱmakesȱdeceptiveȱbloodȱpressureȱandȱheartȱhealthȱclaimsȱforȱmanyȱofȱ

itsȱOneȱAȱDayȱmultivitamins,ȱincludingȱOneȱAȱDayȱMen’sȱ50+,ȱOneȱAȱDayȱMen’sȱHealthȱ

Formula,ȱOneȱAȱDayȱWomen’sȱ50+,ȱOneȱAȱDayȱMenopauseȱFormula,ȱOneȱAȱDayȱ

Women’sȱFormula,ȱOneȱAȱDayȱEssential,ȱOneȱAȱDayȱVitaCraves,ȱOneȱAȱDayȱMen’sȱ

VitaCraves,ȱOneȱAȱDayȱVitaCravesȱSourȱGummies,ȱandȱOneȱAȱDayȱEnergy.ȱ

30. Bayer’sȱclaimsȱareȱfalseȱbecauseȱscientificȱevidenceȱconfirmsȱthatȱ

supplementationȱwithȱvitaminȱB6,ȱB12,ȱC,ȱE,ȱandȱfolicȱacidȱdoesȱnotȱpreventȱheartȱ

disease.ȱ

31. BayerȱmakesȱdeceptiveȱheartȱhealthȱclaimsȱforȱtheseȱproductsȱonȱitsȱOneȱAȱ

Dayȱwebsite,ȱonȱproductȱpackaging,ȱandȱinȱprintȱandȱtelevisionȱadvertisements.ȱȱ

32. Forȱexample,ȱoneȱtelevisionȱadvertisementȱforȱOneȱAȱDayȱMen’sȱHealthȱ

Formulaȱshowsȱaȱmanȱworkingȱonȱaȱcarȱengineȱsaying,ȱ“OneȱwayȱIȱtakeȱcareȱofȱmyȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
12ȱSee,ȱe.g.,ȱNat’lȱInst.ȱofȱHealth,ȱOfficeȱofȱDietaryȱSupplements,ȱHealthȱProfessionalȱ
Factsheet:ȱVitaminȱB6;ȱAmericanȱHeartȱAssociationȱNutritionȱCommittee,ȱA.H.ȱ
Lichtenstein,ȱetȱal.,ȱDietȱandȱlifestyleȱrecommendationsȱrevisionȱ2006:ȱaȱscientificȱstatementȱ
fromȱtheȱAmericanȱHeartȱAssociationȱNutritionȱCommittee,ȱ114ȱCIRCULATIONȱ82Ȭ96ȱ(2006);ȱ
Nat’lȱInst.ȱofȱHealth,ȱOfficeȱofȱDietaryȱSupplements,ȱHealthȱProfessionalȱFactsheet:ȱ
VitaminȱE;ȱNat’lȱInst.ȱofȱHealth,ȱOfficeȱofȱDietaryȱSupplements,ȱHealthȱProfessionalȱ
Factsheet:ȱVitaminȱC.ȱ
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CLASSȱACTIONȱCOMPLAINT

ȱ

engineȱisȱwithȱOneȱAȱDayȱMen’s.ȱȱAȱcompleteȱmultivitaminȱwithȱnutrientsȱtoȱhelpȱ

supportȱheartȱhealth.”13ȱȱȱ

33. AnotherȱtelevisionȱadvertisementȱforȱOneȱAȱDayȱMen’sȱ50+ȱclaimsȱthatȱtheȱ

productȱisȱ“aȱcompleteȱmultivitaminȱdesignedȱforȱmen’sȱhealthȱconcernsȱasȱweȱage.”ȱȱ

Duringȱtheȱcommercial,ȱtheȱclaimȱ“[s]upportsȱheartȱandȱeyeȱhealth”14ȱappearsȱ

prominentlyȱonȱtheȱscreenȱwhileȱaȱvoiceȬoverȱmentionsȱthatȱtheȱmultivitaminȱisȱ

“designedȱforȱmen’sȱhealthȱconcernsȱasȱweȱage.”ȱȱTheȱjuxtapositionȱofȱtheȱclaimȱandȱtheȱ

voiceȬoverȱleadsȱaȱconsumerȱtoȱbelieveȱthatȱtakingȱBayerȱOneȱAȱDayȱMen’sȱ50+ȱwill,ȱinterȱ

alia,ȱhelpȱpreventȱheartȱdisease.ȱ
ȱ

OneȱAȱDayȱMen’sȱ50+ȱtelevisionȱcommercialȱ
ȱ
ȱ

ȱ

34. Bayer’sȱwebsiteȱforȱtheȱOneȱAȱDayȱMen’sȱHealthȱFormulaȱisȱpicturedȱ

below,ȱwithȱBayer’sȱheartȱhealthȱclaimsȱhighlighted.15ȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
13ȱAvailableȱatȱhttp://www.ispot.tv/ad/7ojR/oneȬaȬdayȬmensȬhealthȬformulaȬengineȬcareȱ
(emphasisȱadded).ȱ
14ȱAvailableȱatȱhttp://www.ispot.tv/ad/7VFd/oneȬaȬdayȬmensȬ50Ȭȱ
15ȱOneȱAȱDayȱwebsite,ȱOneȱAȱDayȱMen’sȱHealthȱFormula,ȱhttp://oneaday.com/mens.htmlȱ

Footnoteȱcontinuedȱonȱnextȱpageȱ
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ȱ

ȱ

35. ConsumersȱinterpretȱBayer’sȱheartȱhealthȱclaimsȱtoȱmeanȱthatȱBayer’sȱ

multivitaminsȱbearingȱsuchȱclaimsȱwillȱpreventȱorȱameliorateȱheartȱdisease.ȱȱHowever,ȱ

Bayer’sȱproductsȱwillȱnotȱinȱfactȱpreventȱorȱtreatȱheartȱdisease.ȱȱ

36. BecauseȱBayerȱdeceptivelyȱrepresentsȱthatȱitsȱOneȱAȱDayȱmultivitaminsȱcanȱ

beȱusedȱinȱtheȱcure,ȱmitigation,ȱtreatment,ȱorȱpreventionȱofȱcardiovascularȱdiseaseȱ

includingȱheartȱdisease,ȱBayer’sȱdeceptiveȱrepresentationsȱareȱillegalȱdiseaseȱpreventionȱ

claims.16ȱȱ

37. BecauseȱBayer’sȱheartȱhealthȱclaimsȱcauseȱconsumersȱtoȱbelieveȱthatȱtakingȱ

OneȱAȱDayȱmultivitaminsȱcanȱhelpȱthemȱpreventȱorȱameliorateȱheartȱdisease,ȱtheseȱ

claimsȱareȱillegalȱandȱdeceptive,ȱandȱreasonableȱconsumersȱareȱlikelyȱtoȱbeȱdeceived.ȱ

Immunityȱ

38. BayerȱclaimsȱthatȱmanyȱofȱitsȱOneȱAȱDayȱmultivitaminsȱhelpȱ“supportȱ

immunity.”ȱȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
Footnoteȱcontinuedȱfromȱpreviousȱpageȱ
(lastȱvisitedȱAug.ȱ13,ȱ2014)ȱ(emphasisȱadded).ȱ
16ȱCal.ȱHealthȱ&ȱSafetyȱCodeȱ§§ȱ109875,ȱetȱseq.ȱCalifornia’sȱShermanȱLawȱexpresslyȱ
adoptsȱtheȱfederalȱlabelingȱrequirementsȱofȱtheȱFederalȱFood,ȱDrug,ȱandȱCosmeticȱActȱ
andȱtheȱNutritionȱLabelingȱandȱEducationȱAct.ȱ
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ȱ

39. ConsumersȱinterpretȱBayer’sȱimmunityȱclaimsȱtoȱmeanȱthatȱtakingȱOneȱAȱ

Dayȱmultivitaminsȱwillȱhelpȱthemȱgetȱsickȱlessȱoften,ȱi.e.,ȱthatȱtheseȱproductsȱwillȱhelpȱ

themȱpreventȱdisease.17ȱȱBayer’sȱimmunityȱclaimȱisȱfalseȱandȱdeceivesȱconsumers.ȱ

40. Bayerȱmakesȱitsȱimmunityȱclaimsȱbasedȱonȱitsȱproducts’ȱvitaminȱA,ȱC,ȱandȱ

E,ȱselenium,ȱiron,ȱbetaȬcarotene,ȱandȱzincȱcontent.ȱ

41. Bayer’sȱimmunityȱclaimsȱareȱfalseȱbecauseȱscientificȱstudiesȱconfirmȱthatȱ

supplementationȱwithȱtheseȱvitaminsȱhasȱnoȱeffectȱonȱtheȱimmunityȱofȱadultsȱinȱ

developedȱcountriesȱlikeȱtheȱUnitedȱStates.18ȱ

42. Thisȱisȱconfirmedȱbyȱrandomizedȱcontrolledȱtrials19—theȱgoldȱstandardȱofȱ

clinicalȱresearch—thatȱshowȱthat,ȱasȱmeasuredȱbyȱtheȱnumber,ȱseverity,ȱorȱlengthȱofȱ

illnesses,ȱtakingȱmultivitaminsȱdoesȱnotȱaffectȱimmunity.20ȱ

43. BayerȱmakesȱdeceptiveȱimmunityȱclaimsȱforȱmanyȱofȱitsȱOneȱAȱDayȱ

multivitamins,ȱincludingȱOneȱAȱDayȱWomen’sȱFormula,ȱOneȱAȱDayȱWomen’sȱ50+,ȱOneȱ

AȱDayȱMen’sȱHealthȱFormula,ȱOneȱAȱDayȱMen’sȱ50+,ȱOneȱAȱDayȱWomen’sȱPetites,ȱOneȱ

AȱDayȱWomen’sȱPlusȱHealthyȱSkinȱSupport,ȱOneȱAȱDayȱTeenȱAdvantageȱforȱHer,ȱOneȱAȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
17ȱTheȱFTCȱhasȱfoundȱthatȱ“reasonableȱconsumersȱmayȱinterpretȱanȱadvertisementȱtoȱ
meanȱthatȱtheȱproductȱwillȱreduceȱtheȱlikelihoodȱofȱgettingȱ[theȱdisease],ȱevenȱifȱ
respondentȱincludesȱlanguageȱindicatingȱthatȱtheȱscienceȱsupportingȱtheȱeffectȱisȱlimitedȱ
inȱsomeȱway.”ȱȱInȱreȱTheȱDannonȱCompany,ȱInc.,ȱFTCȱFileȱNo.ȱ0823158,ȱAnalysisȱofȱ
ProposedȱConsentȱOrderȱtoȱAidȱPublicȱCommentȱ80053ȱ(Dec.ȱ15,ȱ2010),ȱ
www.ftc.gov/os/fedreg/ȱ
2010/december/101221dannonfrn.pdfȱ(lastȱvisitedȱAug.ȱ14,ȱ2014).ȱ
18ȱE.g.,ȱNat’lȱInst.ȱofȱHealth,ȱOfficeȱofȱDietaryȱSupplements,ȱHealthȱProfessionalȱ
Factsheet:ȱVitaminȱCȱ(“.ȱ.ȱ.ȱregularȱintakesȱofȱvitaminȱCȱatȱdosesȱofȱatȱleastȱ200ȱmg/dayȱdoȱ
notȱreduceȱtheȱincidenceȱofȱtheȱcommonȱcoldȱinȱtheȱgeneralȱpopulation”)ȱ(“vitaminȱCȱ
supplementation,ȱusuallyȱinȱcombinationȱwithȱotherȱmicronutrients,ȱdoesȱnotȱaffectȱ
cancerȱrisk.”);ȱR.M.ȱDouglas,ȱetȱal.,ȱVitaminȱCȱforȱPreventingȱandȱTreatingȱtheȱCommonȱCold,ȱ
3ȱCOCHRANEȱDATABASEȱSYST.ȱREV.ȱCD000980ȱ(2007);ȱH.ȱHemilä,ȱTheȱRoleȱofȱVitaminȱCȱinȱ
theȱTreatmentȱofȱtheȱCommonȱCold,ȱ76ȱAM.ȱFAMILYȱPHYSICIANȱ1111,ȱ1115ȱ(2007).ȱ
E.ȱVillamor,ȱetȱal.,ȱEffectsȱofȱVitaminȱAȱSupplementationȱonȱImmuneȱResponsesȱandȱCorrelationȱ
withȱClinicalȱOutcomes,ȱ3ȱCLIN.ȱMICROBIOLOGYȱREV.ȱ446Ȭ64ȱ(Julyȱ2005).ȱ
19ȱAȱrandomizedȱcontrolledȱtrialȱisȱaȱstudyȱinȱwhichȱpeopleȱareȱallocatedȱatȱrandomȱ(byȱ
chanceȱalone)ȱtoȱreceiveȱoneȱofȱseveralȱclinicalȱinterventions,ȱandȱoneȱofȱtheseȱ
interventionsȱisȱtheȱstandardȱofȱcomparisonȱorȱcontrol.ȱ
20ȱAudreyȱI.ȱStephen,ȱetȱal.,ȱAȱSystematicȱReviewȱofȱMultivitaminȱandȱMultimineralȱ
SupplementationȱforȱInfection,ȱ19(3)ȱJ.ȱHUMANȱNUTRITIONȱ&ȱDIETETICSȱ179ȱ(Juneȱ2006)ȱ(aȱ
metaȬanalysisȱofȱ17ȱrandomizedȱcontrolledȱtrialsȱfoundȱnoȱevidenceȱforȱ“aȱreductionȱinȱ
episodesȱofȱinfection,ȱtheȱnumberȱofȱdaysȱofȱinfection,ȱorȱantibioticȱuse”ȱinȱparticipantsȱ
supplementedȱwithȱmultivitamins).ȱ
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ȱ

DayȱTeenȱAdvantageȱforȱHim,ȱOneȱAȱDayȱEssential,ȱOneȱAȱDayȱVitaCraves,ȱOneȱAȱDayȱ

VitaCravesȱGummiesȱPlusȱImmunityȱSupport,ȱOneȱAȱDayȱWomen’sȱVitaCraves,ȱOneȱAȱ

DayȱMen’sȱVitaCraves,ȱOneȱAȱDayȱVitaCravesȱSourȱGummies,ȱandȱOneȱAȱDayȱEnergy.ȱ

44. BayerȱmakesȱimmunityȱclaimsȱforȱtheseȱproductsȱonȱtheȱOneȱAȱDayȱ

website,ȱonȱproductȱpackaging,ȱandȱinȱprintȱandȱtelevisionȱadvertisements.ȱ

45. Forȱexample,ȱBayerȱmakesȱprominentȱimmunityȱclaimsȱonȱtheȱproductȱ

packagingȱforȱitsȱOneȱAȱDayȱEssentialȱmultivitamin,ȱpicturedȱbelowȱwithȱtheȱimmunityȱ

claimȱhighlightedȱwithȱaȱredȱbox.ȱ
ȱ

FrontȱPanelȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ

ȱ
TopȱPanelȱ

ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ

ȱ

Case3:14-cv-04601   Document1   Filed10/15/14   Page11 of 26



1ȱ

2ȱ

3ȱ

4ȱ

5ȱ

6ȱ

7ȱ

8ȱ

9ȱ

10ȱ

11ȱ

12ȱ

13ȱ

14ȱ

15ȱ

16ȱ

17ȱ

18ȱ

19ȱ

20ȱ

21ȱ

22ȱ

23ȱ

24ȱ

25ȱ

26ȱ

27ȱ

28ȱ

ȱ

ȱ

ȱ Ȭ 11Ȭ CaseȱNo.ȱ14ȬcvȬ04601
CLASSȱACTIONȱCOMPLAINT

ȱ

46. Bayer’sȱwebsiteȱforȱOneȱAȱDayȱVitaCravesȱGummies,ȱwhichȱcallsȱtheȱ

productȱ“Aȱfunȱwayȱtoȱhelpȱsupportȱyourȱimmuneȱhealth,”ȱisȱpicturedȱbelow,ȱwithȱ

immunityȱclaimsȱhighlighted.21ȱ
ȱ

ȱ

47. ConsumersȱinterpretȱBayer’sȱdeceptiveȱimmunityȱclaimsȱtoȱmeanȱthatȱbyȱ

takingȱBayer’sȱmultivitamins,ȱtheyȱwillȱavoidȱgettingȱsick.ȱȱHowever,ȱBayer’sȱproductsȱ

willȱnotȱinȱfactȱpreventȱconsumersȱfromȱgettingȱsick.ȱ

48. BecauseȱBayerȱdeceptivelyȱrepresentsȱthatȱitsȱOneȱAȱDayȱmultivitaminsȱcanȱ

beȱusedȱinȱtheȱcure,ȱmitigation,ȱtreatment,ȱorȱpreventionȱofȱdisease,ȱBayer’sȱdeceptiveȱ

representationsȱareȱillegalȱdiseaseȱpreventionȱclaims.22ȱ

49. BecauseȱBayer’sȱimmunityȱclaimsȱcauseȱconsumersȱtoȱbelieveȱthatȱtakingȱ

OneȱAȱDayȱmultivitaminsȱcanȱpreventȱthemȱfromȱgettingȱsick,ȱBayer’sȱimmunityȱclaimsȱ

areȱillegalȱandȱdeceptiveȱandȱreasonableȱconsumersȱareȱlikelyȱtoȱbeȱdeceived.ȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
21ȱOneȱAȱDayȱwebsite,ȱOneȱAȱDayȱVitaCravesȱGummiesȱPlusȱImmunityȱSupport,ȱ
http://oneaday.com/vitacraves_immunity.htmlȱ(lastȱvisitedȱAug.ȱ14,ȱ2014)ȱ(emphasisȱ
added).ȱ
22ȱCal.ȱHealthȱ&ȱSafetyȱCodeȱ§§ȱ109875,ȱetȱseq.ȱCalifornia’sȱShermanȱLawȱexpresslyȱ
adoptsȱtheȱfederalȱlabelingȱrequirementsȱofȱtheȱFederalȱFood,ȱDrug,ȱandȱCosmeticȱActȱ
andȱtheȱNutritionȱLabelingȱandȱEducationȱAct.ȱȱSeeȱ21ȱC.F.R.ȱ101.93(g).ȱ
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PhysicalȱEnergyȱ

50. BayerȱclaimsȱthatȱmanyȱofȱitsȱOneȱAȱDayȱmultivitaminsȱhelpȱ“supportȱ

physicalȱenergy.”ȱȱConsumersȱinterpretȱenergyȱclaimsȱtoȱmeanȱthatȱtheyȱwillȱfeelȱmoreȱ

energeticȱsimplyȱdueȱtoȱtakingȱtheseȱmultivitamins.ȱȱBayer’sȱenergyȱclaimȱisȱfalseȱandȱ

deceivesȱconsumers.ȱ

51. Bayerȱmakesȱitsȱenergyȱclaimsȱbasedȱonȱitsȱproducts’ȱvitaminȱB6,ȱB12,ȱ

pantothenicȱacidȱ(vitaminȱB5),ȱchromium,ȱthiaminȱ(vitaminȱB1),ȱriboflavinȱ(vitaminȱB2),ȱ

niacin,ȱandȱfolicȱacidȱcontent.ȱ

52. However,ȱtheȱNationalȱInstitutesȱofȱHealthȱandȱscientificȱstudiesȱconfirmȱ

thatȱnoȱamountȱofȱsupplementationȱwithȱtheseȱvitaminsȱhasȱanyȱeffectȱonȱtheȱenergyȱ

levelsȱofȱAmericansȱwhoȱareȱnotȱvitaminȱdeficient.23ȱ

53. BayerȱmakesȱdeceptiveȱenergyȱclaimsȱforȱseveralȱofȱitsȱOneȱAȱDayȱ

multivitamins,ȱincludingȱOneȱAȱDayȱWomen’sȱFormula,ȱOneȱAȱDayȱWomen’sȱ50+,ȱOneȱ

AȱDayȱMen’sȱHealthȱFormula,ȱOneȱAȱDayȱMen’sȱ50+,ȱOneȱAȱDayȱWomen’sȱPetites,ȱOneȱ

AȱDayȱMenopauseȱFormula,ȱOneȱAȱDayȱWomen’sȱActiveȱMindȱ&ȱBody,ȱOneȱAȱDayȱ

Women’sȱPlusȱHealthyȱSkinȱSupport,ȱOneȱAȱDayȱTeenȱAdvantageȱforȱHer,ȱOneȱAȱDayȱȱ

TeenȱAdvantageȱforȱHim,ȱOneȱAȱDayȱEssential,ȱOneȱAȱDayȱVitaCraves,ȱOneȱAȱDayȱ

Women’sȱVitaCraves,ȱOneȱAȱDayȱMen’sȱVitaCraves,ȱOneȱAȱDayȱVitaCravesȱSourȱ

Gummies,ȱandȱOneȱAȱDayȱEnergy.ȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
23ȱSeeȱMayoȱClinic,ȱDrugsȱandȱSupplements,ȱVitaminȱB6ȱ(Pyridoxine),ȱ
http://www.mayoclinic.org/drugsȬsupplements/vitaminȬb6/background/hrbȬ20058788ȱ
(lastȱvisitedȱAug.ȱ14,ȱ2014);ȱNat’lȱInst.ȱofȱHealth,ȱOfficeȱofȱDietaryȱSupplements,ȱHealthȱ
ProfessionalȱFactsheet:ȱVitaminȱB12ȱ(“vitaminȱB12ȱsupplementationȱappearsȱtoȱhaveȱnoȱ
beneficialȱeffectȱonȱperformanceȱinȱtheȱabsenceȱofȱaȱnutritionalȱdeficit.”);ȱMayoȱClinic,ȱ
DrugsȱandȱSupplements,ȱPantothenicȱAcid,ȱhttp://www.mayoclinic.org/drugsȬ
supplements/pantothenicȬacidȬoralȬroute/description/drgȬ20065349ȱ(lastȱvisitedȱAug.ȱ14,ȱ
2014)ȱ(“Vitaminsȱaloneȱwillȱnotȱtakeȱtheȱplaceȱofȱaȱgoodȱdietȱandȱwillȱnotȱprovideȱ
energy.”);ȱAnthonyȱKomaroff,ȱDoȱ“EnergyȱBoosters”ȱWork?,ȱHarvardȱHealthȱBlogȱ(Nov.ȱ
15,ȱ2013)ȱhttp://www.health.harvard.edu/blog/doȬenergyȬboostersȬworkȬ201311156878ȱ
(lastȱvisitedȱAug.ȱ14,ȱ2014);ȱNewȱYorkȱTimesȱHealthȱGuides,ȱThiaminȱInȬDepthȱReport,ȱ
http://www.nytimes.com/health/guides/nutrition/thiamine/print.htmlȱ(lastȱvisitedȱAug.ȱ
14,ȱ2014)ȱ(“vitaminsȱareȱnotȱsourcesȱofȱenergy.”);ȱNat’lȱInst.ȱofȱHealth,ȱMedlineȱPlus,ȱ
FolicȱAcid,ȱhttp://www.nlm.nih.gov/medlineplus/druginfo/natural/1017.htmlȱ(lastȱ
visitedȱAug.ȱ14,ȱ2014).ȱSeeȱalsoȱCarrieȱDennett,ȱVitaminȱBȱforȱEnergy?ȱNotȱSoȱFast,ȱSeattleȱ
Timesȱ(Oct.ȱ8,ȱ2012),ȱavailableȱatȱ
http://seattletimes.com/html/health/2019330308_healthdennett07.html.ȱ
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54. Bayer’sȱclaimsȱareȱfalseȱbecauseȱscientificȱevidenceȱconfirmsȱthatȱ

supplementationȱwithȱvitaminȱB6,ȱB12,ȱpantothenicȱacidȱ(vitaminȱB5),ȱchromium,ȱ

thiaminȱ(vitaminȱB1),ȱriboflavinȱ(vitaminȱB2),ȱniacin,ȱorȱfolicȱacidȱdoesȱnotȱaffectȱtheȱ

energyȱlevelsȱofȱtypicalȱAmericans.ȱȱ

55. BayerȱmakesȱenergyȱclaimsȱforȱtheseȱproductsȱonȱtheȱOneȱAȱDayȱwebsite,ȱ

onȱproductȱpackaging,ȱandȱinȱprintȱandȱtelevisionȱadvertisements.ȱ

56. Forȱexample,ȱoneȱtelevisionȱadvertisementȱforȱBayerȱOneȱAȱDayȱ

VitaCravesȱwithȱEnergyȱSupportȱshowsȱaȱmanȱperformingȱgymnasticsȱonȱaȱtightȱropeȱ

whileȱtheȱvoiceȬoverȱsays,ȱ“[f]orȱthoseȱwhoȱwantȱtoȱenjoyȱtheirȱdays,ȱnotȱjustȱgetȱthroughȱ

them:ȱNewȱOneȱAȱDayȱVitaCravesȱwithȱEnergyȱSupport.ȱȱTheȱonlyȱcompleteȱgummyȱ

multivitaminȱthatȱsupportsȱenergyȱandȱmentalȱalertness.ȱȱNew—fromȱOneȱAȱDay.”24ȱȱ

Afterȱtheȱmanȱdismountsȱtheȱtightrope,ȱtheȱfollowingȱgraphicȱisȱdisplayed:ȱ
ȱ
ȱ

OneȱAȱDayȱVitaCravesȱwithȱEnergyȱSupportȱtelevisionȱcommercial:ȱ
ȱ

ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
24ȱhttp://www.ispot.tv/ad/7yV2/oneȬaȬdayȬadultȬvitacravesȬgummiesȬwithȬenergyȬ
supportȬtightropeȱ(lastȱvisitedȱAug.ȱ14,ȱ2014).ȱ
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57. Bayer’sȱwebsiteȱforȱitsȱOneȱAȱDayȱEnergyȱmultivitamin,ȱpromisingȱtoȱ

“helpȱconvertȱfoodȱtoȱenergy”ȱisȱpicturedȱbelowȱwithȱtheȱenergyȱclaimsȱhighlighted.25ȱ

ȱ
ȱ

58. ConsumersȱinterpretȱBayer’sȱdeceptiveȱenergyȱclaimsȱtoȱmeanȱthatȱbyȱ

takingȱBayer’sȱmultivitamins,ȱtheyȱwillȱexperienceȱincreasedȱenergy.ȱȱHowever,ȱbecauseȱ

Bayer’sȱproductsȱwillȱnotȱinȱfactȱincreaseȱconsumers’ȱenergy,ȱBayer’sȱenergyȱclaimsȱareȱ

illegalȱandȱdeceptive,ȱandȱreasonableȱconsumersȱareȱlikelyȱtoȱbeȱdeceived.ȱ

    CLASSȱACTIONȱALLEGATIONSȱ

59. PlaintiffsȱbringȱthisȱactionȱasȱaȱclassȱactionȱpursuantȱtoȱRuleȱ23(a),ȱ(b)(2),ȱ

andȱ(b)(3)ȱofȱtheȱFederalȱRulesȱofȱCivilȱProcedure.ȱȱPlaintiffsȱseekȱtoȱrepresentȱtheȱ

followingȱclasses:ȱ

National:ȱȱAllȱpersonsȱinȱtheȱUnitedȱStatesȱwhoȱpurchasedȱBayerȱOneȱAȱ
DayȱmultivitaminsȱcontainingȱoneȱorȱmoreȱDiseaseȱPreventionȱandȱEnergyȱ
Claimȱatȱanyȱtimeȱduringȱtheȱapplicableȱlimitationsȱperiodȱ(theȱ“Nationalȱ
ClassȱPeriod”).ȱȱExcludedȱfromȱtheȱClassȱareȱDefendants’ȱofficersȱandȱ
directorsȱandȱtheȱimmediateȱfamiliesȱofȱDefendants’ȱofficersȱandȱdirectors.ȱȱ
AlsoȱexcludedȱfromȱtheȱClassȱareȱtheȱDefendantsȱandȱtheirȱsubsidiaries,ȱ
parents,ȱaffiliates,ȱjointȱventurers,ȱandȱanyȱentityȱinȱwhichȱDefendantsȱhaveȱ
orȱhaveȱhadȱaȱcontrollingȱinterest.ȱȱ

California:ȱȱAllȱpersonsȱinȱCaliforniaȱwhoȱpurchasedȱBayerȱOneȱAȱDayȱ
multivitaminsȱcontainingȱoneȱorȱmoreȱDiseaseȱPreventionȱandȱEnergyȱ
ClaimȱbetweenȱOctoberȱ15,ȱ2010ȱandȱtheȱdateȱofȱfilingȱ(theȱ“Californiaȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ

25ȱOneȱAȱDayȱwebsite,ȱOneȱAȱDayȱEnergy,ȱhttp://oneaday.com/energy.htmlȱ(lastȱvisitedȱ
Aug.ȱ14,ȱ2014)ȱ(emphasisȱadded).ȱ
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ȱ

ClassȱPeriod”).ȱȱExcludedȱfromȱtheȱClassȱareȱDefendants’ȱofficersȱandȱ
directorsȱandȱtheȱimmediateȱfamiliesȱofȱDefendants’ȱofficersȱandȱdirectors.ȱȱ
AlsoȱexcludedȱfromȱtheȱClassȱareȱtheȱDefendantsȱandȱtheirȱsubsidiaries,ȱ
parents,ȱaffiliates,ȱjointȱventurers,ȱandȱanyȱentityȱinȱwhichȱDefendantsȱhaveȱ
orȱhaveȱhadȱaȱcontrollingȱinterest.ȱ

60. ForȱpurposesȱofȱtheȱComplaint,ȱtheȱtermȱ“Class”ȱrefersȱcollectivelyȱtoȱtheȱ

NationalȱandȱCaliforniaȱClasses,ȱtheȱphraseȱ“ClassȱMembers”ȱrefersȱtoȱallȱmembersȱofȱ

theȱClass,ȱincludingȱtheȱnamedȱPlaintiffs,ȱandȱtheȱtermȱ“ClassȱPeriods”ȱrefersȱcollectivelyȱ

toȱtheȱNationalȱClassȱPeriodȱandȱtheȱCaliforniaȱClassȱPeriod.ȱȱȱ

61. Thisȱactionȱhasȱbeenȱbroughtȱandȱmayȱproperlyȱbeȱmaintainedȱasȱaȱclassȱ

actionȱagainstȱBayerȱpursuantȱtoȱtheȱprovisionsȱofȱFederalȱRuleȱofȱCivilȱProcedureȱ23ȱ

becauseȱthereȱisȱaȱwellȬdefinedȱcommunityȱofȱinterestȱinȱtheȱlitigationȱandȱtheȱproposedȱ

Classȱisȱeasilyȱascertainable.ȱȱ

62. Numerosity:ȱPlaintiffsȱdoȱnotȱknowȱtheȱexactȱsizeȱofȱtheȱClass,ȱbutȱgivenȱ

theȱnatureȱofȱtheȱclaimsȱandȱBayer’sȱsalesȱofȱOneȱAȱDayȱmultivitaminsȱnationally,ȱ

PlaintiffsȱbelieveȱthatȱClassȱMembersȱareȱsoȱnumerousȱthatȱjoinderȱofȱallȱmembersȱofȱtheȱ

Classȱisȱimpracticable.ȱ

63. CommonȱQuestionsȱPredominate:ȱThisȱactionȱinvolvesȱcommonȱquestionsȱ

ofȱlawȱandȱfactȱbecauseȱeachȱClassȱMember’sȱclaimȱderivesȱfromȱtheȱsameȱdeceptiveȱ

practices.ȱȱTheȱcommonȱquestionsȱofȱlawȱandȱfactȱinvolvedȱpredominateȱoverȱquestionsȱ

thatȱaffectȱonlyȱPlaintiffsȱorȱindividualȱClassȱMembers.ȱȱThus,ȱproofȱofȱaȱcommonȱorȱ

singleȱsetȱofȱfactsȱwillȱestablishȱtheȱrightȱofȱeachȱmemberȱofȱtheȱClassȱtoȱrecover.ȱȱAmongȱ

theȱquestionsȱofȱlawȱandȱfactȱcommonȱtoȱtheȱClassȱare:ȱ

x WhetherȱBayerȱmarketedȱandȱsoldȱOneȱAȱDayȱmultivitaminsȱtoȱ
Plaintiffs,ȱandȱthoseȱsimilarlyȱsituated,ȱusingȱdeceptiveȱstatementsȱ
orȱrepresentations;ȱ

x WhetherȱBayerȱomittedȱorȱmisrepresentedȱmaterialȱfactsȱinȱ
connectionȱwithȱtheȱmarketingȱandȱsaleȱofȱOneȱAȱDayȱ
multivitamins;ȱ

x WhetherȱBayerȱengagedȱinȱaȱcommonȱcourseȱofȱconductȱasȱ
describedȱinȱthisȱComplaint;ȱ

x WhetherȱBayer’sȱmarketingȱandȱsalesȱofȱOneȱAȱDayȱmultivitaminsȱ
constitutesȱaȱdeceptiveȱpractice;ȱandȱ
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x Whether,ȱandȱtoȱwhatȱextent,ȱinjunctiveȱreliefȱshouldȱbeȱimposedȱonȱ
Bayerȱtoȱpreventȱsuchȱconductȱinȱtheȱfuture.�

64. Typicality:ȱPlaintiffs’ȱclaimsȱareȱtypicalȱofȱtheȱClassȱbecauseȱallȱClassȱ

MembersȱboughtȱproductsȱbearingȱoneȱorȱmoreȱofȱBayer’sȱdeceptiveȱclaims.ȱȱBayer’sȱ

deceptiveȱactionsȱconcernȱtheȱsameȱbusinessȱpracticesȱdescribedȱinȱthisȱComplaint,ȱ

irrespectiveȱofȱwhereȱtheyȱoccurredȱorȱwereȱreceived.ȱȱTheȱinjuriesȱandȱdamagesȱofȱeachȱ

ClassȱMemberȱwereȱcausedȱdirectlyȱbyȱBayer’sȱillegalȱconductȱasȱallegedȱinȱthisȱ

Complaint.ȱȱ

65. Adequacy:ȱPlaintiffsȱwillȱfairlyȱandȱadequatelyȱprotectȱtheȱinterestsȱofȱallȱ

ClassȱMembersȱbecauseȱitȱisȱinȱtheirȱbestȱinterestsȱtoȱprosecuteȱtheȱclaimsȱallegedȱinȱthisȱ

ComplaintȱtoȱobtainȱfullȱcompensationȱtheyȱareȱdueȱforȱBayer’sȱillegalȱconduct.ȱȱ

Plaintiffsȱalsoȱhaveȱnoȱinterestsȱthatȱconflictȱwithȱorȱareȱantagonisticȱtoȱtheȱinterestsȱofȱ

ClassȱMembers.ȱȱPlaintiffsȱhaveȱretainedȱhighlyȱcompetentȱandȱexperiencedȱclassȱactionȱ

attorneysȱtoȱrepresentȱtheirȱinterestsȱandȱthatȱofȱtheȱClass.ȱȱNoȱconflictȱofȱinterestȱexistsȱ

betweenȱPlaintiffsȱandȱClassȱMembersȱbecauseȱallȱquestionsȱofȱlawȱandȱfactȱregardingȱ

liabilityȱofȱBayerȱareȱcommonȱtoȱClassȱMembersȱandȱpredominateȱoverȱtheȱindividualȱ

issuesȱthatȱmayȱexist,ȱsuchȱthatȱbyȱprevailingȱonȱtheirȱownȱclaims,ȱPlaintiffsȱnecessarilyȱ

willȱestablishȱBayer’sȱliabilityȱtoȱallȱClassȱMembers.ȱȱPlaintiffsȱandȱtheirȱcounselȱhaveȱtheȱ

necessaryȱfinancialȱresourcesȱtoȱadequatelyȱandȱvigorouslyȱlitigateȱthisȱclassȱaction,ȱandȱ

PlaintiffsȱandȱcounselȱareȱawareȱofȱtheirȱfiduciaryȱresponsibilitiesȱtoȱtheȱClassȱMembersȱ

andȱareȱdeterminedȱtoȱdiligentlyȱdischargeȱthoseȱdutiesȱseekingȱtheȱmaximumȱpossibleȱ

recoveryȱforȱtheȱClassȱMembers.ȱ

66. Superiority:ȱThereȱisȱnoȱplain,ȱspeedy,ȱorȱadequateȱremedyȱotherȱthanȱbyȱ

maintenanceȱofȱthisȱclassȱaction.ȱȱTheȱprosecutionȱofȱindividualȱremediesȱbyȱmembersȱofȱ

theȱClassȱwillȱtendȱtoȱestablishȱinconsistentȱstandardsȱofȱconductȱforȱBayerȱandȱresultȱinȱ

theȱimpairmentȱofȱClassȱMembers’ȱrightsȱandȱdispositionȱofȱtheirȱinterestsȱthroughȱ

actionsȱtoȱwhichȱtheyȱwereȱnotȱparties.ȱȱClassȱactionȱtreatmentȱwillȱpermitȱaȱlargeȱ

numberȱofȱsimilarlyȱsituatedȱpersonsȱtoȱprosecuteȱtheirȱcommonȱclaimsȱinȱaȱsingleȱforumȱ
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simultaneously,ȱefficiently,ȱandȱwithoutȱtheȱunnecessaryȱduplicationȱofȱeffortȱandȱ

expenseȱthatȱnumerousȱindividualȱactionsȱwouldȱengender.ȱȱFurthermore,ȱasȱtheȱ

damagesȱsufferedȱbyȱeachȱindividualȱmemberȱofȱtheȱClassȱmayȱbeȱrelativelyȱsmall,ȱtheȱ

expensesȱandȱtheȱburdenȱofȱindividualȱlitigationȱwouldȱmakeȱitȱdifficultȱorȱimpossibleȱ

forȱindividualȱmembersȱofȱtheȱClassȱtoȱredressȱtheȱwrongsȱdoneȱtoȱthem,ȱwhileȱanȱ

importantȱpublicȱinterestȱwillȱbeȱservedȱbyȱaddressingȱtheȱmatterȱasȱaȱclassȱaction.ȱ

67. Theȱprerequisitesȱtoȱmaintainingȱaȱclassȱactionȱforȱinjunctiveȱorȱequitableȱ

reliefȱpursuantȱtoȱFed.ȱR.ȱCiv.ȱP.ȱ23(b)(2)ȱareȱmetȱasȱBayerȱhasȱactedȱorȱrefusedȱtoȱactȱonȱ

groundsȱgenerallyȱapplicableȱtoȱtheȱClass,ȱtherebyȱmakingȱappropriateȱfinalȱinjunctiveȱ

orȱequitableȱreliefȱwithȱrespectȱtoȱtheȱClassȱasȱaȱwhole.ȱ

68. Plaintiffsȱareȱunawareȱofȱanyȱdifficultiesȱthatȱareȱlikelyȱtoȱbeȱencounteredȱ

inȱtheȱmanagementȱofȱthisȱactionȱthatȱwouldȱprecludeȱitsȱmaintenanceȱasȱaȱclassȱaction.ȱ

FIRSTȱCAUSEȱOFȱACTIONȱ
(ViolationȱofȱStateȱConsumerȱProtectionȱStatutes)ȱ

69. PlaintiffsȱincorporateȱandȱreȬallegeȱtheȱunlawfulȱbusinessȱactsȱandȱ

practicesȱofȱBayerȱasȱsetȱforthȱinȱparagraphsȱ1ȱthroughȱ68ȱabove.ȱ

70. PlaintiffsȱandȱClassȱMembersȱareȱconsumersȱwhoȱpurchasedȱBayerȱOneȱAȱ

Dayȱmultivitaminsȱforȱpersonal,ȱfamily,ȱorȱhouseholdȱpurposes.ȱ

71. Bayerȱhadȱaȱstatutoryȱdutyȱtoȱrefrainȱfromȱunfairȱorȱdeceptiveȱactsȱandȱ

practicesȱinȱtheȱmanufacturing,ȱmarketing,ȱdistributing,ȱandȱsellingȱofȱOneȱAȱDayȱ

multivitamins.ȱ

72. Bayerȱviolatedȱthisȱdutyȱthroughȱitsȱmisleadingȱandȱdeceptiveȱmarketingȱ

andȱlabelingȱpracticesȱwithȱrespectȱtoȱitsȱOneȱAȱDayȱmultivitamins.ȱȱ

73. PlaintiffsȱandȱClassȱMembersȱwereȱmisledȱorȱdeceivedȱbyȱBayer’sȱ

misleadingȱandȱdeceptiveȱmarketingȱandȱlabelingȱpracticesȱwithȱrespectȱtoȱitsȱOneȱAȱ

Dayȱmultivitamins.ȱȱ

74. AsȱaȱresultȱofȱBayer’sȱmisleadingȱandȱdeceptiveȱmarketingȱandȱlabelingȱ

practicesȱwithȱrespectȱtoȱitsȱOneȱAȱDayȱmultivitamins,ȱPlaintiffsȱandȱClassȱMembersȱ
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ȱ

wereȱdirectlyȱandȱproximatelyȱinjuredȱinȱthatȱtheyȱpurchasedȱandȱpaidȱaȱpremiumȱforȱ

BayerȱOneȱAȱDayȱmultivitaminsȱthatȱdidȱnotȱconformȱtoȱwhatȱwasȱpromisedȱinȱBayer’sȱ

marketingȱandȱlabeling.ȱ

75. PlaintiffsȱandȱClassȱMembersȱwouldȱnotȱhaveȱpurchasedȱandȱpaidȱaȱ

premiumȱforȱBayerȱOneȱAȱDayȱmultivitaminsȱabsentȱBayer’sȱmisleadingȱandȱdeceptiveȱ

marketingȱandȱlabelingȱpractices.ȱ

76. AsȱaȱresultȱofȱBayer’sȱmisleadingȱandȱdeceptiveȱmarketingȱandȱlabelingȱ

practicesȱwithȱrespectȱtoȱitsȱOneȱAȱDayȱmultivitamins,ȱPlaintiffsȱandȱClassȱMembersȱ

sufferedȱanȱascertainableȱlossȱandȱareȱentitledȱtoȱreliefȱinȱanȱamountȱtoȱbeȱdeterminedȱatȱ

trial.ȱ

77. Bayer’sȱmisleadingȱandȱdeceptiveȱmarketingȱandȱlabelingȱpracticesȱwithȱ

respectȱtoȱitsȱOneȱAȱDayȱmultivitaminsȱconstituteȱunfair,ȱunconscionable,ȱdeceptive,ȱorȱ

fraudulentȱactsȱandȱpracticesȱinȱviolationȱofȱtheȱvariousȱstateȱconsumerȱprotectionȱ

statutesȱlistedȱbelow:ȱ

a. TheȱArizonaȱConsumerȱFraudȱAct,ȱAriz.ȱRev.ȱStat.ȱ§§ȱ44Ȭ1521,ȱetȱseq.;ȱ

b. TheȱArkansasȱDeceptiveȱTradeȱPracticesȱAct,ȱArk.ȱCodeȱ§§ȱ4Ȭ88Ȭ101,ȱ

etȱseq.;ȱ

c. TheȱCaliforniaȱUnfairȱCompetitionȱLaw,ȱCal.ȱBus.ȱ&ȱProf.ȱCodeȱ

§§ȱ17200,ȱetȱseq.ȱandȱtheȱCaliforniaȱConsumersȱLegalȱRemediesȱAct,ȱ

Cal.ȱCiv.ȱCodeȱ§§ȱ1750,ȱetȱseq.;ȱ

d. TheȱConnecticutȱUnfairȱTradeȱPracticesȱAct,ȱC.G.S.A.ȱ§§ȱ42Ȭ110a,ȱ

etȱseq.;ȱ

e. TheȱDelawareȱConsumerȱFraudȱAct,ȱ6ȱDel.ȱC.ȱ§§ȱ2511,ȱetȱseq.;ȱ

f. TheȱDistrictȱofȱColumbiaȱConsumerȱProtectionȱProceduresȱAct,ȱDCȱ

Codeȱ§§ȱ28Ȭ3901,ȱetȱseq.;ȱ

g. TheȱFloridaȱDeceptiveȱandȱUnfairȱTradeȱPracticesȱAct,ȱFla.ȱStat.ȱ

§§ȱ501.201,ȱetȱseq.;ȱ
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ȱ

h. TheȱHawaiiȱDeceptiveȱPracticesȱAct,ȱHaw.ȱRev.ȱStat.ȱ§§ȱ480Ȭ1,ȱetȱseq.ȱ

andȱtheȱHawaiiȱUniformȱDeceptiveȱTradeȱPracticeȱAct,ȱHaw.ȱRev.ȱ

Stat.ȱ§§ȱ481AȬ1,ȱetȱseq.;ȱ

i. TheȱIllinoisȱConsumerȱFraudȱandȱDeceptiveȱBusinessȱPracticesȱAct,ȱ

815ȱILCSȱ505/1,ȱetȱseq.;ȱ

j. TheȱKansasȱConsumerȱProtectionȱAct,ȱKan.ȱStat.ȱ§§ȱ50Ȭ623,ȱetȱseq.;ȱ

k. TheȱKentuckyȱConsumerȱProtectionȱAct,ȱKy.ȱRev.ȱStat.ȱ§§ȱ367.110,ȱ

etȱseq.;ȱ

l. TheȱMaineȱUnfairȱTradeȱPracticesȱAct,ȱMe.ȱRev.ȱStat.ȱtit.ȱ5,ȱ§§ȱ205ȬA,ȱ

etȱseq.;ȱ

m. TheȱMarylandȱConsumerȱProtectionȱAct,ȱMd.ȱCode,ȱCom.ȱLawȱ

§§ȱ13Ȭ101,ȱetȱseq.;ȱ

n. TheȱMassachusettsȱConsumerȱProtectionȱAct,ȱMass.ȱGen.ȱLawsȱ

ch.ȱ93A,ȱ§§ȱ1,ȱetȱseq.;ȱ

o. TheȱMichiganȱConsumerȱProtectionȱAct,ȱMich.ȱComp.ȱLawsȱ

§§ȱ445.901,ȱetȱseq.;ȱ

p. TheȱMinnesotaȱConsumerȱFraudȱAct,ȱMinn.ȱStat.ȱ§ȱ325F.69;ȱtheȱ

MinnesotaȱFalseȱStatementȱinȱAdvertisingȱAct,ȱMinn.ȱStat.ȱ§ȱ325F.67;ȱ

theȱMinnesotaȱUnlawfulȱTradeȱPracticesȱAct,ȱMinn.ȱStat.ȱ§§ȱ325D.09,ȱ

etȱseq.;ȱandȱtheȱMinnesotaȱDeceptiveȱTradeȱPracticesȱAct,ȱMinn.ȱStat.ȱ

§§ȱ325D.43,ȱetȱseq.;ȱ

q. TheȱMissouriȱMerchandisingȱPracticesȱAct,ȱMo.ȱStat.ȱ§§ȱ407.010,ȱ

etȱseq.;ȱ

r. TheȱNebraskaȱConsumerȱProtectionȱAct,ȱNeb.ȱRev.ȱStat.ȱ§§ȱ59Ȭ1601,ȱ

etȱseq.;ȱȱ

s. TheȱNevadaȱDeceptiveȱTradeȱPracticesȱAct,ȱNev.ȱRev.ȱStat.ȱ

§§ȱ598A.010,ȱetȱseq.;ȱ
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ȱ

t. TheȱNewȱHampshireȱConsumerȱProtectionȱAct,ȱN.H.ȱRev.ȱStat.ȱ

§§ȱ358ȬA:1,ȱetȱseq.;ȱ

u. TheȱNewȱJerseyȱConsumerȱFraudȱAct,ȱN.J.ȱStat.ȱ§§ȱ56:8Ȭ1,ȱetȱseq.;ȱ

v. TheȱNewȱMexicoȱUnfairȱPracticesȱAct,ȱN.M.ȱStat.ȱ§§ȱ57Ȭ12Ȭ1,ȱetȱseq.;ȱ

w. TheȱNewȱYorkȱConsumerȱProtectionȱAct,ȱN.Y.ȱGen.ȱBus.ȱLawȱ

§§ȱ349,ȱetȱseq.;ȱ

x. TheȱNorthȱCarolinaȱUnfairȱTradeȱPracticesȱAct,ȱN.C.ȱGen.ȱStat.ȱ

§§ȱ75Ȭ1,ȱetȱseq.;ȱ

y. TheȱNorthȱDakotaȱUnlawfulȱSalesȱofȱAdvertisingȱPracticesȱAct,ȱN.D.ȱ

Cent.ȱCodeȱ§§ȱ51Ȭ15Ȭ01,ȱetȱseq.;ȱ

z. TheȱOhioȱConsumerȱSalesȱPracticesȱAct,ȱOhioȱRev.ȱCodeȱ§§ȱ1345.01,ȱ

etȱseq.;ȱ

aa. TheȱOklahomaȱConsumerȱProtectionȱAct,ȱOkla.ȱStat.ȱtit.ȱ15,ȱ§§ȱ751,ȱ

etȱseq.;ȱ

bb. TheȱOregonȱUnlawfulȱTradeȱPracticesȱAct,ȱOr.ȱRev.ȱStat.ȱ§§ȱ646.605,ȱ

etȱseq.;ȱ

cc. TheȱPennsylvaniaȱUnfairȱTradeȱPracticesȱandȱConsumerȱProtectionȱ

Law,ȱ73ȱPa.ȱStat.ȱ§§ȱ201Ȭ1,ȱetȱseq.;ȱ

dd. TheȱRhodeȱIslandȱDeceptiveȱTradeȱPracticesȱAct,ȱR.I.ȱGen.ȱLawsȱ

§§ȱ6Ȭ13.1Ȭ1,ȱetȱseq.;ȱ

ee. TheȱSouthȱDakotaȱDeceptiveȱTradeȱPracticesȱandȱConsumerȱ

ProtectionȱAct,ȱS.D.ȱCodifiedȱLawsȱ§§ȱ37Ȭ24Ȭ1,ȱetȱseq.;ȱ

ff. TheȱUtahȱConsumerȱSalesȱPracticesȱAct,ȱUtahȱCodeȱ§§ȱ13Ȭ11Ȭ1,ȱ

etȱseq.;ȱ

gg. TheȱVermontȱConsumerȱFraudȱAct,ȱVt.ȱStat.ȱtit.ȱ9,ȱ§§ȱ2451,ȱetȱseq.;ȱ

hh. TheȱVirginiaȱConsumerȱProtectionȱActȱofȱ1977,ȱVa.ȱCodeȱ§§ȱ59.1Ȭ196,ȱ

etȱseq.;ȱ
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ȱ

ii. TheȱWashingtonȱConsumerȱProtectionȱAct,ȱWash.ȱRev.ȱCodeȱ

§§ȱ19.86.010,ȱetȱseq.;ȱandȱ

jj. TheȱWisconsinȱDeceptiveȱTradeȱPracticesȱAct,ȱWis.ȱStat.ȱ§ȱ100.18.ȱ

78. PlaintiffsȱhaveȱprovidedȱnoticeȱtoȱtheȱAttorneyȱGeneralȱwhereȱrequiredȱbyȱ

stateȱstatuteȱandȱhaveȱsentȱaȱpreȬsuitȱdemandȱletter.ȱ

79. PlaintiffsȱandȱClassȱMembersȱseekȱdamages,ȱrestitution,ȱdisgorgement,ȱ

costsȱandȱexpenses,ȱattorneys’ȱfees,ȱandȱanyȱotherȱremediesȱauthorizedȱbyȱtheȱaboveȱ

statutesȱnecessaryȱtoȱrestoreȱtoȱPlaintiffsȱandȱClassȱMembersȱanyȱmoneyȱthatȱBayerȱ

acquiredȱbyȱmeansȱofȱitsȱmisleadingȱandȱdeceptiveȱmarketingȱandȱlabelingȱpracticesȱ

withȱrespectȱtoȱitsȱOneȱAȱDayȱmultivitamins.ȱ

80. TheȱaboveȬdescribedȱunlawfulȱbusinessȱactsȱandȱpracticesȱofȱBayer,ȱandȱ

eachȱofȱthem,ȱpresentȱaȱthreatȱandȱreasonableȱlikelihoodȱofȱdeceptionȱtoȱPlaintiffsȱandȱ

membersȱofȱtheȱClassȱinȱthatȱBayerȱhasȱsystematicallyȱperpetratedȱandȱcontinuedȱtoȱ

perpetrateȱsuchȱactsȱorȱpracticesȱonȱmembersȱofȱtheȱClassȱbyȱmeansȱofȱitsȱdeceptiveȱ

marketingȱandȱlabelingȱpracticesȱwithȱrespectȱtoȱitsȱOneȱAȱDayȱmultivitamins.ȱ

SECONDȱCAUSEȱOFȱACTIONȱ
(UnjustȱEnrichment)ȱ

81. PlaintiffsȱincorporateȱandȱreȬallegeȱBayer’sȱdeceptiveȱmarketingȱandȱ

labelingȱpracticesȱasȱsetȱforthȱinȱparagraphsȱ1ȱthroughȱ68ȱabove.ȱȱ

82. AsȱaȱresultȱofȱBayer’sȱdeceptiveȱmarketingȱandȱlabelingȱofȱitsȱOneȱAȱDayȱ

multivitamins,ȱasȱdescribedȱabove,ȱBayerȱwasȱenriched,ȱatȱtheȱexpenseȱofȱPlaintiffsȱandȱ

thoseȱsimilarlyȱsituated,ȱthroughȱtheȱpaymentȱofȱtheȱpurchaseȱpriceȱforȱOneȱAȱDayȱ

multivitamins.ȱȱ

83. Underȱtheȱcircumstances,ȱitȱwouldȱbeȱagainstȱequityȱandȱgoodȱconscienceȱ

toȱpermitȱBayerȱtoȱretainȱtheȱillȬgottenȱbenefitsȱthatȱitȱreceivedȱfromȱPlaintiffsȱandȱthoseȱ

similarlyȱsituated,ȱinȱlightȱofȱtheȱfactȱthatȱtheȱOneȱAȱDayȱmultivitaminsȱpurchasedȱbyȱtheȱ

Plaintiffs,ȱandȱthoseȱsimilarlyȱsituatedȱwereȱnotȱwhatȱBayerȱpurportedȱthemȱtoȱbe.ȱȱThus,ȱ

itȱwouldȱbeȱunjustȱorȱinequitableȱforȱBayerȱtoȱretainȱtheȱbenefitȱwithoutȱrestitutionȱtoȱ
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ȱ

Plaintiffs,ȱandȱthoseȱsimilarlyȱsituated,ȱforȱmoniesȱpaidȱtoȱBayerȱforȱOneȱAȱDayȱ

multivitamins.ȱȱȱ

THIRDȱCAUSEȱOFȱACTIONȱ
(Businessȱ&ȱProfessionsȱCodeȱ§§ȱ17500,ȱetȱseq.ȱȬȱ

UntrueȱorȱMisleadingȱAdvertising)ȱ

84. PlaintiffsȱincorporateȱandȱreȬallegeȱtheȱuntrueȱorȱmisleadingȱadvertisingȱ

practicesȱofȱBayerȱasȱsetȱforthȱinȱparagraphsȱ1ȱthroughȱ68ȱabove,ȱeachȱofȱwhichȱ

constitutesȱuntrueȱorȱmisleadingȱadvertisingȱunderȱCaliforniaȱBusinessȱandȱProfessionsȱ

Codeȱ§§ȱ17500,ȱetȱseq.ȱ

85. Atȱallȱmaterialȱtimes,ȱBayerȱengagedȱinȱaȱschemeȱofȱofferingȱitsȱOneȱAȱDayȱ

multivitaminȱvarietiesȱforȱsaleȱtoȱPlaintiffsȱandȱotherȱmembersȱofȱtheȱClassȱbyȱwayȱof,ȱ

interȱalia,ȱcommercialȱmarketing.ȱȱTheseȱmarketingȱmaterialsȱmisrepresentedȱorȱomittedȱ

theȱtrueȱresultsȱofȱtakingȱtheseȱmultivitamins.ȱȱSaidȱadvertisementsȱandȱinducementsȱ

wereȱmadeȱwithinȱtheȱStateȱofȱCaliforniaȱandȱcomeȱwithinȱtheȱdefinitionȱofȱadvertisingȱ

asȱcontainedȱinȱBusinessȱandȱProfessionsȱCodeȱ§§ȱ17500,ȱetȱseq.ȱinȱthatȱsuchȱmarketingȱ

materialsȱwereȱintendedȱasȱinducementsȱtoȱpurchaseȱOneȱAȱDayȱmultivitaminsȱandȱareȱ

statementsȱdisseminatedȱbyȱBayerȱtoȱPlaintiffsȱandȱtheȱClassȱandȱwereȱintendedȱtoȱreachȱ

membersȱofȱtheȱClass.ȱȱBayerȱknew,ȱorȱinȱtheȱexerciseȱofȱreasonableȱcareȱshouldȱhaveȱ

known,ȱthatȱtheseȱstatementsȱwereȱuntrueȱorȱmisleading.ȱȱ

86. Inȱfurtheranceȱofȱthisȱplanȱandȱscheme,ȱBayerȱhasȱpreparedȱandȱdistributedȱ

withinȱtheȱStateȱofȱCaliforniaȱviaȱcommercialȱmarketing,ȱstatementsȱthatȱdeceptivelyȱ

representȱtheȱingredientsȱcontainedȱin,ȱandȱtheȱnatureȱandȱqualityȱof,ȱOneȱAȱDayȱ

multivitamins.ȱȱConsumers,ȱincludingȱPlaintiffsȱandȱClassȱMembers,ȱnecessarilyȱandȱ

reasonablyȱreliedȱonȱtheseȱmaterialsȱconcerningȱOneȱAȱDayȱmultivitamins.ȱȱConsumers,ȱ

includingȱPlaintiffsȱandȱtheȱClass,ȱwereȱamongȱtheȱintendedȱtargetsȱofȱsuchȱ

representationsȱandȱwouldȱreasonablyȱbeȱdeceivedȱbyȱsuchȱmaterials.ȱȱ

87. TheȱaboveȱactsȱofȱBayer,ȱinȱdisseminatingȱsaidȱdeceptiveȱandȱuntrueȱ

statementsȱthroughoutȱtheȱStateȱofȱCaliforniaȱtoȱconsumers,ȱincludingȱPlaintiffsȱandȱ

membersȱofȱtheȱClass,ȱwereȱandȱareȱlikelyȱtoȱdeceiveȱreasonableȱconsumers,ȱincludingȱ
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ȱ

PlaintiffsȱandȱotherȱmembersȱofȱtheȱClass,ȱbyȱobfuscatingȱtheȱtrueȱnatureȱofȱOneȱAȱDayȱ

multivitamins,ȱallȱinȱviolationȱofȱCaliforniaȱBusinessȱandȱProfessionsȱCodeȱ§ȱ17500.ȱ

88. AsȱaȱresultȱofȱtheȱaboveȱviolationsȱofȱCaliforniaȱBusinessȱandȱProfessionsȱ

Codeȱ§§ȱ17500,ȱetȱseq.,ȱBayerȱhasȱbeenȱunjustlyȱenrichedȱatȱtheȱexpenseȱofȱPlaintiffsȱandȱ

theȱotherȱmembersȱofȱtheȱClass.ȱȱPlaintiffsȱandȱtheȱClass,ȱpursuantȱtoȱBusinessȱandȱ

ProfessionsȱCodeȱ§ȱ17535,ȱareȱentitledȱtoȱanȱorderȱofȱthisȱCourtȱenjoiningȱsuchȱfutureȱ

conductȱonȱtheȱpartȱofȱtheȱBayer,ȱandȱsuchȱotherȱordersȱandȱjudgmentsȱwhichȱmayȱbeȱ

necessaryȱtoȱdisgorgeȱBayer’sȱillȬgottenȱgainsȱandȱrestoreȱtoȱanyȱpersonȱinȱinterestȱanyȱ

moneyȱpaidȱforȱOneȱAȱDayȱmultivitaminsȱasȱaȱresultȱofȱtheȱwrongfulȱconductȱofȱBayer.ȱ

    PRAYERȱFORȱRELIEFȱ

THEREFORE,ȱPlaintiffsȱaskȱtheȱCourtȱtoȱenterȱtheȱfollowingȱjudgment:ȱȱ

1.ȱ ApprovingȱofȱtheȱClass,ȱcertifyingȱPlaintiffsȱasȱrepresentativesȱofȱtheȱClass,ȱ

andȱdesignatingȱtheirȱcounselȱasȱcounselȱforȱtheȱClass;ȱ

2.ȱ DeclaringȱthatȱBayerȱhasȱcommittedȱtheȱviolationsȱallegedȱherein;ȱ

3.ȱ Grantingȱdamages,ȱrestitution,ȱorȱdisgorgementȱtoȱPlaintiffsȱandȱtheȱClass;ȱȱ

4.ȱ GrantingȱdeclaratoryȱandȱinjunctiveȱreliefȱtoȱenjoinȱDefendantȱfromȱ

engagingȱinȱtheȱunlawfulȱpracticesȱdescribedȱinȱthisȱComplaint;ȱ

5.ȱ Grantingȱcompensatoryȱdamages,ȱtheȱamountȱofȱwhichȱisȱtoȱbeȱdeterminedȱ

atȱtrial;ȱ

6.ȱ Grantingȱpunitiveȱdamages;ȱ

7.ȱ GrantingȱpreȬȱandȱpostȬjudgmentȱinterest;ȱȱ

8.ȱ Grantingȱattorneys’ȱfeesȱandȱcosts;ȱandȱ

9.ȱ GrantingȱfurtherȱreliefȱasȱthisȱCourtȱmayȱdeemȱproper.ȱ
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ȱ

    JURYȱTRIALȱDEMANDEDȱ

Plaintiffsȱherebyȱdemandȱaȱtrialȱbyȱjury.ȱ
ȱ
Dated:ȱȱOctoberȱ15,ȱ2014ȱ KAPLANȱFOXȱ&ȱKILSHEIMERȱLLPȱ

ȱ
ȱ
By:ȱȱȱȱȱȱȱȱȱȱȱȱ/s/ȱLaurenceȱD.ȱKingȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱ ȱȱȱȱȱȱȱȱȱȱȱLaurenceȱD.ȱKingȱ
ȱ
LaurenceȱD.ȱKingȱ(SBNȱ206423)ȱ
lking@kaplanfox.comȱ
LindaȱM.ȱFongȱ(SBNȱ124232)ȱ
lfong@kaplanfox.comȱ
350ȱSansomeȱStreet,ȱSuiteȱ400ȱ
SanȱFrancisco,ȱCaliforniaȱ94104ȱ
Telephone:ȱ(415)ȱ772Ȭ4700ȱ
Facsimile:ȱȱȱ(415)ȱ772Ȭ4707ȱ

ȱ KAPLANȱFOXȱ&ȱKILSHEIMERȱLLPȱ
RobertȱN.ȱKaplanȱ(pendingȱproȱhacȱvice)ȱ
rkaplan@kaplanfox.comȱ
LaurenȱI.ȱDubickȱ(pendingȱproȱhacȱvice)ȱ
ldubick@kaplanfox.comȱȱ
850ȱThirdȱAvenue,ȱ14thȱFloorȱ
NewȱYork,ȱNewȱYorkȱ10022ȱ
Telephone:ȱ(212)ȱ687Ȭ1980ȱ
Facsimile:ȱȱȱ(212)ȱ687Ȭ7714ȱ

ȱ CENTERȱFORȱSCIENCEȱINȱTHEȱPUBLICȱINTEREST
StephenȱGardnerȱ(pendingȱproȱhacȱvice)ȱ
sgardner@cspinet.orgȱ
AmandaȱHowellȱ(pendingȱproȱhacȱvice)ȱ
ahowell@cspinet.orgȱ
5646ȱMiltonȱStreet,ȱSuiteȱ714ȱ
Dallas,ȱTexasȱ75206ȱ
Telephone:ȱ(214)ȱ827Ȭ2774ȱ
Facsimile:ȱȱȱ(214)ȱ827Ȭ2787ȱ
ȱ
CounselȱforȱPlaintiffsȱColleenȱGallagherȱandȱIlanaȱFarar
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ȱ

EXHIBITȱ1ȱ
ȱ
ȱ
ȱ

BAYERȱONEȱAȱDAYȱWEBSITEȱHOMEPAGE:ȱ
http://www.oneaday.com/ȱ

ȱ
ȱ
ȱ

ȱ

ȱ
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