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TO: Clerk of the Court
United States District Court for the District of New Jersey
Mitchell H. Cohen Building & U.S. Courthouse
4th & Cooper Streets
Camden, New Jersey 08101

Defendants Whole Foods Market Group, Inc., and WFM Private Label, L.P. (collectively,

“Defendants’), by and through their attorneys, Seyfarth Shaw LLP, and pursuant to 28 U.S.C.
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§§ 1332 and 1441, hereby file this Notice of Removal* with respect to the above-captioned case,
which was filed and currently is pending in the Superior Court of New Jersey, Law Division,
Burlington County. In support of this Notice of Removal, Defendants state as follows:

Timeiness of Removal

1 On August 8, 2014, Plaintiff Marc Bilder (“Plaintiff”) initialy filed a Class
Action Complaint against Defendant Whole Foods Market, Inc. in the Superior Court of New
Jersey, Law Division, Burlington County. On September 3, 2014, Plaintiff filed a First
Amended Class Action Complaint against Defendants Whole Foods Market Inc., and Whole
Foods Market Group, Inc. in the Superior Court of New Jersey, Law Division, Burlington
County. On September 9, 2014, Plaintiff filed a Second Amended Class Action Complaint
against Defendants Whole Foods Market Group, Inc., and WFM Private Label, L.P. in the
Superior Court of New Jersey, Law Division, Burlington County. The lawsuit is recorded on
that court’s docket as BUR-L-1904-14. There are no other parties named in Plaintiff’s Second
Amended Complaint at the time of filing this removal.

2. Theinitial Class Action Complaint was not served.

3. On September 3, 2014, a copy of the First Amended Complaint was served upon
Whole Foods Market Group, Inc.’s agent for service of processin New Jersey. WFM Private
Label was not named a party in the First Amended Complaint nor was it served with the First

Amended Complaint.

! The arguments raised in this Notice of Removal are for the purposes of removal only. By the
assertion or omission of any argument or reliance upon any law, Defendants do not intend to
waive and specifically reserve their rights to assert any defenses and/or objections to which they
may be entitled to assert through dispositive motion or otherwise.

-2-
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4, On September 10, 2014, a copy of the Second Amended Complaint was served
upon Whole Foods Market Group, Inc. and WFM Private Label, L.P. by electronic mail upon
Defendants' attorneys pursuant to agreement.

4, A true and correct copy of the Class Action Complaint filed in the Superior Court
of New Jersey action is attached hereto as Exhibit A. Pursuant to 28 U.S.C. § 1446(a), true and
correct copies of Plaintiff’s First Amended Class Action Complaint and Second Amended Class
Action Complaint, which constitute “all summons, pleadings, and orders’ served upon one or
more of the removing Defendants in the Superior Court of New Jersey action, are attached hereto
as Exhibit B and C.

5. Because Defendants have filed this Notice of Removal within thirty (30) days of
service of either Defendant, this Notice of Removal istimely pursuant to 28 U.S.C. § 1446(b).

Basisfor Removal

6. The basis for removal is diversity of citizenship under 28 U.S.C. § 1332.
7. The parties are completely diverse:

@ Plaintiff is acitizen of the State of New Jersey;

(b) Defendant Whole Foods Market Group, Inc. isa Delaware Corporation,
with its principal place of businessin Texas;

(© Defendant WFM Private Label, L.P. isaDelaware limited partnership,
with its principa place of businessin Texas;

(d) WFM Procurement Investments, Inc., is a99.99% limited partner of WFM
Private Label, L.P. It isaDelaware corporation with a principal place of
businessin Delaware; and

(e WFM Private Label Management, Inc. is a.01% general partner of WFM
Private Label, L.P. It isaDelaware corporation with a principal place of
businessin Texas.
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8. Accordingly, this action is one in which none of the partiesin interest properly
joined and served as a defendant is a citizen of the state in which the action was brought. 28
U.S.C. § 1441(b).

9. The amount-in-controversy requirement is also satisfied. Indeed, severdl
elements of the relief Plaintiff seeks independently exceed the jurisdictional minimum;
combined, the relief Plaintiff seekswill undoubtedly exceed it.

10. The Second Amended Class Action Complaint asserts claims under the New Jersey
Declaratory Judgments Act, N.J.S.A. 2A:16-51, et seg., the New Jersey Consumer Fraud Act,
N.J.S.A. 56:8-1, et seq., common law breach of express warranty, and the New Jersey Truthin
Consumer Contract, Warrant And Notice Act, N.J.S.A. 56:12-14, et seq., arising from the sale of
Whole Foods 365 Everyday Vaue Plain Greek Y ogurt (“Greek Yogurt”). On behalf of a
putative class of New Jersey citizens of over 10,000 persons, it seeks injunctive and declaratory
relief, statutory penalties, damages and treble damages, and reasonable attorneys' fees and costs.

10. In addition to the damages, treble damages, and statutory penalties Plaintiff seeks,
the New Jersey Consumer Fraud Act authorizes recovery of reasonable attorneys' fees. See
N.J.S.A. 56:8-19. And Plaintiffs’ seek thisrelief in their Second Amended Complaint. If this
putative class action case proceeds through class certification and trial to verdict, Plaintiff’s
attorneys' fees alone will undoubtedly exceed $75,000.

11.  Additionaly, the Second Amended Class Action Complaint seeks injunctive
and/or equitable relief, including “refund and/or recall” of al Greek Y ogurt, notification of
customers of the alleged inaccuracy of the sugar content of the label, and apparently removal of
“all products bearing” the allegedly “erroneous labels from its shelves.” 11 35(g), 71, 86, see dso

p. 18 “Prayer for Relief.” Based on Defendants' review of relevant sales data, sales of the Greek

-4-
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Y ogurt in New Jersey during the relevant time period totaled several times the minimum
jurisdictional amount. Therefore, the refund component alone would exceed the minimum
jurisdictional requirement. And the remaining injunctive relief of arecall and removal of
product would by themselves also exceed the jurisdictional minimum.

12.  Accordingly, even if one of these separate components of relief Plaintiff seeks did
not by itself exceed the jurisdictional minimum, a combination of all of them exceedsit.

Additional Information

12.  ThisNotice of Removal isbeing filed in the United States District Court for the
District of New Jersey, Camden Vicinage, asthisisthe district court within which the Superior
Court action is pending. 28 U.S.C. § 1441(a).

13. Promptly upon the filing of this Notice of Removal, Defendants shall file a Notice
of Filing of Notice of Removal, with a copy of the Notice of Removal, with the Superior Court
of New Jersey, Law Division, Burlington County, and will serve a copy thereof on counsel of
record for Plaintiff, pursuant to 28 U.S.C. § 1446(d). (Superior Court of New Jersey planned
filing attached hereto as Exhibit D.)

14. By filing this Notice of Removal, Defendants do not waive any defenses available

at law, in equity or otherwise.
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WHEREFORE, Defendants respectfully request that the above-referenced civil action
proceed in the United States District Court for the District of New Jersey, Camden Vicinage as

an action properly removed thereto.

DATED: October 2, 2014

SEYFARTH SHAW LLP

By: /9 James S Yu
James S. Yu
620 Eighth Avenue, 32nd Floor
New York, NY 10018
Telephone: (212) 218-5500
Facsimile: (212) 218-5526
Jyu@seyfarth.com

Jay W. Connally (pro hac vice to be
filed)

Joseph J. Orzano (pro hac viceto be
filed)

560 Mission Street, 31st Floor

San Francisco, California 94105
Telephone: (415) 397-2823
Facsimile: (415) 397-8549
jconnolly@seyfarth.com
jorzano@seyfarth.com

Attorneys for Defendants WHOLE
FOODS MARKET GROUP, INC. and
WFM PRIVATE LABEL, L.P.



Case 1:14-cv-06146-RBK-JS Document 1-1 Filed 10/02/14 Page 1 of 1 PagelD: 7
CIVIL COVER SHEET

The JS 44 civil cover sheet and the information contained herein neither ref;place nor supplement the filing and service of pleadings or other papers as required by law, except as
provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the
purpose of initiating the civil docket sheet. (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

I. (a) PLAINTIFFS DEFENDANTS
MARK BILDER, on behalf of himself and all others similarly situated Whole Foods Market Group, Inc., and WFM Private Label, L.P.

JS44 (Rev. 12/12)

County of Residence of First Listed Defendant _Travis County, TX
(IN U.S. PLAINTIFF CASES ONLY)

NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF
THE TRACT OF LAND INVOLVED.

(b) County of Residence of First Listed Plaintiff " Burlington County, NJ
) (EXCEPT IN U.S. PLAINTIFF CASES)

(¢) Attorneys (Firm Name, Address, Email and Telephone Number) Attorneys (If Known)

Joseph A. Osefchen, Esq., DeNittis Osefchen, P.C., 5 Greentree Centre,
525 Route 73 N., Ste. 410, Marlton, NJ 08052, (856) 797-9951

James S. Yu, Esq., Seyfarth Shaw LLP, 620 Eighth Ave., 32nd FI.,
New York, NY 10018, (212) 218-5500, jyu@seyfarth.com

I1. BASIS OF JURISDICTION (Place an “X” in One Box Only) 1II. CITIZENSHIP OF PRINCIPAL PARTIES (Place an “X” in One Box for Plaintiff
(For Diversity Cases Only) and One Box for Defendant)
O 1 U.S. Government 0 3 Federal Question PTF DEF PTF DEF
Plaintiff (U.S. Government Not a Party) Citizen of This State ® 1 O 1 Incorporated or Principal Place 04 04
of Business In This State
0 2 U.S. Government X 4 Diversity Citizen of Another State 0O 2 O 2 Incorporated and Principal Place aos KNS
Defendant (Indicate Citizenship of Parties in Item III) of Business In Another State
Citizen or Subject of a 0 3 O 3 ForeignNation o6 06
Foreign Country

IV. NATURE OF SUIT (Place an “X” in One Box Only)

= ZOTHER ATUTE
O 110 Insurance PERSONAL INJURY PERSONAL INJURY |0 625 Drug Related Seizure 3 422 Appeal 28 USC 158 3 375 False Claims Act
0 120 Marine 0 310 Airplane 3 365 Personal Injury - of Property 21 USC 881 |0 423 Withdrawal O 400 State Reapportionment
0 130 Miller Act O 315 Airplane Product Product Liability 0 690 Other 28 USC 157 O 410 Antitrust
O 140 Negotiable Instrument Liability J 367 Health Care/ O 430 Banks and Banking
0 150 Recovery of Overpayment |3 320 Assault, Libel & Pharmaceutical O 450 Commerce
& Enforcement of Judgment Slander Personal Injury 3 820 Copyrights O 460 Deportation
O 151 Medicare Act 0 330 Federal Employers” Product Liability 0 830 Patent O 470 Racketeer Influenced and
O 152 Recovery of Defaulted Liability 3 368 Asbestos Personal O 840 Trademark Corrupt Organizations
Student Loans O 340 Marine Injury Product 3 480 Consumer Credit
(Excludes Veterans) 3 345 Marine Product Liability *‘ s B :J O 490 Cable/Sat TV
O 153 Recovery of Overpayment Liability PERSONAL PROPERTY [ 710 Fair Labor Standards 0 861 HIA (1395ff) O 850 Securities/Commodities/
of Veteran’s Benefits 3 350 Motor Vehicle ¥ 370 Other Fraud Act 0 862 Black Lung (923) Exchange
O 160 Stockholders’ Suits 3 355 Motor Vehicle O 371 Truth in Lending O 720 Labor/Management 7 863 DIWC/DIWW (405(g)) | O 890 Other Statutory Actions
O 190 Other Contract Product Liability 7 380 Other Personal Relations O 864 SSID Title XVI 0O 891 Agricultural Acts
3 195 Contract Product Liability |0 360 Other Personal Property Damage O 740 Railway Labor Act O 865 RSI (405(g)) 0 893 Environmental Matters
3 196 Franchise Injury O 385 Property Damage 0 751 Family and Medical 3 895 Freedom of Information
3 362 Personal Injury - Product Liability Leave Act Act
Medical Malpractice 3 790 Other Labor Litigation 0 896 Arbitration
i ; e C S d 10 791 Employee Retirement ; =} 0 899 Administrative Procedure
O 210 Land Condemnation 3 440 Other Civil Rights Habeas Corpus: Income Security Act [ 870 Taxes (U.S. Plaintiff Act/Review or Appeal of
0 220 Foreclosure [ 441 Voting O 463 Alien Detainee or Defendant) Agency Decision
[ 230 Rent Lease & Ejectment O 442 Employment 3 510 Motions to Vacate O 871 IRS—Third Party O 950 Constitutionality of
O 240 Torts to Land 3 443 Housing/ Sentence 26 USC 7609 State Statutes
O 245 Tort Product Liability Accommodations 3 530 General
0 290 All Other Real Property [J 445 Amer. w/Disabilities - | O 535 Death Penalty IMMIGRATION:
Employment Other: 0 462 Naturalization Application
3 446 Amer. w/Disabilities - | 0 540 Mandamus & Other |3 465 Other Immigration
Other 0 550 Civil Rights Actions
3 448 Education 3 555 Prison Condition
O 560 Civil Detainee -
Conditions of
Confinement
V. ORIGIN (Place an “X" in One Box Only)
01 Original (2 Removed from O 3 Remanded from 0J 4 Reinstated or 3 5 Transferred from (O 6 Multidistrict
Proceeding State Court Appellate Court Reopened Another District Litigation
(specify)
Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional unless diversity).

VI. CAUSE OF ACTION

28 U.S.C. § 1332

Brief description of cause: .
Consumer fraud in violation of the NJ Consumer Fraud Act

VII. REQUESTED IN X CHECK IF THIS IS A CLASS ACTION DEMAND § CHECK YES only if demanded in complaint:
COMPLAINT: UNDER RULE 23, F.R.Cv.P. JURY DEMAND: X Yes 0O No
VIII. RELATED CASE(S) ) )
IF ANY (See nstructions):  1DGE DOCKET NUMBER
DATE SIGNATURE QFFATT Y-OF RECORD
Lofe3 /301y
FOR OFFICE USE ONLY C/ L
RECEIPT # AMOUNT APPLYING IFP JUDGE MAG. JUDGE




Case 1:14-cv-06146-RBK-JS Document 1-2 Filed 10/02/14 Page 1 of 23 PagelD: 8

EXHIBIT A
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DeNITTIS OSEFCHEN, P.C.
5 Greentree Centre

525 Route 73 North, Suite 410
Marlton, New Jersey 08053
(856) 797-9951

Attorneys for Plaintiff

AUG 08 2014
MARK BILDER, on behalf of himself and all others
similarly situated, SUPERIOR COURT OF NEW JERSEY
Plaintiff, LAW DIVISION
BURLINGTON COUNTY
V.
DOCKET NUMBER:
WHOLE FOODS MARKET, INC., '@3\»@ NI [ UBIRY
Defendant
chi CLASS ACTION Tued
- / ot

INTRODUCTION

1. This is a class action, brought under New Jersey law, on behalf of a class of New Jersey

citizens who purchased “Whole Foods 365 Everyday Value Plain Greek Yogurt,” in one of the
12 Whole Foods Market stores located in New Jersey, between August 6, 2008 and the present.

2. The “Nutrition Facts™ label on each and every container of “Whole Foods 365 Everyday
Value Plain Greek Yogurt” states in uniform language that this product contains 2 grams of
sugar per 170 gram serving.

3. This written, uniform statement of fact on each such “Nutrition Facts™ label is false.

4. In actuality, as confirmed in six recent tests conducted by the noted consumer

publication “Consumer Reports,” “Whole Foods 365 Everyday Value Plain Greek Yogurt”

contains at least 11.4 grams of sugar per 170 gram serving—nearly six times the amount stated

on the product’s label. See Attachment A, Consumer Report article dated July 17, 2014.
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5. Whole Foods Market’s website brags to consumers about how thoroughly Whole
Foods Market checks the accuracy of the labels of its store brands, telling consumers:
“Qur Private Label registered dietician reviews each nutrition
label for accuracy and completeness before the label is printed. All
attempts are made to review nutrition labels on a regular basis to

ensure accuracy”

6. Unless this statement on Defendant’s website is false, then Whole Foods Market was

fully aware of the contents of its store brand Greek yogurt and of the fact that the yogurt’s sugar

content does not match what is stated on the label.

7. Upon information and belief, Defendant Whole Foods Market, Inc. has been fully aware

that it was drastically understating the amount of sugar on the “Whole Foods 365 Everyday

Value Plain Greek Yogurt” label and that the actual sugar content of the product was many times
higher than the 2 grams per serving falsely stated on the label.

8. The Greek yogurt offered by Defendant’s competitors generally have a listed sugar
content of between 5 and 10 grams of sugar per serving.

9. No yogurt on the market actually has only 2 grams of sugar per serving.

10. By falsely claiming a sugar content of only 2 grams per serving, Defendant
Whole Foods Market, Inc. sought to give itself a competitive advantage and to use this false
statement of contents to induce consumers to purchase “Whole Foods 365 Everyday Value Plain
Greek Yogurt.,”

11. Despite the test results published by Consumer Reports, Whole Foods Market has not
pulled the mislabeled yogurt off its shelves and continues to sell the mislabeled product to
consumers in its New Jersey stores every day.

12. This complaint seeks injunctive, declaratory and monetary relief for Plaintiff and the
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proposed class of New Jersey purchasers, under the New Jersey Declaratory Judgment Act, ***,
the New Jersey Consumer Fraud Act, N.J.S.A. 56:8-1 et seq., New Jersey common law relating
to express warranty and the New Jersey Truth in Consumer Contract, Warranty and Notice Act,
N.J.S.A. 56:12-14 through 18.

JURISDICTION AND VENUE

13. All claims in this matter arise exclusively under New Jersey law.

14. This matter is properly venued in the New Jersey Superior Court of New Jersey,
Burlington County, in that Plaintiff Bilder purchased “Whole Foods 365 Everyday Value Plain
Greek Yogurt” at the Whole Foods Market located in Evesham Township, Burlington County,
and Defendant Whole Foods Market, Inc. does business, inter alia, in Burlington County, New
Jersey.

THE PARTIES

15. Plaintiff Bilder resides in Atlantic County, New Jersey.
16. Like all members of the proposed class, Plaintiff Bilder is a New Jersey citizen who
purchased “Whole Foods 365 Everyday Value Plain Greek Yogurt” from a Whole Foods Market

located in New Jersey between August 8, 2008 and August 8, 2014 which stated on “Nutrition

Facts™ label that the yogurt contained “Sugars 2g* per 170 gram serving.

17. Specifically, Plaintiff Bilder purchased “Whole Foods 365 Everyday Value Plain Greek
Yogurt” from the Whole Foods Market located in Evesham Township, New Jersey on various
dates between August 8, 2008 and August 8, 2014, including on August 6, 2014, when Mr.
Bilder purchased three containers of “Whole Foods 365 Everyday Value Plain Greek Yogurt”
for $1.29 each at the Whole Foods Market in Evesham, New Jersey. See Attachment B.

18. Defendant Whole Foods Market, Inc. is incorporated in Texas and maintains it principal

3
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executive offices at 550 Bowie Street in Austin, Texas.

CLASS ACTION ALLEGATIONS

19. Plaintiff brings this action as a class action pursuant to R 4:32, on behalf of a class

defined as:

All New Jersey citizens who, between August 8, 2008 and the
present, purchased “Whole Foods 365 Everyday Value Plain
Greek Yogurt” from a Whole Foods Market located in New
Jersey.

20. Plaintiff also brings this action as a class action pursuant to R 4:32, on behalf of a sub-

class defined as:

All New Jersey citizens who, between August 8, 2008 and the
present, purchased “Whole Foods 365 Everyday Value Plain
Greek Yogurt” from a Whole Foods Market located in New
Jersey, using a credit card, debit card or via Whole Foods
Market’s “online ordering” program.

21. Plaintiff also brings this action as a class action pursuant to R 4:32, on behalf of a sub-

class defined as:
All New Jersey citizens who, between July 18, 2014 and the present,
purchased “Whole Foods 365 Everyday Value Plain Greek
Yogurt” from a Whole Foods Market located in New Jersey, using
a credit card, debit card or via Whole Foods Market’s “online
ordering” program.
22. The class and sub-classes for whose benefit this action is brought are so numerous that
joinder of all members is impracticable.
23. Upon information and belief, the proposed class is composed of over 10,000 persons and

each proposed sub-class is composed of at least 5000 persons.

24. No violations alleged in this complaint are a result of any oral communications or

individualized interaction of any kind between class members and Defendant.

4
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25. Rather, all claims in this matter arise from the identical, false, written affirmative
statements on the “Nutrition Facts™ label on “Whole Foods 365 Everyday Value Plain Greek
Yogurt,” which states in uniform language that the product contains “Sugars 2g” per 170 gram
serving.

26. There are common questions of law and fact affecting the rights of the class and subclass
members, including, inter alia, the following:

a. Whether “Whole Foods 365 Everyday Value Plain Greek Yogurt”
contains more than “Sugars 2g” per 170 gram serving;

b. Whether Defendant was aware that “Whole Foods 365 Everyday
Value Plain Greek Yogurt,” contained at least 11 grams of sugar per
170 gram serving;

¢. The date Defendant became aware that “Whole Foods 365 Everyday
Value Plain Greek Yogurt,” contained at least 11 grams of sugar per
170 gram serving;

d. Whether Defendant’s act in placing the words “Sugars 2g” per 170
gram serving on Defendant’s “Nutrition Facts” label for “Whole
Foods 365 Everyday Value Plain Greek Yogurt,” was a false,
misleading or deceptive affirmative representation of fact in violation
of N.J.S.A. 56:8-2 , the New Jersey Consumer Fraud Act;

e. Whether Defendant’s act in placing the words “Sugars 2g” per 170
gram serving on Defendant’s “Nutrition Facts” label for “Whole
Foods 365 Everyday Value Plain Greek Yogurt” violated New Jersey
common law regarding express warranty;

f. Whether Defendant’s act in placing the words “Sugars 2g” per 170
gram serving on Defendant’s “Nutrition Facts” label for “Whole
Foods 365 Everyday Value Plain Greek Yogurt” violated the New
Jersey Truth in Consumer Contract, Warranty and Notice Act; and

g. Whether Plaintiff and the class are entitled to an order for declaratory
and injunctive relief directing Defendant to participate in a court-
supervised program of refund and/or recall of “Whole Foods 365
Everyday Value Plain Greek Yogurt” which contain the label
described herein.

27. Plaintiff is a member of the class and sub-classes he seeks to represent.
5
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28. The claims of Plaintiff are not only typical of all class and sub-class members, they are
identical.

29. All claims of plaintiff and the class and sub-classes arise from the same identical, false,
written statement of affirmative fact on the “Nutrition Facts” label for “Whole Foods 365
Everyday Value Plain Greek Yogurt” which stated “Sugars 2¢” per 170 gram serving.

30. All claims of plaintiff and the class are based on the exact same legal theories.

31. Plaintiff has no interest antagonistic to, or in conflict with, the class or sub-class.

32. Plaintiff will thoroughly and adequately protect the interests of the class and sub-class,
having retained qualified and competent legal counsel to represent himself and the class and sub-
class. |

33. Defendant has acted and refused to act on grounds generally applicable to the class and
sub-class, thereby making appropriate injunctive and declaratory relief for the class as a whole.

34. The prosecution of separate actions by individual class members would create a risk of
inconsistent or varying adjudications.

35. A class action is the only practical, available method for the fair and efficient
adjudication of the controversy since, inter alia, the damages suffered by each class member
were less than $5 per container purchased and, as such, individual actions are not economically
feasible.

36. Common questions will predominate, and there will be no unusual manageability issues.

FACTUAL ALLEGATIONS

37. Defendant is in the business of manufacturing, distributing, marketing, and selling, inter
alia, “Whole Foods 365 Everyday Value Plain Greek Yogurt.”

38. The “Whole Foods 365 Everyday Value Plain Greek Yogurt” is a an exclusive Whole
6
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Foods Market store brand, which, as with Defendant’s other products, Defendant sells under the
store motto “Health Starts Here.”
39. Whole Foods Market’s website touts the high nutritional value of its products, stating:
“Healthy eating is a basic foundation for optimum health and well-
being. By supporting healthy eating education we inspire and
empower our stakeholders to make the best health-supportive,
delicious foods choices to maximize personal health and vitality.”
40. Defendant maintains 12 Whole Foods Markets in New Jersey.
41. Since the initial offering of “Whole Foods 365 Everyday Value Plain Greek Yogurt,”

each and every “Nutrition Facts” label on each container of “Whole Foods 365 Everyday Value

Plain Greek Yogurt” sold by Defendant has falsely stated that this yogurt contains “Sugars 2g”

per serving.

I M o Potassium 370y 10% 988
S fa0sy  12%  TotalCab. 12 RS
Trare 721 0g Fiver<lg___ 3

Chdlest. %5mg 0%
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42. In July of 2014, the noted consumer publication “Consumer Reports” published the
results of six recent tests conducted by Consumer Reports on “Whole Foods 365 Everyday Value
Plain Greek Yogurt,” which revealed to the public that “Whole Foods 365 Everyday Value Plain
Greek Yogurt” contains at least 11.4 grams of sugar per 170 gram serving—nearly six times the
stated on the product’s label. See Attachment A, Consumer Report article dated July 17, 2014.

43. Defendant, as the developer, manufacturer, and exclusive seller and distributor of
“Whole Foods 365 Everyday Value Plain Greek Yogurt” has been aware since the product’s
inception that the product contains more than 5 times the amount of sugar represented on the
product’s “Nutrition Facts™ label.

44. Indeed, Whole Foods Market’s website brags to consumers about how thoroughly Whole
Foods Market checks the accuracy of the labels of its store brands, telling consumers:

“Our Private Label registered dietician reviews each nutrition
label for accuracy and completeness before the label is printed. All
attempts are made to review nutrition labels on a regular basis to
ensure accuracy”

45. Unless such statements are false, then Whole Foods Market was fully aware of the
contents of its store brand Greek yogurt.

46. Moreover, Defendant was aware that no Greek yogurt on the market has only 2 grams of
sugar per 170 gram serving and that the lowest sugar content of any Greek yogurt for sale is 5
grams per serving; more than twice as much as what Defendant falsely stated on the label for
“Whole Foods 365 Everyday Value Plain Greek Yogurt.”

47, Defendant’s act in vastly understating the sugar content of “Whole Foods 365 Everyday

Value Plain Greek Yogurt™ is not harmless trivia. For many members of the class, sugar content

is an important component of their diet.
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48. Defendant was fully aware that drastically understating the sugar content on
the label of its “Whole Foods 365 Everyday Value Plain Greek Yogurt” would give Defendant a
competitive advantage over its competitors, all of which list a sugar content at least twice as high

as the 2 grams per serving falsely stated on Defendant’s label.

49. Many of Defendant’s competitors sell their Greek yogurt for substantially less than the
price charged by Defendant for “Whole Foods 365 Everyday Value Plain Greek Yogurt.”

50. Indeed, numerous internet blogs and consumer websites maintain that Whole Foods
Market’s prices are generally higher than those of competing grocery stores, leading some
consumers to nickname it “Whole Paycheck Market.”

51. These sites maintain that Whole Foods Market attempts to justify its generally higher
prices by claiming that the “value” of Defendant’s products derives from its high quality and the
fact that it is “healthier” than other foods.

52. For example, Whole Foods Market’s website states:

“Qur goal is to sell the highest quality ingredients that also offer
high value for our consumers. High value is a product of high
quality at a competitive price. Our product quality standards focus
on ingredicnts, freshness, taste nutritive value, safety and/or
appearance.”

53. It appears that Whole Foods Market attempts to convey the idea to its customers that its
higher prices arc “worth it” becaus it has higher quality and healthier products.

54. By falsely understating the sugar content of “Whole Foods 365 Everyday Value Plain
Greek Yogurt,” Defendant made it seem as if the higher price of this product was justified
because it had only 2 grams of sugar per serving; which —if true - would have made it the Greek
yogurt with the lowest sugar content on the market.

55. Thus, it was Defendant’s conscious intent to induce consumers to purchase “Whole

9
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Foods 365 Everyday Value Plain Greek Yogurt” by falsely stating that the sugar content per

serving was only 2 grams, when, in fact, the actual sugar content was over 11 grams per serving;
higher than the cheaper Greek yogurts being sold by Defendant’s competitors.

56. Finally, there can simply no dispute that after the Consumer Reports report was published
on July 17,2014, Whole Foods Market had actually notice that the label on its “Whole
Foods 365 Everyday Value Plain Greek Yogurt” was erroneous and that this product had more
than 5 times the amount of sugar per serving than what it stated on the label.

57. Despite this, Defendant has not removed the products bearing these erroneous labels from
its shelves, and continued to sell this product, with the same misstatement on the label, after July
17,2014.

58. Indeed, Defendant continues to do so to this very day.

59. Such conducts very clearly exhibits knowing intent on the part of Defendant.

COUNTI

INJUNCTIVE AND DECLARATORY RELIEF UNDER THE
NEW JERSEY DECLARATORY JUDGMENTS ACT

N.J.S.A. 2A:16-51 et seq.

60. Plaintiff incorporates all preceding paragraphs as though fully set forth at length
herein.

61. Plaintiff and the class need, and are entitled to, a declaration that the sugar content per
170 grams of “Whole Foods 365 Everyday Value Plain Greek Yogurt™ is substantially higher
than 2 grams and that the statement on this product’s label that such a serving contains “Sugar
2g” is inaccurate.

62. Each Plaintiff and class member has a significant interest in this matter.
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63. A justifiable controversy was presented in this case, rendering declaratory judgment
appropriate.

64. In addition, because the unlawful uniform conduct of Defendant continues, and is
on-going, the class also needs, and is entitled to, an order enjoining Defendant from selling
“Whole Foods 365 Everyday Value Plain Greek Yogurt” with the current erroneous label in New
Jersey and requiring Defendant to notify customers of the inaccuracy of the sugar content on this
label.

COUNT 11
THE NEW JERSEY CONSUMER FRAUD ACT
N.J.S.A. 56:8-1 et seq.

635. Plaintiff incorporates all preceding paragraphs of this complaint as if set forth fully

herein.

66. This action does not raise any claims of common law fraud.

67. This action does not raise any federal claims.

68. The New Jersey Consumer Fraud Act clearly applies to all sales of “Whole Foods 365
Everyday Value Plain Greek Yogurt” sold to New Jersey consumers in Whole Foods Markets
located in New Jersey.

69. The New Jersey Consumer Fraud Act (“CFA”) was enacted to protect consumers against
sharp and unconscionable commercial practices by persons engaged in the sale of goods or

services. See Marascio v. Campanella, 298 N.J. Super. 491, 500 (App. Div. 1997).

70. The CFA is a remedial statute which the New Jersey Supreme Court has repeatedly held
must be construed liberally in favor of the consumer to accomplish its deterrent and protective

purposes. See Furst v. Einstein Moomjy, 182 N.J. 1, 11-12 (2004)(“The Consumer Fraud Act
11




Case 1

14-cv-06146-RBK-JS Document 1-2 Filed 10/02/14 Page 13 of 23 PagelD: 20

is remedial legislation that we construe liberally to accomplish its broad purpose of
safeguarding the public.”).

71. With regard to the CFA, “[t]he available legislative history demonstrates that the Act
was intended to be one of the strongest consumer pfo‘tection laws in the nation.” New Mea

Const. Corp. v. Harper, 203 N.J. Super. 315, 319 (App. Div. 1986).

72. For this reason, the “history of the Act is one of constant expansion of consumer

protection.” Kavky v. Herballife International of America, 359 N.J. Super. 497, 504 (App. Div.

2003).
73. The CFA was intended to protect consumers “by eliminating sharp practices and

dealings in the marketing of merchandise and real estate.” Lemelledo v. Beneficial

Management Corp., 150 N.J. 255, 263 (1997).

74. Specifically, N.J.S.A. 56:8-2 of the CFA prohibits “unlawful practices,” which are
defined as:

“The act, use or employment of any unconscionable
commercial practice, deception, fraud, false pretense,
misrepresentation, or the knowing, concealment, suppression,
or omission of any material fact with intent that others rely
upon such concealment, suppression or omission whether or
not any person has in fact been misled, deceived or damaged
thereby.”

75. The catch-all term “unconscionable commercial practice” was added to the CFA by
amendment in 1971 to ensure that the Act covered, inter alia, “incomplete disclosures.” Skeer

v. EMK Motors, Inc., 187 N.J. Super. 465, 472 (App. Div. 1982).

76. In describing what constitutes an “unconscionable commercial practice,” the New
Jersey Supreme Court has noted that it is an amorphous concept desighed to establish a broad

business ethic. See Cox v. Sears Roebuck & Co., 138 N.J. 2, 18 (1994).

12
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77. “Whole Foods 365 Everyday Value Plain Greek Yogurt” is a “credence good,” because
its properties and purported benefits cannot be independently assessed or verified by the

consumer at the time of purchase and such properties and benefits are made known to consumers

only through the information provided on the label by the product's manufacturer and distributor.

See Lee v. Carter-Reed Co., L.L.C. 203 N.J. 496, 522 (2010). See also Richard A. Posner, An

Economic Approach to the Law of Evidence, 51 Stan. L.Rev. 1477, 1489 (1999) (“A good is a
credence good if the consumer cannot readily determine its quality by inspection or even
use, so that he has to take its quality ‘on faith.’”).

78. The New Jersey Supreme Court in Lee v. Carter-Reed Co., L.L.C. 203 N.J. 496, 522

(2010), recently spoke regarding the relationship between dishonest product labeling and
credence goods, stating:

“A rational consumer does not randomly take a bottle of pills
off a shelf and then purchase it without reading the packaging
and labeling.”

79. In order to state a cause of action under the CFA, a plaintiff does not need to show

reliance by the consumer. See Varacallo v. Massachusetts Mut. Life Ins. Co., 332 N.J.Super. 31,

43,752 A.2d 807 (App.Div.2000); Gennari v. Weichert Co. Realtors, 148 N.J. 582, 607-608, 691

A.2d 350 (1997) (holding that reliance is not required in suits under the CFA because liability
results from “misrepresentations whether ‘any person has in fact been misled, deceived or
damaged thereby’”).

80. Rather, the CFA requires merely a causal nexus between the false statement and the

purchase, not actual reliance. See Lee v. Carter-Reed Co.. L.L..C. 203 N.J. 496, 522 (2010)

(“causation under the CFA is not the equivalent of reliance”).

81. As stated by the New Jersey Supreme Court in Lee, 203 N.J. at 528:
13
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“It bears repeating that the CFA does not require proof of
reliance, but only a causal connection between the unlawful
practice and ascertainable loss.”

82. The purchase of a credence good, where the label on the product contains false

misrepresentations of material fact, by itself, establishes a presumption of a causal nexus under

the CFA. See Lee v. Carter-Reed Co., L.L.C., 203 N.J. 496 (2010). See also Varcallo, at *49

(“the purchase of the policy by a person who was shown the literature would be sufficient
to establish prima facie proof of causation.”).

83. By the acts alleged herein, Defendant has violated the CFA.

84. Specifically, Defendant has made identical, false, written, misstatements of
affirmative fact on the “Nutrition Facts™ label on each container of “Whole Foods 365 Everyday
Value Plain Greek Yogurt” sold between August 6, 2008 and the present, each of which stated
that the product contained “Sugars 2g” per serving.

85. This statement was false and Defendant knew or should have known that this statement
was false when it was made.

86. As a resuit of this false, written affirmative misstatement of material fact, Plaintiff and
the class have suffered an ascertainable loss of money.

87. Specifically, Plaintiff and the class have been deprived of the benefit of their bargain—a
valid measure of “ascertainable loss” under the CFA according to the New Jersey Supreme Court
and New Jersey Appellate Division - in that Plaintiff and the class received something less than
what was represented in Defendant’s label: a Greek yogurt with 2 grams of sugar per serving.

88. Indeed, Defendant’s written false claim on its label that “Whole Foods 365 Everyday

‘Value Plain Greek Yogurt” had only 2 grams of sugar per serving — which, if true, would have

made it the lowest sugar content of any Greek yogurt on the market - induced Plaintiff and the

14
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class to pay a higher price for this yogurt than cheaper yogurts sold by Defendant’s competitors
which had far less sugar than what was actually contained in “Whole Foods 365 Everyday Value

Plain Greek Yogurt.”

COUNT 11T
NEW JERSEY BREACH OF EXPRESS WARRANTY

89. Plaintiff incorporates all preceding paragraphs of this complaint as if set forth fully
herein.

90. By operation of New Jersey law, Defendant entered into a contract with each
New Jersey class member when the member purchased a container of “Whole Foods 365
Everyday Value Plain Greek Yogurt” in New Jersey.

91. By operation of New Jersey law, the terms of this contract included an express warranty
incorporating the identical affirmation, promise and description by Defendant regarding “Whole
Foods 365 Everyday Value Plain Greek Yogurt,” made in writing on the “Nutrition Facts” label,
which stated that the good contained 2 grams of sugar per 170 gram serving.

92. The relevant terms and language of the express warranty between Defendant and each
member of the class are identical.

93. Defendant has breached the terms of this express warranty in an identical manner for

each class member because “Whole Foods 365 Everyday Value Plain Greek Yogurt” did not and

could not conform to the affirmation, promise and description on this label because, in fact, the
product actually contained over 11 grams of sugar per serving.
94. As a direct and proximate result of this breach of express warranty by Defendant, each

member of the class has suffered economic loss.

15
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COUNT IV

TRUTH IN CONSUMER CONTRACT,
WARRANTY AND NOTICE ACT

N.J.S.A. 56:12-14 et seq
95. Plaintiff incorporates all preceding paragraphs as though fully set forth at length
herein.
96. Plaintiff and the class are “consumers” within the meaning of N.J.S.A. 56:12-
15 and 16.
97. Defendant is a “seller” within the meaning of N.J.S.A. 56:12-15 and 16.
98. The “Nutrition Facts” label on “Whole Foods 365 Everyday Value Plain Greek Yogurt?

is both a consumer “notice” and “warranty™ within the meaning of N.J.S.A. 56:12-15 and 16.

99. By the acts alleged herein, Defendant has violated N.J.S.A. 56:12-16 because, in the

course of Defendant’s business, Defendant has offered written consumer notices and warranties
to Plaintiff and the class which contained provisions which violated their clearly established
legal rights under federal law, within the meaning of N.J.S.A. 56:12-15.

100. Specifically, the clearly established rights of Plaintiff and the class under federal law
include the right under the Nutrition Labeling and Education Act of 1990 (“NLEA”) and
21 CFR 101.9 (g)(5), which provide that a food with a label declaration of calories, sugars, total
fat, saturated fat, trans fat, cholesterol, or sodium shall be deemed to be misbranded under
section 403(a) of the Act if the nutrient content of the composite is greater than 20 pcfcem in
excess of the value for that nutrient declared on the label.

101. The purpose pf the NLEA and its implementing regulations was to prohibit the |

mislabeling of products in the manner which occurred in the case at bar.

16
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102. Moreover, the clearly established rights of Plaintiff and the class under state law
include the right not to be subjected to false written affirmative statements of fact in the sale of
goods, as prohibited by N.J.S.A. 56:8-2.

103. Pursuant to N.J.S.A. 56:12-17, this class complaint seeks a statutory penalty of $100 for
each class member, as well as actual damages and attorney’s fees and costs.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff asks this court to:
a. Certify the proposed class as a class action pursuant to R 4:32;
b. Enter an order for injunctive and declaratory relief as described herein;

c. Enter judgment in favor of each class member for damages suffered as a result
of the conduct alleged herein, to include interest and pre-judgment interest;

d. Award plaintiff reasonable attorneys’ fees and costs;
e. Award plaintiff and the class treble damages;

f. Award each class member a $100 statutory penalty under N.J.S.A. 56:12-17;
and

h. Grant such other and further legal and equitable relief as the court deems just
and equitable.

JURY DEMAND

Plaintiff hereby demands a trial by jury as to all issues so triable.

DeNITTIS OSEFCHEN, P.C.

» (\EP
Dated: ‘3/ 8/ \s @

A. OSEYCHVVN
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CERTIFICATION PURSUANT TO R. 4:5-1

To the best of Plaintiff’s knowledge, there are no other actions based on the same facts
pending against Defendant in New Jersey or any New Jersey law. No arbitration proceeding is
pending or contemplated. There is an action against Defendant in federal court in Massachusetts
that does not raise any claims under New Jersey law. There are no other parties known to
Plaintiff at this time who should be joined in this action.

CERTIFICATION PURSUANT TO N.J.S.A. 56:8-1 et seq.

The undersigned hereby certify that a copy of this complaint has been forwarded to the
Attorney General of the State of New Jersey and the Burlington County Offices of Consumer
Affairs.

DESIGNATION OF TRIAL COUNSEL

Pursuant to R. 4:25-4, Stephen DeNittis is designated as trial counsel.

DeNITTIS OSEFCHEN, P.C.

Dated: "5/8//[%

18
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A Whole Foods 365 Greek yogurt has five times more sugar than its nutrition label

shows

Consumer Reports' tests reveal the plain fat-free yogurt has 11 grams of sugar per serving
Published: July 17, 2014 05:00 PM

Nutrition Facts
'«:ﬁt‘f&mm 4

Total Carbohydrate 160
Dietary Fiber 2g
Sugars 2g

During a recent test of plain Greek yogurts for nutrition and taste, our food experts noted something
curious about Whole Foods 365 Every Day Value Plain Fat-Free Greek Yogurt. While the Nutrition
Facts labels on the other 12 plain yogurts we evaluated had a range of between 5 and 10 grams of
sugar per 8-ounce serving, this 365 yogurt listed only 2 grams.

Too good to be true? To find out, we analyzed six samples of the yogurt from six different lots for
sugar content. The resuits showed an average of 11,4 grams per serving—more than five times
what's listed on the label.

To put this in context, bear in mind that all yogurt naturally contains the sugar lactose. That means
that even plain yogurts-and those made with non-nutritive sweeteners such as stevia and sucralose
gnot just flavored yogurts that contain added sugar) have some sugar. What's more, the label on this

65 yogurt also listed 16 grams of total carbohydrate per serving. Since lactose provides the vast
majority of carbs in yogurt, the numbers just didn't add up.

One of Whole Foods Market's slogans is "Health Starts Here.” On the company’s website, you'll find a list of more than 76 ingredients it
deems "unacceptable” for use in foods sold in its stores, including hi?h»fructose corn syrup, partially hydrogenated oils, and artificial
colors, Given Whole Foods' care and attention to food content, this discrepancy inthe sugar content in one of its own branded products is
that much more bewildering.

Find out how to make your own Greek yogurt. Plus learn how we rated Greek yogurt dips and frozen Greek yogurt.

When we contacted Whole Foods Market, a company spokesman expressed surprise about our data. In a statement, the company said:
“We are working with our vendor to understand the testing results you have provided. They are not consistent with testing results we have
relied upon from reputable third-party labs, We take this issue seriously and are investigating the matter, and will of course take corrective
action if any is warranted.”

We'll let you know when we get an update from Whole Foods. In the meantime, know that Whole Foods 365 Every Day Value Plain Fat-
Free Greek Yogurt is a nutritious food to be sure. It's rich in protein and calcium and it received an Excellent score for nutrition in.our
tests, even when we analyzed it with 11.4 grams of sugar.

But our data show that its sugar content is in line with other plain Greek Yoguﬁs. For people with diabetes and others who watch their
sugar intake carefully, every gram—whether it's added or occurs naturally in a food—counts, and consumers have the right to expect that
what they read on Nutrition Facts labels is correct:

—Consumer Reports

Copyright © 2008-2014 Consumer Reports. No reproduction, in whole or.in part, without written permission.

http://consumerreports.org/content/cro/en/health/news-archive/z2014/July/howmuchsugaryo... 8/7/2014
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Pleading will be rejected for filing, under Rule 1:5-6(c), [OverrPAYMENT:
if information above the black bar is not completed
or attorney’s signature is not affixed BATCH NUMBER:
ATTORNEY / PRO SE NAME TELEPHONE NUMBER COUNTY OF VENUE
Joseph A. Osefchen, Esquire (856) 797-9951 Burlington E]
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@.cT Corporation

TO: Roberta Lang

Whole Foods Market, Inc.

. 550 Bowie Street
Austin, TX 78703

Filed 10/02/14 Page 2 of 34 PagelD: 32

Service of Process
Transmittal
09/03/2014 |

CT Log Number 525636982

RE:  Process Served in New Jersey

FOR:

‘Whole Foods Market Group; Inc. (Domestic State: DE)

ENCLOSED ARE COPIES OF LEGAL PROCESS RECEIVED BY THE STATUTORY AGENT OF THE ABOVE COMPANY AS FOLLOWS:

TITLE OF ACTION:
DOCUMENT(S) SERVED:
COLRT/AGENCY:
NATURE OF ACTION:

ON WHOM PROCESS WAS SERVED:
DATE AND HOUR OF SERVICE:
JURISDICTION SERVED 1
APPEARANCE OR ANSWER DUE:

ATTORNEY(S) /| SENDER(S):

ACTION ITEMS:

BIGNED:
ADDRESS: .

TELEPHOME:

‘Plain Greek Yogurt <

Mark Bilder, on behalf of himself and all others similarly situated, Pltf. vs, Whole

Foods Market, Inc, and Whole Foods Market Group, Inc., Dfts.

Letter(s), Attachment(s), Notice(s), First Amended Class Action Complaint(s),
Certification(s), Exhibit(s)

Burlington County Superior Court - Law Division, NJ
Case # BURL190414

Product Liability Litigation - Breach of Warranty - Whole Foods 365 Everyday Value
ng Injunctive and Declaratory Relief

The Corporation Trust Company, West Trenton, NJ
By Courier on 09/03/2014
New Jersey

Within 35 days from the date you received the summons, not counting the date you
received it

Joseph A. Osefchen
DeNittis Osefchen, P.C.
5 Greentree Centre
525 Route 73 North
Suite 410

Mariton, NJ 08053
856-797-9951

CT has retained the current log, Retain Date; 09/05/2014, Expected Purge Date;
09/10/2014 '

Image SOP

Email Notification, Email Process SOP@WHOLEFOODS.COM

Email Notification, Roberta Lang barbara.jenkins@wholefoods.com

The Corporation Trust Company
820 Bear Tavern Road

:3rd Floor

West Trenton, NJ 08628
609-538-1818

Page 1 of 1/AR

Information displayed on this transmittal Is for CT Corporation's
record keeping purposes only and is provided to the reciplent for
quick reference. This Infarmation does not constitute a legal
opinion as to the nature of action, the amount of damages, the
answer date; or. any information contained in the documents’
themselves. Reciplent is responsible for interpreting said
docurments and for taking appropriate action. Signatures on
certified mall receipts confirm receipt of package only, not
contents,
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[P OWEW FedBy, |
LeClairRyan CAD: 10018427SINETI550
One Rivedfront Plaza
1037 Raymond Boudavard Delivery Address Bas Cods
Newark, NJ 07102 E N . 1 I
e | | AR GENRI
SHIP TO: (609) 5331813 BiLL SENDER
C/O Registered Agent Corporate Trus m., e
United Services Automobile Assoc. g?:, s,
820 BEAR TAVERN RD
EWING TOWNSHIP, NJ 08628
WED - 03 SEP AA
STANDARD OVERNIGHT
TRKE
7710 1353 5239
08628

E2 TTNA EWR

| AN

1. Use the 'Print' button on this page to print your labe! to your laser or inkjet printer.
2. Fold the printed page along the horizontal line.
3. Place label in shipping pouch and affix it to your shipment so that the barcode portion of the labe! can be read and scanned.

Waming: Use only the printed original label for shipping. Using a photocopy of this label for shipping purposes is fraudulent and could resuilt in additional billing charges, along with
the cancellation of your FedEx account number.

Use of this system constitutes your agresment to the servica conditions in the current FedEx Service Guide, available on fedex.com.FedEx will not be responsible for any daimin
axcess of $100 per package, whether the resutt of loss, damage, delay, non-delivery,misdslivery,or misinformation, unless you declare a higher value, pay an additional charge,
document your actual loss and file a timely claim.Limitations found in the current FedEx Service Guide apply. Your right to recover from FedEx for any loss, including intrinsic value
of the package, loss of sales, incoma interest, profit, attorney's fees, cosls, and other forms of damage whether direct, incidental, consequential, or special is limited to the greater of
_$100 or the authorized declared value. Recovery cannot exceed aciual documented loss.Maximum for items of extraordinary value is $1,000, e.q. jewelry, precious metals,
negotiable instruments and other items listed in our ServiceGuide. Written claims must be filed within strict time limits, see current FedEx Service Guide.
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DeNITTIS OSEFCHEN, P.C.

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
5 GREENTREE CENTRE
525 ROUTE 73 NORTH, SUITE 410
MARLTON, NEW JERSEY 08053
TEL: (856) 797-9951 FAX: (856) 797-9978

www.denittislaw.com

STEPHEN P, DENITTIS* 1SI5MARKET STREET, SUITE 1200
JOSEPH A. OSEFCHEN PHILADELPHIA, PA 19102
SHANE T. PRINCE* TEL: (215) 564-1721

FAX: (215) 564-1759

* MEMBER OF THE NJ & PA BAR
» CERTIFIED CIVIL TRIAL ATTORNEY BY THE
SUPREME COURT OF NEW JERSEY

September 3, 2014

Via Hand Delivery
The Corporation Trust Company

As registered agent for Whole Foods Market Group, Inc.
820 Bear Tavern Road
West Trenton, NJ 08628

Re: Bilder, et al. v. Whole Foods Market Group, Inc.
Docket No. BUR-L-1904-14

Dear Sir or Madam:

Enclosed please find a copy of the Summons and Complaint in the above captioned
matier. Please provide your response pursuant to the Rules of the Court.

Thank you for your attention in this matter.
Very truly yours,

De@ITTIS SEFCHEN,

JO%P . OSEFCHE
JAO: jra
Encl.
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DeNITTIS OSEFCHEN, P.C.
5 Greentree Centre

525 Route 73 North, Suite 410
Marlton, New Jersey 08053
(856) 797-9951

Attorneys for Plaintiff

MARK BILDER, on behalf of himself and all others

similarly situated, SUPERIOR COURT OF NEW JERSEY
Plaintiff, LAW DIVISION
BURLINGTON COUNTY
V.
DOCKET NUMBER: BUR-L-1904-14
WHOLE FOODS MARKET, INC.,
Defendant

CLASS ACTION

From The State of New Jersey
To The Defendant(s) Named Above: Whole Foods Market Group, Inc.

The plaintiff, named above, has filed a lawsuit against you in the Superior Court of New
Jersey. The complaint attached to this summons states the basis for this lawsuit. If you dispute
this complaint, you or your attorney must file a written answer or motion and proof of service
with the deputy clerk of the Superior Court in the county listed above within 35 days from the
date you received the summons, not counting the date you received it. (The address of each
deputy clerk of the Superior Court is provided.) If the complaint is one in foreclosure, then you
must file your written answer or motion and proof of services with the Clerk of the Superior
Court, Hughes Justice Complex, P.O. Box 971, Trenton, NJ 08625-0971. A filing fee payable to
the Clerk of the Superior Court and a completed Case Information Statement (available from the
deputy clerk of the Superior Court) must accompany your answer or motion to plaintiff’s
attorney whose name and address appear above, or to plaintiff, if no attomey is named above. A
telephone call will not protect your rights; you must file and serve a written answer or motion
(with fee of $135.00 and completed Case Information Statement) if you want the court to hear
your defense.

If you do not file and serve a written answer or motion within 35 days, the court may
enter a judgment against you for the relief plaintiff demands, plus interest and costs of suit. If
judgment is entered against you, the Sheriff may seize your money, wages or property to pay all
or part of the judgment.
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If you cannot afford an attorney, you may call the Legal Services office in the county
where you live. A list of these offices is provided. If you do not have an attorney and are not
eligible for fee legal assistance, you may obtain a referral to an attorney by calling one of the
Lawyer Referral Services. A list of these numbers is also provided.

Dated: September 3, 2014 /s/ MICHELLE M. SMITH
Clerk of the Superior Court

Name of defendant(s) to be served: Whole Foods Market Group, Inc.
c¢/o The Corporation Trust Company, Registered Agent
820 Bear Tavern Road
West Trenton, NJ 08628
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»

ATLANTIC COUNTY:

Deputy Clerk of the Superior Court
Civil Division, Direct Filing

1201 Bacharach Blvd., First Fl.
Atlantic City, NJ 08401

BERGEN COUNTY:

Deputy Clerk of the Superior Court
Case Processing Section, Room 119
Justice Center, 10 Main St.
Hackensack, NJ 07601-0769

BURLINGTON COUNTY:
Deputy Clerk of the Superior Court
Central Processing Office

Attn: Judicial Intake

First Fl., Courts Facility

49 Rancocas Road

Mt. Holly, NJ 08060

CAMDEN COUNTY:

Deputy Clerk of the Superior Court
Civil Processing Office

1% Fl., Hall of Records

101 S. 5' Street

Camden, NJ 08103

CAPE MAY COUNTY:

Deputy Clerk of the Superior Court
9 N. Main Street

Box DN-209

Cape May Court House, NJ 08210

CUMBERLAND COUNTY:
Deputy Clerk of the Superior Court
Civil Case Management Office
Broad & Fayette Sts., P.O. Box 615
Bridgeton, NJ 08302

ESSEX COUNTY:

Deputy Clerk of the Superior Court
50 West Market Street

Room 131

Newark, NJ 07102

LAWYER REFERRAL
(609) 345-3444
LEGAL SERVICES
(609) 348-4200

LAWYER REFERRAL
(201) 488-0044
LEGAL SERVICES
(201) 487-2166

LAWYER REFERRAL
(609) 261-4862
LEGAL SERVICES
(609) 261-1088

LAWYER REFERRAL
(856) 964-4520
LEGAL SERVICES
(856) 964-2010

LAWYER REFERRAL
(609) 463-0313
LEGAL SERVICES
(609) 465-3001

LAWYER REFERRAL
(856) 692-6207
LEGAL SERVICES
(856) 451-0003

LAWYER REFERRAL
(973) 622-6207
LEGAL SERVICES
(973) 624-4500
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>

GLOUCESTER COUNTY:
Deputy Clerk of the Superior Court
Civil Case Management Office
Attn: Intake

First Fl., Court House

1 North Broad Street, P.O. Box 129
Woodbury, NJ 08096

HUDSON COUNTY:

Deputy Clerk of the Superior Court
Superior Court, Civil Records Dept.
Brennan Court House — 1* Floor
583 Newark Avenue

Jersey City, NJ 07306

HUNTERDON COUNTY:
Deputy Clerk of the Superior Court
Civil Division

65 Park Avenue

Flemington, NJ 08862

MERCER COUNTY:

Deputy Clerk of the Superior Court
Local Filing Office, Courthouse

175 South Broad St., P.O. Box 8068
Trenton, NJ 08650

MIDDLESEX COUNTY:

Deputy Clerk of the Superior Court
Administration Building

Third Floor

1 Kennedy Sq., P.O. Box 2633
New Brunswick, NJ 08903-2633

MONMOUTH COUNTY:
Deputy Clerk of the Superior Court
Court House, 71 Monument Park
P.O. Box 1269

Freehold, NJ 07728-1262

MORRIS COUNTY:

Deputy Clerk of the Superior Court
Civil Division

30 Schuyler P1., P.O. Box 910
Morristown, NJ 07960-0910

LAWYER REFERRAL
(856) 848-4589
LEGAL SERVICES
(856) 848-5360

LAWYER REFERRAL
(201) 798-2727
LEGAL SERVICES
(201) 792-6363

LAWYER REFERRAL
(908) 735-2611
LEGAL SERVICES
(908) 782-7979

LAWYER REFERRAL
(609) 585-6200
LEGAL SERVICES
(609) 695-6249

LAWYER REFERRAL
(732) 828-0053
LEGAL SERVICES
(732) 249-7600

LAWYER REFERRAL
(732) 431-5544
LEGAL SERVICES
(732) 866-0020

LAWYER REFERRAL
(973) 267-5882
LEGAL SERVICES
(973) 285-6911
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OCEAN COUNTY:

Deputy Clerk of the Superior Court
Court House, Room 119

118 Washington Street

Toms River, NJ 08754

PASSAIC COUNTY:

Deputy Clerk of the Superior Court
Civil Division

Court House

77 Hamilton Street

Paterson, NJ 07505

SALEM COUNTY:

Deputy Clerk of the Superior Court
92 Market St., P.O. Box 18

Salem, NJ 08079

SOMERSET COUNTY:

Deputy Clerk of the Superior Court
Civil Division Office

New Court House, 3/ Fl.

P.O Box 3000

Somerville, NJ 08876

SUSSEX COUNTY:

Deputy Clerk of the Superior Court
Sussex County Judicial Center
43-47 High Street

Newton, NJ 07860

UNION COUNTY:

Deputy Clerk of the Superior Court
1% Fl., Court House

2 Broad Street

Elizabeth, NJ 07207-6073

WARREN COUNTY:

Deputy Clerk of the Superior Court
Civil Division Office

Court House, 413 Second Street
Belvidere, NJ 07823-1500
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LAWYER REFERRAL
(732) 240-3666
LEGAL SERVICES
(732) 341-2727

LAWYER REFERRAL
(973) 278-9223
LEGAL SERVICES
(973) 345-7171

LAWYER REFERRAL
(856) 935-5628
LEGAL SERVICES
(856) 451-0003

LAWYER REFERRAL
(908) 685-2323
LEGAL SERVICES
(908) 231-0840

LAWYER REFERRAL
(973) 267-5882
LEGAL SERVICES
(973) 383-7400

LAWYER REFERRAL
(908) 353-4715
LEGAL SERVICES
(908) 354-4340

LAWYER REFERRAL
(973) 267-5882
LEGAL SERVICES
(973) 475-2010




Bunun%%l? &Mv-%l%-RBK-\JS Document 1-3 Filed 10/02/14 Page 10 of 34 PagelD: 40

SUPERIOR COURT ¢ - i

49 RANCOCAS ROAD

- MT HOLLY NJ 08060
) TRACK ASSIGNMENT NOTICE

COURT TELEPHONE NO. (609) 518-2815

COURT HOURS 8:30 AM - 4:30 PM

DATE: AUGUST 12, 2014
RE: BILDER VS WHOLE FOODS MARKET INC
DOCKET: BUR L -001904 14

THE ABOVE CASE HAS BEEN ASSIGNED TO: TRACK 2.°

DISCOVERY IS 300 DAYS AND RUNS FROM THE FIRST ANSWER OR 90 DAYS
FROM SERVICE ON THE FIRST DEFENDANT, WHICHEVER COMES FIRST.

THE PRETRIAL JUDGE ASSIGNED IS: HON JOHN E. HARRINGTON

IF YOU HAVE ANY QUESTIONS, CONTACT TEAM 002
AT: (609) 518-2820.

IF YOU BELIEVE THAT THE TRACK IS INAPPROPRIATE YOU MUST FILE A
CERTIFICATION OF GOOD CAUSE WITHIN 30 DAYS OF THE FILING OF YOUR PLEADING.
PLAINTIFF MUST SERVE COPIES OF THIS FORM ON ALL OTHER PARTIES IN ACCORDANCE
WITH R.4:5A-2. ' _
ATTENTION:
ATT: STEPHEN DENITTIS
DENITTIS OSEFCHEN PC
525 ROUTE 73 NORTH
5 GREENTREE CENTRE SUITE 410
MARLTON NJ 08053

JUCFLYO
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DeNITTIS OSEFCHEN, P.C. vt COUNTY
5 Greentree Centre TR L TP

525 Route 73 North, Suite 410 corlvnt =g P 2l
Marlton, New Jersey 08053

(856) 797-9951 RrUEIVED
Attorneys for Plaintiff . BY: 005
MARK BILDER, on behalf of himself and all others .
similarly situated, SUPERIOR COURT OF NEW JERSEY
Plaintiff, LAW DIVISION
BURLINGTON COUNTY
V.

DOCKET NUMBER: BUR-L-1904-14
WHOLE FOODS MARKET, INC., and WHOLE
FOODS MARKET GROUP, INC,, FIRST AMENDED CLASS ACTION
COMPLAINT

Defendants

INTRODUCTION

1. This is a class action, brought under New Jersey law, on behalf of a class of New Jersey
citizens who purchased “Whole Foods 365 Everyday Value Plain Greek Yogurt,” in one of the
12 Whole Foods Market stores located in New Jersey, between August 6, 2008 and the present.

2. The “Nutrition Facts” label on each and every container of “Whole Foods 365 Everyday
Value Plain Greek Yogurt” states in uniform language that this product contains 2 grams of
sugar per 170 gram serving.

3. This written, uniform statement of fact on each such “Nutrition Facts” label is false.

4. In actuality, as confirmed in six recent tests conducted by the noted consumer
publication “Consumer Reports,” the “Whole Foods 365 Everyday Value Plain Greek Yogurt”
contains at least 11.4 grams of sugar per 170 gram serving - nearly six times the amount stated
on the product’s label. See Attachment A, Consumer Report article dated July 17, 2014.

5. Whole Foods Market’s website brags to consumers about how thoroughly Whole
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Foods Market checks the accuracy of the labels of its store brands, telling consumers:
“Our Private Label registered dietician reviews each nutrition
label for accuracy and completeness before the label is printed. All
attempts are made to review nutrition labels on a regular basis to
ensure accuracy”

6. Unless this statement on Defendants’ website is false, then Whole Foods Market was
fully aware of the contents of its store brand Greek yogurt and of the fact that the yogurt’s sugar
content does not match what is stated on the label.

7. Upon information and belief, Defendants have been fully aware that they were
drastically understating the amount of sugar on the “Whole Foods 365 Everyday Value Plain
Greek Yogurt” label and that the actual sugar content of the product was many times higher than
the 2 grams per serving falsely stated on the label.

8. The Greek yogurt offered by Defendants’ competitors generally have a listed sugar

content of between 5 and 10 grams of sugar per serving.

9. No Greek yogurt on the market actually has only 2 grams of sugar per serving.

10. Indeed, all Greek yogurt — even yogurt to which no sugar is added and/or which is
artificially “sweetened”-; naturally contains more than 2 grams of sugar lactose.

11. By falsely claiming a sugar content of only 2 grams per serving, Defendants sought to
give themselves a competitive advantage and to use this false statement of contents to induce
consumers to purchase “Whole Foods 365 Everyday Value Plain Greek Yogurt.”

12. Despite the test results published by Consumer Reports, Whole Foods Market has not
pulled the mislabeled yogurt off its shelves and continues to sell the mislabeled product to
consumers in its New Jersey stores every day.

13. This complaint seeks injunctive, declaratory and monetary relief for Plaintiff and the
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proposed class of New Jersey purchasers, under the New Jersey Declaratory Judgment Act,

N.J.S.A. 2A:16-51 et seq., the New Jersey Consumer Fraud Act, N.J.S.A. 56:8-1 et seq., New

Jersey common law relating to express warranty and the New Jersey Truth in Consumer
Contract, Warranty and Notice Act, N.J.S.A. 56:12-14 through 18.
JURISDICTION AND VENUE

14. All claims in this matter arise exclusively under New Jersey law.

15. This matter is properly venued in the New Jersey Superior Court of New Jersey,
Burlington County, in that Plaintiff Bilder purchased “Whole Foods 365 Everyday Value Plain
Greek Yogurt” at the Whole Foods Market located in Evesham Township, Burlington County,
and Defendant Whole Foods Market, Inc. does business, inter alia, in Burlington County, New
Jersey.

THE PARTIES

16. Plaintiff Bilder resides in Atlantic County, New Jersey.

17. Like all members of the proposed class, Plaintiff Bilder is a New Jersey citizen who
purchased “Whole Foods 365 Everyday Value Plain Greek Yogurt” from a Whole Foods Market
located in New Jersey between August 8, 2008 and August 8, 2014 which stated on “Nutrition
Facts” label that the yogurt contained “Sugars 2g” per 170 gram serving.

18. Specifically, Plaintiff Bilder purchased “Whole Foods 365 Everyday Value Plain
Greek Yogurt” from the Whole Foods Market located in Evesham Township, New Jersey on
various dates between August 8, 2008 and August 8, 2014, including on August 6, 2014, when
Mr. Bilder purchased three containers of 2% “Whole Foods 365 Everyday Value Plain Greek

Yogurt” for $1.29 each at the Whole Foods Market in Evesham, New Jersey, each of which -
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stated on the label that the product contained “Sugars 2g” per 170 gram serving. See Attachment
B.

19. Defendant Whole Foods Market, Inc. is incorporated in Texas and maintains its principal
executive offices at 550 Bowie Street in Austin, Texas.

20. Defendant Whole Foods Market Group, Inc. is a wholly owned subsidiary of Whole
Foods Market Inc. which is incorporated in Delaware and maintains its principal executive
offices at 550 Bowie Street in Austin, Texas.

21. T;)gether, Defendants Whole Food Market Inc. and Whole Foods Market Group, Inc.
jointly manufactured, distributed, advertised, labeled and sold “Whole Foods 365 Everyday
Value Plain Greek Yogurt,” with each defendant jointly determining that each such container
would state that the product contained “Sugars 2g” per serving on the product’s label.

CLASS ACTION ALLEGATIONS

22. Plaintiff brings this action as a class action pursuant to R 4:32, on behalf of a class
defined as:
All New Jersey citizens who, between August 8, 2008 and the
present, purchased “Whole Foods 365 Everyday Value Plain

Greek Yogurt” from a Whole Foods Market located in New
Jersey.

23. Plaintiff also brings this action as a class action pursuant to R 4:32, on behalf of a sub-
class defined as:
All New Jersey citizens who, between August 8, 2008 and the
present, purchased “2% Whole Foods 365 Everyday Value Plain

Greek Yogurt” from a Whole Foods Market located in the State of
New Jersey.

24. Plaintiff also brings this action as a class action pursuant to R 4:32, on behalf of a sub-

class defined as:
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All New Jersey citizens who, between August 8, 2008 and the
present, purchased “Whole Foods 365 Everyday Value Plain
Greek Yogurt” from a Whole Foods Market located in New
Jersey, using a credit card, debit card or via Whole Foods
Market’s “online ordering” program.

25. Plaintiff also brings this action as a class action pursuant to R 4:32, on behalf of a sub-
class defined as:

All New Jersey citizens who, between July 18, 2014 and the present,
purchased “Whole Foods 365 Everyday Value Plain Greek
Yogurt” from a Whole Foods Market located in New Jersey, using
a credit card, debit card or via Whole Foods Market’s “online
ordering” program.

26. The class and sub-classes for whose benefit this action is brought are so numerous that
joinder of all members is impracticable.

27. Upon information and belief, the proposed class is composed of over 10,000 persons and
each proposed sub-class is composed of at least 5000 persons.

28. No violations alleged in this complaint are a result of any oral communications or
individualized interaction of any kind between class members and Defendants.

29. Rather, all claims in this matter arise from the identical, false, written affirmative
statements on the “Nutrition Facts” label on “Whole Foods 365 Everyday Value Plain Greek
Yogurt,” which states in uniform language that the product contains “Sugars 2g” per 170 gram
serving.

30. There are common questions of law and fact affecting the rights of the class and subclass

members, including, inter alia, the following:

a. Whether “Whole Foods 365 Everyday Value Plain Greek Yogurt”
contains more than “Sugars 2g” per 170 gram serving;
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b. Whether Defendants were aware that “Whole Foods 365 Everyday
Value Plain Greek Yogurt,” contained at least 11 grams of sugar per
170 gram serving;

¢. The date Defendants became aware that “Whole Foods 365 Everyday
Value Plain Greek Yogurt,” contained at least 11 grams of sugar per
170 gram serving;

d. Whether Defendants’ act in placing the words “Sugars 2g” per 170
gram serving on Defendant’s “Nutrition Facts” label for “Whole
Foods 365 Everyday Value Plain Greek Yogurt,” was a false,
misleading or deceptive affirmative representation of fact in violation
of N.J.S.A. 56:8-2 , the New Jersey Consumer Fraud Act;

e. Whether Defendants’ act in placing the words “Sugars 2g” per 170
gram serving on Defendant’s “Nutrition Facts” label for “Whole
Foods 365 Everyday Value Plain Greek Yogurt” violated New Jersey
common law regarding express warranty;

f. Whether Defendants’ act in placing the words “Sugars 2g” per 170
gram serving on Defendant’s “Nutrition Facts” label for “Whole
Foods 365 Everyday Value Plain Greek Yogurt” violated the New
Jersey Truth in Consumer Contract, Warranty and Notice Act; and
g. Whether Plaintiff and the class are entitled to an order for declaratory
and injunctive relief directing Defendants to participate in a court-
supervised program of refund and/or recall of “Whole Foods 365
Everyday Value Plain Greek Yogurt” which contain the label
described herein.
31. Plaintiff is a member of the class and sub-classes he seeks to represent.
32. The claims of Plaintiff are not only typical of all class and sub-class members, they are
identical.
33. All claims of plaintiff and the class and sub-classes arise from the same identical, false,

written statement of affirmative fact on the “Nutrition Facts” label for “Whole Foods 365

* Everyday Value Plain Greek Yogurt” which stated “Sugars 2g” per 170 gram serving.

34. All claims of plaintiff and the class are based on the exact same legal theories.

35. Plaintiff has no interest antagonistic to, or in conflict with, the class or sub-class.

6
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36. Plaintiff will thoroughly and adequately protect the intérests of the class and sub-class,
having retained qualified and competent legal counsel to represent himself and the class and sub-
class.

37. Defendants have acted and refused to act on grounds generally applicable to the class and
sub-class, thereby making appropriate injunctive and declaratory relief for the class as a whole.

38. The prosecution of separate actions by individual class members would create a risk of
inconsistent or varying adjudications.

39. A class action is the only practical, available method for the fair and efficient
adjudication of the controversy since, inter alia, the damages suffered by each class member
were less than $5 per container purchased and, as such, individual actions are not economically
feasible.

40. Common questions will predominate, and there will be no unusual manageability issues.

FACTUAL ALLEGATIONS

41. Defendants are in the business of manufacturing, distributing, marketing, and selling,
inter alia, “Whole Foods 365 Everyday Value Plain Greek Yogurt.”

42. The “Whole Foods 365 Everyday Value Plain Greek Yogurt” is a an exclusive Whole
Foods Market store brand, which, as with Defendants’ other products, Defendants sell under the
store motto “Health Starts Here.”

43. Whole Foods Market’s website touts the high nutritional value of its products, stating:

r “I-I.ealthy eating is.a basic founda.tion for ol?timum. hea!th and well-
being. By supporting healthy eating education we inspire and

empower our stakeholders to make the best health-supportive,

delicious foods choices to maximize personal health and vitality.”

44, Defendants maintain 12 Whole Foods Markets in New Jersey.
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45. Since the initial offering of “Whole Foods 365 Everyday Value Plain Greek Yogurt,”
each and every “Nutrition Facts” label on each container of “Whole Foods 365 Everyday Value

Plain Greek Yogurt” sold by Defendants has falsely stated that this yogurt contains “Sugars 2 g’

per serving.

12% nwm T
Fiber<lg 3%
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46. “Whole Foods 365 E\}‘eryda)'f Value Plain Greek Yogurt” comes in two varieties: a
“2% milk fat” version and a “O%; milk fat” version. ‘

47. Both plain versions oontaiﬁ identical statements on the label that the product contains
“Sugars 2g” per 170 gram serving.

48. Both plain versions actually contain over 11 grams of sugar per 170 gram serving.

49. In July of 2014, the noted consumer publication “Consumer Reports” published the
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results of six recent tests conducted by Consumer Reports on “Whole Foods 365 Everyday Value
Plain Greek Yogurt,” which revealed to the public that “Whole Foods 365 Everyday Value Plain
|| Greek Yogurt” contains at least 11.4 grams of sugar per 170 gram serving - nearly six times the
stated on the product’s label. See Attachment A, Consumer Report article dated July 17, 2014.
50. Defendants, as developers, manufacturers, and exclusive sellers and distributors of
“Whole Foods 365 Everyday Value Plain Greek Yogurt” have been aware since the product’s
inception that the product contains more than 5 times the amount of sugar represented on the
product’s “Nutrition Facts” label.
51. Indeed, Whole Foods Market’s website brags to consumers about how thoroughly Whole
Foods Market checks the accuracy of the labels of its store brands, telling consumers:
“QOur Private Label registered dietician reviews each nutrition
label for accuracy and completeness before the label is printed. All

attempts are made to review nutrition labels on a regular basis to
ensure accuracy”

52. Unless such statements are false, then Defendants were fully aware of the contents of its
store brand Greek yogurt.

53. Moreover, Defendants were aware that no Greek yogurt on the market has only 2 grams
of sugar per 170 gram serving and that the lowest sugar content of any Greek yogurt for sale is 5
grams per serving; more than twice as much as what Defendant falsely stated on the label for
“Whole Foods 365 Everyday Value Plain Greek Yogurt.”

54. Defendants’ act in vastly understating the sugar content of “Whole Foods 365 Everyday
Value Plain Greek Yogurt” is not harmless trivia. For many members of the class, sugar content
is an important component of their diet.

55. Defendants were fully aware that drastically understating the sugar content on the label of
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its “Whole Foods 365 Everyday Value Plain Greek Yogurt” would give Defendants a
competitive advantage over its competitors, all of which list a sugar content at least twice as high
as the 2 grams per serving falsely stated on Defendants’ label.

56. Many of Defendants’ competitors sell their Greek yogurt for substantially less than the

price charged by Defendants for “Whole Foods 365 Everyday Value Plain Greek Yogurt.”

57. Indeed, numerous internet blogs and consumer websites maintain that Whole Foods
Market’s prices are generally higher than those of competing grocery stores, leading some
consumers to nickname it “Whole Paycheck Market.”

58. These sites maintain that Whole Foods Market attempts to justify its generally higher
prices by claiming that the “value” of Defendants’ products derives from its high quality and the
fact that it is “healthier”” than other foods.

59. For example, Whole Foods Market’s website states:

“Qur goal is to sell the highest quality ingredients that also offer
high value for our consumers. High value is a product of high
quality at a competitive price. Our product quality standards focus
on ingredients, freshness, taste nutritive value, safety and/or
appearance.”

60. It appears that Whole Foods Market attempts to convey the idea to its customers that its

" higher prices are “worth it” because it has higher quality and healthier products.

61. By falsely understating the sugar content of “Whole Foods 365 Everyday Value Plain
Greek Yogurt,” Defendants made it seem as if the higher price of this product was justified
because it had only 2 grams of sugar per serving; which ~ if true — would have made it the Greek
yogurt with the lowest sugar content on the market.

62. Thus, it was Defendants’ conscious intent to induce consumers to purchase “Whole

10
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Foods 365 Everyday Value Plain Greek Yogurt” by falsely stating thét the sugar content per
serving was only 2 grams, when, in fact, the actual sugar content was over 11 grams per serving;
higher than the cheaper Greek yogurts being sold by Defendants’ competitors.

63. Finally, there can simply no dispute that after the Consumer Reports report was published
on July 17, 2014, Whole Foods Market had actually notice that the label on its “Whole Foods
365 Everyday Value Plain Greek Yogurt” was erroneous and that this product had more than 5
times the amount of sugar per serving than what it stated on the label.

64. Despite this, Defendants have not removed the products bearing these erroneous labels
from Whole Foods Market shelves, and continued to sell this product, with the same
misstatement on the label, after July 17, 2014.

65. Indeed, Defendants continue to sell 2% “Whole Foods 365 Everyday Value Plain Greek
Yogurt,” with the same false statement that the product contains “Sugars 2g” per serving on the
label, to this very day.

66. Such conducts very clearly exhibits knowing intent on the part of Defendants.

COUNT 1

INJUNCTIVE AND DECLARATORY RELIEF UNDER THE
NEW JERSEY DECLARATORY JUDGMENTS ACT

N.J.S.A. 2A:16-51 et seq.
67. Plaintiff incorporates all preceding paragraphs as though fully set forth at length
herein.

68. Plaintiff and the class need, and are entitled to, a declaration that the sugar content per

170 grams of “Whole Foods 365 Everyday Value Plain Greek Yogurt” is substantially higher

11
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than 2 grams and that the statement on this product’s label that such a serving contains “Sugar
2g” is inaccurate.

69. Each Plaintiff and class member has a significant interest in this matter.

70. A justifiable controversy was presented in this case, rendering declaratory judgment
appropriate.

71. In addition, because the unlawful uniform conduct of Defendants continues, and is
on-going, the class also needs, and is entitled to, an order enjoining Defendants from selling
“Whole Foods 365 Everyday Value Plain Greek Yogurt” with the current erroneous label in New
Jersey and requiring Defendants to notify customers of the inaccuracy of the sugar content on
this label.

COUNT II
THE NEW JERSEY CONSUMER FRAUD ACT
N.J.S.A. 56:8-1 et seq.

72. Plaintiff incorporates all preceding paragraphs of this complaint as if set forth fully

herein.

73. This action does not raise any claims of common law fraud.

74. This action does not raise any federal claims.

75. The New Jersey Consumer Fraud Act clearly applies to all sales.of “Whole Foods 365
Everyday Value Plain Greek Yogurt” sold to New Jersey consumers in Whole Foods Market
stores located in New Jersey.

76. The New Jersey Consumer Fraud Act (“CFA”) was enacted to protect consumers against
sharp and unconscionable commercial practices by persons engaged in the sale of goods or

services. See Marascio v. Campanella, 298 N.J. Super. 491, 500 (App. Div. 1997).
12
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77. The CFA is a remedial statute which the New Jersey Supreme Court has repeatedly held
must be construed liberally in favor of the consumer to accomplish its deterrent and protective
purposes. See Furst v. Einstein Moomjy, 182 N.J. 1, 11-12 (2004)(“The Consumer Fraud Act
is remedial legislation that we construe liberally to accomplish its broad purpose of
safeguarding the public.”).

78. With regard to the CFA, “[t]he available legislative history demonstrates that the Act
was intended to be one of the strongest consumer protection laws in the nation.” New Mea
Const. Corp. v. Harper, 203 N.J. Super. 315, 319 (App. Div. 1986).

79. For this reason, the “history of the Act is one of constant expansion of consumer

protection.” Kavky v. Herballife International of America, 359 N.J. Super. 497, 504 (App. Div.

2003).

80. The CFA was intended to protect consumers “by eliminating sharp practices and

dealings in the marketing of merchandise and real estate.” Lemelledo v. Beneficial
Management Corp., 150 N.J. 255, 263 (1997).
81. Specifically, N.J.S.A. 56:8-2 of the CFA prohibits “unlawful practices,” which are
defined as:
“The act, use or employment of any unconscionable
commercial practice, deception, fraud, false pretense,
misrepresentation, or the knowing, concealment, suppression,
or omission of any material fact with intent that others rely
upon such concealment, suppression or omission whether or

not any person has in fact been misled, deceived or damaged
thereby.”

82. The catch-all term “unconscionable commercial practice” was added to the CFA by
amendment in 1971 to ensure that the Act covered, inter alia, “incomplete disclosures.” Skeer

v. EMK Motors, Inc., 187 N.J. Super. 465, 472 (App. Div. 1982).
13
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83. In describing what constitutes an “unconscionable commercial practice,” the New
Jersey Supreme Court has noted that it is an amorphous concept designed to establish a broad
business ethic. See Cox v. Sears Roebuck & Co., 138 N.J. 2, 18 (1994).

84. “Whole Foods 365 Everyday Value Plain Greek Yogurt” is a “credence good,” because
its properties énd purported benefits cannot be independently assessed or verified by the
consumer at the time of purchase and such properties and benefits are made known to consumers
only through the information provided on the label by the product's manufacturer and distributor.
See Lee v. Carter-Reed Co., L.L.C. 203 N.J. 496, 522 (2010). See also Richard A. Posner, An
Economic Approach to the Law of Evidence, 51 Stan. L.Rev. 1477, 1489 (1999) (“A good isa
credence good if the consumer cannot readily determine its quality by inspection or even
use, so that he has to take its quality ‘on faith.””).

85. The New Jersey Supreme Court in Lee v. Carter-Reed Co., L.L.C. 203 N.J. 496, 522

(2010), recently spoke regarding the relationship between dishonest product labeling and

credence goods, stating:

“A rational consumer does not randomly take a bottle of pills
off a shelf and then purchase it without reading the packaging
and labeling.”

86. In order to state a cause of action under the CFA, a plaintiff does not need to show

reliance by the consumer. See Varacallo v. Massachusetts Mut. Life Ins. Co., 332 N.J.Super. 31,

43,752 A.2d 807 (App.Div.2000); Gennari v. Weichert Co. Realtors, 148 N.J. 582, 607-608, 691
A.2d 350 (1997) (holding that reliance is not required in suits under the CFA because liability
results from “misrepresentations whether ‘any person has in fact been misled, deceived or
damaged thereby’”).

87. Rather, the CFA requires merely a causal nexus between the false statement and the
14
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purchase, not actual reliance. See Lee v. Carter-Reed Co.. L.L.C. 203 N.J. 496, 522 (2010)
(“causation under the CFA is not the equivalent of reliance”).
88. As stated by the New Jersey Supreme Court in Lee, 203 N.J. at 528:
“It bears repeating that the CFA does not require proof of
reliance, but only a causal connection between the unlawful
practice and ascertainable loss.”
89. The purchase of a credence good, where the label on the product contains false
misrepresentations of material fact, by itself, establishes a presumption of a causal nexus under

the CFA. See Lee v. Carter-Reed Co., L.L.C., 203 N.J. 496 (2010). See also Varcallo, at *49

(“the purchase of the policy by a person who was shown the literature would be sufficient

to establish prima facie proof of causation.”).
‘ 90. By the acts alleged herein, Defendants have violated the CFA.

91. Specifically, Defendants have made identical, false, written, misstatements of
affirmative fact on the “Nutrition Facts” label on each container of “Whole Foods 365 Everyday
Value Plain Greek Yogurt” sold between August 6, 2008 and the present, each of which stated
that the product contained “Sugars 2g” per serving.

92. This statement was false and Defendants knew or should have known that this statement
was false when it was made.

93, As a result of this false, written affirmative misstatement of material fact, Plaintiff and
the class have suffered an ascertainable loss of money.

94. Specifically, Plaintiff and the class have been deprived of the benefit of their bargain -a
valid measure of “ascertainable loss” under the CFA according to the New Jersey Supreme Court
and New Jersey Appellate Division - in that Plaintiff and the class received something less than

what was represented in Defendants’ label: a Greek yogurt with 2 grams of sugar per serving.

15




Case 1:14-cv-06146-RBK-JS Document 1-3 Filed 10/02/14 Page 26 of 34 PagelD: 56

95. Indeed, Defendants’ written false claim on its label that “Whole Foods 365 Everyday
Value Plain Greek Yogurt” had only 2 grams of sugar per serving - which, if true, would have
made it the lowest sugar content of any Greek yogurt on the market — induced Plaintiff and the
class to pay a higher price for this yogurt than cheaper yogurts sold by Defendants’ competitors
which had far less sugar than what was actually contained in “Whole Foods 365 Everyday Value
Plain Greek Yogurt.”

COUNT 11t
NEW JERSEY BREACH OF EXPRESS WARRANTY

96. Plaintiff incorporates all preceding paragraphs of this complaint as if set forth fully
herein.

97, By operation of New Jersey law, Defendants entered into a contract with each
New Jersey class member when the member purchased a container of “Whole Foods 365
Everyday Value Plain Greek Yogurt” in New Jersey.

98. By operation of New Jersey law, the terms of this contract included an express warranty
incorporating the identical affirmation, promise and description by Defendants regarding “Whole
Foods 365 Everyday Value Plain Greek Yogurt,” made in writing-on the “Nutrition Facts” label,
which stated that the good contained 2 grams of sugar per 170 gram serving.

99. The relevant terms and language of the express warranty between Defendants and each
member of the class are identical.

100. Defendants have breached the terms of this express warranty in an identical manner for
each class member because “Whole Foods 365 Everyday Value Plain Greek Yogurt” did not and
could not conform to the affirmation, promise and description on this label because, in fact, the

product actually contained over 11 grams of sugar per serving.

16
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101. As a direct and proximate result of this breach of express warranty by Defendants, each
member of the class has suffered economic loss.
COUNT 1V

TRUTH IN CONSUMER CONTRACT,
WARRANTY AND NOTICE ACT

N.J.S.A. 56:12-14 et seq

102. Plaintiff incorporates all preceding paragraphs as though fully set forth at length
herein.

103. Plaintiff and the class are “consumers” within the meaning of N.J.S.A. 56:12-15
and 16.

104. Defendants are “sellers” within the meaning of N.J.S.A. 56:12-15 and 16.

105. The “Nutrition Facts” label on “Whole Foods 365 Everyday Value Plain Greek
Yogurt” is both a consumer “notice” and “warranty” within the meaning of N.J.S.A. 56:12-15
and 16.

106. By the acts alleged herein, Defendants have violated N.J.S.A. 56:12-16 because,
in the course of Defendants’ business, Defendants have offered written consumer notices and
warranties to Plaintiff and the class which contained provisions which violated their clearly
established legal rights under federal law, within the meaning of N.J.S.A. 56: 12-15.

107. Specifically, the clearly established rights of Plaintiff and the class under federal law
include the right under the Nutrition Labeling and Education Act of 1990 (“NLEA”) and
21 CFR 101.9 (g)(5), which provide that a food with a label declaration of calories, sugars, total

fat, saturated fat, trans fat, cholesterol, or sodium shall be deemed to be misbranded under

17
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section 403(a) of the Act if the nutrient content of the composite is greater than 20 percent in
excess of the value for that nutrient declared on the label.

108. The purpose pf the NLEA and its implementing regulations was to prohibit the
mislabeling of products in the manner which occurred in the case at bar.

109. Moreover, the clearly established rights of Plaintiff and the class under state law
include the right not to be subjected to false written affirmative statements of fact in the sale of

goods, as prohibited by N.J.S.A. 56:8-2.

110. Pursuant to N.J.S.A. 56:12-17, this class complaint seeks a statutory penalty of $100 for
each class member, as well as actual damages and attorney’s fees and costs.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff asks this court to:
a. Certify the proposed class as a class action pursuant to R 4:32;
b. Enter an order for injunctive and declaratory relief as described herein;

c. Enter judgment in favor of each class member for damages suffered as a result
of the conduct alleged herein, to include interest and pre-judgment interest;

d. Award plaintiff reasonable attorneys’ fees and costs;
e. Award plaintiff and the class treble damages;

f. Award each class member a $100 statutory penalty under N.J.S.A. 56:12-17;
and

h. Grant such other and further legal and equitable relief as the court deems just
and equitable.

18
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JURY DEMAND
Plaintiff hereby demands a trial by jury as to all issues so triable.

DeNITTIS OSEFCHEN, P.C.

By: ___<_ Q/
Qs A. OSEFCHEN

Dated: 9] /3 / /L/f
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SR ITECUR.
CERTIFICATION PURSUANT TO R: 4:5-1 TSR COUNT .

To the best of Plaintiff’s knowledge, there are no other Actions based BH tHé Sne facts
pending against Defendant in New Jersey or any New Jersey law. No arbitration proceeding is
pending or contemplated. There is an action against Defendant in federal ESUHE.Ih Massachusetts
that does not raise any claims under New Jersey law. There are no o b&@ﬁknown to
Plaintiff at this time who should be joined in this action.

CERTIFICATION PURSUANT TO N.J.S.A. 56:8-1 et seq.

The undersigned hereby certify that a copy of this complaint has been forwarded to the
Attorney General of the State of New Jersey and the Burlington County Offices of Consumer
Affairs.

DESIGNATION OF TRIAL COUNSEL

Pursuant to R. 4:25-4, Stephen DeNittis is designated as trial counsel.

DeNITTIS OSEFCHEN, P.C.

Dated: q/3/[l7l/

20
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A Whole Foods Yogurt Has Five Times More Sugar Than Its Nutrition Label Shows - Co... Page 1 of 1

A Whole Foods 365 Greek fogurt has five times more sugar than its nutrition label

shows
Consumer Reports' tests reveal the plain fat-free yogurt has 11 grams of sugar per serving
Published: July 17, 2014 05:00 PM

mmm S 169

Dietary Fiber 29
gars 2¢

During a recent test of plain Greek yogurts for nutrition and taste, our food experts noted something
curious about Whole Foods 365 Every Day Value Plain Fat-Free Greek Yogurt. While the Nutrition
Facts labels on the other 12 plain yogurts we evaluated had a range of between 5 and 10 grams of
sugar per 8-ounce serving, this 365 yogurt listed only 2 grams. ’

Too good to be true? To find out, we analyzed six samples of the yogurt from six different lots for
sugar content. The results showed an average of 11.4 grams per Serving—more than five times
what's listed on the label.

To put this in context, bear in mind that all yogurt naturally contains the sugar lactose. That means
that even plain yogurts and those made with non-nutritive sweeteners such as stevia and sucralose
(not just flavored yogurts that contain added sugar) have some sugar. What's more, the label on this
365 yogurt also listed 16 grams of total carbohydrate per serving. Since lactose provides the vast
majority of carbs in yogurt, the numbers just didn’t add up.

One of Whole Foods Market's slogans is “Health Starts Here.” On the company’s website, you'll find a list of more than 75 ingredients it
deems “unacceptable” for use in foods sold in its stores, including high-fructose com syrup, partially hydrogenated oils, and artificial
colors. Given Whole Foods' care and attention to food content, this discrepancy in the sugar content in one of its own branded products is

that much more bewildering.

Find out how to make your own Greek yogurt. Plus leam how we rated Greek yogurt dips and frozen Greek yogurt.

When we contacted Whole Foods Market, a company spokesman expressed surprise about our data. In a statement, the company said:
“We are working with our vendor to understand the testing results you have provided. They are not consistent with testing results we have
relied upon from reputable third-party labs. We take this issue seriously and are investigating the matter, and will of course take corrective

action if any is warranted.”
We'll let you know when we get an update from Whole Foods. In the meantime, know that Whole Foods 365 Every Day Value Plain Fat-
Free Greek Yogurt is a nutritious food to be sure. It's rich in protein and calcium and it received an Excellent score for nutrition in our

tests, even when we analyzed it with 11.4 grams of sugar.

But our data show that its sugar content is in line with other plain Greek yogurts. For people with diabetes and others who watch their
sugar intake carefully, every gram—whether it's added or occurs naturally in a food—counts, and consumers have the right to expect that

what they read on Nutrition Facts labels is correct.
—Consumer Reports

Copyright © 2006-2014 Consumer Reports. No reproduction, in whole or in part, without written permission.

http://consumerreports.org/content/cro/en/health/news-archive/zZOI4/Ju]y/howmuchsugaryo... 8/7/2014
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EXHIBIT C



Case 1:1

-cv-06146-RBK-JS Document 1-4 Filed 10/02/14 Page 2 of 25 PagelD: 66

DeNITTIS OSEFCHEN, P.C.
S5 Greentree Centre TP
525 Route 73 North, Suite 410 AR
Marlton, New Jersey 08053 .
(856) 797-9951 hECELVEL
Attorneys for Plaintiff 8Y: 005
MARK BILDER, on behalf of himself and all others
similarly situated, SUPERIOR COURT OF NEW JERSEY
Plaintiff, LAW DIVISION
BURLINGTON COUNTY

V.
DOCKET NUMBER: BUR-L-1904-14

WHOLE FOODS MARKET GROUP, INC., and

WFM PRIVATE LABEL, L.P SECOND AMENDED CLASS
ACTION COMPLAINT
Defendants
INTRODUCTION

1. This is a class action, brought under New J ersey law, on behalf of a class of New J ersey
citizens who purchased “Whole Foods 365 Everyday Value Plain Greek Yogurt,” in one of the
12 Whole Foods Market stores located in New J ersey, between August 6, 2008 and the present.

2. The “Nutrition Facts” label on each and every container of “Whole Foods 365 Everyday

Value Plain Greek Yogurt” states in uniform language that this product contains 2 grams of
sugar per 170 gram serving.

3. This written, uniform statement of fact on each such “Nutrition Facts™ label is false.

4. In actuality, as confirmed in six recent tests conducted by the noted consumer
publication “Consumer Reports,” the “Whole Foods 365 Everyday Value Plain Greek Yogurt”
contains at least 11.4 grams of sugar per 170 gram serving - nearly six times the amount stated

on the product’s label. See Attachment A, Consumer Report article dated July 17, 2014.
5. Whole Foods Market’s website brags to consumers about how thoroughly Whole
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Foods Market checks the accuracy of the labels of its store brands, telling consumers:
“QOur Private Label registered dietician reviews each nutrition
label for accuracy and completeness before the label is printed. All
attempts are made to review nutrition labels on a regular basis to
ensure accuracy”

6. Unless this statement on Defendants’ website is false, then Whole Foods Market was
fully aware of the contents of its store brand Greek yogurt and of the fact that the yogurt’s sugar
content does not match what is stated on the label.

7. Upon information and belief, Defendants have been fully aware that they were
drastically understating the amount of sugar on the “Whole Foods 365 Everyday Value Plain
Greek Yogurt” label and that the actual sugar content of the product was many times higher than
the 2 grams per serving falsely stated on the label.

8. The Greek yogurt offered by Defendants’ competitors generally have a listed sugar
cohtent of between 5 and 10 grams of sugar per serving.

9. No Greek yogurt on the market actually has only 2 grams of sugar per serving.

10. Indeed, all Greek yogurt — even yogurt to which no sugar is added and/or which is
artificially “sweetened” — naturally contains more than 2 grams of sugar lactose.

11. By falsely claiming a sugar content of only 2 grams per serving, Defendants sought to
give themselves a competitive advantage and to use this false statement of contents to induce
consumers to purchase “Whole Foods 365 Everyday Value Plain Greek Yogurt.”

12. Despite the test results published by Consumer Reports, Whole Foods Market has not
pulled the mislabeled yogurt off its shelves and continues to sell the mislabeled product to
consumers in its New Jersey stores every day.

13. This complaint seeks injunctive, declaratory and monetary relief for Plaintiff and the
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proposed class of New Jersey purchasers, under the New J ersey Declaratory Judgment Act,
N.J.S.A. 2A:16-51 et seq., the New Jersey Consumer Fraud Act, N.J.S.A. 56:8-1 et seq., New
Jersey common law relating to express warranty and the New Jersey Truth in Consumer
Contract, Warranty and Notice Act, N.J.S.A. 56:12-14 through 18.

JURISDICTION AND VENUE

14. All claims in this matter arise exclusively under New Jersey law.

15. This matter is properly venued in the New Jersey Superior Court of New Jersey,
Burlington County, in that Plaintiff Bilder purchased “Whole Foods 365 Everyday Value Plain
Greek Yogurt” at the Whole Foods Market located in Evesham Township, Burlington County,
and Defendant Whole Foods Market, Inc. does business, inter alia, in Burlington County, New
Jersey.

THE PARTIES

16. Plaintiff Bilder resides in Atlantic County, New Jersey.

17. Like all members of the proposed class, Plaintiff Bilder is a New Jersey citizen who
purchased “Whole Foods 365 Everyday Value Plain Greek Yogurt” from a Whole Foods Market
located in New Jersey between August 8, 2008 and August 8, 2014 which stated on “Nutrition
Facts” label that the yogurt contained “Sugars 2g” per 170 gram serving,.

18. Specifically, Plaintiff Bilder purchased “Whole Foods 365 Everyday Value Plain
Greek Yogurt” from the Whole Foods Market located in Evesham Township, New Jersey on
various dates between August 8, 2008 and August 8, 2014, including on August 6, 2014, when
Mr. Bilder purchased three containers of 2% “Whole Foods 365 Everyday Value Plain Greek

Yogurt” for $1.29 each at the Whole Foods Market in Evesham, New Jersey, each of which
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stated on the label that the product contained “Sugars 2g” per 170 gram serving. See Attachment
B.

19. Defendant Whole Foods Market Group, Inc. is a wholly owned subsidiary of Whole
Foods Market Inc. which is incorporated in Delaware and maintains its principal executive
offices at 550 Bowie Street in Austin, Texas. Defendant Whole Foods Markets Group, Inc. owns
and operates all Whole Foods Market stores in New Jersey.

20. Defendant WFM Private Label, L.P. is incorporated in Delaware and maintains its
principal offices at 550 Bowie Street in Austin, Texas. WFM Private Label, L.P. manufactures,
distributes, and labels Whole Foods’ store brand products, such as “Whole Foods 365 Everyday
Value Plain Greek Yogurt.”

21. Together, Defendants Whole Food Market Group Inc. and WFM Private Label, L.P.
jointly manufactured, distributed, advertised, labeled and sold “Whole Foods 365 Everyday
Value Plain Greek Yogurt,” with each defendant jointly determining that each such container
would state that the product contained “Sugars 2 g” per serving on the product’s label.

CLASS ACTION ALLEGATIONS

22. Plaintiff brings this action as a class action pursuant to R 4:32, on behalf of a class
defined as:

All New Jersey citizens who, between August 8, 2008 and the
present, purchased “Whole Foods 365 Everyday Value Plain
Greek Yogurt” from a Whole Foods Market located in New
Jersey.

23. Plaintiff also brings this action as a class action pursuant to R 4:32, on behalf of a sub-
class defined as:

All New Jersey citizens who, between August 8, 2008 and the
present, purchased “2% Whole Foods 365 Everyday Value Plain

4
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Greek Yogurt” from a Whole Foods Market located in the State of
New Jersey.

24, Plaintiff also brings this action as a class action pursuant to R 4:32, on behalf of a sub-

class defined as:

All New Jersey citizens who, between August 8, 2008 and the
present, purchased “Whole Foods 365 Everyday Value Plain
Greek Yogurt” from a Whole Foods Market located in New
Jersey, using a credit card, debit card or via Whole Foods
Market’s “online ordering” program.

25. Plaintiff also brings this action as a class action pursuant to R 4:32, on behalf of a sub-
class defined as:

All New Jersey citizens who, between July 18, 2014 and the present,
‘ purchased “Whole Foods 365 Everyday Value Plain Greek
Yogurt” from a Whole Foods Market located in New Jersey, using -
a credit card, debit card or via Whole Foods Market’s “online
ordering” program.

26. The class and sub-classes for whose benefit this action is brought are so numerous that
joinder of all members is impracticable.

27. Upon information and belief, the proposed class is composed of over 10,000 persons and
each proposed sub-class is composed of at least 5000 persons.

28. No violations alleged in this complaint are a result of any oral communications or
individualized interaction of any kind between class members and Defendants,

29. Rather, all claims in this matter arise from the identical, false, written affirmative
statements on the “Nutrition Facts™ label on “Whole Foods 365 Everyday Value Plain Greek
Yogurt,” which states in uniform language that the product contains “Sugars 2g” per 170 gram
serving.

30. There are common questions of law and fact affecting the rights of the class and subclass
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members, including, inter alia, the following:

a. Whether “Whole Foods 365 Everyday Value Plain Greek Yogurt”
contains more than “Sugars 2g” per 170 gram serving;

b. Whether Defendants were aware that “Whole Foods 365 Everyday
Value Plain Greek Yogurt,” contained at least 11 grams of sugar per
170 gram serving;

¢. The date Defendants became aware that “Whole Foods 365 Everyday
Value Plain Greek Yogurt,” contained at least 11 grams of sugar per
170 gram serving;

d. Whether Defendants’ act in placing the words “Sugars 2g” per 170
gram serving on Defendant’s “Nutrition Facts” label for “Whole
Foods 365 Everyday Value Plain Greek Yogurt,” was a false,
misleading or deceptive affirmative representation of fact in violation
of N.J.S.A. 56:8-2 , the New Jersey Consumer Fraud Act;

e. Whether Defendants’ act in placing the words “Sugars 2g” per 170
gram serving on Defendant’s “Nutrition Facts” label for “Whole
Foods 365 Everyday Value Plain Greek Yogurt” violated New Jersey
common law regarding express warranty;

f. Whether Defendants’ act in placing the words “Sugars 2g” per 170
gram serving on Defendant’s “Nutrition Facts” label for “Whole
Foods 365 Everyday Value Plain Greek Yogurt” violated the New
Jersey Truth in Consumer Contract, Warranty and Notice Act; and

g Whether Plaintiff and the class are entitled to an order for declaratory
and injunctive relief directing Defendants to participate in a court-
supervised program of refund and/or recall of “Whole Foods 365
Everyday Value Plain Greek Yogurt” which contain the label
described herein.

31. Plaintiff is a member of the class and sub-classes he seeks to represent.

32. The claims of Plaintiff are not only typical of all class and sub-class members, they are
identical.

33. All claims of plaintiff and the class and sub-classes arise from the same identical, false,

written statement of affirmative fact on the “Nutrition Facts” label for “Whole Foods 365

Everyday Value Plain Greek Yogurt” which stated “Sugars 2g” per 170 gram serving.
6
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34. All claims of plaintiff and the class are based on the exact same legal theories.

35. Plaintiff has no interest antagonistic to, or in conflict with, the class or sub-class.

36. Plaintiff will thoroughly and adequately protect the interests of the class and sub-class,
having retained qualified and competent legal counsel to represent himself and the class and sub-
class.

37. Defendants have acted and refused to act on grounds generally applicable to the class and
sub-class, thereby making appropriate injunctive and declaratory relief for the class as a whole.

38. The prosecution of separate actions by individual class members would create a risk of

inconsistent or varying adjudications.

39. A class action is the only practical, available method for the fair and efficient
adjudication of the controversy since, inter alia, the damages suffered by each class member
were less than $5 per container purchased and, as such, individual actions are not economically
feasible.

40. Common questions will predominate, and there will be no unusual manageability issues.

FACTUAL ALLEGATIONS
41. Defendants are in the business of manufacturing, distributing, marketing, and selling,
inter alia, “Whole Foods 365 Everyday Value Plain Greek Yogurt,”
42. The “Whole Foods 365 Everyday Value Plain Greek Yogurt” is a an exclusive Whole
Foods Market store brand, which, as with Defendants’ other products, Defendants sell under the

store motto “Health Starts Here.”

43. Whole Foods Market’s website touts the high nutritional value of its products, stating;

“Healthy eating is a basic foundation for optimum health and well-
being. By supporting healthy eating education we inspire and
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empower our stakeholders to make the best health-supportive,
delicious foods choices to maximize personal health and vitality.”

44. Defendants maintain 12 Whole Foods Markets in New Jersey.
45. Since the initial offering of “Whole Foods 365 Everyday Value Plain Greek Yogurt,”
each and every “Nutrition Facts” label on each container of “Whole Foods 365 Everyday Value

Plain Greek Yogurt” sold by Defendants has falsely stated that this yogurt contains “Sugars 2g”

per serving,

46. “Whole Foods 365 Everyday Value Plain Greek Yogurt” comes in two varieties: a

“2% milk fat” version and a “0% milk fat” version.

47. Both plain versions contain identical statements on the label that the product contains

“Sugars 2g” per 170 gram serving.
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48. Both plain versions actually contain over 11 grams of sugar per 170 gram serving.

49. In July of 2014, the noted consumer publication “Consumer Reports” published the
results of six recent tests conducted by Consumer Reports on “Whole Foods 365 Everyday Value
Plain Greek Yogurt,” which revealed to the public that “Whole Foods 365 Everyday Value Plain
Greek Yogurt” contains at least 11.4 grams of sugar per 170 gram serving - nearly six times the
stated on the product’s label. See Attachment A, Consumer Report article dated July 17, 2014,

50. Defendants, as developets, manufacturers, and exclusive sellers and distributors of
“Whole Foods 365 Everyday Value Plain Greek Yogurt” have been aware since the product’s
inception that the product contains more than 5 times the amount of sugar represented on the
product’s “Nutrition Facts” label.

51. Indeed, Whole Foods Market’s website brags to consumers about how thoroughly Whole
Foods Market checks the accuracy of the labels of its store brands, telling consumers:

“Our Private Label registered dietician reviews each nutrition
label for accuracy and completeness before the label is printed. All
attempts are made to review nutrition labels on a regular basis to
ensure accuracy”

52. Unless such statements are false, then Defendants were fully aware of the contents of its
store brand Greek yogurt.

53. Moreover, Defendants were aware that no Greek yogurt on the market has only 2 grams
of sugar per 170 gram serving and that the lowest sugar content of any Greek yogurt for sale is 5
grams per serving; more than twice as much as what Defendant falsely stated on the label for
“Whole Foods 365 Everyday Value Plain Greek Yogurt.”

54. Defendants’ act in vastly understating the sugar content of “Whole Foods 365 Everyday
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Value Plain Greek Yogurt” is not harmless trivia. For many members of the class, sugar content
is an important component of their diet.

55. Defendants were fully aware that drastically understating the sugar content on the label of
its “Whole Foods 365 Everyday Value Plain Greek Yogurt” would give Defendants a
competitive advantage over its competitors, all of which list a sugar content at least twice as high
as the 2 grams per serving falsely stated on Defendants’ label.

56. Many of Defendants’ competitors sell their Greek yogurt for substantially less than the
price charged by Defendants for “Whole Foods 365 Everyday Value Plain Greek Yogurt.”

57. Indeed, numerous internet blogs and consumer websites maintain that Whole Foods
Market’s prices are generally higher than those of competing grocery stores, leading some
consumers to nickname it “Whole Paycheck Market.”

58. These sites maintain that Whole Foods Market attempts to justify its generally higher
prices by claiming that the “value” of Defendants’ products derives from its high quality and the
fact that it is “healthier” than other foods.

59. For example, Whole Foods Market’s website states:

“Our goal is to sell the highest quality ingredients that also offer
high value for our consumers. High value is a product of high
quality at a competitive price. Our product quality standards focus

on ingredients, freshness, taste nutritive value, safety and/or
appearance.”

60. It appears that Whole Foods Market attempts to convey the idea to its customers that its

higher prices are “worth it” because it has higher quality and healthier products.

61. By falsely understating the sugar content of “Whole Foods 365 Everyday Value Plain

10
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Greek Yogurt,” Defendants made it seem as if the higher price of this product was justified
because it had only 2 grams of sugar per serving; which -~ if true - would have made it the Greek
yogurt with the lowest sugar content on the market.

62. Thus, it was Defendants’ conscious intent to induce consumers to purchase “Whole

Foods 365 Everyday Value Plain Greek Yogurt” by falsely stating that the sugar content per
serving was only 2 grams, when, in fact, the actual sugar content was over 11 grams per serving;
higher than the cheaper Greek yogurts being sold by Defendants® competitors.

63. Finally, there can simply no dispute that after the Consumer Reports report was published

on July 17, 2014, Whole Foods Market had actually notice that the label on its “Whole Foods

365 Everyday Value Plain Greek Yogurt” was erroneous and that this product had more than 5
times the amount of sugar per serving than what it stated on the label.

64. Despite this, Defendants have not removed the products bearing these erroneous labels
from Whole Foods Market shelves, and continued to sell this product, with the same
misstatement on the label, after July 17, 2014.

65. Indeed, Defendants continue to sell 2% “Whole Foods 365 Everyday Value Plain Greek

Yogurt,” with the same false statement that the product contains “Sugars 2g” per serving on the

label, to this very day.
66. Such conducts very clearly exhibits knowing intent on the part of Defendants.
COUNT I

INJUNCTIVE AND DECLARATORY RELIEF UNDER THE
NEW JERSEY DECLARATORY JUDGMENTS ACT

N.J.S.A. 2A:16-51 et seq.

67. Plaintiff incorporates all preceding paragraphs as though fully set forth at length

11
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herein.

68. Plaintiff and the class need, and are entitled to, a declaration that the sugar content per
170 grams of “Whole Foods 365 Everyday Value Plain Greek Yogurt” is substantially higher
than 2 grams and that the statement on this product’s label that such a serving contains “Sugar
2g” is inaccurate. |

69. Each Plaintiff and class member has a significant interest in this matter.

70. A justifiable controversy was presented in this case, rendering declaratory judgment
appropriate.

71. In addition, because the unlawful uniform conduct of Defendants continues, and is
on-going, the class also needs, and is entitled to, an order enjoining Defendants from selling
“Whole Foods 365 Everyday Value Plain Greek Yogurt” with the current erroneous label in New
Jersey and requiring Defendants to notify customers of the inaccuracy of the sugar content on
this label.

COUNT I
THE NEW JERSEY CONSUMER FRAUD ACT
N.J.S.A. 56:8-1 et seq.

72. Plaintiff incorporates all preceding paragraphs of this complaint as if set forth fully

herein.

73. This action does not raise any claims of common law fraud.

74. This action does not raise any federal claims.

75. The New Jersey Consumer Fraud Act clearly applies to all sales of “Whole Foods 365
Everyday Value Plain Greek Yogurt” sold to New Jersey consumers in Whole Foods Market

stores located in New Jersey.

12
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76. The New Jersey Consumer Fraud Act (“CFA”) was enacted to protect consumers against
sharp and unconscionable commercial practices by persons engaged in the sale of goods or
services. See Marascio v. Campanella, 298 N.J. Super. 491, 500 (App. Div. 1997).

77. The CFA is a remedial statute which the New Jersey Supreme Court has repeatedly held
must be construed liberally in favor of the consumer to accomplish its deterrent and protective

purposes. See Furst v. Einstein Moomjy, 182 N.J. 1, 11-12 (2004)(“The Consumer Fraud Act

is remedial legislation that we construe liberally to accomplish its broad purpose of
safeguarding the public.”).

78. With regard to the CFA, “[t]he available legislative history demonstrates that the Act
was intended to be one of the strongest consumer protection laws in the nation.” New Mea

Const. Corp. v. Harper, 203 N.J. Super. 315, 319 (App. Div. 1986).

79. For this reason, the “history of the Act is one of constant expansion of consumer

protection.” Kavky v. Herballife International of America, 359 N.J. Super. 497, 504 (App. Div.
2003).
80. The CFA was intended to protect consumers “by eliminating sharp practices and

dealings in the marketing of merchandise and real estate.” Lemelledo v. Beneficial

Management Corp., 150 N.J. 255, 263 (1997).
81. Specifically, N.J.S.A. 56:8-2 of the CFA prohibits “unlawful practices,” which are

defined as:

“The act, use or employment of any unconscionable
commercial practice, deception, fraud, false pretense,
misrepresentation, or the knowing, concealment, suppression,
or omission of any material fact with intent that others rely
upon such concealment, suppression or omission whether or
not any person has in fact been misled, deceived or damaged
thereby.”

13
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82. The catch-all term “unconscionable commercial practice” was added to the CFA by
amendment in 1971 to ensure that the Act covered, inter alia, “incomplete disclosures.” Skeer

v. EMK Motors, Inc., 187 N.J. Super. 465, 472 (App. Div. 1982).

83. In describing what constitutes an “unconscionable commerecial practice,” the New
Jersey Supreme Court has noted that it is an amorphous concept designed to establish a broad

business ethic. See Cox v. Sears Roebuck & Co., 138 N.J. 2, 18 (1994).

84. “Whole Foods 365 Everyday Value Plain Greek Yogurt” is a “credence good,” because
its properties and purported benefits cannot be independently assessed or verified by the
consumer at the time of purchase and such properties and benefits are made known to consumers
only through the information provided on the label by the product's manufacturer and distributor.
See Lee v. Carter-Reed Co., L.L.C. 203 N.J. 496, 522 (2010). See also Richard A. Posner, An
Economic Approach to the Law of Evidence, 51 Stan. L.Rev. 1477, 1489 (1999) (“A good is a
credence good if the consumer cannot readily determine its quality by inspection or even
use, so that he has to take its quality ‘on faith.”).

85. The New Jersey Supreme Court in Lee v. Carter-Reed Co., L.L.C. 203 N.J. 496, 522

(2010), recently spoke regarding the relationship between dishonest product labeling and

credence goods, stating:

“A rational consumer does not randomly take a bottle of pills
off a shelf and then purchase it without reading the packaging
and labeling.”

86. In order to state a cause of action under the CFA, a plaintiff does not need to show

reliance by the consumer. See Varacallo v. Massachusetts Mut. Life Ins. Co., 332 N.J Super. 31,

43, 752 A.2d 807 (App.Div.2000); Gennari v. Weichert Co. Realtors, 148 N.J. 582, 607-608, 691

14
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A.2d 350 (1997) (holding that reliance is not required in suits under the CFA because liability
results from “misrepresentations whether ‘any person has in fact been misled, deceived or
damaged therehy’”).

87. Rather, the CFA requires merely a causal nexus between the false statement and the

purchase, not actual reliance. See Lee v. Carter-Reed Co.. L.L.C. 203 N.J. 496, 522 (2010)

(“causation under the CFA is not the equivalent of reliance”).
88. As stated by the New Jersey Supreme Court in Lee, 203 N.J. at 528:
“It bears repeating that the CFA does not require proof of
reliance, but only a causal connection between the unlawful
practice and ascertainable loss.”
89. The purchase of a credence good, where the label on the product contains false

misrepresentations of material fact, by itself, establishes a presumption of a causal nexus under

the CFA. See Lee v. Carter-Reed Co., L.L.C., 203 N.J. 496 (2010). See also Varcallo, at *49

(“the purchase of the policy by a person who was shown the literature would be sufficient
to establish prima facie proof of causation.”).

90. By the acts alleged herein, Defendants have violated the CFA.

91. Specifically, Defendants have made identical, false, written, misstatements of
affirmative fact on the “Nutrition Facts” label on each container of “Whole Foods 365 Everyday
Value Plain Greek Yogurt” sold between August 6, 2008 and the present, each of which stated
that the product contained “Sugars 2g” per serving.

92. This statement was false and Defendants knew or should have known that this statement
was false when it was made.

93. As a result of this false, written affirmative misstatement of material fact, Plaintiff and

the class have suffered an ascertainable loss of money.

15
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94. Specifically, Plaintiff and the class have been deprived of the benefit of their bargain-a
valid measure of “ascertainable loss” under the CFA according to the New J ersey Supreme Court
and New Jersey Appellate Division - in that Plaintiff and the class received something Icss than
what was represented in Defendants’ label: a Greek yogurt with 2 grams of sugar per serving.

95. Indeed, Defendants’ written false claim on its label that “Whole Foods 365 Everyday
Value Plain Greek Yogurt” had only 2 grams of sugar per serving - which, if true, would have
made it the lowest sugar content of any Greek yogurt on the market — induced Plaintiff and the
class to pay a higher price for this yogurt than cheaper yogurts sold by Defendants’ competitors
which had far less sugar than what was actually contained in “Whole Foods 365 Everyday Value
Plain Greek Yogurt.”

COUNT HI
NEW JERSEY BREACH OF EXPRESS WARRANTY

96. Plaintiff incorporates all preceding paragraphs of this complaint as if set forth fully
herein.

97. By operation of New Jersey law, Defendants entered into a contract with each
New Jersey class member when the member purchased a container of “Whole Foods 365
Everyday Value Plain Greek Yogurt” in New Jersey.

98. By operation of New Jersey law, the terms of this contract included an express warranty
incorporating the identical affirmation, promise and description by Defendants regarding “Whole
Foods 365 Everyday Value Plain Greek Yogurt,” made in writing on the “Nutrition Facts” label,
which stated that the good contained 2 grams of sugar per 170 gram serving.

99. The relevant terms and language of the express vﬁrranty between Defendants and each

member of the class are identical.
16
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100. Defendants have breached the terms of this express warranty in an identical manner for
each class member because “Whole Foods 365 Everyday Value Plain Greek Yogurt” did not and
could not conform to the affirmation, promise and description on this label because, in fact, the
product actually contained over 11 grams of sugar per serving.

101. As a direct and proximate result of this breach of express warranty by Defendants, each
member of the class has suffered economic loss.

COUNT IV

TRUTH IN CONSUMER CONTRACT,
WARRANTY AND NOTICE ACT

N.J.S.A. 56:12-14 et seq

102. Plaintiff incorporates all preceding paragraphs as though fully set forth at length

herein,

103. Plaintiff and the class are “consumers” within the meaning of N.J.S.A. 56:12-15

and 16.
104. Defendants are “sellers” within the meaning of N.J.S.A. 56:12-15 and 16.
105. The “Nutrition Facts” label on “Whole Foods 365 Everyday Value Plain Greek

Yogurt” is both a consumer “notice” and “warranty” within the meaning of N.J.S.A. 56:12-15

and 16.
106. By the acts alleged herein, Defendants have violated N.J.S.A. 56:12-16 because,

in the course of Defendants’ business, Defendants have offered written consumer notices and

warranties to Plaintiff and the class which contained provisions which violated their clearly

established legal rights under federal law, within the meaning of N.J.S.A. 56:12-15.

107. Specifically, the clearly established rights of Plaintiff and the class under federal law

17
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include the right under the Nutrition Labeling and Education Act of 1990 (“NLEA”) and

21 CFR 101.9 (g)(5), which provide that a food with a label declaration of calories, sugars, total
fat, saturated fat, trans fat, cholesterol, or sodium shall be deemed to be misbranded under
section 403(a) of the Act if the nutrient content of the composite is greater than 20 percent in

excess of the value for that nutrient declared on the label.

mislabeling of products in the manner which occurred in the case at bar,

include the right not to be subjected to false written affirmative statements of fact in the sale of

goods, as prohibited by N.J.S.A. 56:8-2.

each class member, as well as actual damages and attorney’s fees and costs.

108, The purpose pf the NLEA and its implementing regulations was to prohibit the

109. Moreover, the clearly established rights of Plaintiff and the class under state law

110. Pursuant to N.J.S.A. 56:12-17, this class complaint seeks a statutory penalty of $100 for

PRAYER FOR RELIEF

WHEREFORE, Plaintiff asks this court to:
a. Certify the proposed class as a class action pursuant to R 4:32;
b. Enter an order for injunctive and declaratory relief as described herein;

¢. Enter judgment in favor of each class member for damages suffered as a result
of the conduct alleged herein, to include interest and pre-judgment interest;

d. Award plaintiff reasonable attorneys’ fees and costs;
€. Award plaintiff and the class treble damages;

f. Award each class member a $100 statutory penalty under N.L.S.A. 56: 12-17;
and

h.  Grant such other and further legal and equitable relief as the court deems just
and equitable.

18
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JURY DEMAND

‘ Plaintiff hereby demands a trial by jury as to all issues so triable.

DeNITTIS OSEFCHEN, P.C.

By: qﬁ“&&

L /q /N/ ﬂsERHA. OSEFC{—I‘EN

19
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Sy L

wtr

CERTIFICATION PURSUANT TOR. 4:5-1 ~ " ¢ |

To the best of Plaintiff’s knowledge, there are no other actiohs'bgSed-on ﬂ;qeﬁape{@cw
pending against Defendant in New Jersey or any New Jersey law. No arbitration proceeding is
pending or contemplated. There is an action against Defendant in federal ;Qggrgﬁd‘\_{gssachusetts
that does not raise any claims under New Jersey law. There are no other mBYieg kaoyn to
Plaintiff at this time who should be joined in this action.

CERTIFICATION PURSUANT TO N.J.S.A. 56:8-1 et seq.

The undersigned hereby certify that a copy of this complaint has been forwarded to the
Attorney General of the State of New Jersey and the Burlington County Offices of Consumer
4 Affairs.

DESIGNATION OF TRIAL COUNSEL

Pursuant to R. 4:25-4, Stephen DeNittis is designated as trial counsel.

DeNITTIS OSEFCHEN, P.C.

ol

” By: .
JOSEPH A. OSEFCHEN

‘L Dated: q/C(/![{’

20
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Exhibit A
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“We are working with our vencor 1o understand the rasults you have provided. are not consistent with testing results we have
mwm«mmmmmmmmm the matter, and will of course teke comective
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FmGu);RNYogunba us food to be sure, Its rich in protein and caicium and it received an Exceliant scome for nutrition in our
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Exhibit B
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EXHIBIT D
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James S. Yu - ID No. 037492000
SEYFARTH SHAW LLP

620 Eighth Avenue, 32nd Floor
New York, New York 10018
(212) 218-5500

Attorneys for Defendants
WHOLE FOODS MARKET GROUP, INC. and
WFM PRIVATE LABEL, L.P.

MARK BILDER, on behalf of himself and all others SUPERIOR COURT OF NEW JERSEY

similarly situated, LAW DIVISION:
BURLINGTON COUNTY
Plaintiff,
V. DOCKET NO.: BUR-L-1904-14
WHOLE FOODS MARKET GROUP, INC., and
WFM PRIVATE LABEL, L.P., NOTICE OF FILING OF REMOVAL
Defendants.
TO: Clerk of the Court

Superior Court of New Jersey
Law Division, Burlington County
County Office Building

49 Rancocas Road, Suite 354
Mount Holly, NJ 08060

Joseph A. Osefchen, Esq.
DeNITTIS OSEFCHEN, P.C.
5 Greentree Centre

525 Route 73 North, Suite 410
Marlton, NJ 08053

PLEASE TAKE NOTICE that, on October _QL, 2014, pursuant to 28 U.S.C. § 1446(a),

attorneys for Defendants, Whole Foods Market Group, Inc. and WFM Private Label, L.P.

(collectively, “Defendants™), filed with the Clerk of the United States District Court for the
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District of New Jersey, Camden Vicinage, a Notice of Removal of the above-captioned action.
Attached hereto as Exhibit A is a copy of the Federal Notice of Removal of this case.

Pursuant to 28 U.S.C. § 1446(d), the filing of the Notice of Removal in the United States
District Court for the District of New Jersey, together with the filing of a copy of the Notice of
Removal with this Court, effects the removal of this action, and this Court may proceed no
further unless and until the action is remanded.

Respectfully submitted,

SEYFARTH SHAW LLP

By

James S. Y1 - IfNo. 037492000
620 Eighth 732nd Floor
New York, New York 10010-1405
(212) 218-5500

Attorneys for Defendants

Dated: October Q,2014
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CERTIFICATE OF SERVICE
I hereby certify that on October &, 2014, a true and correct copy of the foregoing Notice
of Filing of Removal and accompanying papers were sent to counsel for the Plaintiff at the
following address via Federal Express:

Joseph A. Osefchen, Esq.
DeNITTIS OSEFCHEN, P.C.
5 Greentree Centre

525 Route 73 North, Suite 410
Marlton, NJ 08053

)\

James S. 51 - W%ooo

18122042v.1
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CERTIFICATE OF SERVICE

| hereby certify that on October 2, 2014, a true and correct copy of the Defendants

NOTICE OF REMOVAL WITH EXHIBITS A THROUGH D, CiviL COVER SHEET, AND FED. R.CIvV. P. 7.1
CORPORATE DiISCLOSURE STATEMENT were electronically filed with the Clerk of the District
Court via the Court’s CM/ECF system, and served upon the Attorney for the Plaintiffs at the
following address via Federal Express:

Joseph A. Osefchen, Esg.

DeNittis Osefchen, P.C.

5 Greeentree Centre

525 Route 73 N., Ste. 410
Marlton, NJ 08052

By: // James S Yu
James S. Yu






