
James S. Yu
Jay W. Connolly (pro hac vice to be filed)
Joseph J. Orzano (pro hac vice to be filed)
SEYFARTH SHAW LLP
620 Eighth Avenue, 32nd Floor
New York, New York 10018
(212) 218-5500

Attorneys for Defendants
WHOLE FOODS MARKET GROUP, INC. and
WFM PRIVATE LABEL, L.P.

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

-
Docket No.: _____________

NOTICE OF REMOVAL

MARK BILDER, on behalf of himself and all
others similarly situated,

Plaintiff,

v.

WHOLE FOODS MARKET GROUP, INC., and
WFM PRIVATE LABEL, L.P.,

Defendants.

TO: Clerk of the Court
United States District Court for the District of New Jersey
Mitchell H. Cohen Building & U.S. Courthouse
4th & Cooper Streets
Camden, New Jersey 08101

Defendants Whole Foods Market Group, Inc., and WFM Private Label, L.P. (collectively,

“Defendants”), by and through their attorneys, Seyfarth Shaw LLP, and pursuant to 28 U.S.C.

REDACTED

REDACTED
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§§ 1332 and 1441, hereby file this Notice of Removal1 with respect to the above-captioned case,

which was filed and currently is pending in the Superior Court of New Jersey, Law Division,

Burlington County. In support of this Notice of Removal, Defendants state as follows:

Timeliness of Removal

1. On August 8, 2014, Plaintiff Marc Bilder (“Plaintiff”) initially filed a Class

Action Complaint against Defendant Whole Foods Market, Inc. in the Superior Court of New

Jersey, Law Division, Burlington County. On September 3, 2014, Plaintiff filed a First

Amended Class Action Complaint against Defendants Whole Foods Market Inc., and Whole

Foods Market Group, Inc. in the Superior Court of New Jersey, Law Division, Burlington

County. On September 9, 2014, Plaintiff filed a Second Amended Class Action Complaint

against Defendants Whole Foods Market Group, Inc., and WFM Private Label, L.P. in the

Superior Court of New Jersey, Law Division, Burlington County. The lawsuit is recorded on

that court’s docket as BUR-L-1904-14. There are no other parties named in Plaintiff’s Second

Amended Complaint at the time of filing this removal.

2. The initial Class Action Complaint was not served.

3. On September 3, 2014, a copy of the First Amended Complaint was served upon

Whole Foods Market Group, Inc.’s agent for service of process in New Jersey. WFM Private

Label was not named a party in the First Amended Complaint nor was it served with the First

Amended Complaint.

1 The arguments raised in this Notice of Removal are for the purposes of removal only. By the
assertion or omission of any argument or reliance upon any law, Defendants do not intend to
waive and specifically reserve their rights to assert any defenses and/or objections to which they
may be entitled to assert through dispositive motion or otherwise.
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4. On September 10, 2014, a copy of the Second Amended Complaint was served

upon Whole Foods Market Group, Inc. and WFM Private Label, L.P. by electronic mail upon

Defendants’ attorneys pursuant to agreement.

4. A true and correct copy of the Class Action Complaint filed in the Superior Court

of New Jersey action is attached hereto as Exhibit A. Pursuant to 28 U.S.C. § 1446(a), true and

correct copies of Plaintiff’s First Amended Class Action Complaint and Second Amended Class

Action Complaint, which constitute “all summons, pleadings, and orders” served upon one or

more of the removing Defendants in the Superior Court of New Jersey action, are attached hereto

as Exhibit B and C.

5. Because Defendants have filed this Notice of Removal within thirty (30) days of

service of either Defendant, this Notice of Removal is timely pursuant to 28 U.S.C. § 1446(b).

Basis for Removal

6. The basis for removal is diversity of citizenship under 28 U.S.C. § 1332.

7. The parties are completely diverse:

(a) Plaintiff is a citizen of the State of New Jersey;

(b) Defendant Whole Foods Market Group, Inc. is a Delaware Corporation,
with its principal place of business in Texas;

(c) Defendant WFM Private Label, L.P. is a Delaware limited partnership,
with its principal place of business in Texas;

(d) WFM Procurement Investments, Inc., is a 99.99% limited partner of WFM
Private Label, L.P. It is a Delaware corporation with a principal place of
business in Delaware; and

(e) WFM Private Label Management, Inc. is a .01% general partner of WFM
Private Label, L.P. It is a Delaware corporation with a principal place of
business in Texas.
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8. Accordingly, this action is one in which none of the parties in interest properly

joined and served as a defendant is a citizen of the state in which the action was brought. 28

U.S.C. § 1441(b).

9. The amount-in-controversy requirement is also satisfied. Indeed, several

elements of the relief Plaintiff seeks independently exceed the jurisdictional minimum;

combined, the relief Plaintiff seeks will undoubtedly exceed it.

10. The Second Amended Class Action Complaint asserts claims under the New Jersey

Declaratory Judgments Act, N.J.S.A. 2A:16-51, et seq., the New Jersey Consumer Fraud Act,

N.J.S.A. 56:8-1, et seq., common law breach of express warranty, and the New Jersey Truth in

Consumer Contract, Warrant And Notice Act, N.J.S.A. 56:12-14, et seq., arising from the sale of

Whole Foods 365 Everyday Value Plain Greek Yogurt (“Greek Yogurt”). On behalf of a

putative class of New Jersey citizens of over 10,000 persons, it seeks injunctive and declaratory

relief, statutory penalties, damages and treble damages, and reasonable attorneys’ fees and costs.

10. In addition to the damages, treble damages, and statutory penalties Plaintiff seeks,

the New Jersey Consumer Fraud Act authorizes recovery of reasonable attorneys’ fees. See

N.J.S.A. 56:8-19. And Plaintiffs’ seek this relief in their Second Amended Complaint. If this

putative class action case proceeds through class certification and trial to verdict, Plaintiff’s

attorneys’ fees alone will undoubtedly exceed $75,000.

11. Additionally, the Second Amended Class Action Complaint seeks injunctive

and/or equitable relief, including “refund and/or recall” of all Greek Yogurt, notification of

customers of the alleged inaccuracy of the sugar content of the label, and apparently removal of

“all products bearing” the allegedly “erroneous labels from its shelves.” ¶¶ 35(g), 71, 86, see also

p. 18 “Prayer for Relief.” Based on Defendants’ review of relevant sales data, sales of the Greek
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Yogurt in New Jersey during the relevant time period totaled several times the minimum

jurisdictional amount. Therefore, the refund component alone would exceed the minimum

jurisdictional requirement. And the remaining injunctive relief of a recall and removal of

product would by themselves also exceed the jurisdictional minimum.

12. Accordingly, even if one of these separate components of relief Plaintiff seeks did

not by itself exceed the jurisdictional minimum, a combination of all of them exceeds it.

Additional Information

12. This Notice of Removal is being filed in the United States District Court for the

District of New Jersey, Camden Vicinage, as this is the district court within which the Superior

Court action is pending. 28 U.S.C. § 1441(a).

13. Promptly upon the filing of this Notice of Removal, Defendants shall file a Notice

of Filing of Notice of Removal, with a copy of the Notice of Removal, with the Superior Court

of New Jersey, Law Division, Burlington County, and will serve a copy thereof on counsel of

record for Plaintiff, pursuant to 28 U.S.C. § 1446(d). (Superior Court of New Jersey planned

filing attached hereto as Exhibit D.)

14. By filing this Notice of Removal, Defendants do not waive any defenses available

at law, in equity or otherwise.
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WHEREFORE, Defendants respectfully request that the above-referenced civil action

proceed in the United States District Court for the District of New Jersey, Camden Vicinage as

an action properly removed thereto.

DATED: October 2, 2014

SEYFARTH SHAW LLP

By: /s/ James S. Yu______________
James S. Yu
620 Eighth Avenue, 32nd Floor
New York, NY 10018
Telephone: (212) 218-5500
Facsimile: (212) 218-5526
jyu@seyfarth.com

Jay W. Connolly (pro hac vice to be
filed)
Joseph J. Orzano (pro hac vice to be
filed)
560 Mission Street, 31st Floor
San Francisco, California 94105
Telephone: (415) 397-2823
Facsimile: (415) 397-8549
jconnolly@seyfarth.com
jorzano@seyfarth.com

Attorneys for Defendants WHOLE
FOODS MARKET GROUP, INC. and
WFM PRIVATE LABEL, L.P.
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CERTIFICATE OF SERVICE

I hereby certify that on October 2, 2014, a true and correct copy of the Defendants’

NOTICE OF REMOVAL WITH EXHIBITS A THROUGH D, CIVIL COVER SHEET, AND FED. R. CIV. P. 7.1

CORPORATE DISCLOSURE STATEMENT were electronically filed with the Clerk of the District

Court via the Court’s CM/ECF system, and served upon the Attorney for the Plaintiffs at the

following address via Federal Express:

Joseph A. Osefchen, Esq.
DeNittis Osefchen, P.C.
5 Greeentree Centre
525 Route 73 N., Ste. 410
Marlton, NJ 08052

By: /s/ James S. Yu
James S. Yu
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