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PLEASE TAKE NOTICE that Defendant Fifth Generation, Inc. (“Defendant’)
hereby removes the above-captioned action, Hofmann v. Fifth Generation, Inc., Case
No. 37-2014-00031150-CU-NP-CTL (the “Action”) from the California Superior
Court for the County of San Diego to the United States District Court for the
Southern District of California pursuant to 28 U.S.C. 88 1332(d), 1441(a), and
1446(b) on the grounds articulated below. Defendant provides this “short and plain
statement of the grounds for removal” pursuant to 28 U.S.C. § 1446(a). In the event
that the Court requires that Defendant prove the facts alleged in this pleading, or to
otherwise establish jurisdiction, Defendant is prepared to do so."

STATEMENT OF JURISDICTION

1. This Court has original jurisdiction over this action under the Class
Action Fairness Act of 2005 (“CAFA”), 28 U.S.C. § 1332(d). In relevant part,
CAFA grants District Courts original jurisdiction over civil class actions filed under

federal or state law in which any member of a class of plaintiffs is a citizen of a state

different from any defendant and where the amount in controversy for the putative

L If a removing party’s “allegations of jurisdictional facts are challenged by his
adversary in any appropriate manner, [then the removing party] must support them by
competent proof.” Gaus v. Miles, Inc., 980 F.2d 564, 567 (9th Cir. 1992) (quoting
McNutt v. Gen. Motors Acceptance Corp. of Indiana, 298 U.S. 178, 189, 56 S. Ct.
780 (1936)); see also Spivey v. Vertrue, Inc., 528 F.3d 982, 986 (7th Cir. 2008) (“The
removing party, as the proponent of federal jurisdiction, bears the burden of
describing how the controversy exceeds $5 million ... This is a pleading requirement,
not a demand for proof.”); McNutt, 298 U.S. at 189 (defendants must put forth
competent proof “[i]f his allegations of jurisdictional facts are challenged by his
adversary in any appropriate manner”). In the response to such a challenge, the
District Court may consider the “contents of the removal petition,” as well as any
“supplemental evidence later proffered by the removing defendant.” Korn v. Polo
Ralph Lauren Corp., 536 F. Supp. 2d 1199, 1205 (E.D. Cal. 2008) (quoting Valdez v.
Allstate Ins. Co., 372 F.3d 1115, 1117 (9th Cir. 2004) and citing Cohn v. Petsmart,
Inc., 281 F.3d 837, 840 n.1 (9th Cir. 2002)); see also Allen v. R & H Oil & Gas Co.,
63 F.3d 1326, 1335-36 (5th Cir. 1995) (same); Singer v. State Farm Mut. Auto Ins.,
116 F.3d 373, 374 (9th Cir. 1997) (in response to motion to remand, “defense counsel

submitted declarations to show that the amount in controversy exceeded $50,0007).
1
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class members in the aggregate exceeds the sum or value of $5,000,000, exclusive of
interest and costs. As set forth below, this case meets all of CAFA’s requirements for
removal and is timely and properly removed by the filing of this Notice. The sole
named defendant, Fifth Generation, Inc., initiates, and consents to, removal.
VENUE

2. The Action was filed in the Superior Court of the State of California for
the County of San Diego. Therefore, venue properly lies in the United States District
Court for the Southern District of California pursuant to 28 U.S.C. 88 84(a), 1391(a),
and 1441(a).

PLEADINGS, PROCESS, AND ORDERS
3. On or about September 15, 2014, plaintiff Gary Hofmann (“Plaintiff”),

on behalf of himself and others similarly situated, initiated the Action by filing a

complaint in the Superior Court for the State of California, San Diego County. The
original complaint wrongly named “Fifth Dimension, Inc.” as the defendant.

4, On or about September 25, 2014, Plaintiff filed a document with the
Superior Court seeking to correct the name of the defendant at-issue.

5. Prior to serving Defendant with the Summons and Complaint, on or
about September 30, 2014, Plaintiff filed a First Amended Complaint (hereafter
“Complaint”) with the Superior Court. According to the Complaint, Plaintiff and the
members of the nationwide putative class he purports to represent are retail
purchasers of Tito’s Handmade Vodka, a product manufactured by Defendant.
(Exhibit A, Complaint 11 1, 19.)

6. Plaintiff contends he served Defendant with the Summons and
Complaint on October 2, 2014.

7. In accordance with 28 U.S.C. 8§1446(a), a true and correct copy of the
Summons and Complaint (together with the civil case cover sheet, affidavit of venue,

ADR information packet, notice of case assignment, e-filing notice, and General
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Order of the Presiding Department No. 051414) filed in the San Diego Superior
Court and served on Defendant is attached hereto as Exhibit A.

8. The Complaint alleges four causes of action for: (1) violation of
California’s Unfair Competition Law, Business and Professions Code 88 17200, et
seq.; (2) violation of California’s False Advertising Law, Business and Professions
Code 8§ 17500 et seq.; (3) violation of the Consumers Legal Remedies Act, Civil
Code 88 1750 et seq.; and (4) negligent misrepresentation.

SERVICE ON THE STATE COURT
9. Pursuant to 28 U.S.C. § 1446(d), contemporaneously with the filing of

this Notice of Removal in the United States District Court for the Southern District of
California, written notice of such filing will be given by the undersigned to Plaintiff’s
counsel of record, and a copy of the Notice of Removal will be filed with the Clerk of
the San Diego County Superior Court.
TIMELINESS OF THE REMOVAL
10.  This removal is timely because this Notice is being filed within 30 days

after the receipt by Defendant, through service of process, of a copy of the Summons
and Complaint. See 28 U.S.C. § 1446(b)(1); Roth v. CHA Hollywood Med. Center,
L.P., 720 F.3d 1121, 1125 (9th Cir. 2013).
ORIGINAL JURISDICTION PURSUANT TO CAFA
11. This Court has jurisdiction over this case under CAFA, 28 U.S.C.
8 1332(d), and this case may be removed pursuant to the provisions of 28 U.S.C.

8 1441(a), in that it is a civil putative class action and: (1) the proposed class
contains at least 100 members; (2) no defendant is a state, state official, or other
governmental entity; (3) the total amount in controversy for all class members
exceeds $5 million, as stipulated by the named plaintiff; and, (4) there is diversity
between at least one class member—e.g., the named plaintiff, who is a citizen of the

State of California—and the sole defendant, which is a citizen of the State of Texas.
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CAFA authorizes removal of such actions in accordance with 28 U.S.C. 8 1446. As
discussed below, this case meets each CAFA requirement for removal.
The Proposed Class Contains At Least 100 Members

12.  Plaintiff’s class consists of all persons who purchased Tito’s Handmade
Vodka in the United States during the last four years. (Exhibit A, Complaint § 10,
19.) In the past four years, more than 100,000 cases of Tito’s Handmade Vodka have
been sold in the United States, which corresponds to more than 1 million bottles of
product. (See Declaration of Katherine White (“White Decl.”), 14.) Therefore, it
appears that there are well over 100 retail purchasers who would comprise the
putative class since, if the class comprised of 100 or less persons, each putative class
member would have had to purchase on average over 10,000 bottles of product. See
Mullins v. Harry’s Mobile Homes, Inc., 861 F. Supp. 22, 24 (S.D.W.V. 1994) (stating
that when analyzing the propriety of removal: “The court ... is not required to leave
its common sense behind.”); see also Pretka v. Kolter City Plaza Il, Inc., 608 F.3d
744, 770 (11th Cir. 2010) (“[V]iewing facts through the lens of common sense is not
star gazing.”).

Defendant Is Not A Governmental Entity
13. Defendant is not a state, state official, or other governmental entity.
A Putative Class Member’s State of Citizenship Is Diverse From Defendant’s
Citizenship

14.  CAFA’s diversity requirement is satisfied when at least one plaintiff is a
citizen of a state in which the defendant is not a citizen. 28 U.S.C. 8§ 1332(d)(2)(A),
1453. Here, Plaintiff alleges that he resides in San Diego, California. (Exhibit A,
Complaint § 2.) Further, Plaintiff has stipulated, through counsel, that he is a
California citizen.

15.  For diversity purposes, a corporation “shall be deemed to be a citizen of
every State and foreign state by which it has been incorporated and of the State or

foreign state where it has its principal place of business....” 28 U.S.C. § 1332(c)(1);
4
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see Hertz Corp. v. Friend, 559 U.S. 77, 80-81, 130 S. Ct. 1181, 1185-86 (2010).
Here, Defendant was, at the time of the filing of this action, and remains, a Texas
corporation with its corporate headquarters in Austin, Texas. (Exhibit A, Complaint
1 3; see White Decl., 13.) All of its administrative and executive functions are
performed at those headquarters. (White Decl., 13.) And all of Defendant’s
production facilities are located in Austin, Texas. Texas is therefore Defendant’s
principal place of business. (Id.) Thus, Defendant is a citizen of Texas and is not a
citizen of the State of California.

16. The “DOE” defendants named in Plaintiff’s Complaint are fictitious.
(Exhibit A, Complaint § 4.) The Complaint does not set forth the identity or status of
these fictitious defendants, nor does it set forth any charging allegation against any
fictitious defendants. The citizenship of such fictitious defendants sued under
fictitious names must be disregarded for the purposes of determining diversity
jurisdiction and cannot destroy the diversity of citizenship between the parties in this
action. See 28 U.S.C. § 1441(b)(1); Newcombe v. Adolf Coors Co., 157 F.3d 686,
690-91 (9th Cir. 1998).

17.  In sum, because Plaintiff is a citizen of California, and Defendant is a
citizen of Texas, at least one putative class member is diverse from the Defendant,
and thus CAFA’s minimal diversity requirement is met.

The Amount In Controversy On Class Claims Exceeds $5,000,000

18. Though Defendant concedes no liability on Plaintiff's claims, assuming
Plaintiff’s allegations to be true, Plaintiff’s class claims place in controversy a sum
greater than $5,000,000. Specifically, Plaintiff alleges that he and the putative class
members (in a putative nationwide class), among other things, are entitled to recover
from Defendant “a refund of the monies Class Members paid to purchase the
offending Vodka plus sales taxes.” (Exhibit A, Complaint, Prayer § 6.) Plaintiff
further alleges the relevant statutory time period is four years. (Exhibit A, Complaint

1 10.) Accordingly, because the total nationwide sales for Tito’s Handmade Vodka
5
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exceeds $5,000,000 (see White Decl., 1 5), the amount-in-controversy requirement is
satisfied here. See Watkins v. Vital Pharm., Inc., 720 F.3d 1179, 1181 (9th Cir.
2013). Plaintiff has also stipulated, through counsel, that his class claims place in
controversy a sum greater than $5,000,000.

19. On top of this, Plaintiff and his putative class also seeks to recover
attorneys’ fees, costs, and interest. (Exhibit A, Complaint, Prayer {1 8-10.) None of
these additional recoveries are included in the foregoing calculation.

20. At issue “is what amount is put ‘in controversy’ by the plaintiff’s
complaint, not what a defendant will actually owe.” See Korn, 536 F. Supp. 2d at
1205 (quoting Rippee v. Boston Market Corp., 408 F. Supp. 2d 982, 986 (S.D.
Cal.2005)). “In measuring the amount in controversy, a court must assume that the
allegations of the complaint are true and that a jury will return a verdict for the
plaintiff on all claims made in the complaint.” Id. at 1205 (citing Kenneth Rothschild
Trust v. Morgan Stanley Dean Witter, 199 F. Supp. 2d 993, 1001 (C.D. Cal. 2002).
Further, defenses that a defendant may assert are not considered in assessing the
amount placed in controversy. See Riggins v. Riggins, 415 F.2d 1259, 1262 (9th Cir.
1969) (“None of these facts are disclosed by the complaint; the court must resolve
them in determining the validity of the defense of the statute of limitations; and the
possibility of such a defense being valid does not affect the jurisdiction of the district
court to hear and determine the controversy”); Hernandez v. Towne Park, Ltd., No.
CV 12-02972 MMM (JCGx), 2012 WL 2373372, *10 (C.D. Cal. June 22, 2012)
(“[T]he fact that [defendant] may assert a limitations defense does not limit the relief
sought in the complaint.”); Lara v. Trimac Transp. Svcs. (W.) Inc., No. CV 10-4280-
GHK (JCx), 2010 WL 3119366, *3 (C.D. Cal. Aug. 6, 2010) (“affirmative defenses
... may not be invoked to demonstrate that the amount in controversy is actually less
than the jurisdictional minimums.”).

21. Defendant denies that it has any liability to Plaintiff or to the putative

class that he seeks to represent, and denies that Plaintiff or the putative class
6
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members are entitled to recover any damages, punitive damages, injunctive relief,
attorney fees, or the other relief requested in the Complaint. Defendant also submits
that this action does not satisfy the requirements for class certification under Fed. R.
Civ. P. 23. Nevertheless, amount in controversy is not a merits issue, but, instead is
measured simply by the nominal value of the claims asserted in the Complaint. Here,
that value exceeds $5 million, based upon nationwide sales of Tito’s Handmade
Vodka over the past few years.

22.  Removing Defendant hereby reserves the right to amend this notice of

removal.

WHEREFORE, Defendant removes the Action from the Superior Court of the
State of California, County of San Diego, to this Court.
DATED: October 28, 2014 Respectfully submitted,
COOLEY LLP

/s/ Michelle C. Doolin
Attorneys for Defendant Fifth
Generation, Inc.
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AMENDED SUM-100
SUMMONS | colSRADT I
(CITACION JUDICIAL) - - -~ = | g ECTROMICALLY FILED
NOTICE TO DEFENDANT: ‘ Superior Court of Da]ifumia.
(AVISO Al. DEMANDADO}: County of 3an Diege
FIFTH GENERATION, INC., o Texas corporation; and DOES 1 0573072014 at 04:20:00 P
through 100, inclusive, Clerk of the Superior Court

Al -
YOU ARE BEING SUED BY PLAINTIFF: By Lee bAlister, Deputy Hlerk

{LO ESTA DEMANDANDO EL DEMANDANTE):

GARY HOFMANN, an individual and on behalf of all others similarly
stuated, '

NOTICE! You have bzen sued, The courd may decide against you withoul your being heard unless you respend wilhia 30 days. Read ihe informailon
below, '

You have 30 CALENDAR DAYS aller this summons and lagal papers are served en you lo file a writlen response at this cowr| 2nd have a capy
served on the plaialiff. A letler or phone call will nol proiecl you. Your willen response must be in proper legal form IT you wanl the coun to hear your
case. There may be a coud form hal you can use for your response, You can find these court forms and more information af [he Gatiloinis Courls
Online Sell-Help Center (vww.couriinfe.ca.goviselihelp), your counly [av Hbrary, or he couthouse neares! you. If you canne! pay the fiing fee, ask
the court clerk for a (e waiver farm, If you do nol file your response on lime, you may lose the case by defaull, and your wages, money, ent propery
may be laken withoud luriher warning from the coudl, '

Thera are other Jagal requiremnents. You may wan! lo call an allomey fight away. I you de nol know an allemey, you may wanl lo call an allomey
referral senvice. [ you canno! allord an alterney, you may be eligible for free legal services from a nonprofit legal services program. You can lecale
Ihese nonprofil groups al the Califarnia Legal Services Weh sile (v lawhelzcalifornia.ong), 1he Calilornia Gourls Online Seli-Help Genler
(wwnv.courtinfo.ca.gov/selfhelp), or by conlacling your local cour or counly bar associalion, MOTE: The court has a stalutory fien for walved fees and
cosis on 2ny selilement or arbitrslion award of $10,004 or more in 2 civil case. The courl's lien must be paid belore 1he court will diseniss the case.
fAVISO! Lo han demandado. Sino responde deniro de 30 dfas, fa core puede decidir en su contm sin escuchar su version, Lea fa informacion a
confintacidn.

Tiene 30 DIAS DE CALENDARID despuss de que [z enlreguen asla cilacion y papeles Jegales para preseniar vna resgliesia parescrifo en esta
corle y hacer que se eniregue una copia al demandanle. Una cana o una llamada tefefénlca no lo prolegen. Su respuesla por escrile liene que estar
en formato fegal pomecto sidesea que procesen 5U caso en la corfe. Es posible que haya un formulano que ested pueda usar para s respuests.
Puede enconlrar estos farmularles de ia carde y mas Informacitn en 2 Genlo de Ayuda de Jas Corles de Califomia (weww.sucoresa.go), enfa
biblioteca de leyes de su condado o en [a corfe que fe quede mds cerca. S no puede pagarie cuofa de presenlacitn, pida al secrelario de fa corle
que Je dé un formulario de exencion de pago de cuolas. Sfno presenla su respuesia a tiempo, puede perder el easo porincemplimienle v fa corle Je
podra quilar su sueldo, dinero y bienes sin mds adverlencia.

Hay olrus requisitas lagales. Es recomendable que ffame a un sbegade inmediatamente. S np conoce a un sbogade, puede llamar & un seevicio de
remisidrt 8 abogados. 5 no puetle pagar a un abogado, es pusible que cumpla con los requisilos para oblener secvicios fegales graluilos de un
programa de servicios legales sin fines de licro. Puede encontrar eslos grupos sin fines de fucro en ef silio wel de Califomia Legal Servites,
furvav. lawhelpeatifomia.arg), en ef Cenfro de Ayuda de las Cordes de Callfornia, {www.sucarie.ra.gov) o ponidadose en conlaclo con lacorfe o ef
colegio de abogados locales. AVISO: Par ley, la corte liene derecho a reclamar Jas cuolas y los coslos exentos par imponer un gravamen sobre
cualquier recuperacion de §10,000 6 mas de valor recibida medianie un acuerdo o una concesion de arbitraje en un caso de derecho civil. Tiene que
pegar el gravamen de fa corle anles de que Ja corle pueda desechar el caso.

The name am address of the court is: CASE NUMBER:
(E! nombre y direccian de la corte es); : bimate ol Casox

San Diego Superior Court - Central Division 37-2014-00031156-CU-NP-CTL
330 W. Broadway, San Diego, CA 92101

The name, address, and lelephone number of plainliffs attorney, or plaintiif wilhout an altorney, Is:
{El nombre, fa direceitn y el nimero de ieléfone del sbogado def demandanie, o del demandante que na tfene abogado, es);

John H. Donbeli, Esq. ~ 12250 El Camino Real, Ste. 120, San Diego, CA 92130; (858) 793-6244

DATE: 1000452014 Clerk, b / - « Bapuly
(Fecha) (Secrelgrfa) __Og Iielebzes, ____ (Adjunta)
(For proof of service of this summaons, use Proal of Service of Summons (form POS-070).)

{Para prueba de enlrega de esta citalidn use el formujario Proof of Service of Summans, (POS-0140)).
NOTICE TO THE PERSON SERVED: You are served

- #‘Em:‘“ 1. [__] as an individual defendant. ] i
p*‘:;«a"‘.z» cr’ﬁ'h-f%\" 2. [::' as the person sued under the fictitious name of {specify):

L. MeAlisler

fresee

3. 2T on nehalf of (specifi): Gy Gouerakle., Te, & Tewd Loropaton

under: | CCP 416.10 (corporation) [] CGP 416,80 {minor)
e 4 [ CCP 416.20 {defunct corporation) [} CCP 416.70 (consenvalee)
R ¥ [T CGP 416.40 (assuctation o parinership) [} CCP 416.90 (auihorized person)

R ey
AT

(1 olher {specify):
4. | by personal delivery on (dale):

Papr taf1

Fonn Adoplod for Muudu}lury Use SUNMMONS Cody e Chil Praceduie 55 417 20, 465
Jatict Ceuncil ol Calilormia wiwv.coxrinla.ca.goy

SUM-I0D |Rov. July 1, Z04] Ampiican Legaial, §
ican Legalal, tne.
v, FormslVord fow com
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JOHN H. DONBOLI (SBN: 205218)
JL SEAN SLATTERY (SBN: 210965)
DEL MAR LAW GROUP, LLP

12250 El Camino Real, Suite 120

San Diego, CA 92130

Telephone: (858) 793-6244

Facsimile: (858) 793-6005

of all others similaily situated

GARY HOFMANN, an individual and on
behalf of all others similarly situated,

Plainliff,
vs.

FIFTH GENERATION, INC., a Texas
corporation; and DOES ! through 100,
inclusive,

Defendants.

ELECTRONCALLY FILED
Superior Court of Califomia,
County of San Diego

095302044 at 04:20:00 Pl

Clerlc of the Superor Court
By Lee llzMister, Deputy Cled:

Attorneys Tor Plaintiff: GARY HOFMANN, an individual and on behalf

SUPERIOR COURT OF CALIFORNIA - COUNTY OF SAN DIEGO

CASENO. 37-2014-00031150-CU-NP-CTL

CLASS ACTION

FIRST AMENDED NATIONWIDE
COMPLAINT FOR:

() VIOLATION OF BUSINESS &
PROFESSIONS CODE § 17200 ET
SEQ. (CALIFORNIA UNFAIR
COMPETITION LAWY

{2) VIOLATION OF BUSINESS &
PROFESSIONS CODE § 17500 £T
SEQ. (FALSE AND MISLEADING
ADVERTISING};

H VIOLATION OF CONSUMERS
LEGAL REMEDIES ACT {CIVIL
CODE § 1750 ET SEQ.);

(4)  NEGLIGENT
MISREPRESENTATION

Dept.: 67
Judge: Eddie C Sturgeon
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COMES NOW, plaintiff GARY HOFMANN (“Plaintiff"), as an individual and on behalf

of the general public and all others similarly situated, by his undersigned attorneys, alleges as

follows:

NATURYE OF THE CASE

1. This is a nationwide class action case brought on behalf of all purchasers of vodka
(“Vodka™) manufactured, distributed, marketed, and/or sold by FIFTH GENERATION, INC.
dba Tito’s Handmade Vodka (hereinafter “TITO’S™). Through a fraudulent, unlawful, deceptive
and unfair course of conduct, TITO’S, and DOES | through 100 (collectively “Defendants™),
manufactured, marketed, and/or sold their “TITO’S HANDMADE” Vodka to the general public
with the false representation that the Vodka was “handmade” when, in actuality, the Vodka is
made via a highly-mechanized process that is devoid of human hands. There is simply nothing
“handmade” about the Vodka, under any definition of the term,' because the Vodka is: (1) made
from commercially manufactured "neutral grain spirit" (“NGS™) that is trucked and pumped into
TITOs industrial facility; (2) distilled in a large industrial complex with modern, technologically
advanced stills; and (3} produced and bottled in extremely large quantities (i.e., it is “mass
produced™). The Vodka is sold through various retailers in California and throughout the nation.

PARTIES

2. Plaintiff is an individual residing in San Diego, California.

3. Defendant FIFTH GENERATION, INC. is a corporation that is organized and
exists under the laws of the State of Texas. [ts business address (as listed on the Texas Secretary
of State website) is 12101 Moore Road, Austin, Texas 78719. FIFTH GENERATION, INC. can
be served via its registered agent for service of process: Bert Beveridge, 12101 Moore Road,
Austin, Texas 78719.

4. Plaintiff is ignorant of the true names and capacities of the defendants sued herein

as DOES 1-100, inclusive; therefore, Plaintiff sues these delendants by such fictitious names.

! The Oxford Dictionary defines the term *handmade™ as “[m]ade by hand, not by machine, and

typically therefore of superior qualily.”

_2-
FIRST AMENDED COMPLAINT
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Plaintiff is informed and believes that each of the fictitious named defendants are legally
responsible in some manner for the occurrences herein alleged, assisted in and about the wrongs
complained herein by providing financial support, advice, resources or other assistance. Plaintiff
will amend the complaint to allege their true names and capacities when ascertained.

3. PlaintilT is informed and believes that all defendants were agents, servants and
employees of their co-defendants, and in doing the things hereinafter mentioned, were acting
within the scope of their authority as such agents, servants and employees with the permission

and consent of their co-defendants.

JURISDICTION AND VENUE

6. This Court has jurisdiction in this matter because Defendants routinely transact
business in San Diego County.

7. Venue in this Court is proper pursuant to Code of Civil Procedure §§ 395 and
395.3 and Business & Professions Code §§ 17203 and 17204 because Defendanis do business in
San Diego County and Plaintiff's transaction took place in San Diego County.

GENILRAL ALLEGATIONS COMMON TO ALL CAUSES OF ACTION

8. Plaintiff realleges and incorporates herein by reference all of the allegations
contained in paragraphs 1 through 7, inclusive, of this complaint as though fully set forth herein.

9. During the relevant statutory time period, Defendants manufactured, marketed,
and/or sold Vodka with printed labels that prominently claimed the Vodka was “Handmade.”

10.  During the relevant four year statutory time period, Defendants manufactured,
marketed, and/or sold Vodka with printed bottle Iabels that also prominently claimed that the
Vodka was “Crafted in an Old Fashioned Pot Still by America’s Original Microdistitlery.” An
1

i1
i
iy
I

-
PE T
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exemplar image of the label is as [ollows:

J.l}.';f.i‘|1l.§¥|ﬂ S
ity

.E;?( ".

11.  On information and belief, the Vodka was made, manufactured and/or produced
in “massive buildings containing ten floor-to-ceiling stills and bottling 500 cases an hour™ % using
automated machinery that is the antithesis of “handmade” and that is in direct contradiction to
both the “Handmade” representation and the “Crafted in an Old Fashioned Pot Still”
representation on the product. Discovery will further reveal the specific aulomaied manner in
which the Vodka is made.

12.  Defendants marketed and represented to the general public that the Vodka was
“Handmade” and, in doing so, concealed the highly automated nature of the Vodka
manufacturing and bottling process. Defendants aiso concealed the fact that the Vodka is no

longer made in old fashioned pot stills of the variety TITO’s proudly displayed in the 2013

2

A 2013 article in Forbes magazine noted that the Farbes photographer was purposefully directed
away by the Tito’s brand manager from “massive buildings containing ten floor-to-ceiling stills and
bottling 500 cases an hour and inta the shack with the original sill, cobbled from two Dr. Pepper kegs
and a turkey-[rying rig to cook bushels of corn into booze.”

-4-
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Forbes article (i.e., in a shack containing a pot still cobble& from two Dr. Pepper kegs and a
turkey-frying rig to cook bushels of corn). The disclosure of this information was necessary in
order to make Defendants’ representations truthful and not misleading. Defendants possess
superior knowledge of the true facts that were not disclosed, thereby tolling the running of any
applicable statute of limitations.

13.  Consumers are particularly vulnerabie to these kinds of false and deceptive
iabeling practices. Most consumers possess very limited knowledge of the likelithood that
products, including the Vodka at issue herein, that are claimed to be “Handmade™ are in fact: (1)
made From commercially manufactured NGS that is trucked and pumped into TITO’s industrial
facility; (2) distilted in a large industrial complex with modern, technologically advanced stills;
and (3) produced and bottled in extremely large quantities (i.e., it is “mass produced™). This
entire process is devoid of the caring touch of human hands. This is a material factor in many
individuals® purchasing decisions, as they believe they are purchasing a product made in small
amounts (hat is of inherently superior quality.

14, Consumers generally believe that "Handmade” products are of hi gher quality than
their nan-handmade counterparts. Due to Defendants’ scheme to defraud the market, members
of the general public were fraudulently induced to purchase Defendants” Vodka at inflated
prices. California laws are designed to protect consumers from this type of false representation
and predatory conduct. Defendants’ scheme to defraud consumers is ongoing and will victimize
consumers cach and every day until altered by judicial intervention.

THE PLAINTIFF TRANSACTION

15.  In August 2014, Plaintiff purchased TITO's Vodka at a San Diego BevMo! store.
At the time of purchase, the product itse!f was prominently marked with a "Handimade” label
when in Fact there was nothing “Handmade™ about the product. The product was algo labeled as
being “Crafted in an Old Fashioned Pot Still by America’s Original Microdistillery.”

16. When Plaintiff, and Class Metnbers, purchased the Vodka they saw and relied

upon the “Handmade” representation that is prominently displayed on all of TITO’s Vodka

-5-
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products. This reliance on the “HMandmade™ label to make their purchasing decisions is typical of
most California consumers.

17.  Simply stated, Plaintiff and Class Members were deceived as a result of
Defendants’ false labeling. Their purchasing decisions were supported by the "Handmade™
representation made by Defendants, which is absent from most (if not all) of Defendants’
competitors. Plaintiff believed at the time he purchased the Vodka that he was in fact buying a
high-guality product made by human hands that was not made in large industrial vats in mass
quantities, ete.

18.  Plaintiff suffered an “injury in fact™ because Plaintiff’s money was taken by
Defendants as a result of Defendants” false "Handmade™ claim set forth on the offending
product. Furthermore, he suffered an “injury in facl” by paying for something he believed was
genuinely “Handmade,” when it was not. Essentially, the Vodka is not worth the purchase price
paid. Plaintiff and Class Members are entitled to monetary damages; the specific measure of
which is the subject of expert testimony. Plaintiff and Class Members were undoubtedly injured
as a result of Defendants’ faise "Handmade" representations that are at issue in this litigation.

CLASS ALLEGATIONS

19, Plaintiff brings this action on behalf of himself as an individual and on behalf of
all other persons similarly situated in the United States who purchased Defendants’ Vodka (the
“Class™). Specifically excluded from the Class are any persons who have a controlling interest in
Defendants, any of Defendants® parent compantes, subsidiaries, and Defendants’ officers,
direclors, managers, shareholders and members of their immediate families, and their heirs,
successors and assigns, pursuant to Code of Civil Procedure § 382 and Business & Professions
Code § 17200 ef seg. The Class also does not include any persons who previously filed suit
against Defendants for similar violations ol Calilornia law and/or the Hon. Judge presiding over
this matter and his or ey judicial staff,

20.  Pursuant to Osborne v. Subaru of America, Inc. (1988) 198 Cal. App. 3d 646 and
Canon U.S.4., Inc. v. Superior Court (1988) 68 Cal. App. 4" 1, it would be of benefit Lo the

-G-
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1 || Court and Plaintiff for California to host this nationwide class action. California claimants wili
benefit from this Court’s hosting of a nationwide class action hecause resolution by California
courts of the claims of class members outside of California, along with those of class members
residing within California, will aid California claimants in their recovery and in the prosecution
of this litigation. The pool of discoverable documents relating to the issues set out in the

complaint will be larger, the pool of deponents will be larger and the financial consequences to

L = O™ T~ R L

Defendant of an adverse ruling will be more significant. All of these things can only act to

8 |i benefit the California claimants in their coliective prosecution of this litigation, while adding

9 || little if any additional burden on the California Courts due to the form contract aspect of the

10 || litigation.

11 21. It would be a waste of class resources and to the detriment of class members to
i2 {| require nationwide class members to litigate the issues set out in this complaint in forums alfl

13 || over the nation, having (o retain and compensate multiple attorneys, experts and the like, and

14 |} compensate those multiple attorneys and experts for their services, when one pationwide class
i5 |l counse! can oversee the entire nationwide litigation lo their benefit at a fraction of the cost.

16 232,  The hosting of a nationwide ctass would confer a substantial benelit on the

17 || California Courts. The pationwide class will promote judicial economy by preventing a

18 1| multiplicity of litigation in different states and inconsistent judgments on identical issues. A

19 |{ nationwide class is beneficial to California courts for reasons of comily. The adjudication of a
20 N naiiopwide class may increase the damages claimed, but does not amend the legal theories at

21 |tissue in this case.

22 23, A nationwide class would also produce a beneficiary resuit as a large number of
23 || the Class members reside in California and the adjudication of all claims will have a therapeutic
24 || effect on manufacturers outside of California who engage in fraudulent conduct within the state;
25 || will aid business enterprises in California by curtailing illegitimate competition; and will avoid
26 {[ the burden of multiple cases involving identical claims.

27 24.  Inaddition, California has a special obligation and a compelling interest to control

-7-
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the litigation and ensure the protection of its residents who make up the largest portion of the

nationwide class.

25.  Astoclass members residing in California, the injury or damages fram
Defendants’ acts arise within (he State of Califomia,

26.  As to class members residing outside of California, claims for the injury or
damage from Defendants’ acts do not present a significant additional burden to the California
courts, as there are no known material variations in laws governing the claims. State law issues
will not swamp common issues and defeat predominance.

27.  Thisis nat a case where as in Canon it was found that cerlification of a
nationwide class will require the trial court to adjudicale issues by application of numerous
different rules of law from various states and would result in numerous individual adjudications
of fact. Instead, the California Unfair Competition Law can be extended to a nationwide class as
will be demonstrated with additional evidence at the time of class certification.

28.  The parties have a substantial connection with California as they routinely
transact business in California and, on information and belief, the greatest number of class
members per state reside in California. Discovery will confirm the exact numbers on these
issues.

2%, On information and belief, more offending Vodka was sold in California than in
any other state. On information and belief, Defendants collected and continue to collect more
revenue in California than in any other state and more of the ill-gotten gains were collected in
California than in any other state and more of the material misrepresentations were made here.
Thus California has a compelling interest to proceed as to the nationwide class action claims. No
state has a more compelling interest than California in the prosecution of this action.

30.  The benefit of a pationwide class action to the parties and the courts will be
substantial because a nationwide class will result in one judgment. It would be a waste of
judicial resources nationwide to require courts all over the nation to entertain identical actions

when one action could dispose of the litigation. A nationwide class will be beneficial to

-8-
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Defendants in that it will not have to defend itself with respect to the same allegations in
numeraus forums.

31. On information and belief, Defendants and/or their retail customers, have
documents and other information in their collective possession that will demaonstrate the special
interest that California has in hosting a nationwide class action.

Definition of the Subclass

32, Subelass members as to Plaintiff™s First, Second, Third, and Fourth Causes of
Action are all of Defendants’ customers who reside in California and/or California individuals
who purchased offending Class Products from September 15, 2010 to the present.

Other Class Allepations:

-

33, Plaintiff alleges no federal claims.

34, The members of the Class are s0 numerous that joinder of all members is
impracticable. The disposition of their claims in a class action will provide substantial benefits
to the parties and the Court. On information and belief, the exact number and identities of the
members of the Class are ascertainable from the records in Defendants’ possession or that of
Defendants’ retail customers {e.g., BevMol).

35.  There is a well-defined community of interest in the questions of law and fact
involved in this case.

36.  All causes of action herein have been brought and may properly be maintained as
a class action pursuant to the provisions of Code of Civil Procedure § 382 because there is a
well-defined community of interest in the litigation and the proposed class is easily
ascertainable:

a. Numerosity: On information and belief, the Class is 50 numerous that the
individual joinder of all members would be impracticable.

b. Common Questions Predominate: Comimon questions of law and fact
exist as to all members of the Class, and those questions clearly predominate over any questions

that might alfect members individually. These comman questions of law and fact include, for

9.
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example. whether Defendants violated Business & Professions Code § 17500 e/ seq. by
misrepresenting the “Handmade™ nature of the Vodka because of the highly automated nature of
the manufacturing of the Vodka and whether Defendants’ actions in this regard constituie an
unfair, unlawful, or fraudulent business practice pursuant to Business & Professions Code §
17200 ef seq.

c. Typicality: On information and belief, Plaintiff’s claims are typical of the
claims of the members of the Class. Plaintiff and ai! members of the Class sustained damages
arising out of Defendants® common course of conduct complained herein.

d. Adequacy: Plaintiff will fairly and adequately protect the interests of the
members of the Class because Plaintiff has no interests which are adverse to the interests of
absent class members and because Plaintiff has retained counsel who possesses significant
litigation experience regarding alleged violations of consumer statutes.

e. Superiority: A class action is superior to other available means for the fair
and efficient adjudication of this controversy since individual joinder of all members would be
impracticable. Class action treatment will permit a large number of similarly situated persons to
prosecute their common claims in a single forum simultaneously, efficiently and without the
unnecessary duplication of effort and expense that numerous individual actions would engender.
Furthermore, since most class members’ individual claims for damages are likely to be modest,
the expenses and burdens of litigating individval actions would make it difficult or impossible
for individual members of the Class to redress the wrongs done to them. An important public
interest will be served by addressing the matter as a class action, substantial economies 1o the
litigants and to the judicial system will be realized and the potential for inconsistent or
contradictory judgments will be avoided.

FIRST CAUSE OF ACTION

(Violation of Business & Professions Code § 17200 ef seq. Against All Defendants)

-

37.  Plaintiff reaileges and incorporates herein by reference all of the allegations

contained in Paragraphs | through 36, inclusive, of this complaint as though fully set forth

-10-
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herein.

38.  DBusiness & Professions Code § 17200 ef seq. provides that unfair competition
means and includes “any unlawful, unfair or fraudulent business act or practice and unfair,
deceptive, untrue or misleading markeiing.”

39, By and through their conduct, including the conduct detailed above, Defendants
engaged in activities which constitute unlawful, unfair, and fraudulent business practices
prohibited by Business & Professions Code § 17200 et seq.

40.  Beginning at an exact date unknown as yet and continuing up through the present,
Defendants committed acts of unfair competition that are prohibited by Business & Professions
Code § 17200 e/ seq. Defendants engaged in a pattern of “unfair” business practices that violate
the wording and intent of the statutes, by engaging in practices that threaten an incipient
violation of law, or violate the policy or spirit of laws because its effects are comparable to or the
same as a violation of the law by manufacturing, distributing, and marketing Vodka with a false
“Handmade™ label when the product is in fact: (1) made from commercially manufactured NGS
that is trucked and pumped inte TITO’s industrial facility; (2) distilled in a large industrial
complex with modern, technologically advanced stills; and (3) produced and bottled in extremely
large quantities (i.e., it is “mass produced™).

a. Alternatively, Defendants engaged in a patiern of *“unfair” business
practices that violate the wording and intent of the statutes, by engaging in practices that are
immoral, unethical, oppressive or unscrupulous, the wlility (if any) of which conduct is far
outweighed by the harm done to consumers and public policy by manufacturing, distributing,
marketing, and advertising Vodka with a false “Handmade” label when the product is in fact: (1)
made from commercially manufactured NGS that is trucked and pumped into TITQ’s industrial
facility; (2) distilled in a large industrial complex with modern, technologically advanced stills;
and (3) produced and bottled in extremely large quantities (i.e., it is “mass produced™).

b. Alternatively, Defendants engaged in a pattern of “unfair™ business

practices that violate the wording and intent of the statutes, by engaging in practices wherein: (1)

-1i-
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the injury to the consumer was substantial; (2) the injury was not outweighed by any
countervailing benefits lo consumers or competition; and (3) the injury was of the kind that the
consumers themselves could not reasonably have avoided by manufacturing, distributing,
marketing, and advertising Vodka with a false “Handmade™ label when the product is in fact: (1)
made from commercially manufactured NGS that is trucked and pumped inte TITQ’s industrial
facHity; (2} distilled in a large industrial complex with modern, technologically advanced stills;
and (3) produced and bottled in extremely large quantities (i.e., it is “mass produced™).

41.  Beginning at an exact date unknown as yet and continuing up through the present,
Defendants commilted acts of unfair competition, including those described above, prohibited by
Business & Professions Code § 17200 ef seg. by engaging in a pattern of “fraudulent” business
practices within the meaning of Business & Professions Code § 17200 ef seq., by manufacturing,
distributing, marketing, and/or selling Vodka products with a false “Handmade” representation
when the product is in fact: (1) made from commercially manufactured NGS that is trucked and
pumped into TITO's industrial facility; (2) distilled in a large industrial complex with modern,
technalogically advanced stills; and (3) produced and botiled in extremely large quantities (i.e., it
is “mass produced™).

42, Defendants engaged in these unlawful, unfair and fraudulent business practices
for the primary purpose of collecting unlawful and unauthorized monies from Plaintiff and all
others s.imiim'iy situated, thereby unjustly enriching Delendants.

43.  Asaresult of the repeated violations described herein, Defendants received
unearned commercial benelits at the expense of their competitors and the public,

44, Defendants” unlawful, unfair and fraudulent business practices present a
continuing threat to the public in that Defendants continue to engage in unlawful conduct.

45.  Such acts and omissions are unfair and/or fraudulent and constitute a violation of
Business & Professions Code § 17200 ef seg. Plaintiff reserves the right ta identify additional
violations by Defendanis as may be established through discovery.

46.  Asadirect and legal result of their uniawful, unfair and fraudulent conduct

-12-
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described herein, Defendants have been and will be unjustly enriched by the receipt of ill-gotten
gains from customers, including Plaintiff, who unwittingly provided their money to Defendants
based on Defendants’ fraudulent “Handmade™ representation.

47, Plaintiff suffered an “injury in fact” because Plaintiff*s money was taken by
Defendants as a resull of Defendants® false "Handmade” claim set forth on the Vadka.

48, In prosecuting this action for the enforcement of important rights affecting the
public interest, Plaintiff seeks the recovery of attorneys® fees pursuant to Code of Civil
Pracedure § 1021.5, which is available to a prevailing plaintiff who wins relief for the general

public.

SECOND CAUSK OF ACTION

(Violation of Business & Professions Code § 17500 Et Seq. Against All Defendants)

49, Plaintiff realleges and incorporates herein by reference all of the allegations
contained in Paragraphs 1 through 48, inclusive, of this complaint as though fully set forth
herein.

50.  Business & Professions Code § 17500 ef seq. provides that it is “unlawful for any
person, firm [or other party] . . . to make or disseminate before the public . . . any statement
which is untrue or misleading” in connection with the sale or disposition of geods ar services.

51.  Beginning at an exact date unknown as yet and continuing up through the present,
Defendants committed acts of unfair competition, including those set forth above, prohibited by
Business & 'rofessions Code § 17500 ef seq. by engaging in a pattern of false and misleading
advertising and business practices that violate the wording and intent of the statutes.

52.  Oninformation and belief, Defendants engage in unlawfu! advertising practices
with the intent to induce members of the public to purchase goods that they believe to be ol a
particular quality.

53.  Defendants’ deceptive advertising practices, including the “Handmade™
representations detailed herein, present a continuing threat to members of the public in that

Defendants continue to engage in the conduct described above.

-13-
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54, Such acts and omissions are unfair and/or deceptive and/or untrue and/or
misleading and constitute a vielation of Business & Professions Code § 17500 ef seq. Plaintiff
reserves the right to identify additional viclations by Defendants as may be established through
discovery.

35. As a direct and legal result of Defendants’ conduct described above, Defendants
have been and will be unjustly enriched with ill-gotten gains. Plaintiff and the general public are
entitled to restitution and/or reimbursement of the gains Defendants received because of the
misdeeds described herein.

36.  In prosecuting this action for the enforcement of important rights affecting the
public interest, Plaintiff secks the recovery of atlorneys lees pursuant to Code of Civil
Procedure § 1021.5, which is available to a prevailing plaintiff who wins relief for the general

public.

Third Cause of Action

(Violation of Consumers Legal Remedies Act Against Defendants)

37.  Plaintiff realleges and incorporates herein by reference all of the allegations
contained in Paragraphs 1 through 56, inclusive, of this complaint as though fully set forth
herein,

58.  California Civil Code § 1750 ef seq. (entitied the Consumers Legal Remedies
Act) provides a list of “unfair or deceptive” practices in a “transaction” relating to the sale of
*goods™ or “services™ to a “consumer.” The Legislature’s intent in promulgating the Consumers
Legal Remedies Act is expressed in Civil Code § 1760, which provides, inter alia, that its terms

are to be:

[Clonstrued liberally and applied to promote its underlying
purposes, which are to protect consumers against unfair and
deceptive business practices and to provide efficient and
economical procedures to secure such protection.

59.  Defendants’ products constituted “gnods™ as defined in Civil Code § 1761(a).

60. Plaintift, and Class members, are each a “Cansumer” as defired in Civil Code

“1d-
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§ 1761(d).

61.  Plaintiff’s purchase of Defendants' Vodka constituted a “transaction™ as defined
in Civil Code § 1761 ().

62.  Civil Code § 1770(a)(5) prohibits a defendant from “[r]epresenting that goods or
services have sponsorship, approval, characteristics, ingredients, uses, benefits, or quantities
which they do not have or that a person has a sponsorship, approval, status, affiliation, or
connection which he or she does not have,”

63.  Civil Code § 1770(a)(7) also prohibits a defendant from “[r]epresenting that
goods or services are of a particular standard, quality, or grade, or that goods are of a particular
style or model, if they are of another.”

64.  Defendants violated Civil Code § 1770(a)(5) and (7) by marketing and
representing that their Vodka products are “Handmade” when they are actually: (1) made from
commercially manulactured NGS that is trucked and pumped into TITQO’s industrial facility; (2)
distilled in a large industrial complex with modern, technologically advanced stills; and (3)
produced and bottled in extremely large quantities (i.e., it is “mass produced™) such that there is
nothing “Handmade™ about the Vodka.

65, It is alleged on information and belief that Defendants” violation(s) of the
Consumer Legal Remedies Act set forth herein was done with awareness of the fact that the
conduct alleged was wrongful and was motivated solely for increased profit. It is also alleged on
information and belief that Defendants did these acts knowing the harm that would result to
Plaintiff and Class Members and that Defendants did these acts notwithstanding that knowledge.

06.  Plaintiff provided a notice to TITO’S pursuant to the Consumer Legal Remedies
Act. Plaintiff and Class Members, however, are nat seeking actual and/or stalutory damages
against TITO’s pursuant to Civil Code § 1780.

67.  Asadirect and proximate resuit of Defendants' violations of the Consumers Lepal
Remedies Act, Plaintiff and Class members are entitled to the following remedies: (a) a

declaration that Defendants violated the Consumers Legal Remedies Act; and (b) an injunction

152
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preventing Defendants' unlawful actions.

68, Plaintiff suffered an “injury in fact” because Plaintiff®s money was taken by
Defendants as a result of Defendants' false “Handmade™ elaims set forth on its Vodka.
Furthermore, he suffered an “injury in fact” by paying for a Vodka product that he believed was
genuinely “Handmade,” when it was not.

69. PlaintifT is filing an Affidavit of Venue along with this Complaint to be in
compliance with the requirement set forth in Civil Code § 1780(d).

FOURTH CAUSE OF ACTION

(For Negligent Misrepresentation Against All Defendants)

70.  PlaintifT realleges and incorporates herein by reference all of the allegations
contained in Paragraphs 1 through 69, inclusive, of this complaint as though fully set forth
herein.

71.  During the relevant statutory time period, Defendants made false "Handmade™
representations to Plaintiff and Class Members as it pertains to the sale of their Vodka.

72.  The representation that Defendants' Vodka was “Handmade” was false. The true
facts are that the Vodka is: (1) made from commercially manufactured NGS that is trucked and
pumped inte TITO's industrial facility; (2) distilled in a large industrial complex with modern,
technologicaily advanced stills; and (3) produced and bottled in extremely farge quantities (i.c., it
is “mass produced™).

73.  When Defendants made the representations set forth above, they had no
reasonable grounds for believing them ta be true.

74, Defendants made the representations with the intention of inducing Plaintiff and
Class Members to act in reliance upon these representations in the manner hereafter alleged, or
with the expectation that they would so act.

75.  Plaintiff and Class Members, at the time the representations were made by
Defendants, and at the time Defendants took the aclions herein alleged, were ignorant of the

falsity of the representations and believed them 1o be true. In reliance on these representations,
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Plaintiff and Class Members were induced to and did pay tonies ta purchase Defendants'
Vodka.

76.  Had Plaintiff and Class Members known the actual facts, they would not have
taken such action. Furthermore, Plaintiff and other California consumers had no reason to
believe that Defendants would act otherwise than as to rely on the “Handmade” representation.

77.  Withoul knowledge, Plainiiff and Class Members acted on the false “Handmade™
representation and purchased the Vodka products they did net truly want {in hindsight). Had
Plaintiff and Class Members known the actual facts, they would not have taken such action.

78.  As a proximate result of the fraudulent conduct of Defendants as herein alleged,
Plaintiff and Class Members paid monies to Defendants, through Defendants' regular retail sales
channels, to which Defendants are not entitled, and have been damaged in an amount to be
proven at trial.

79.  Plaintiff and Class Members seek the recovery of a large portion of their purchase
monies, plus prejudgment interest, and reasonable attorneys' fees (pursuant to Code of Civil
Procedure § 1021.5) and costs as will be determined at time of trial. The specific amount of
Class Members’ recavery is the realm of expert testimony and will be established at trial.

WHEREFORE, Plaintiff prays for relief and judgment against Defendants, as follows:

PRAYER

b For a judgment declaring this action to be a proper class action;

2. A declaration that Defendants violated the provisions of California Business &
Professions Code § 17200 ef seq.;

3. A declaration that Defendants violated the provisions of Calilornia Business &
Professions Code § 17500 ef seq.;

4 A declaration that Defendanis violated Civil Code § 1750 ef seq.;

5. Pursuant to Business & Professions Code § 17204 and pursuant to the equitable

powers of this Court, a judgment enjoining Defendants, their subsidiaries, affiliates, and their

suiccessors, agents, servants, officer, directors, employees, and all persons, acting in concert with
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them, directly or indirectly, from engaging in conduct violative of Business & Professions Code
§ 17200 ef seq. as more fully described above;

6. Pursuant to Business & Professions Code § 17204, a judgment requiring
Defendants to provide restitution to compensate, and to restore all persons in intercst, including
all Class Members, with all monies acquired by means of Defendants® unfair competition,
including a refund of the monies Class Members paid to purchase the offending Vodka plus sales
taxes; |

7. Plaintiff and each of the other members of the Class recover the amounts by
which Defendants have been unjustly enriched;

8. Plaintifl’s reasonable attorneys’ fees as it relates (o all causes of action pursnant
to Code of Civil Procedure § 1021.5;

0, For costs of suit in_curred herein;

10.  For prejudgment interest as allowed by law; and

I1.  Forsuch other and further relief as this Court finds just, equitable and proper,
including, but not limited to, the remedy of disgorgement.

Dated: September 30, 2014 DEL MAR LAW GROUP, LLP

By: /slohn H. Donhboli
John H. Donboli
JL Sean Slattery

Attorneys for: GARY HOFMANN, an
individual and on behalf of all others similarly
situated

-18-
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[:l Cther employment {15) D Other judicial review {39)
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Number of causes of action (specify); Four
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CM-010
INSTRUCTIONS ON HOW TO COMPLETE THE COVER SHEET ) 1

To Plaintifis and Others Filing First Papers. i you are filing a first paper {for example, a complaint) in a civil case, you must
complele and file, along with your first paper, the Civil Case Cover Shas! contalned on page 1. This information will be used to compile
statistics about the types and numbers of cases filed. You must complele items 1 through 6 en the shest. Initem 1, you must eheck
one box for the case type thal best describes the case. I the case fits both & general and 2 more specific type of case listed in item 1,
check the mare specific one If the case has multipte causes of aclion, check the box thal best indicates the primary cause of action
To assist you in completing the sheet, examples of the cases that belong under each case lype inilem } are provided below. A cover
sheat must be fled only with your initial paper. Faflure to file a cover sheet with the first paper filed in a civil case may subject a parly,
its eounsel, ar both to sanctions under rules 2.30 and 3.220 of the California Rules of Court.

To Parties in Rule 3.740 Callections Cases, A "ttlleciions case" under rule 3.740 is defined as an actlon for recovary of money
owed in a sum stated ta be certain that is not more than $25,000, exclusive of inlerest and allorney's fees, arising from a transaction in
which properly, services, or money was acquired on credit. A colleclions case does not include an action seeking the following: (1) tor
damages, (2) punilive damages, (3) recovery of real property, {4} recovery af personal property, or (5) a prejudgment writ of
alachment. The identification of a case as a rule 3.740 collections case on this form means that it will be exempt from the general
time-for-service requifemants and case management rufes, unless @ defendant files a respansive pleading. A rule 3740 collections
case will be subject to the requirements for service and oblaining a judgment in rule 3.740.

Ta Parties in Complex Cases. In complex cases only, parlies musl also use the Civil Case Cover Sheet {o designate whether the
case is complex. if a plaintiff believes the case is complex under rule 3400 of the California Rules of Cour, this must be indicated by
completing the apprapriale boxes in items 1 and 2. If a plzintiff designates a case as complex, INe cover sheet must be served wilh the
eomplaint on alt pariies to the action. A defendant may file and serve no later than the time of ils first appearance a jpinder in the
plaintifts designation, 2 counter-designation that the case is nol complex, or, if the plainliff as made no designation, a designation that

the case Is complex.

Auto Tort

Auta (22)-FParsonal Injury/Property
Damage/Wronglul Death

Uninsured Molorist (46) (i the
case involves an uninsurad
molorist claim subjecl fo
arbilration, chech this item
instead of Auto)

Other FHPD/WD (Parsonal Injury/
Property Darnage/Wronaful Daath)
Tort

Asbeslos {D4)

Asheslos Properly Damage
Asbestos Personal Injury/
Wirong(uf Death

Praduet Liabillty (no! asbeslos or
toxic/environmenial) (24}

Medical Mzlpractice (45)

Medical Malpraclice—
Physicians & Surgeans

Ciher Prafessional Heallh Care
Malpractice

Other PIFDMWD (23)

Prermises Liahikily (e.q., slip
and 1ali}

inlentional Bodily Injusy!POAND
{e.g., assaull, vandalism)

Intentional Infliclion of
Emotional Dislress

Negligent Infiiction of
Emolioral Distress

Qther PIPDWD

Nan-PIPDMWD (Other} Tart
Business Tart/Unlali Business
Practice (07)

Civil Rights (e.g., discriminatien,
false amesl) {rol civil
harassment) (08)

Defamallon {e.g., slander, fibel)

(13

Fraud {16)

Intelieclual Prapedy {18}

Professlonal Nedligence {25}
Legal Malpraclice
Clher Prolessional Malpraclice

{na! medical or legai}

Other Non-PUFDAND Torl (35)

Employment
Wrongful Terminatlon {26)
Olher Employment (15}

CASE TYPES AND EXAMPLES
Conlract
Breach of ConlracWarranly {06)
Breach of RenlaliLease
Cantract {not unfawiul detafner
or wrongit! eviclion}
ConjractWarraniy Braach-Seller
Plainlifi (nat fraud or negligence)
Negligenl Breach of Conlract/
Warranly
Qther Breach of GonlracliWarranly
Colleclions {&.g , money owed, opan
boak accourds) (0S)
Colleclion Case—Sefter Plaintifl
Qlher Promissory Nole/Colleclions

Case

Insurance Coverage {nolf provisionally
complex) (18}

Auto Subregalion
QOlher Coverage

Qther Conlract {37)
Canfraclual Fraud
Olher Conlract Dispule

Real Property

Eminenl Domainlinverse
Condemnalion (14)

Wronglul Eviclion (33)

Ciher Real Properly {e.0., quiet lille) (26)
Wil of Possession of Real Properly
Morlgage Foreciosure
Quiel Title
Other Real Properly (nol eminient
domain, landiordAdenani, or
foreclosure}

Unlawful Detainer

Commercial (31}

Residenlial {32)

Drugs (38} (if the case invalves illegal
drugs, check this item; ctherwise,
report as Commerclal or Residerilfal)

Judiciz| Review

Asset Foreilure (D5)

Pelitton Re: Arbilralion Award (11}

Wirll of Mandale (02)
Writ-Administrative Mandamus
Wril-Mandamus on Limited Courl

Case Maller
Wril-Other Limiled Courl Case
Review

Other Judicial Review {38)

Review of Health Officer Order
Nolice of Appeal-Labor
Corimissioner Appeals

Provisionally Complex Civil Litigatian (Cal.
Rules of Court Rules 3.400~3.403)
Antitrust/Trada Regulalion (03)
Constreciion Defect (10)
Claims Involving tMass Tort (40}
Securilies Liligalion (28)
EnvironmenlaliToxic Tort (30)
Insurance Coverage Claims
{arising from provisianally complex
case lype lisled above] (4 1)
Enforcement al Judgment
Enlarcement of Judgment (20}
Absiracl of Judgment (Oul af
Counly)
Confession of Judgment (non-
domestic refalions)
Sisler Stale Judgmient
Administrative Agency Award
(riof uripard faxes}
PeliliordCertification of Eniry of
Judgmeni on Unpaid Taxes
Other Enforcemeant of Judgment
Case
Miscellaneous Civil Camplaint
RICO {27}
Other Gomglainl (maf speciffed
ahove) (42)
Declaratory Rellel Only
Injunclive Relief Only (non-
harassment)
Machanics Lien
Other Commercial Camplainl
Casa (ron-lofd/ran-complex)
Other Civil Complain
{non-lertinon-tomplex)
Miscellaneous Clvil Petition
Parinership and Carporale
Governance (21)
Other Pelilian {nat specifisd
ahove) (43}
Civil Harassment
Waorkplace Violence
ElderiDependent Adult
Abuse
Eleclion Cantest
Petilion for Name Change
Petition lor Relief From Lale
Clatm
Qther Givil Petition
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JOHN . DONBOLI (SBN: 205218)
JL SEAN SLATTERY (SBN: 210965)
DEL MAR LAW GRQUP, LLP

12250 El Camino Real, Suite 120

San Diego, CA 92130

Telephone: (B58) 793-6244
Facsimile; (858) 793-6005

Attorneys for Plaintifl: GARY HOFMANN,

ELECTROMICALLY FILED
Superior Sourt of Califomia,
County of San Diego

0915720 4 at 03:05:13 Plol

Clerl of the Superior Cowt
By Andrea Santiago,Deputy Cler

an individual and on behalf of all others similarly situated

SUPERIOR COURT OF CALIFORNIA - COUNTY OF SAN DIEGO

GARY HOFMANN, an individual and on J  CASE NQ. 37-201400831150-CU-HP-CTL
behalf of all athers similarly situated, )
)
PlainiFf, ) CLASS ACTION
)
V. )
) AFFIDAVIT OF VENUE
FIFTH GENERATION, INC., a Texas )
corporation; and DOES 1 through 100, )
inclusive, %
Defendants. %
)
)
)
)
1, Gary Hofmann, declare as foliows:
1. | am an individual residing in San Diego County. I am the proposed class

representative in the above-captioned litigation matter. I have personal knowledge of all matiers
sel forth herein and could competently lestify thereto if called to do so at the time af any hearing

or trial in this case, excepl as to those mailers averred on information and belief, which I believe

to be true. This affidavit is provided in support of what I understand to be statutory requirements
under California law (i.e., California Civil Code § 1780(c)).

2. The transaction that forms the basis of this action (i.e., my purchase of Tito’s

AFFIDAVIT OF VENUE
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[ )
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Handmade Vadka) occurred in San Diego Countly. This transaction occurred in Aupust 2014,

3. The class action Complaint, which I authorized to be filed, contains a cause of
action for violation of the Consumers Legal Remedies Act as against defendant Fifth Generation,
Ine. and DOES 1 through 100.

4, As per the foregoing assertions, this cause of action has been commenced in the
praper county or judicial district {or trial, which is San Diego County.

I declare under penalty of perjury pursuant to the laws of California that the foregoing is

true and correct and that this declaration was execuled on Seplember 4, 2014, at San Diego,

Ao Bl

Gary Holifann, Flaintiff

California.

2-
AFFIDAVIT OF VENUE
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

ALTERNATIVE DISPUTE RESOLUTION (ADR) INFORMATION

CASE NUMBER: 37-2014-00031150-CU-NP-CTL. CASE TITLE:
Gary Hofrmann vs. Fifth Dimension Inc [E-FILE]

NOTICE: All plaintiffs/cross-complainants in a general civil case are required to serve a copy of the following
three forms on each defendant/cross-defendant, together with the complaint/cross-complaint:
(1) this Alternative Dispute Resolution (ADR) Information form (SDSC form #CIV-730),
(2) the Stipulation to Use Alternative Dispute Resolution {ADR) form {SDSC form #CIV-359), and
(3} the Notice of Case Assignment form {SDSC form #CIV-721).

Most civil disputes are resolved without filing a lawsult, and most civil lawsuits are resolved without a irial. The courts,
community organizations, and private providers offer a varlety of Alternative Dispute Resalution (ADR) processes to help
people resolve disputes without a trial. The San Dlego Superior Couri expects that litigants will uillize some form of ADR
as a mechanism for case settlement before trial, and it may be beneficial to do this early in the case.

Below 1s some information about the potential advantages and disadvantages of ADR, the maosi commen types of ADR,
and how to find & local ADR program or neutral. A form for agreeing to use ADR is attached (SDSG form #CIV-359)

Potential Advantages and Disadvaniages of ADR

ADR may have a variety of advantages or disadvantages over a trial, depending an the typs of ADR process used and the
parlicular case;

Potential Advantages Poteniial Disadvantages

+ Saves lime * May take more time and money if ADR does not

+ Saves money resolve the dispute

* (ives parties more control over the dispute  + Procedures o leam about the other side's case {discovery),
resolution process and ouicome Jury frial, appeal, and other court protections may be limited

» Preserves or improves relationships or unavailable

Most Common Types of ADR
You can read more information about these ADR processes and watch videos that demonstrate them on the court's ADR
webpage at http:/fwww sdcourt.ca.gov/adr.

Mediation: A neutral person cailed a "mediator" helps the parties communicate in an effeciive and constructive manner
sa they can fry lo settle their dispute. The mediator does not decide the outcome, but helps the parlies to do so.
Mediation is usually confidential, and may be particularly useful when parties want or need to have an angoing
relationship, such as in disputes between family members, neighbors, co-workers, or business partners, or when partles
want o discuss non-legal concerns or creative resalutions that could not be ordered at a trial,

Settlement Conference: A judge or another neutral person called a “setilement officer” helps the parties to understand
the strengths and weaknesses of their case and to discuss settlement. The judge or settlemment officer does not make a
decision in the case but helps the parties to negotiate a settiement. Settiement conferences may be particularly helpful

when the parties have very different ideas about the likely outcome of a trial and would like an experienced neutral to help
guide them toward a resolution.

Arbitration: A neutral person called an "arbitrator” considers arguments and evidence presented by each side and then
decides the outeome of the dispute. Arbitration is less formal than a trial, and the rules of evidence are usually relaxed. If
the parties agree to binding arbitration, they walve their right 1o a trial and agree to accept the arbitrator's decision as final.
With nonbinding arbitration, any party may reject the arbitrator’s decision and request a trial. Arbitration may be

appropriate when the parties want another person to decide the oulcome of their dispute but would like to avold the
formaiity, time, and expense of a trial.

5DSC CV-730 (Rev 12-10) ALTERNATIVE DISPUTE RESOLUTION (ADR) INFORMATION

Paga: 1
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Other ADR Processes: There are several other types of ADR which are nol oifered through the court but which may be
obtained privately, including neutral evaluation, conciliation, fact finding, mini-trlals, and summary jury trials. Sometimes
parties will try a combination of ADR processes. The important thing is to try to find the type or types of ADR that are
most likely to resolve your dispuie. Be sure to learn about the rules of any ADR program and the qualifications of any
neutral you are considering, and about their fees.

Local ADR Programs for Civil Cases

Mediation: The San Diego Superior Court maintains a Civil Mediation Panel of approved mediators who have met

certain minimum gualifications and have agreed to charge $150 per hour for each of the first two (2) hours of mediation
and thelr regular hourly rate thereafter in court-referred mediations.

On-line mediator search and selection: Go to the court's ADR webpage at www.sdcourt.ca.gowadr and click on the
"Mediator Search” to review individual mediator profiles containing detailed information about each mediator including
their dispute resolution training, relevant experlence, ADR speciaily, education and employment history, mediation style,
and fees and to submit an on-line Mediator Selection Form (SDSC {orm #CIV-005). The Civil Mediation Panel List, the
Available Mediator List, indlvidual Mediator Profiles, and Mediator Selection Form (CIV-005) can also be printed from the
court’s ADR webpage and are available at the Mediation Program Office or Clvll Business Office al each courl location.

Settlement Conference: The judge may arder your case to a mandatory setilement confarence, or voluntary settlement
conferences may be requested from the court if the parties certify that: (1) settlement negatiations between the parties
have been pursued, demands and ofiers have been tendered in good faith, and resofution has failed; (2) a judicially
supervised settlement conference presents a substantial opporiunity for settiement; and (3) the case has developed to a
point where all parlies are legally and factually prepared to present the issues for settlement consideration and further
discovery for settlement purposes is noi required. Refer to SDSC Local Rule 2.2.1 for more information. To scheduie a
settlement conference, contact the department 1o which your case is assigned.

Arbitration: The San Diege Superior Court maintains a panel of approved judicial arbitrators who have practiced law for
a minimum of five years and who have a certain amount of trlal and/or arbitration experience. Refer to SDSC Local

Rules Division 1i, Chapter Il and Code Civ. Proc. § 1141.10 et seq or contact the Arbitration Program Office at (519)
450-7300 for more infermation.

More information about court-connected ADR: Visit the court's ADR webpage at www.sdcourt.ca.qovfadr or contact the
court's Mediation/Arbitration Office al (619) 450-7300.

Dispute Resolution Programs Act (DRPA) funded ADR Programs: The following community dispute resoluion
programs are funded under DRPA (Bus. and Prof. Code §§ 465 et seq.):

= In Central, East, and South San Biego County, contact the Nalional Conflict Resolution Center (NCRC) at
www.ncreoniing.com or (619) 238-2400.

* In North San Diego County, contact North County Lifeline, Inc. at www.nelifeline.org or {760) 726-4900.

Private ADR: To find a private ADR program or neutral, search the Internet, your local telephone or business directory,
or legal newspaper for dispule resolution, mediation, settlement, or arbitration services.

Leqgal Representiation and Advice

To participate efiectively in ADR, it is generally important to understand your legal rights and responsibilities and the
likely outcomes if you went to trial. ADR neutrals are not allowed to represent or to glve legal advice to the participants in
the ADR process. If you do not already have an attorney, the Califernia State Bar or your local County Bar Association
can assist you in finding an attormey. Information about obtaining free and low cost legal assistance is also available on
the California courts website al www,courtinfo.ca.gov/selfhelp/lowcost,

Page: 2
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SUPERIGR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO FOR COURY USE ONLY
STREET ADDRESS: 330 Wasl Broadway
MAILING ADDRESS: 330 Wesl Broadway
GITY, STATE, & ZIPcooe: San Diego, CA 92101-3827

BRANGH NAME: Central

PLAINTIFF(S):  Gary Hoimann

DEFENDANT(S): Fifth Dimension Inc

SHORT TITLE. GARY HOFMANN VS. FIFTH DIMENSION ING [E-FILE]

STIPULATION TD USE ALTERNATIVE CASE NUMBER.
DISPUTE RESOLUTION (ADR) 37-2014-00031150-CU-NP-CTL
Judge: Eddie C Slurgean Depariment. C-67

The parlies and thelr ailorneys stipulate that the maiter is at issue and the claims in this action shall be submitted to the following
alternative dispute resolution (ADR) process. Selection of any of these options will not delay any case management timelines.

[:j Medlalion {cour-cannectad} D Non-binding privale arbitralion

l:l Mediation (private) D Binding privale erbitrakion

D Volunlary settlerment conference (privale} l:l Non-binding judicial arbitratian {discovery until 15 days before trial}
D Meulral evaluaiion (private) D Nen-binding judicial arbilration (discovery unlil 30 days bafore trial)
|:| Other {specify 8.g., privale mini-trial, privale judge, elc )

Il is also stipulaled that the following shall serve as arbilralar, medialor or olher neutral. {Name}

Aliernale nautrat (for court Civil Medialion Program and arbitration only).

Date: Dale.

Name of Plainkiff Name of Defendant

Signalure Signalurs

Name of Plaintiff's Altarnay Nams of Defandani's Altorney

Signature Signaiure

if there are more parties and/or atlornays, please aliech additiona) compleled and fully execuled sheels

1t is the duly of the pariles to nalify the courl of any selilement pursuant lo Cal Rules of Court, rule 3 1385, Upon naotification of the selliemenl,
{he coust will place 1his matier on a 45-day dismissal calendar.

No new parlies may be added without leave of court
IT IS S0 ORDERED.

Dated; D9/TE2014 JUDGE OF THE SUPERIOR COURT
" SOEC CIV-358 (Rav 12-10) STIPULATION TO USE OF ALTERNATIVE DISPUTE RESOLUTION Paue: 1
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO
BTREET AUDRESS: 530 W Braadway

MAILING ADDRESS: 330 W Broadway

CITY AND 2(P CODE:  Ban Diego, CA B2101-1827
BRANCH NAME: Cerlral

TELEFHONE NUMBER: {fi8) 450-7067

PLAINTIFF{S} ! PETITIONER{S): Gary Hofmann

DEFENDANT{S)/ RESPONDENT(S). Fifth Dimension Inc

GARY HOFMANN VS. FIFTH DIMENSION ING {E-FILE]

NOTICE OF CASE ASSIGNMENT AND CASE MANAGEMENT CASE NUMBER.
CONFERENCE on MANDATORY eFILE CASE 37-2014-00031150-CU-NP-CTL

CASE ASSIGNMENT
Judge: Eddie C Sturgeon Department: C-67

COMPLAINT/PETITION FILED: 09/15/2014

TYPE OF HEARING SCHEDULED DATE TIME DEPT JUDGE
Civil Case Management Conference 021202015 08:35 am c-o07

A case management statement must be completed by counsel for all parties or sell-represented litigants and timely filed with the court
at least 15 days prior to the initlal case management conference. (San Dlego Local Rules, Division 1, CRC Rule 3.725).

All eounsel of record or parties in pro per shall appear at the Case Management Conference, be familiar with the case, and be fully
prepared to parlicipate effectively in the hearing, including discussions of ADR* aptions.

IT IS THE DUTY OF EACH PLAINTIFF (AND CROSS-COMPLAINANT) TO SERVE A CORY OF THIS NOTICE WIiTH THE
COMPLAINT (AND CROSS-COMPLAINT), THE ALTERNATIVE DISFUTE RESOLUTION (ADR) INFORMATION FORM (SDSC
FORM #CIV-730), A STIPULATION TO USE ALTERNATIVE DISPUTE RESOLUTION (ADR} (SDSC FORM #CIV-358}), AND OTHER
DOCUMENTS AS SET OUT IN 8DSC LOCAL RULE 2.1.5.

ALL COUNSEL WILL BE EXPECTED TO BE FAMILIAR WITH SUPERIOR COURT RULES WHICH HAVE BEEN PUBLISHED AS
DIVISION [f, AND WILL BE STRICTLY ENFORGED.

TIME STANDARDS: The following timeframes apply o generai civil cases and must be adhered 1o unless you have requesied and
been granted an extension of time. General civil cases cansist of all civil cases except: small claims proceedings,
civil petitions, unlawful detainer proceedings, probate, guardianship, conservatorship, juvenile, parking citation
appeals, and family law proceetings.

COMPLAINTS: Complaints and all other documenls lisled in SDSC Looal Rule 2.1.5 must be served on all named defendants.

DEFENDANT'S APPEARANCE: Defendanl must genarally appear within 30 days of service of the complaint. (Plainliff may
stipulate to na more than 15 day extension which must be in wrlting and filed with the Court.} (SDSC Local Rule 2.1.6)

JURY FEES: In order {o preserve the right to a jury trial, one Earty for each side demanding a jury trial shall pay an advance jury fee In
the amount of one hundred {ifty dollars {$150) on or before the date scheduled for thé initial case management conference in
the action.

MANDATORY eFILE: Case assignad o mandalory File program per CRC 3.400-3.403 and SDSC Rule 2.4.11. All documents must
be eFiled at www.onelegal.com. Refer to General Order 0514 14 at www.sdeourt.ca.gov for guidefines and procedures.

*ALTERNATIVE DISPUTE RESOLUTION (ADR): THE COURT ENCOURAGES YOU TO CONSIDER UTILIZING VARIOUS
ALTERNATIVES TO TRIAL, INCLUDING MEDIATION AND ARBITRATION, PRIOR TO THE CASE MANAGEMENT CONFERENCE.
PARTIES MAY FILE THE ATTACHED STIPULATION TO USE ALTERNATIVE DISPUTE RESOLUTION (SD5C FORM #CIV-359),

SDSG Civ-721 (Rev 08-i2) Page: 1

NOTICE OF CASE ASSIGNMENT
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Pursuant to California Rules of Court ("CRC"), rules 2.250 et
sed., Code of Civil Procedure section 1010.6, and San Diego
Superior Court General Order: In re Procedures Regarding
Electronically Imaged Court Records, Elecfronic Filing, and
Access fo Electronic Court Records, this case has been
designated as a Mandatory eFile case.

All future documents submitted to the court on this case
must be filed electronically. The clerk will not accept or file
any documents in paper form that are required to be filed
electronically, absent a court order allowing the filing.

A party may request to be excused from mandatory
elecironic filing requirements. This request must be in writing
and may be made by ex parte application to the judge or
department to whom the case is assigned.

Documents for cases ordered 1o mandatory eFiling can only
be filed through the court's electronic service provider (the

"Provider”). See www.onelegal.com, for information on
how to file electronicaily.
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ELECTRONIC FILING REQUIREMENTS QF THE

SAN DIEGO SUPERIOR COURT — CIVIL DIVISION

These requirements are issued pursuant to California Rules of Court (“CRC", rules 2.250
etseq., Code of Civil Procedure §1010.6, and San Diego Superior Court General Order:
In Re Procedures Regarding Elecfronic Fling.

Effective November 1, 2013, document that are determined fo be unacceptable for
efiling by the Court due fo eFiling system restrictions or for failure to comply with these
requirements will be rejected subject to being allowed to be filed nunc pro tunc 1o the

original submittal date upon ex-parte application fo the court and upon good cause
shown.

It is the duty of the plaintiff {and cross-complainant) to serve a copy of the Generadl
Order of ihe Presiding Depariment, Order No. 010214-24A, and Elecironic Filing

Requirements of the San Diego Superior Court with the complaint {and cross-
complaint}.

PERMISSIVE eFILING

Effective March 4, 2013, documents may be filed electronically in non-mandated civil
cases in the Central Division where either: {1} the case is first initiated on or after March
4, 2013; or {2) the case is dready pending as of March 4, 2013 and has been imaged
by the court. Effective June 30, 2014, documents may be filed electronically in non-
mandated civil cases in the North County Division where either: (1) the case is first
initiated on or after June 30, 2014; or {2) the case is already pending as of June 29,
2014 and has been imaged by the court,

Poge 1 of7
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MANDATORY eFILING

The case types that shall be subject to mandatory eFiling are: civil class actions:
consolidated and coordinated actions where all cases involved are imaged cases;
and actions that are provisionally complex under CRC 3.40 — 3.403 (as set forth in the
Civil Case Cover Sheet, Judicial Council form CM-010 —including Construction Defect
aclions). “"Complex cases” included in mandatory efiling include Antiirust/Trade
Regulation, Mass Tort, Environmental/Toxic Tort, and Securities Litigation cases, as well

as insurance coverage claims arlsing from these case types.

Effective June 2, 2014 Construction Defect and olher cases, currenily being
elecironically filed through File&Serve Xpress (fka LexisNexis Fle&Serve}, must be
elecironically filed through the court's Electronic Filing and Service Provider, One
Legal. Documents electronically filed in Construction Defect and other cases prior to
June 2, 2014 will be maintained in the File&Serve Xpress system and can be viewed via
a File&Serve Xpress subscription or on the Court's internal CD/JCCP Document viewer
kiosk locaied in the Civil Business Office, Room 225 of the Hall of Jusiice (2n¢ floor).

For cases of the type subject to mandatory eFiling that are initiated on or after March
4, 2013, dll documenis must be filed elecironically, subject to the exceptions set forth
below. All documents electronically filed in @ mandatory eFile Construction Defect /

JCCP case must be electronically served on all parties in the case pursuant to CRC
2.251{c).

The court will maintain and make available an official electronic sarvice list in
Consiruction Defect / JCCP cases through One Legal. This is the service list that the
court will use to serve documents on the parties. (See CRC 2.251(d}.) i is the
responsibility of the parties fo provide One Legal their correci contact information for

the service list in each eFiled case in which they are involved no later than July 7, 2014.

Poge 2 of 7
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New parties who enter a case must provide One Legal with their electranic service
address for that case within 7 days of joining the case. All parties must notify One Legal
of any changes to that address, within 7 days of the change, should a change occur
during the pendency of the action. {[See CRC 2.251{f)(1).} Failure o keep the official
list updated may resultin the court being unable to provide nofice to a non-complying

party of upcoming hearings, orders, and other proceedings.

For cases of the type subject to mandatory efiling that are already pending as of
March 3, 2013, and provided that the case has been imaged by the court, all

documents filed on or after March 4, 2013 must be filed electronically, subject fo the
exceptions set forth below.

A party Imoy request fo be excused from mandatory electronic filing and/or service
requiremen’rs. This request must be in writing and may be made by ex-parte
application 1o the judge or department to whom the case is assigned. The clerk wil
nof accept or file any documents in paper form that are required fo be filed

electronically, absent a court order allowing the filing.

Seli-represented litigants are not required to efile or electronically serve documents in
a mandaiory efile case; however, they may eFile and electronically serve documents

if they choose fo do so and/or are otherwise ordered to efile and/or electronically

serve documents by the court.

REQUIREMENTS FOR ALL eFILERS

efile documents can only be filed through the court's Electronic Filing and Service

Provider (the "Provider"). See www.onelegal.com.

Page 3of 7
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eFilers must comply with CRC 2,250 ~ 2.241. Also, all documents electronically filed
must be in a fext searchable format, i.e, OCR. The court is unable lo accept
documents that do not comply with these requirements, or documents that include

but are nof limiled to: digitized signaiures, fillable forms, or a negative image.

eFilers are required to enter dll parties listed on the document being fited, if the parly
is not already a part of the case. (If the filer is submitling a new complaini, ALL pariies

must be entered.} If all parties are notf entered, the fransaction will be rejected.

Documents that contain exhibits must be bookmarked, as set forlh on the Provider's
site. Documents not so bookmarked are subject to rejection. Moving papers with
exhibils that are not bookmarked will be rejected. (See CRC 3.1110(f] with

bookmarking being the substitute for plastic tabs in electronically filed documents.)

Exhibiis to be considered via a Notice of Lodgment shall not be atiached to the
electronicdlly filed Notice of Lodgment; instead, the submitting party must provide the
assigned department with hard copies of the exhibits with a copy of the Notice of

Lodgment that includes the eFiling Transaction 1D # noted in the upper right hand

camer.

All documents must be uploaded as individual documents within the same fransaction,
unless filing a Motion. [Example: A Request to Waive Cour! Fees must be uploaded
separately from the document fo which it applies, i.e. complaint, answer or other
responsive pleading, motion, efc...] I filing a nolice of motion, all documents can be
scanned and uploaded as one document under a filing that most closely capiures the

type of motion. Al filings and exhibiis wiihin these filings musi be bookmarked.

Page 4 of 7
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Unless otherwise required by law, per CRC 1.20(b} only the last four digifs of a social
security or financial account number may be reflected in court case filings. Exclusion
or redaction is the responsibility of the filer, not the clerk, CRC 1.20(b}{3). Failure to

comply with this requirement may result in monetary sanctions, CRC 2.30(b).

Proposed filings, such as proposed court orders and amended complaints, should be
submitted as an exhibit and then re-submitted as a separate and new efiling

transaction after the Court has ruled on the matter to which the proposed document
applies. See also CRC 3.1312.

Any document filed electronically shall be considered as filed with the Clerk of the
Superior Court when it is first fransmitted to the vendor and the transmission is
completed, excepl that any document filed on a day thatl the court is not open for
business, or after 5:00 p.m. {Pacific Time) on a day the court is open for business, shall

be deemed fo have been filed on the next court day.

Electronically filed documents must be comectly named and/or caiegorized by
Document Type. The lead document must also be designated appropriately, as the
lead document determines how the fransaction will be pricritized in the work queue.
Fallure to correctly name the document and/or designate the lead document

appropriately may resulf in a detrimental delay in processing of the transaction.

Please be advised that you must schedule a motion hearing date directly with the
Independent Calendar Department. A motion filed without an appointment, even

when o conformed copy of the filing is provided by the court, is not scheduled and
the hearing will not occur,

Page 5 of 7
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If @ hearing is set within 2 court days of the time documents are electronically filed,
litigant{s) musi provide hard copies of the documents to the court. Transaction ID
numbers must be noted on the documents to the extent it is feasible to do so. Hard
copies for Ex Parte hearings must be delivered direcily to the department on or before

12 Noon the court day immediately preceding the hearing date.

An original of all documents filed elecironically, including original signatures, shall be
maintained by the party filing the document, pursuant to CRC 2.257.

DOCUMENTS INELIGIBLE FOR ELECTRONIC FILING

The'following documenis are not eligible for efiling in cases subject to either

mandatory or permissive filing, and shall be filed in paper form:

o Safe at Home Name Change Petitions

¢ Civil Harassment TRO / RO

«  Workplace Violence TRC / RO

s Elder Abuse TRO / RO

« Transitional Housing Program Misconduct TRO / RO
s School Violence Prevention TRC / RO

s Qut-of-State Commission Subpoena

¢ Undertaking / Surety Bonds

o Request for Payment of Trust Funcls

« Nofiice of Appeal of Labor Commissioner

¢ Abstracts

«  Warrants

o Settlement Conference Briefs {to be lodged)

« Confidential documents lodged conditionaity under seal

o [nterpleader actions pursuant to CC §2924]

Page & of 7
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The following documents may be filed in paper form, unless the court expressly directs
ofherwise:

Documents filed under seal or provisionally under seal pursuant to CRC 2.551
{although the motion to file under seal itself must be electronically filed)

Exhibits to declarations that are real objects, i.e. consiruction materials, core
samples, eic. or other documents, i.e. plans, manuails, etc., which otherwise may

not be comprehensibly viewed in an elecironic format may be filed in paper

form

DOCUMENTS DISPLAYED ON THE PUBLIC-FACING REGISTER OF ACTIONS

Any documents submitted for eFiling (and accepted) wil be filed and displayed on

the San Diego Superior Court's public-facing Register of Actions with the exception of
the following daocuments:

CASp Inspection Report

Confideniial Cover Sheet False Claims Action

Confidential Statement of Debtor’s Social Security Number

Financial Siagtement

Request for Accommodations by Persons with Disabilities and Court's Response
Defendant/Respandent Information for Order Appointing Attorney Under
Service Members Civil Relief Act

Request to Waive Court Fees

Request to Waive Additional Couri Fees

Documents not included in the list above, that are intended fo be kept confidential,
should NOT be eFiled with the court,

Page 7 of 7
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F L g

Clark of tho Sirverior Gour )

MAY 14 201

By: ELAINE SABLAN, Deputy

THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO

IN RE PROCEDURES REGARDING GENERAL ORDER OF THE
PRESIDING DEPARTMENT
ELECTRONIC FILING

ORDER NO. 051414

THIS COURT FINDS AND ORDERS AS FOLLOWS:

On August 1, 2011, the San Diego Superior Court (“court”) began an Electronic
Filing and Imaging Pilot Program (“Program”) designed to reduce paper filings and
storage, facilitate electronic access fo civil court files and, in Phase Two, allow remote
electrenic filing ("E-File" or “E-Filing"} of papers in civil cases. The ultimate goal of the
Program is to create a paperless or electronic file in all civil cases, as well as in other
case categories.

Phase One of the Program, described in General Order; in re Procedures
Regarding Electronically Imaged Court Records, Electronic Fifing, and Access fo
Electronic Court Records, involved the court's scannhing of papers in newly filed cases in
designated divisions and depariments (the "Imaging Project”). Phase Two of the
Program involved the implementation of electronic filing by counsel and parties through
the court's E-File Service Provider, One Legal. Electronic filing under Phase Two of the

Program was limiied to the Central Civil Division only and it excluded Probate and
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Construction Defect Cases. Elecironic filing under Phase Three of the Program
expanded electronic filing to include permissive electronic filing in Probate cases.
Electronic Filing under Phase Four of the Program expanded electronic filing to include
mandatory E-Filing in Construction Defect Cases in the Central Division through the
court's E-File Service Provider. Effective June 2, 2014, mandatory electronic filing
through the court E-File Service Provider, One Legal, will be required for all
Construction Defect Cases, including those currently being filed through File&Serve
Xpress (fka LexisNexis File&Serve). As of 5:01 p.m. on May 30, 2014, no documents
will be alfowed to be filed through File&Serve Xpress.

Phase Five of the program expands electronic filing to include permissive E-
Filing in Civil cases in the North County Division through the court's E-File Service
Provider effective June 30, 2014. This General Order relates to Phase Five, and
supplements General Orders: in re Procedures Regarding Electronically Imaged Court
Records, Efectronic Filing, and Access to Elecironic Court Records. Further information
on these initiatives can be found on the court's website at www.sdcourt.ca.gov. |

Filing and service of documents by electronic means is governed by Code of Civil
Procedure section 1010.6 and California Rules of Court ("CRC"), rules 2.250 et seq.
and CRC 2.30. In addition, the San Diego Superior Court’s specific requirements for E-
filing are available on the court's website at www .sdcourf.ca.gov. Litigants and
attorneys electronically filing documents must comply with all applicable rules and
requirements.
GENERAL E-FILING REQUIREMENTS:

Documents can only be electronically filed through the court's electronic service
provider (the "Pravider"). E-file Provider information is avallable on the court's website.

Any document filed electronically shall be considered as filed with the Clerk of
the Superior Court when it is first transmitted to the Provider and the transmission is
completed, except that any document filed on a day that the court.is not apen for

business, or after 5:00 p.m. (Pacific Time) an a day the court is open for business, shall
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be deemed to have been filed on the next court day.

Additional and more specific information on electronic {iling can be found on the

court's website.

This Order shall expire on December 31, 2014, uniess otherwise ordered by this
court.

IT 15 8O ORDERED.

Dated: May 14, 2014

PRESIDING JUDBGE
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GREENBERG TRAURIG, LLP
Ricky L. Shackelford (SBN 151262)
shackelfordr(@gtiaw.com

Matthew R. Gershman (SBN 253031)
gershmanm(@gtliaw.com

1840 Century Park East, Suite 1900
Los Angeles, CA 90067

Tel: (310) 586-7700

|| Fax: (310) 586-7800

COOLEY LLP

Michelle C. Doolin (SBN 179445)
doolinmc(@cooley.com

Darcie A. Tilly (SBN 239715)
dtilly(@cooley.com

4401 Eastgate Mall

San Diego, CA 92121

Telephone: (858) 550-6000
Facsimile: (858) 550-6420

Attorneys for Defendant Fifth
Generation, Inc.

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

GARY HOFMANN,
Plaintiff,
V.
FIFTH GENERATION, INC., a Texas

corporation; and DOES 1 through 100,
inclusive,

Defendants.

CASE NO.: "4CV2569JM JLB

DECLARATION OF KATHERINE
WHITE IN SUPPORT OF

NOTICE OF REMOVAL BY
DEFENDANT FIFTH GENERATION,
INC.

Action filed: Sept. 30,2014
Trial date: none set

WHITE DECL. IN SUPPORT OF NOTICE OF REMOVAL By
DEFENDANT FIFTH GENERATION, INC.
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DECLARATION OF KATHERINE WHITE
I, Katherine White, declare and state:

1. Unless stated on information and belief, I have personal knowledge of
the facts stated herein or personal knowledge of the relevant business records and, if
called and sworn as a witness, I could testify completely with respect to these

matters.

2. I am currently employed by Fifth Generation, Inc. (“Fifth Generation™)
as an Accounting and Order Fulfillment Specialist. T have been in this position since
December 2013.

3. Fifth Generation is a Texas corporation, with its principal place of
business and headquarters in Austin, Texas. Fifth Generation’s executive officers
and senior management team and its corporate officers work out of the Texas
headquarters and executive offices. Fifth Generation’s corporate policies and
procedures are set by its officers at the Texas offices, meetings of its board of
directors are held in Texas, and the company’s corporate records, including the
corporate minutes, are maintained at its Texas offices. Further, Fifth Generation’s
production facilities are all in Austin, Texas. All Tito’s Handmade Vodka products
are packaged and shipped from the production facilities in Austin Texas.

4, I have reviewed the ordering and sales information for Tito’s
Handmade Vodka products for the past four (4) years. In that time, more than
100,000 cases of product have been shipped to various locations in the United States

for retail sale, including outside of Texas, which corresponds to more than 1 million

one liter bottles. Fifth Generation itself has no records identifying individual
consumers who purchase Tito’s Handmade Vodka products at retail, but based upon
this number of cases, I am confident that more than 100 individuals have purchased
Tito’s Handmade Vodka products over the past four years, If there were 100 or less
persons in the putative class, every putative class member would have had to

purchase on average more than 10,000 bottjes of vodka (each).

WHITE DECL. IN SUPPORT OF NOTICE OF REMOVAL By
DEeFENDANT FIFTH GENERATION, INC..
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5. The wholesale price paid to Fifth Generation by its distributors for
Tito’s Handmade Vodka in the past four years is far in excess of $5 million.
Although Fifth Generation does not set the retail prices that consumers pay for
Tito’s Handmade Vodka products, it is Fifth Generation’s undérstanding that the

retail price for a one liter bottle is more than $5.00.

I declare under penalty of perjury under the laws of the United States of
America and the State of California that the foregoing is true and correct. This

declaration was executed on October 28 2014 at

Pushin Vexas

O Wiate

~ Katherine White

2

WHITE DECL. IN SUPPORT OF NOTICE OF REMOVAL By
DEFENDANT FIFTH GENERATION, INC..
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