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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

RACHEL DOSSEY, and LOUISE TANG, on
behalf of themselves, and on behalf of all

others similarly situated,
Plaintiffs,
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SKINNYPOP POPCORN LLC, AND DOES 1-
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Defendants.
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TO THE CLERK OF THE UNITED STATES DISRICT COURT OF THE
NORTHERN DISTRICT OF CALIFORNIA:

PLEASE TAKE NOTICE that Defendant SkinnyPop Popcorn LLC (“SkinnyPop”) hereby
removes this action from the Superior Court of the State of California for the County of San Mateo
to the United States District Court for the Northern District of California pursuant to 28 U.S.C. §§
1332, 1441, 1446, and 1453. In accordance with 28 U.S.C. § 1446(a), set forth below is a
statement of the grounds for removal.

INTRODUCTION

1. By no later than October 2013, Plaintiffs’ lawyers began soliciting clients to sue
SkinnyPop through trolling social media and mailing letters to purchasers of SkinnyPop popcorn
asking them if they would like participate in a lawsuit.

2. On February 3, 2014, Plaintiffs Rachel Dossey and Louise Tang (collectively,
“Plaintiffs”) filed this action against SkinnyPop, entitled Rachel Dossey and Louise Tang, on
behalf of themselves, and on behalf of all others similarly situated v. SkinnyPop Popcorn LLC, and
Does 1-100, inclusive, Case No. CIV 526548, in the Superior Court of the State of California for
the County of San Mateo.

3. On February 3, 2014 SkinnyPop received a copy of the Complaint, Civil Case Cover
Sheet, Summons, and Notice of Case Management Conference. True and correct copies of these
documents and attached hereto as Exhibit 1.

4. The Complaint purports to allege causes of action against SkinnyPop for violation of
California Business and Professions Code 88 17200 and 17500 et seg., and the Consumer Legal
Remedies Act § 1770 et seq., based on SkinnyPop’s alleged improper labeling of its packaged
popcorn products.

5. On February 6, 2014 SkinnyPop filed an Answer denying the allegations in the
Complaint and reserving a number of affirmative defenses, including its right to remove this action
to federal Court. A true and correct copy of the Answer is attached hereto as Exhibit 2.

6. On February 18, 2014, Plaintiffs filed a demurrer to SkinnyPop’s affirmative

defenses. A true and correct copy of the Demurrer is attached hereto as Exhibit 3.
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7. On February 20, 2014 the Clerk of the Superior Court of the State of California for
the County of San Mateo designated this action as complex and set a Complex Case Status
Conference for April 22, 2014. A true and correct copy of this Notice is attached hereto as Exhibit
4,

FEDERAL JURISIDICTION EXISTS UNDER THE CLLASS ACTION FAIRNESS ACT

8. This action is removable to this Court because federal diversity jurisdiction exists
over Plaintiffs’ claims under the Class Action Fairness Act of 2005 (“CAFA”), codified at 28
U.S.C. 8 1332(d) and 1453. CAFA was passed to facilitate the removal of extortive “class action”
claims to the Federal Courts. In explaining why CAFA was a necessary reform, the Senate Report

stated:

The current rules governing federal jurisdiction have the unintended
consequence of keeping most class actions out of federal court, even
though most class actions are precisely the type of case for which diversity
jurisdiction was created. In addition, current law enables plaintiffs'
lawyers who prefer to litigate in state courts to easily “game the system”
and avoid removal of large interstate class actions to federal court.

S. REP. 109-14, 10, 2005 U.S.C.C.A.N. 3, 11.

9. CAFA provides for removal if: (1) the proposed class consists of 100 or more
members; (2) the aggregate amount in controversy exceeds $5,000,000, exclusive of interests and
costs; and (3) any member of the proposed plaintiff class is a citizen of a different state than any
defendant. See 28 U.S.C. 88 1332(d)(2), (d)(5), (d)(6), and § 1453(b). Each of these elements is
present here.

A. This Case is a Putative Class Action with Over 100 Proposed Class Members

10.  The Court has CAFA jurisdiction because this lawsuit is a putative class action and
the proposed class comprises more than 100 individuals.

11. CAFA jurisdiction exists over any “class action” brought under any “State statute or
rule of judicial procedure authorizing an action to be brought by 1 or more representative persons
as a class action.” 28 U.S.C. § 1332(d)(1)(B). This case constitutes as “class action” because the
Complaint seeks certification of a class pursuant to California Code of Civil Procedure § 382, a

state statute that authorizes class actions if the representative plaintiff can prove that the “parties are
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numerous, and it is impracticable to bring them all before the court, one or more may sue or defend
for the benefit of all.” Thus, this action qualifies as a class action under CAFA.

12.  CAFA jurisdiction exists unless “the number of members of all proposed plaintiff
classes in the aggregate is less than 100.” 28 U.S.C. § 1332(d)(5)(A). CAFA defines class
members as “the persons (named or unnamed) who fall within the definition of the proposed or
certified class in a class action.” 28 U.S.C. § 1332(d)(1)(D). This requirement is met here because
Plaintiffs seek to represent a class of “all residents of California who, within the last four years,
purchased a Defendant brand ... in California” (Ex. 1 § 57) and allege that “it is estimated that the
Class numbers in the thousands, and that joinder of all Class members is impracticable.” (1d. 1 59.)
Thus, on the face of the pleadings there are more than 100 members in Plaintiffs’ proposed class.

13.  Further, as demonstrated in the Declaration of Andrew Friedman (“Friedman
Decl.”), filed concurrently with this Notice, Defendant’s sales records indicate that the purported
class comprises more than 100 individuals. (Friedman Decl. { 3.)

B. The Aggregate Amount in Controversy Exceeds $5,000,000

14.  Under CAFA, “the claims of individual class members shall be aggregated to
determine whether the matter in controversy exceeds the sum or value of $5,000,000, exclusive of
interests and costs.” 28 U.S.C. § 1332(d)(6). In determining the amount in controversy, “a court
must assume that the allegations in the complaint are true and assume that a jury will return a
verdict for the plaintiff on all claims made in the complaint.” Fong v. Regis Corp., No. C 13-04497
RS, 2014 WL 26996, *2 (N.D. Cal. Jan. 2, 2014).

15.  Where, as here, a complaint does not specify the amount in controversy, the
defendant must show “by a preponderance of the evidence, that the amount in controversy exceeds
the statutory amount.” Lewis v. Verizon Commc 'ns, Inc., 627 F.3d 395, 397 (9th Cir. 2010). The
Friedman Declaration establishes the amount in controversy exceeds the jurisdictional limit.
Abrego Abrego v. The Dow Chem. Co., 443 F.3d 676, 690 (9th Cir. 2006) (courts may consider
“summary-judgment-type evidence relevant to the amount in controversy at the time of removal”).

16.  Plaintiffs bring this action on behalf of a purported California class of consumers

consisting of “all residents of California who, within the last four years, purchased a Defendant
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brand...in California” (Ex. 1 { 57), and seek “an order enjoining Defendant from further unlawful
or deceptive conduct.” (1d. §4.) Plaintiffs further seek “compensatory damages and restitution,
with interest, for the amounts paid by consumers for SkinnyPop popcorn products” from February
2010 to February 2014, because each Plaintiff “would not have purchased the product has she
known the truth about its misleading labeling.” (1d., {1 4-6 [mis-numbered as 1 1-2].)

17. SkinnyPop denies Plaintiffs’ false allegations of liability, injury, and damages and
will oppose certification of the putative class. However, taking Plaintiffs’ allegations to be true,
this is a “civil action in which the matter in controversy exceeds the sum or value of $5,000,000.”
28 U.S.C. § 1332(d)(2).

18. The relief, damages, restitution and attorneys’ fees claimed by the class
representatives for treatment on a class basis for all California consumer for the four-year period
beginning February 2010 through February 2014 would easily exceed $5,000,000, provided such
remedies were granted in full as demanded in the Complaint:

a. The costs of revising its products labeling, and destroying old labeling as demanded
in the Complaint, as further detailed in the Declaration of Andrew Friedman filed
under seal with the Court;

b. Refunding the full purchase price to all putative class members during the claimed
class period from February 2010 to February 2014, as further detailed in the
Declaration of Andrew Friedman filed under seal with the Court;

c. Plaintiffs’ attorneys’ fees, which they will demand are no less than $2.5 million
following trial. (Declaration of J. Noah Hagey (“Hagey Decl.”) 9 5.)

19.  Based on the foregoing, the amount in controversy requirement is clearly met.

C. All Class Members are Citizens of a Different State than Defendant

20.  CAFA jurisdiction is present where “any member of a class of plaintiffs is a citizen
of a State different from any defendant.” 28 U.S.C. § 1332(d)(2)(A). That requirement is met here
because Defendant is a Chicago-based corporation, and Plaintiffs (and the putative class) are all

citizens of California. (Compl. 11 1, 5-7 [mis-numbered {1 1-3].)
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21. “[A] corporation shall be deemed to be a citizen of every State and foreign state by
which is has been incorporated and of the State or foreign state where it has its principal place of
business.” 28 U.S.C. § 1332(c)(1). Plaintiffs allege, “SkinnyPop Popcorn LLC is an Illinois
Limited Liability Company with its principal place of business in Skokie, Illinois.” (Ex. 1, {7
[mis-numbered as  3].)

22.  Plaintiffs also allege Plaintiff Dossey “is a California citizen who resides in San
Francisco County” and that Plaintiff Tang “is a California citizen who resides in San Mateo
County.” (Ex. 1, 11 5,6 [mis-numbered as 11 1,2].)

23.  Assuch, at least one plaintiff is diverse from at least one defendant, and there is
minimal diversity under 28 U.S.C. § 1332(d)(2)(A).

D. None of the CAFA Exceptions Apply

24.  This action does not fall within any exclusions to removal jurisdiction recognized by
28 U.S.C. § 1332(d)(3), (4), and (9), or 28 U.S.C. § 1453(d).

25. Under § 1332(d)(3), a court may decline to exercise jurisdiction over a class action
where “greater than one-third but less than two-thirds of the members of all proposed plaintiff
classes in the aggregate and the primary defendants are citizens of the State in which the action was
originally filed...” Here, because Plaintiffs allege a California-only class, greater than two-third of
the members of the proposed class are citizens of California. Therefore, this section does not
apply.

26. 28 U.S.C. § 1332(d)(4)(A) requires a district court to decline jurisdiction where,
among other things, “greater than two-thirds of the members of all proposed plaintiff classes in the
aggregate are citizens of the State in which the action was originally filed...and at least 1 defendant
in a defendant...who is a citizen of the State in which the action was originally filed...” Similarly,
8§ 1332(d)(4)(B) requires a district court to decline jurisdiction where “two-third or more of the
members of all proposed classes in the aggregate, and the primary defendants, are citizens of the
state in which the action was originally filed.” Here, no defendant is a citizen of California, and

therefore neither of these sections applies.
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27. Under 28 U.S.C. § 1332(d)(9)(A), (B), and (C), CAFA does not apply to the
following categories of actions: (1) “concerning a covered security”; (2) “that relates to the internal
affairs or governance of a corporation or other form of business enterprise”; (3) “that relates to the
rights, duties (including fiduciary duties), and obligations related to or created by or pursuant to
any security...”. This action does not fall within any of these categories, therefore this exception
does not apply.

E. The Procedural Requirements Are Satisfied

28. 28 U.S.C. § 1441(a) allows civil actions brought in state court to be removed to the
district court “embracing the place where such action is pending.” The Complaint was filed and
currently is pending in the California Superior Court for the County of San Mateo. This District is
the proper venue for this action upon removal pursuant to 28 U.S.C. 8 1441(a) because it is the
District that embraces the county where the state court action was pending.

29.  Pursuant to 28 U.S.C. § 1446(a), copies of all process, pleadings, and orders are
attached hereto as Exhibits 1-4. A copy of the state court docket is attached hereto as Exhibit 5.

30.  SkinnyPop will serve written notice of the removal of this action upon all parties
promptly and will file such notice with the Clerk of the Superior Court of the State of California for
the County of San Mateo.

CONCLUSION

31. WHEREFORE, Defendant SkinnyPop Popcorn LLC hereby removes this case from

the California Superior Court for the County of San Mateo, to this federal district court.

Dated: March 4, 2014 BRAUNHAGEY & BORDEN LLP

By: /s

J. Noah Hagey

Attorneys for SKINNYPOP POPCORN LLC
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INTRODUCTION

1. This is a class action brought on behalf of California consumers who have
purchased products marketed and sold by Defendant SkinnyPop Popcorn, LLC, a limited liability
corporation (“SkinnyPop” or “Defendant”) since February 3, 2011 (the “Class™). This action
challenges the unlawful, unfair and fraudulent business practices of Defendant in connection with
marketing and sale of products under the “Skinny Pop” brand.

2. Defendant labels, advertises and promotes its products as being lower in calories
and fat than competing snack and “junk” foods. Skinny Pop popcorn is advertised and promoted
by Defendant as a healthy snack that can help consumers lose weight. Despite Defendant’s
claims that its snack products are “low-fat” and “low-calorie,” a serving of Skinny Pop is not
lower in fat or calories than Defendant’s full calorie products. Further, Skinny Pop products are
not lower in fat or calories than most market-leading, full calorie snack and “junk” foods.

3. Defendant has knowledge of the false and misleading nature of its labeling,
advertising and promotion of Skinny Pop popcorn. Nonetheless, to exploit and profit from the
fact that health claims increase product sales, Defendant has continued to falsely label and market
Skinny Pop popcorn.

4. This action seeks compensatory damages and restitution, with interest, for the
amounts paid by consumers for Skinny Pop popcorn products fraudulently and deceptively
represented and labeled as low in fat and calories, in contrast to the product they purchased.
Plaintiff also seeks an order enjoining Defendant from further unlawful or deceptive conduct, as
to Skinny Pop popcorﬁ and other snack food products as to which SkinnyPop is violating the law,
as well as attorneys’ fees and costs.

THE PARTIES

1. Plaintiff Rachel Dossey (“Ms. Dossey” or “Plaintiff”) is a California citizen who
resides in San Francisco County. Plaintiff read some of Defendant’s misrepresentations which
were on the label prior to purchasing Skinny Pop popcorn, and relied on, and waé deceived by,

those misrepresentations and deceptive communications in purchasing Skinny Pop popcomn

2
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products in California. Plaintiff would not have purchased the product had she known the truth
about its misleading labeling.

2. Plaintiff Louise Tang (“Ms. Tang” or “Plaintiff”) is a California citizen who
resides in San Mateo County. Plaintiff read some of Defendant’s misrepresentations which were
on the label prior to purchasing Skinny Pop popcorn, and relied on, and was deceived by, those
misrepresentations and deceptive communications in purchasing Skinny Pop popcorn products in
San Mateo County, California, and elsewhere. Plaintiff would not have purchased the product
had she known the truth about its misleading labeling.

3. Defendant SkinnyPop Popcorn, LLC is an Illinois Limited Liability Company with
its principal place of business in Chicago, Illinois.

4, Plaintiff does not know the true names and capacities of Defendants sued herein as
DOES 1-100 and therefore sues these Defendants by fictitious names. Plaintiff will amend this
complaint to state the true names and capacities when ascertained. Plaintiff is informed and
believes and on that basis alleges that each of the fictitiously-named Defendants is responsible in
some manner for the occurrences alleged herein, and thereby proximately caused Plaintiff’s
injuries alleged herein.

| 5. Plaintiff is informed and believes and on that basis alleges that each of the
Defendants acted in concert with each and every other Defendant, intended to and did participate
in the events, acts, practices and courses of conduct alleged herein, and proximately caused
damage and injury thereby to Plaintiff and members of the Class as alleged herein.

6. At all times herein mentioned, each Defendant was the agent or employee of each

of the other Defendants and was acting within the course and scope of such agency or

employment.
JURISDICTION AND VENUE
1. This Court has jurisdiction over Plaintiffs’ and the Class claims because Defendant

regularly conducts business in California through the sale of Skinny Pop popcomn in California to
California consumers, and because the violations of law alleged herein occurred throughout the

State of California.
3
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2. Venue is appropriate in the County of San Mateo because Ms.Tang resides in San
Mateo County, and purchased producté within that county.

FACTUAL ALLEGATIONS APPLICABLE TO ALL CLAIMS

13.  Defendant labels, advertises, and promotes that its Skinny Pop popcorn products
are lower in calories and fat than other snack and “junk” foods and can help consumers lose
weight. This deceptive marketing scheme leads health-conscious adults and children into
purchasing Skinny Pop popcorn products instead of the healthy, alternative snack they are
actually seeking. In reality, the Skinny Pop popcorn products are no lower in fat or calories than
most market-leading, full calorie snacks.

14. Defendant has knowledge that health and fitness claims increase product sales;
that was its motive in creating its Skinny Pop popcorn products. Defendant sponsors CHAARG
(Changing Health, Attitudes, and Actions to Recreate Girls), an organization dedicated to
promoting health and fitness for girls and women, and sponsors beauty pageants for girls and
women.

15.  Defendant’s marketing, advertising, and promotional strategies focus on providing
female bloggers with free product samples in exchange for writing product reviews that make
representations that Defendant cannot lawfully state on its own product labeling. Rather ihan
correcting erroneous and misleading “low fat” and “low calorie” representations, Defendant
adopts these misleading representations as its own in social media so it can profit from them.
Invariably, these reviews express or imply that Skinny Pop popcorn is healthy, low in fat, and/or
low in calories, even though it is none of these.

16.  For example, Defendant adopted, promoted, and profited from a product
reviewer’s representation that it was a good idea for parents to feed an entire 700-calorie bag of
Skinny Pop (containing 45 grams of fat, about 70% of an entire Daily Value) to their young
children, saying:

/i
n

4
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3t all Perfect for th whae lam'y

Skinny Pop is “a healthy snack for my family . . . . [My] daughter who is 8 had a whole
bag . .. all by herself . . . . What I really like about Skinny Pop is that it is a snack that I can eat
without feeling guilty. It is only 39 calories per serving . . . . Perfect for the whole family.”

http://heatherspeaksout.blogspot.com/2013/03/skinny-pop-review.html

17. The day after Heather posted her review, Defendant simply thanked the reviewer
for writing about “a really good healthy snack” and linked to the review Defendant adopted the
reviewer’s representations as its own and chose not to correct the reviewer’s multiple erroneous
representations, including but not limited to: that Skinny Pop popcorn contains 39 calories per
serving, even though a serving contains 155 calories. Defendant made this decision because its
business model depends on deceiving consumers into purchasing its high-calorie, fat-filled
product.

18. . The review discussed above is one of many examples where Defendant has misled
consumers about the calories per cup vs. per multiple-cup serving. Defendant’s Facebook page
adopted and chose not to correct erroneous representations about the calories per serving listed in

other publications and other generally misleading promotions, such as falsely representing that it

5
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is okay to eat an entire bag, because the product purportedly is low in calories: “{Oh my God]!!! I

accidentally ate the whole thing!!! Luckily it’s “SKINNY!!!”

 Like Comment

s Skinny Pop S mee . Tovaieg P
Thasi L 0. Chveago Soca! o the graat memtn! Sheut ot 1n Gur acher pasteery; Sryed ¢ . A P
Ardy Feedran, Jeffey Exerman b Miw Enaran’ [Pam's name 5 veoy oty . ’
wrhaws them
B A Bt S E Soan ¥tz Vawer

* -
Skinny Pop

https://www.facebook.com/photo.php?fbid=454263285338&set=a.430124680338.225249
.377584220338&type=1&permPage=1

19.  Pursuant to the Sherman Law, California has expressly adopted the federal
labeling requirements as its own and indicated that “[a]ll food labeling regulations and any
amendments to those regulations adopted pursuant to the federal act, in effect on January 1, 1993,
or adopted on or after that date shall be the food regulations of this state.” California Health &
Safety Code § 110100.

20. Pursuant to Section 403 of the FDCA, a claim that characterizes the level of a
nutrient in a food is a “nutrient content claim” that must be made in accordance with the
regulations that authorize the use of such claims. 21 U.S.C. § 343(r)(1)(A). California expressly
adopted the requirements of 21 U.S.C. § 343(r) in § 110670 of the Sherman Law.

"
6
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21.  Nutrient content claims are claims about specific nutrients contained in a product.
They are typically made on food packaging in a font large enough to be read by the average
consumer. Because consumers rely upon these claims when making purchasing decisions, the
regulations govern what claims can be made in order to prevent misleading claims.

22, Section 403(r)(1)(A) of the FDCA governs the use of expressed and implied
nutrient coﬁtent claims on labels of food products that are intended for sale for human
consumption. See 21 C.F.R. § 101.13.

23. 21 C.F.R. § 101.13 provides the general requirements for nutrient content claims,
which California has expressly adopted. California Health & Safety Code § 110100.

24.  An “expressed nutrient content claim” is defined as any direct statement about the
level (or range) of a nutrient in the food (e.g., “low sodium” or “contains 100 calories™). See 21
C.F.R. § 101.13(b)(1).

25.  An “implied nutrient content claim” is defined as any claim that: (i) describes the
food or an ingredient therein in a manner that suggests that a nutrient is absent or present in a
certain amount (e.g., “high in oat bran”); or (ii) suggests that the food, because of its nutrient
content, may be useful in maintaining healthy dietary practices and is made in association with an
explicit ;:laim or statement about a nutrient (e.g., “healthy, contains 3 grams (g) of fat”). 21
C.F.R. § 101.13(b)(2)(i-ii).

26.  FDA regulations authorize use of a limited number of defined nutrient content
claims. In addition to aufhorizing the use of only a limited set of defined nutrient content terms
on food labels, FDA's regulations authorize the use of only certain synonyms for these defined
terms. If a nutrient content claim or its synonym is not included in the food labeling regulations it
cannot be used on a label. Only those claims, or their Synonyms, that are specifically defined in
the regulations may be used. All other claims are prohibited. 21 C.F.R. § 101.13(b).

27.  Only approved nutrient content claims will be permitted on the food label, and all
other nutrient content claims will institute misbranding of a food. It is clear which claims are

prohibited and which are permitted. Manufacturers are on notice that the use of an unapproved

7
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nutrient content claim is prohibited conduct. 58 FR 2302. In addition, 21 USC 343(r)(2)
prohibits using unauthorized undefined terms and declares foods that do so to be misbranded.
28.  Defendant has violated these referenced regulations. Accordingly, Defendant’s

misbranded food products are unlawful.

29.  During the statutory period, Defendant’s labeling represented that its popcorn was

“low calorie”:

. ALL NATURAL § ALORE
 LOW CALORIE
. CHOLESTEROL FREE}
* TRANS FAT FRep
* DAIRY FREE
* PEANUT FRgg
' # TREE NUT FRE
* GLUTENFREE.
- pREsERVATIVEFREE |
® NONGMO =

» A GREAT SOURCE
OF FIBER

and DELICIOUS!

WPGTW I-
e Gl ,,";f;"';mmmw

“MW

http://runeatplayblog.com/wp-content/uploads/2012/04/0302.jpg
30.  Under 21 C.F.R. § 101.60(b)(2)(i)(A), the label of a food with a serving size of 30
grams or less can state that it is “low calorie” only if it “does not provide more than 40 calories

per reference amount customarily consumed [“RACC”}, and . . . .per 50 [grams].” See 21 C.F.R.
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§ 101.12(b). The reference amount customarily consumed (RACC) for popcom is 30 grams. 21
C.FR. § 101.12(b).

31.  Defendant does not meet these “low calorie” criteria. The Nutrition Facts for
Defendant’s former label (above) provide that a 28-gram serving of Skinny Pop popcorn
contained 135 calories (about 145 calories per RACC and 241 calories per 50 grams), which is far
more than the 40 calories per RACC limitation for a “low calorie” food. Defendant’s current
Nutrition Facts panel represents that it provides 155 calories per 28-gram serving (166 calories

per RACC and 277 calories per 50 grams):

qum )
mﬁmﬁts
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32.  Defendant understood that its product labeling violated 21 C.F.R. §
101.60(b)(2)(i)(A), which is why it recently deleted the express “LOW CALORIE” claim:

. . AI:LV;;QTUR;L i, L - 7
A naURAL g  ALL Nayyyp,
| LOW CALoRg , . 'CHOI-.E,STE':::L FREE
| . CHOLESTEROL FREE ¢ ZERO TRANS FaT
! * TRANS FAT FRgg " # DAIRY FREE
. * DAIRY FREE « PEANUT FREE
« PEANUT FReg + TREE NUT FREE
| * TREENUTFREE . CLUTEN FREE | |
* GLUTEN FREE . , PRESERVATIVE FREE ‘
# PRESERVATIVE FREE ', NON GMO ;
+ NONGMO - 3600D SOURCE |
« A GREAT SOURCE . OFFIBER |
OF FIBER - nd DELICIOUS!
and DELICIOUS! 5 |

http://runeatplayblog.com/wp-content/uploads/2012/04/0302.jpg

http://2.bp.blogspot.com/-
t81QOO0GZsyw/UT_INnVNNOVAAAAAAAABG4/M1urF_rNNOw/s1600/13+-+5.jpg

33.  However, Defendant’s Facebook page continues to make the false, misleading, and

unlawful claim that Skinny Pop popcomn is a “LOW CALORIE” food:

Lmid 1 Phore Passvaard

8 Euep noe boged o Furget Yok pusamd?:

Skinny Pop
7 is on Facebook.
" To connect with Skinny Pop, sign up for Fecebook today.

kinny Pop
E77 e - 36N takng alout the
T,
P/ Deverayes : (‘ ) t
ALL NATURAL » LOW CALORIE » CHOLESTEROL FREE » 15 | @ 9,277
f TRANS FAT FREE » DAIRY FREE » PEANUT FREE « TREE 7 h ‘..',": { db |
NUT FREE » GLUTEN FREE + SR % \m,a'ww .
oot Phatos Stare Locator tkes Survival Kt Contest
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ALL NATURAL « LOW CALORIE « CHOLESTEROL FREE o
TRANS FAT FREE « DAIRY FREE « PEANUT FREE « TREE
NUT FREE « GLUTEN FREE e

https://www.facebook.com/SkinnyPopPopcomn

34.  The “LOW CALORIE” representation on Defendant’s Facebook page is just one
example of its pattern and practice of making false and misleading health claims through social
media to attempt to circumvent proscriptions against stating these claims directly on product
labels. Defendant understands that its popcorn contains far too much fat to qualify for a “healthy”
labeling claim under 21 CFR § 101.65(d)(2). Defendant also understands that most consumers do
not distinguish among health claims based on whether they are made in labeling, advertising, or
promotions, so Defendant simply posts on Twitter and Facebook that Skinny Pop popcorn is a

“perfect compliment [sic] to a healthy lifestyle”, and “healthy”

W SkinnyPop Popcom W Follow |
2 s ¢

SkinnvPop is just - 30caloriespereup, the i
perfect compliment 1o i healthy Lfestyle -
pic.twitter.com/iv0O41VzL : N

i SoevDust ove Host #y .
@ Rezt, €Y Reser) W Focrn  wee Bare f "Thank you \
‘ | g for making
ONLY f my favorite

| ; indulgence ‘ |
39 | [ . healthy!” 3 I
caones A RS (YN
PER CUP - PP

35.  Defendant’s labeling falsely, misleadingly, and deliberately continues to imply that
its products are low in calories and fails to disclose that Skinny Pop products are not low calorie

or low fat foods. An “implied” nutrient content claim is, inter alia, a claim that suggests that a
11
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nutrient is absent or present in a certain amount. 21 C.F.R. §§ 101.13(b)(2)(i), (ii). To prevent
misleading consumers, products that (a) are not low in calories and (b) make an implied low
calorie claim must prominently disclaim that the product is “not a low calorie food.” 21 C.F.R. §
101.13(i)}2). Defendant fails to provide this disclaimer; its PDP still misleadingly represents that
Skinny Pop popcomn contains “ONLY 39 CALORIES PER CUP” without disclaiming that the

product is “not a low calorie food™:

| T
{
NO ABTirIg, A AN CiaG )

- SKINNY

FPOPCORN

CALOR
e, PERCUP

OREY

CALGRILS
PER LUP

)

36. On April 2, 2012, the FDA published a Warning Letter that products failing to

print the proper disclaimer were misbranded:

[Y]our 25 count labels for your Lucky Taco Mexican Fortune
Cookie and Lucky Cruncher Cookie products bear the implied nutrient
content claims “Only 30 Calories per Cookie” and “Only 19 Calories per
Cookie,” respectively. Your claims implicitly characterize your products as

a low calorie food. A “low calorie” claim may be made if a food with a
reference amount customarily consumed (RACC) of 30g or less does not
provide more than 40 calories per RACC and, except for sugar substitutes, per
50g. The RACC for cookies is 30g (see 21 CFR 101.12(b), Table 2). Based on
your Lucky Taco Mexican Fortune Cookie and Lucky Cruncher Cookie product
labels, a 5g serving of these products contain 30 and 19 calories, respectively;
this equals about 180 and 114 calories per RACC, and about 300 and 190

calories per 50g, respectively. Therefore, under 21 CFR 101.13(i)(2), the
products are required to carry a disclaimer adjacent to the claim, e.g.,
¥Only 30 calories per serving, not a low calorie food.” Because your

products fail to bear the required disclaimer, they are misbranded within
the meaning of section 403(r)(1)(A) of the Act.

12
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37.  The adjacent disclaimer required under 21 C.F.R. § 101.13(i)(2) prevents
manufacturers from misrepresenting that their products contain fewer calories than competing
products. It also helps consumers avoid overeating, a particular concern of weight-conscious
individuals buying and eating a product to help them become or stay “skinny.” Tellingly, a
serving of Skinny Pop popcorn contains amounts of fat and calories comparable to or greater than
many market-leading full-calorie junk foods.

38.  Although the Skinny Pop PDP states that the popcorn contains “ONLY 39
CALORIES PER CUP,” a serving of Skinny Pop popcorn is four times this volume. The stated

serving size is 28 grams, which is “about 4 cups”:

Nutrition Facts|
msﬁmma.s
Atrount Per Serving
Calories 155  Calories from Fat 80

» O Vihg!

Totaf Fat 109 16%

Satumted?aﬂg [33
Trans Fat Og

Cholesterol Omg 0%
"Sodium 50mg %
Total Carbohydreca 150 5%

Dielary Fiber 3g 12%
Sugars Og

Protein 2y
Vitamin AQ% e VAN C 0%
Calium Qg ¢ __lon 4%

39, Defendant reinforces the false, misleading, and unlawful implied low calorie claim
with other representations in its labeling, advertising, and promotional practices. The product
name is “Skinny” Pop. Defendant’s company name is “SkinnyPop Popcorn, LLC.” The product
label states it is “Popped Skinny””:

"

"
13
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SkinnyPop Popeorn LLC
| Chicago, IL 60652

skinnypop.com
' 888 5-POPCORN

| Popped Skinny in the USA

40.  Defendant’s labeling misleadingly and repeatedly represents it is “cholesterol

free”:

'CHOLESTEROL )

i:

Rk L 3 1 H A e T
"l ol & : d g

BESY B¢ N
s&”m 13a

While it may be technically true that Skinny Pop is “cholesterol free,” this claim is
misleading, because popcom is an inherently cholesterol free food. Defendant’s representation
misleadingly implies that (a) Skinny Pop popcorn has been processed or modified to remove
cholesterol that was never there in the first instance, and/or (b) other popcomn contains cholesterol.
Defendant’s representation violates 21 C.F.R. § 101.61(b)(1)(iii) that requires it to qualify the
“cholesterol free” claim by stating that popcorn is “a cholesterol free food.”

"
n

1/l
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41.  During the statutory period, Defendant’s labeling asserted that its popcorn was a

“great” source of fiber:

e - ———

i

'« AGREATSOURCE
| OFFIBER |

The FDA does not authorize manufacturers to represent that a product is a “great” source
of any nutrient. A product that contains 20% or more of the RDI (recommended daily intake) or
DRYV (daily recommended value) may only claim that it is “high,” “rich in,” or an “excellent
source of” a nutrient. 21 CFR §§ 101.54(a)(1), (b).

42.  Even if one deemed “great” to be synonymous with the approved terms “high,”
“rich in,” or an “excellent source of,” fiber, Skinny Pop popcorn has never provided 20% or more
of the Daily Value for fiber. 21 CFR § 101.54(b). Defendant’s labeling concedes that a serving
of its popcorn provides only 12% of the Daily Value for fiber. Defendant understood that its
products violated 21 CFR § 101.54(b), which is why it recently changed its label to note that the
product was only a “good” source of fiber without disclosing to consumers that it previously

misled them:

L A bl

+ 600D SOURCE
" OFFIBER

. PSR

43.  However, even if Skinny Pop popcorn meets the 10% Daily Value requirement for
a “good” source of fiber claim under 21 CFR § 101.54(c), Defendant’s product labeling fails to
disclose its excessive fat content next to the fiber claim, in violation of 21 CFR § 101.54(d).
Under that regulation, a product that claims it is a good source of fiber that also is not “low” in
total fat as defined by 21 CFR § 101.62(b)(2)(i)(B) (i.e., containing three grams of fat or less per
RACC and per 50 grams), must disclose the level of total fat per labeled serving, e.g., “contains
10 grams of total fat per serving. See nutrition information for fat content.” That disclosure must
“appear in immediate proximity to” the fiber claim and be “in a type size no less than one-half the
size of the claim.” 21 CFR § 101.54(c)(2). As Skinny Pop popcorn contains 10 grams of fat per
serving (and almost 18 grams of fat per 50 grams), it is not a “low” fat food under 21 CFR

101.62(b)(2)(i)(B). Defendant’s claim that its popcorn is a good source of fiber based on a four-
15
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cup serving is also misleading and inconsistent with the PDP’s representation of “ONLY 39
CALORIES PER CUP.”
44.  Defendant intentionally misleads consumers about the amount of fiber in a serving

of its popcomn. Although Defendant revised the product packaging to acknowledge that it was

only a “good” source of fiber, its Facebook page recently added the false representation that its

product was a “great” source of fiber:

ALL NATURAL « LOW CALORIE » CHOLESTEROL FREE e
TRANS FAT FREE « DAIRY FREE « PEANUT FREE » TREE
NUT FREE « GLUTEN FREE e

https://www.facebook.com/SkinnyPopPopcorn (visited 9/29/13).

ALL NATURAL » LOW CALORIE » CHOLESTEROL FREE » TRANS FAT FREE ¢ DAIRY FREE »
PEANUT FREE ¢ TREE NUT FREE ¢ GLUTEN FREE «
NON GMO « PRESERVATIVE FREE » A GREAT SOURCE OF FIBER

https://www .facebook.com/SkinnyPopPopcom (visited 11/12/13).

45.  The amounts of calories and fat in a serving of Skinny Pop popcorn are greater
than many full-calorie popcorn and non-popcorn snack foods:

a. A single cup of Skinny Pop popcomn has “ONLY 39 CALORIES,” while one cup
of Orville Redenbacher’s ® Movie Theater Butter flavor microwave popcorn has 30 calories. A
serving of Skinny Pop popcorn has comparable calories and fat to Orville Redenbacher’s ®

Movie Theater Butter flavor microwave popcorn:

SK NY , mﬁt!b?m'lw':a"ts!
S8

Servings Per Contal
‘Amount Per Serving l
Calories 155  Calories from Fat 80
orcomu s |
Total Fat 10g 16%
Saturated Fat 1g 5%

16
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Nutrition Facts

| Serving Size 2 tbsp (35g) unpopped
il (makes about 4 cups popped)
| Servings Per Bag: about 25
5| Servings Per Cartom about 15
s TR
Calories 160 30
Calories from Fat 80 20
% Dafly Vake™
| Total Fat 5g" 185 3%
SBRPi| Saturated Fat dg 0% 5%

Orville Redenbacher’s ® is the “#1 name in popcorn.”
http://www.conagrafoodservice.com/products_and_brands/popcorn.do

b. A serving of Skinny Pop popcorn has more calories and amounts of fat and
saturated fat that are comparable to the full-calorie Bacon Ranch flavor of Popcorn, Indiana ®
popcorn, and more calories and fat, and the same amount of saturated fat as a serving of Tostitos

®, the top -selling full-ca]orie comn tortilla chips:

POPCOR‘N
Lm et \
, > BACON RANCH POPCORN - — -
; ss:vv;nngssgcm"’"” 3b°““5 ' |Facts Total Fat 10g 15% ToaslCarb. 139 4%
e Serving  |ewsmrsapspn _SewmedFaily  s% Dietary Fiber 29 9%
Galorios 155 Calories from Fatgp | | ™ P oontvakes Trans. Fat 0g Sugars Og
s [ | Calories 150 Cholestorol 5mg 1% Protein 39
Fat Col. 80 Sodim 270mg Ty
Total Fat 10g 16% ety v O
Saturated Fat 1g 5% Bated on » 2000 calone et VitaminA 0% + Vitamin C 0% « Caldlum4% -« fron 2%
"
"
"
"
"
"

17

CLASS ACTION COMPLAINT AND DEMAND FOR JURY TRIAL\




S~ WN

O 00 N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case4:14-cv-01005-JSW

Calories 155  Calories from Fat 80
9% Dally Valo* |
Total Fat 109 16%] .

Saturated Fat 1g 5%|

top-selling potato chips, and are greater than in a serving of Corn Nuts ®, the market-leading corn

Documentl-1 Filed03/04/14 Page20 of 70

Nutrition Facts
Serving Size 1 0z (28g/About 7 chips)

)} | Calorles 140 Calories from Fat 60
3 W
| |Total Fat 7g 10%
Saturatad Fat 1g 5%

. ]
Vitamin A 0% . Vitamin C 0%
Calcium 2% . fron 2%

* Percent Daily Vitues ere based an a 2,000 calorie
dlel. Your dally valuas may be higher or lower
on your calorie noeds:
Calorios: 2,000 2,500

The calories and fat in a serving of Skinny Pop popcorn are comparable to Lays ®, the

kemel snack:

n
i
n
i

[ op e
) i Nutrition Facts
; SK' NY Slze 1 oz (28p/About 15 chips)
i Y ~ A Per Sorving
G Satorles 160 Cokories from Fot 90
| ’ % Daily Vatue®
‘ Total Fat 10g 16%
i POP.CORNX . Saturated Fat 1.5 8%
X =X - Trans Fat 0g
j D Sty =
; . Sodlum 170mg 7%
g : e \ Potassium 350mp 10%
i i R Total Carbohydrate 159 8%
Dietary Fiber 1g 8%
; Nutﬂtlon Facts - Sugars less than 1g
| serving Size: about about 4cups 289 Protein 29
Sefvlnos per Contal VIaminAG%  +  VitaminC 10%
Amount Per Serving ’ @ Calcium 0% L lron 2%
Culories 155 Calories from Fat 80 ! Potno s Vitamin € 6% . Thiamin 4%
—__—m , Niacin 6% ¢ Vitamin Be 10%
Totat Fat 10g . 16%
Saturated Fat 19 5%
18
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e vign

SK&NY |

OPCOR'
LYY
* Hutrion Facts
: ving Size 1/3 cup {
: Nutr|t|on Facts ; Servings Per Container About 4
” Snarvlng!i"9’0""‘@""“"ab°"t"5 imoiPwSemy  1Acp  Fedup
g alorles ) 1]
ek Bakis tron bt &, 162
Calories 155  Calories from Fat 80 . o3 —
% Dally Vahe® L
Total Fat 10g_ 16% Tuagh 35 %25 W%
Saturated Fat 19 5%

46. Defendant has manufactured, advertised, distributed and sold products that are
misbranded under California law. Misbranded products cannot be legally manufactured,
advertised, distributed, or sold or held and are legally worthless as a matter of law.

47.  Defendant has violated California Health & Safety Code §§ 109885 and 110390,
which make it unlawful to disseminate false or misleading food advertisements that include
statements on products and product packaging or labeling or any other medium u;sed to directly or
indirectly induce the purchase of a food product.

48.  Defendant has violated California Health & Safety Code § 110395 that makes it
unlawful to manufacture, sell, deliver, hold or offer to sell any misbranded food.

49.  Defendant has violated California Health & Safety Code § 110398 that makes it
unlawful to advertise any food that has been misbranded.

50.  Defendant has violated California Health & Safety Code § 110660, because its
food products are misbranded in one or more ways, as follows:

a. They are misbranded under California Health & Safety Code § 110665, because
their labeling fails to conform to the requirements for nutrient labeling set forth in 21 U.S.C. §
343(q) and the regulations adopted thereto;

"

"
19
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b. They are misbranded under California Health & Safety Code § 110670, because
their labeling fails to conform with the requirements for nutrient content and health claims set
forth in 21 U.S.C. § 343(r) and the regulations adopted thereto; and

| c. They are misbranded under California Health & Safety Code § 110705, because
words, statements and other information required by the Sherman Law to appear on their labeling
either are missing or not sufficiently conspicuous.

51. Defendant has violated California Health & Safety Code §110760 that makes it
unlawful for any person to manufacture, sell, deliver, hold, or offer for sale any food that is
misbranded. |

52.  Defendant has violated California Health & Safety Code § 110765 that makes it
unlawful for any person to misbrand any food.

53.  Defendant has violated California Health & Safety Code § 110770 that makes it
unlawful for any person to receive in commerce any food that is misbranded or to deliver or
proffer for delivery any such food.

54.  Defendant has violated the standard set by 21 C.F.R. § 101.2 that has been
incorporated by reference in the Sherman Law, by failing to include on their product labels the
nutritional information required by law.

55. Defendant has violated the standards set by 21 C.F.R. §§ 101.12, 101.13, 101.54,
101.56, 101.60, 101.61, 101.62, and 101.65 that have been adopted by reference in the Sherman
Law, by including unauthorized nutrient content claims on, and excluding required disclaimers
from, their products.

CLASS ACTION ALLEGATIONS

56.  Plaintiffs bring this action as a class action on behalf of themselves and all other
persons similarly situated pursuant to California Code of Civil Procedure § 382. Plaintiffs bring
this action in a representative capacity to remedy and put an end to the ongoing unlawful, unfair
and fraudulent business practices alleged herein, and to seek redress on behalf of all those persons
who have been affected thereby.

"
20
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57.  This proposed Class is comprised of all residents of California who, within the last
four years, purchased a Defendant brand, unlawfully labeled product (the “Class™) in California.
Excluded from the Class are: (a) officers, directors, and employees of Defendant, their
subsidiaries and affiliates; (b) counsel, and the immediate families of counsel, who represent
Plaintiffs in this action; (c) the judge presiding over this action; and (d) jurors who are impaneled
to render a verdict on the claims alleged in this action.

58. This action can be maintained as a class action, because there is a well-defined
community of interest in the litigation and the proposed Class is easily ascertainable.

59.  Based upon Defendant’s publicly available sales data with respect to the
misbranded products at issue, it is estimated that the Class numbers in the thousands, and that
joinder of all Class members is impracticable.

60.  This action involves common questions of law and fact applicable to each Class
member that predominate over quéstions that affect only individual Class members. Thus, proof
of a common set of facts will establish the right of each Class member to recover. Questions of

law and fact common to each Class member include, for example:

a. Whether Defendant engaged in unfair, unlawful or deceptive business practices by
failing to properly package and label their snack food products sold to consumers.

b. Whether Defendant made unlawful and misleading nutrient content claims with
respect to their food products sold to consumers; -

c. Whether Defendant violated California Bus. & Prof. Code § 17200 er seq.,
California Bus. & Prof. Code § 17500 et seq., and/or the Consumer Legal Remedies Act, Cal.
Civ. Code § 1750 et seq., and the Sherman Law; and

d. Whether Plaintiff and the Class are entitled to restitution and/or injunctive relief:

61.  Plaintiffs’ claims are typical of the Class, because Plaintiffs bought Defendant’s
Skinny Pop popcorn products during the Class Period; Defendant’s unlawful, unfair and/or
fraudulent actions concern the same business practices described herein irrespective of where in
California they occurred or were experienced. Plaintiffs and the Class sustained similar harm
arising out of Defendant’s conduct in violation of California law. The injuries of each member of
the Class were caused directly by Defendant’s wrongful conduct. In addition, the factual

underpinning of Defendant’s misconduct is common to all Class members and represents a
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common thread of misconduct resulting in injury to all members of the Class. Plaintiff’s claims
arise from the same practices and course of conduct that give rise to the claims of the Class
members and are based on the same legal theories.

62.  Plaintiff will fairly and adequately protect the interests of the Class. Neither
Plaintiffs nor Plaintiffs’ counsel have any interests that conflict with or are antagonistic to the
interests of the Class members. Plaintiffs have retained highly competent and experienced class
action attorneys to represent their interests and those of the members of the Class. Plaintiffs and
Plaintiffs’ counsel have the necessary financial resources to adequately and vigorously litigate
this class action, and Plaintiffs and counsel are aware of their fiduciary responsibilities to the
Class members and will diligently dischafge those duties by vigorously seekiﬂg the maximum
possible recovery for the Class.

63.  The nature of this action and California law make a class action the superior and

appropriate procedure to afford relief for the wrongs alleged herein..

FIRST CAUSE OF ACTION
(For Violation of Business and Professions Code, Sec. 17200, ef seq., Re: Unlawful Business
Acts and Practices)

64.  Plaintiffs re-allege and incorporate by reference the allegations contained in the
preceding paragraphs as though fully set forth herein.

65.  Defendant’s conduct constitutes unlawful business acts and practices.

66.  Defendant sold Misbranded Food Products in California during the Class Period.

67. - Defendant is a Limited Liability Company and, therefore, is a “person” within the
meaning of the Sherman Law.

68.  Defendant’s business practices are unlawful under § 17200, ef seq., by virtue of
Defendant’s violations of the advertising provisions of the Sherman Law (Article 3) and the
misbranded food provisions of the Sherman Law (Article 6).

69.  Defendant’s business practices are unlawful under § 17200, et seq., by virtue of
Defendant’s violations of § 17500, et segq., which forbids untrue and misleading advertising.
Defendant’s business practices are unlawful under § 17200, ef seq., by virtue of Defendant’s

violations of the Consumer Legal Remedies Act, Cal. Civ. Code § 1750, et seq.
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70. . Defendant sold Plaintiffs and the Class Misbranded Food Products that were not
capable of being sold or held legally, and which were legally worthless.

71. As a result of Defendant’s unlawful business practices, Plaintiffs and the Class,
pursuant to Business and Professions Code § 17203, are entitled to an order enjoining such future
conduct and such other orders and judgments which may be necessary to disgorge Defendant’s
ill-gotten gains and to restore to any Class Member any money paid for the Misbranded Food
Products.

72.  Defendant’s unlawful business acts present a threat and reasonable continued
likelihood of injury to Plaintiffs and the Class.

73. As a result of Defendant’s conduct, Plaintiff and the Class, pursuant to Business
and Professions Code § 17203, are entitled to an order enjoining such future conduct by
Defendant, and such other orders and judgments which may be necessary to disgorge Defendant’s
ill-gotten gains and restore any money paid for Defendant’s misbranded Skinny Pop products to
Plaintiffs and the Class.

SECOND CAUSE OF ACTION

(For Violation of Business and Professions Code § 17200, ef seq., Re: Unfair Business
Acts and Practices)

74.  Plaintiffs re-allege and incorporate by reference the allegations contained in the
preceding paragraphs as though fully set forth herein.

75.  Defendant’s conduct as set forth herein constitutes unfair business acts and
practices.

76.  Defendant sold misbranded food products in California during the Class Period.

77.  Plaintiffs and members of the Class suffered a substantial injury by virtue of
buying Defendant’s misbranded food products that they would not have purchased absent
Defendant’s illegal conduct as set forth herein.

78.  Defendant’s deceptive marketing, advertising, packaging and labeling of its
misbranded food prdducts and its sale of unsalable misbranded food products that were illegal to
possess was of no benefit to consumers, and the harm to consumers and competition is

substantial.
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79.  Plaintiffs and the Class who purchased Defendant’s mishandled food products had
no way of reasonably knowing that the products were misbranded and were not properly
marketed, advertised, packaged and labeled, and thus could not have reasonably avoided the
injury each of them suffered. |

80.  The harmful consequences of Defendant’s conduct as set forth herein outweighs
any justification, motive or reason therefor. Defendant’s conduct is and continues to be illegal
and contrary to public policy, and is substantially injurious to Plaintiffs and the Class.

81. As a result of Defendant’s conduct, Plaintiffs and the Class seek such relief as is

requested herein below.

THIRD CAUSE OF ACTION

( For Violation of Business and Professions Code § 17200, ef seq., Re: Fraudulent
Business Acts and Practices)

82.  Plaintiffs re-allege and incorporate by reference the allegations contained in the
preceding paragraphs as though fully set forth herein.

83.  Defendant’s conduct as set forth herein constitutes fraudulent business practices
under California Business and Professions Code §§ 17200, ef seq.

84.  Defendant sold misbranded food products in California during the Class Period.

85.

86.  Defendant’s fraudulent and deceptive marketing, advertising, packaging and
labeling of misbranded food products was likely to deceive reasonable consumers, and in fact,
Plaintiffs and members of the Class were deceived into purchasing products with no value which
they would not have purchased had they known the truth. As a result of Defendant’s conduct as

set forth herein, Plaintiffs and the Class seek an order providing relief as set forth herein below.
FOURTH CAUSE OF ACTION

(For Violation of Business and Professions Code § 17500, et seq., Re: Misleading and
Deceptive Advertising)

87.  Plaintiffs re-allege and incorporate by reference the allegations contained in the
preceding paragraphs as though fully set forth herein. |

"
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88.  Plaintiffs assert this cause of action for violations of California Business and
Professions Code § 17500, ef seq. for misleading and deceptive advertising against Defendant.

89.  Defendant sold misbranded food products in California during the Class Period.

90.  Defendant engaged in a scheme of offering misbranded food products for sale to
Plaintiffs and members of the Class by way of, inter alia, product packaging and labeling, and
other promotional materials. These materials misrepresented and/or omitted the true contents and
nature of Defendant’s misbranded food products. Defendant’s advertisements and inducements
were made within California and come within the definition of advertising as contained in
Business and Professions Code. §17500, ef seq. in that such product packaging and labeling, and
promotional materials were intended as inducements to purchase Defendant’s misbranded food
products and are statements disseminated by Defendant to Plaintiffs and the Class that were
intended to reach members of the Class. Defendant knew that these statements were misleading
and deceptive as set forth herein.

91.  In furtherance of its plan and scheme, Defendant prepared and distributed within
California via product packaging and labeling, and other promotional materials, statements that
misleadingly and deceptively represented the contents and nature of Defendant’s misbranded food
products. Plain'tiffs and the Class necessarily and reasonably relied on Defendant’s materials, and
were the intended targets of such representations.

92.  Defendant’s conduct in disseminating misleading and deceptive statements in
California to Plaintiffs and the Class was and is likely to deceive reasonable consumers by
obfuscating the true ingredients and nature of Defendant’s misbranded food products in violation
of the “misleading prong” of California Business and Professions Code § 17500, et seq.

93.  Asaresult of Defendant’s -violations of the “misleading prong” of California
Business and Professions Code § 17500, et seq., Defendant has been unjustly enriched at the
expense of Plaintiffs and the Class. Misbranded products cannot be legally sold or held and are
legally worthless.

94, Plaintiffs and the Class, pursuant to Business and.Professions Code § 17535, are

entitled to an order enjoining such future conduct by Defendant, and such other orders and
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judgments which may be necessary to restore any money paid for Defendant’s misbranded food

products by Plaintiffs and the Class.
FIFTH CAUSE OFACTION

(For Violation of Business and Professions Code § 17500, ef seq., Re: False Advertising)

95.  Plaintiffs re-allege and incorporate by reference the allegations contained in the
preceding paragraphs as through fully set forth herein.

96.  Plaintiffs assert this cause of action against Defendant for violations of California
Business and Professions Code §17500, ef seq., regarding false advertising.

97.  Defendant sold misbranded food products in California during the Class Period.

98.  Defendant engaged in a scheme of offering misbranded food products for sale to
Plaintiff and the Class by way of product packaging and labeling, and other promotional
materials. These materials misrepresented and/or omitted the true contents and nature of
Defendant’s misbranded food products. Defendant’s advertisements and inducements were made
in California and come within the definition of advertising as contained in Business and
Professions Code § 17500, ef seq. in that the product packaging and labeling, and promotional
materials, were intended as inducements to purchase Defendant’s misbranded food products, and
are statements disseminated by Defendant to Plaintiff and the Class. Defendant knew these
statements were untrue, false, and misleading.

99. In furtherance of their plan and scheme, Defendant prepared and distributed in
California via product packaging and labeling, and other promotional materials, statements that
falsely advertise the ingredients contained in Defendant’s misbranded food products, and falsely
misrepresented the nature of those products. Plaintiffs and the Class were the intended targets of
such representations and would reasonably be deceived by Defendant’s materials.

100. Defendant’s conduct in disseminating untrue advertising throughout California
deceived Plaintiffs and members of the Class by obfuscating the contents, nature and quality of
Defendant’s misbranded food products in violation of the “untrue prong” of California Business
and Professions Code § 17500. |

n
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101.  Asaresult of Defendant’s violations of the “untrue prong” of California Business
and Professions Code §17500, et seq., Defendant has been unjustly enriched at the expense of
Plaintiffs and the Class. Misbranded products cannot be legally sold or held and are legally
worthless.

102.  Plaintiffs and the Class, pursuant to Business and Professions Code § 17535, are
entitled to an order enjoining such future conduct by Defendant, and such other orders and
Jjudgments which may be necessary.to restore any money paid for Defendant’s misbranded food

products by Plaintiff and the Class.
SIXTH CAUSE OF ACTION

(For Violation of Consumers Legal Remedies Act, Cal. Civ. Code § 1750, ef seq.)

103.  Plaintiffs re-allege and incorporate by reference the allegations contained in the
preceding paragraphs as though fully set forth herein.

104.  This cause of action is brought pursuant to the CLRA. This cause of action does
not currently seek monetary relief and is limited sblely to injunctive relief. Plaintiffs intend to
amend this Complaint to seek monetary relief in accordance wi.th the CLRA after the 30 day
period following notice to Defendant sent pursuant to Cal. Civ. Code § 1782.

105. The CLRA was designed and enacted to protect consumers from unfair and
deceptive acts and practices. To this end, the CLRA sets forth a list of unfair and deceptive acts
and practices in Cal. Civ. Code § 1770.

106. At all relevant times, Plaintiffs and members of the Class were “consumers” as that
term is defined by the CLRA in Cal. Civ. Code § 1761(d), who sought or purchased a good for
personal, family, or household use.

107.  Atall relevant times, Defendant’s Skinny Pop products were a “good” under Cal.
Civ. Code §1761(a), given that it was a tangible chattel bought by Plaintiffs and members of the
Class for use primarily for personal, family or household purposes.

108. At all relevant times, Defendant was a “person” under Cal. Civ. Code § 1761(c).
"

"
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109. At all relevant times, Plaintiffs and members of the Class engaged in
“transactions” under Cal. Civ. Code § 1761(e), including purchasing and consuming Skinny Pop
products.

110.  Pursuant to Cal. Civ. Code § 1781, Plaintiffs bring this claim on behalf of
themselves and all members of the Class as described above.

111.. As alleged above, Defendant has misrepresented and is likely to continue to
misrepresent the particular ingredients, characteristics, uses, benefits and quantities of the goods,
in violation of Cal. Civ. Code § 1770(a)(5).

112.  As alleged above, Defendant violated and continues to violate Section 1770(a)(7)
of the CLRA, because Defendant’s conduct constitutes unfair methods of competition and unfair
or fraudulent acts or practices in that it misrepresents the particular standard, quality or grade of
the goods.

113.  As allegéd above, Defendant violated and continues to violate Section 1770(a)(9)
of the CLRA, because Defendant’s conduct constitutes unfair methods of competition and unfair
or frauduleht acts or practices in that it advertises goods with the intent not to sell the goods as
advertised. |

114.  Plaintiffs and members of the Class were subject to the same material
misrepresentations contained on the labels as well as in the advertising and promotion of the
Skinny Pop products of Defendant. Plaintiffs and members of the Class each reasonably and
justifiably relied on Defendant’s representations that its products contained certain health
attributes when they purchased the products.

115.  Plaintiff and members of the Class would not have purchased Defendant’s
products had they known the representations regarding the health attributes of the products were
false and/or misleading. .

116. Defendant’s violations of Cal. Civ. Code § 1770 present a continuing threat to
Plaintiff and members of the Class in that, unless enjoined from doing so by this Court, Defendant
is likely to continue to engage in the above-described unlawful and deceptive practices, all to the

damage of Plaintiffs and the Class.
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117.  Additionally, Plaintiffs seek an award of attorneys’ fees and costs pursuant to Cal.
Civ. Code § 1780(a), (e).
JURY DEMAND
Plaintiffs hereby demand a trial by jury of their claims.
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs, individually and on behalf of all others similarly situated, and

on behalf of the general public, pray for judgment against Defendant as follows:

A. For an order certifying this case as a class action and appointing Plaintiffs and their
counsel to represent the Class;

B. For an order awarding, as appropriate, restitution to Plaintiffs and the Class for all
causes of action other than the CLRA, as Plaintiffs do not currently seek monetary
relief under the CLRA, but intend to amend their Complaint to seek such relief;

C. For an order requiring Defendant to immediately cease and desist from selling its
misbranded food products in violation of law; enjoining Defend;mt from
continuing to market, advertise, distribute, and sell these products in the unlawful

manner described herein; and ordering Defendant to engage in corrective action;

D. For all equitable remedies available pursuant to Cal. Civ. Code § 1780;

E. For an order awarding attorneys’ fees and costs;

F. For an order awarding pre- and post-judgment interest; and

G. For an order providing such further relief as this Court deems proper.
DATED: February 3, 2014 THE VEEN FIRM, P.C.

CHAVEZ & GERTLER LLP

By: XMM$M

onhthan E. Gértler
ttorneys for Plaintiffs
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ENDORSED FILED
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FEB & ~ 2014

_Clerk of the Superior Gourt
By L S

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SANMATECQ

UNLIMITED JURISDICTION

RACHEL DOSSEY, and LOUISE TANG, on
behalf of themselves, and on behalf of all
others similarly situated,

Plaintiffs,
V.

SKINNYPOP POPCORN, LLC, AND DOES
1 THROUGH 100, inclusive,

Defendants,
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CLASS ACTION

COMPLAINT FOR VIOLATIONS OF
BUSINESS AND PROFESSIONS CODE
SECTION 17200 ET, SEQ.; C1VIL CODE
SECTION 1750 ET. SEQ.; THE
CONSUMERS LEGAL REMEDIES ACT
CIVIL CODE SECTION 1770 SEEKING
DAMAGES, RESITUTION AND
INJUNCTIVE RELIEF

JURY TRIAL DEMANDED

BY FAX
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INTRODUCTION

1. This is a class action brought on behalf of California consumers who have -
purchased products marketed and sold by Defendant SkinnyPop Popcorn, LLC, a limited liability
corporation (“SkinnyPop” or “Defendant”) since February 3, 2011 (the “Class™). This action
challenges the unlawful, unfair and fraudulent business practices of Defendant in connection with
marketing and sale of products under the “Skinny Pop” brand.

2. Defendant labels, advertises and promotes its products as being lower in calories
and fat than competing snack and “junk” foods. Skinny Pop popcorn is advertised and promoted
by Defendant as a healthy snack that can help consumers lose weight. Despite Defendant’s
claims that its snack products are “low-fat” and “low-calorie,” a serving of Skinny Pop is not
lower in fat or calories than Defendant’s full calorie products. Further, Skinny Pop products are
not lower in fat or calories than most market-leading, full calorie snack and “junk” foods.

3. Defendant has knowledge of the false and misleading nature of its labeling,
advertising and promotion of Skinny Pop popcorn. Nonetheless, to exploit and profit from the
fact that health claims increase product sales, Defendant has continued to falsely label and market
Skinny Pop popcorn.

4. This action seeks compensatory damages and restitution, with interest, for the
amounts paid by consumers for Skinny Pop popcorn products fraudulently and deceptively
represented and labeled as low in fat and calories, in contrast to the product they purchased.
Plaintiff also seeks an order enjoining Defendant from further unlawful or deceptive conduct, as
to Skinny Pop popcorn and other snack food products as to which SkinnyPop is violating the law,
as well as attorneys’ fees and costs.

THE PARTIES

1. Plaintiff Rachel Dossey (“Ms. Dossey” or “Plaintiff”) is a California citizen who
resides in San Francisco County. Plaintiff read some of Defendant’s misrepresentations which
were on the label prior to purchasing Skinny Pop popcorn, and relied on, and was deceived by,

those misrepresentations and deceptive communications in purchasing Skinny Pop popcorn

2
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products in California. Plaintiff would not have purchased the product had she known the truth

about its misleading labeling.

2. Plaintiff Louise Tang (“Ms. Tang” or “Plaintiff”) is a California citizen who |

resides in San Mateo County. Plaintiff read some of Defendant’s misrepresentations which were
on the label prior to purchasing Skinny Pop popcorn, and relied on, and was deceived by, those
misrepresentations and deceptive communications in purchasing Skinny Pop popcorn products in
San Mateo County, California, and elsewhere. Plaintiff would not have purchased the product
had she known the truth about its misleading labeling,

3. Defendant SkinnyPop Popcorn, LLC is an [llinois Limited Liability Company with
its principal place of business in Chicago, lllinois.

4. Plaintiff does not know the true names and capacities of Defendants sued herein as
DOES 1-100 and therefore sues these Defendants by fictitious names. Plaintiff will amend this
complaint to state the true names and capacities when ascertained. Plaintiff is informed and
believes and on that basis alleges that each of the fictitiously-named Defendants is responsible in
some manner for the occurrences alleged herein, and thereby proximately caused Plaintiff’s
injurics alleged herein.

5. Plaintiff is informed and believes and on that basis alleges that each of the
Defendants acted in concert with each and every other Defendant, intended to and did participate
in the events, acts, practices and courses of conduct alleged herein, and proximately caused
damage and injury thereby to Plaintiff and members of the Class as alleged herein.

6. At all times herein mentioned, each Defendant was the agent or employee of each
of the other Defendants and was acting within the course and scope of such agency or

employment.

JURISDICTION AND VENUE

1. This Court has jurisdiction over Plaintiffs’ and the Class claims because Defendant
regularly conducts business in California through the sale of Skinny Pop popcorn in California to
California consumers, and because the violations of law alleged herein occurred throughout the

State of California.
3
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2. Venue is appropriate in the County of San Mateo because Ms. Tang resides in San

Mateo County, and purchased products within that county.

FACTUAL ALLEGATIONS APPLICABLE TO ALL CLAIMS

13.  Defendant labels, advertises, and promotes that its Skinny Pop popcorn prodﬁct§
are lower in calories and fat than other snack and “junk” foods and can help consumers lose
weight. This deceptive marketing scheme leads health-conscious adults and children into
purchasing Skinny Pop popcorn products instead of the healthy, alternative snack they are
actually seeking. In reality, the Skinny Pop popcorn products are no lower in fat or calories than
most market-leading, full calorie snacks.

14. Defendant has knowledge that health and fitness claims increase product sales;
that was its motive in creating its Skinny Pop popcorn products. Defendant sponsors CHAARG
{Changing Health, Attitudes, and Actions to Recreate Girls), an organization dedicated to
promoting health and fitness for girls and women, and sponsors beauty pageants for girls and
women.

15.  Defendant’s marketing, adveftising, and promotional strategies focus on providing
female bloggers with free product samples in exchange for writing product reviews that make
representations that Defendant cannot lawfully state on its own product labeling. Rather than
correcting erroneous and misleading “low fat” and “low calorie” representations, Defendant
adopts these misleading representations as its own in social media so it can profit from them.
Invariably, these reviews express or imply that Skinny Pop popcorn is healthy, low in fat, and/or
low in calories, even though it is none of these.

16.  For example, Defendant adopted, promoted, and profited from a product
reviewer’s representation that it was a good idea for parents to feed an entire 700-caloric bag of
Skinny Pop (containing 45 grams of fat, about 70% of an entire Daily Value) to their young
children, saying:

I
i
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Starory Pgp Revlew’

| Epel tadei i FANE SOmictiing T i & Peailhiy Srvatk fof sy family B2E2ently had the
LRANTE 1 bés wh 10 EDECK Gut SKinny Pop Ho this 15 0 A 30338 11is POPCORN.

The ey firsl ay 1nal & was iy ouse iy daoghier who is & haa § whede bay gone
A Dy MEsnell 1 adansinder She KEp] feing e Bew moifeshy ikod 1 and hal dwas so
JOexd S vt ied that e BEES Somatnang that i Q0o S har 160 tiitw 35 1o¢ tyied]
was fninking ok 30 Iy $ay that & 1§ Gy 39 CAlCHes 3 serving £ nust taske he
CAADONG I ot nl SRAtK engs Surprsgsny 113860 1003y 10y g0 évitany
e ky husband fiked o (o0

WhAEL a2y e about Sanny PO i hat i A 3axC00al o eatwanaut leenng
gy 185 Gy 39 (A0S PR soving O rans 1l <hafaineol e amt ne Aol sl
A% AN Perfinc ] Fe e whals anvly

Skinny Pop is “a healthy snack for my family . . . . [My] daughter who is 8 had a whole
bag . ..all by herself. ... What [ really like about Skinny Pop is that it is a snack that [ can eat
without feeling guilty. 1t is only 39 calories per serving . . . . Perfect for the whole family.”

http://heatherspeaksout.blogspot.com/2013/03/skinny-pop-review.html

17.  The day after Heather posted her review, Defendant simply thanked the reviewer
for writing about “a really good healthy snack™ and linked to the review Defendant adopted the
reviewer’s representations as its own and chose not to correct the reviewer’s multiple erroncous
representations, including but not limited to: that Skinny Pop popcorn contains 39 calories per
serving, even though a serving contains 155 calories. Defendant made this decision because its
business model depends on deceiving consumers into purchasing its high-calorie, fat-filled
product.

18.  The review discussed above is one of many examples where Defendant has misled
consumers about the calories per cup vs. per multiple-cup serving, Defendant’s Facebook page
adopted and chose not to correct erroneous representations about the calories per serving listed in

other publications and other generally misleading promotions, such as falsely representing that it

5
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is okay to eat an entire bag, because the product purportedly is low in calories: “|{Oh my God]!!! |

accidentally ate the whole thing!!! Luckily it’s “SKINNY!!!”

:de;:e . Cwﬁaens

LR Slanry Pop
" TR s UReags SO0at e The Soaat MealANt Shaut Tl e Df SUAY DAt ERTRERR
dody Fradegn el Exeman § Wike Eaerae Pats 2ave 5 cory ooehe
T TRt

Skinny Pop
OMGH I accidentally ate the whole thing™ Luckily #'s SKINNY®

https://www.facebook.com/photo.php?fbid=454263285338&set=a.430124680338.225249
377584220338&type=1&permPage=1

19. Pursuant to the Sherman Law, California has expressty adopted the federal
labeling requirements as its own and indicated that “[a]ll food labeling regulations and any
amendments to those regulations adopted pursuant to the federal act, in effect on January 1, 1993,
or adopted on or after that date shall be the food regulations of this state.” California Health &
Safety Code § 110100,

20.  Pursuant to Section 403 of the FDCA, a claim that characterizes the level of a
nutrient in a food is a “nutrient content claim” that must be made in accordance with the
regulations that authorize the use of such claims. 21 U.S.C. § 343(r)(1)A). California expressly
adopted the requirements of 21 U.S.C. § 343(r) in § 110670 of the Sherman Law.

i
6
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21, Nutrient content claims are claims about specific nutrients contained in a product.
They are typically made on food packaging in a font large enough to be read by the average
consumer, Because consumers rely upon these claims when making purchasing decisions, the
regulations govern what claims can be made in order to prevent misleading claims.

22, Section 403(r)(})}(A) of the FDCA governs the use of expressed and implied
nutrient content claims on labels of food products that are intended for sale for human
consumption. See 21 C.F.R. § 101.13.

23. 21 C.F.R. § 101.13 provides the general requirements for nutrient content claims,
which California has expressly adopted. California Health & Safety Code § 110100,

24, An “expressed nutrient content claim” is defined as any direct statement about the
level {or range) of a nutrient in the food (e.g., “low sodium” or “contains 100 calories”). See 21
C.FR. § 101.13(b)(1).

25.  An “implied nutrient content claim” is defined as any claim that: (i) describes the
food or an ingredient therein in a manner that suggests that a nutrient is absent or present in a |
certain amount (e.g., “high in oat bran”); or (ii) suggests that the food, because of its nutrient
content, may be useful in maintaining healthy dietary practices and is made in association with an
explicit claim or statement about a nutrient (e.g., “healthy, contains 3 grams (g) of fat”). 21
C.F.R. § 101.13(b)(2)(i-ii).

26.  FDA regulations authorize use of a limited number of defined nutrient content
claims. In addition to authorizing the use of only a limited set of defined nutrient content terms
on food labels, FDA’s regulations authorize the use of only certain synonyms for these defined
terms. [fa nutrient content claim or its synonym is not included in the food labeling regulations it
cannot be used on a label. Only those claims, or their synonyms, that are specifically defined in
the regulations may be used. All other claims are prohibited. 21 C.F.R. § 101.13(b).

27.  Only approved nutrient content claims will be permitted on the food label, and all
other nutrient content claims will institute misbranding of a food. [t is clear which claims are

prohibited and which are permitted. Manufacturers are on notice that the use of an unapproved

7
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nutrient content claim is prohibited conduct. 58 FR 2302. In addition, 21 USC 343(r)(2)
prohibits using unauthorized undefined terms and declares foods that do so to be misbranded.
28.  Defendant has violated these referenced regulations. Accordingly, Defendant’s
misbranded food products are unlawful.
29.  During the statutory period, Defendant’s labeling represented that its popcorn was

“low calorie™

http://runeatplayblog.com/wp-content/uploads/2012/04/0302 jpg

30. Under 21 C.F.R. § 101.60(b)(2)(i)(A), the label of a food with a serving size of 30
grams or less can state that it is “low calorie” only if it “does not provide more than 40 calories

per reference amount customarily consumed [“RACC”], and . .. .per 50 [grams].” See 21 C.F.R.

8
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§ 101.12(b). The reference amount customarily consumed (RACC) for popcorn is 30 grams. 21
C.F.R. § 101.12(b).

31.  Defendant does not meet these “low calorie” criteria. The Nutrition Facts for
Defendant’s former label (above) provide that a 28-gram serving of Skinny Pop popcorn
contained 135 calories (about 145 calories per RACC and 241 calories per 50 grams), which is far
more than the 40 calories per RACC limitation for a “low calorie” food. Defendant’s current
Nutrition Facts panel represents that it provides 155 calories per 28-gram serving (166 calories

per RACC and 277 calories per 50 grams):

H
1
i
"
i
1
1
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32.  Defendant understood that its product labeling violated 21 C.F.R. §

http://runeatplayblog.com/wp-content/uploads/2012/04/0302.jpg

http://2.bp.blogspot.com/-
t81QO00GZsyw/UT INnVNNO/AAAAAAAABG4A/MTurF rNNOw/s1600/13+-+5.jpg

33.  However, Defendant’s Facebook page continues to make the false, misleading, and

unlawful claim that Skinny Pop popcorn is a “LOW CALORIE” food:

Evd e Phone . Password

Peainragas

ALL NATURAL » LOVY CALORIE » (HOLESTLROL FREE «
FRAMS FAY FREE » DAIRT FREE + PEANUT FREE » TREE
T FREE » GLUTEN $REE

Abmg

190
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ALL NATURAL » LOW CALORIE « CHOLESTEROL FREE
TRANS FAT FREE « DAIRY FREE » PEANUT FREE « TREE
NUT FREE « GLUTEN FREE »

https://www.facebook.com/SkinnyPopPopcorn

34. The “LOW CALORIE” representation on Defendant’s Facebook page is just one
example of its pattern and practice of making false and misleading health claims through social
media to attempt to circumvent proscriptions against stating these claims directly on product
labels. Defendant understands that its popcorn contains far too much fat to qualify for a “healthy”
labeling claim under 21 CFR § 101.65(d)(2). Defendant also understands that most consumers do
not distinguish among health claims based on whether they are made in labeling, advertising, or
promotions, so Defendant simply posts on Twitter and Facebook that Skinny Pop popcorn is a

“perfect compliment [sic] to a healthy lifestyle”, and “healthy”

sg g $kinnyPop Popicorn W Follow ;
xS 0 ) .i
SkinnyPopis just “gocaloriesperenp, the
perfeet complnent to o headthy lifestule
peAwittereony/ yiv v zL

T SkmnePorbont Korg s

“Thank you
E for making
g my favorite
| indulgence
healthy!”

-Agxa

CALORIES
PER CUP

35.  Defendant’s labeling falsely, misleadingly, and deliberately continues to imply that
its products are low in calories and fails to disclose that Skinny Pop products are ror low calorie

or low fat foods. An “implied” nutrient content claim is, inter alia, a claim that suggests that a
3!
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nutrient is absent or present in a certain amount. 21 C.F.R. §§ 101.1 3(b)(2)(i), (ii). To prevent
misleading consumers, products that (a) are not low in calories and (b) make an implied low -
calorie claim must prominently disclaim that the product is “nota low calorie food.” 21 CF.R. §
101.13(i)(2). Defendant fails to provide this disclaimer; its PDP still misleadingly represents that
Skinny Pop popcorn contains “ONLY 39 CALORIES PER CUP” without disclaiming that the

product is “not a low calorie food”:

mememe = T R

CALORIES : TEANS FAT
FIRCUP 3

CHGLESi’iEﬂBi

36.  On April 2, 2012, the FDA published a Warning Letter that products failing to

print the proper disclaimer were misbranded:

[Y]our 25 count labels for your Lucky Taco Mexican Fortune
Cookie and Lucky Cruncher Cookie products bear the implied nutrient

confent claims “Only 30 Calories per Cookie” and “Only 19 Calories per
Cookie,” respectively. Your claims implicitly characterize your products as
a low calorie food. A “low calorie” claim may be made if a food with a
reference amount customarily consumed (RACC) of 30g or less does not
provide more than 40 calories per RACC and, except for sugar substitutes, per
50g. The RACC for cookies is 30g (see 21 CFR 101.12(b), Table 2). Based on
your Lucky Taco Mexican Fortune Cookie and Lucky Cruncher Cookie product
labels, a 5g serving of these products contain 30 and 19 calories, respectively;
this equals about 180 and 114 calories per RACC, and about 300 and 190
calories per 50g, respectively. Therefore, under 21 CFR 101.13(){2), the

products are required to carry a disclaimer adjacent to the claim, e.g.,
“Only 30 calories per serving, not a low calorie food.” Because your

.

products fail to bear the required disclaimer, they are misbranded within
the meaning of section 403(r)(1)(A) of the Act.

12
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37.  The adjacent disclaimer required under 21 C.FR. § 101.13¢i)2) prevents
manufacturers from misrepresenting that their products contain fewer calories than competing
products. It also helps consumers avoid overeating, a particular concern of weight-conscious
individuals buying and eating a product to help them become or stay “skinny.” Tellingly, a
serving of Skinny Pop popcorn contains amounts of fat and calories comparable to or greater than
many market-leading full-calorie junk foods.

38.  Although the Skinny Pop PDP states that the popcorn contains “ONLY 39
CALORIES PER CUP,” a serving of Skinny Pop popcorn is four times this volume. The stated

serving size is 28 grams, which is “about 4 cups”:

39, Defendant reinforces the false, misleading, and unlawful implied low calorie claim
with other representations in its labeling, advertising, and promotionai practices. The product
name is “Skinny” Pop. Defendant’s company name is “SkinnyPop Popcorn, LLC.” The product
label states it is “Popped Skinny™:

i

i
13
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40.  Defendant’s labeling misleadingly and repeatedly represents it is “cholesterol

free™:

While it may be technically true that Skinny Pop is “cholesterol free,” this claim is
misleading, because popcorn is an inherently cholesterol free food. Defendant’s representation
misleadingly implies that (a) Skinny Pop popcorn has been processed or modified to remove
cholesterol that was never there in the first instance, and/or (b) other popcorn contains cholesterol,
Defendant’s representation violates 21 C.F.R. § 101.61(b)(1)(iii) that requires it to qualify the
“cholesterol free” claim by stating that popcorn is “a cholesterol free food.”

i
i

"
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41.  During the statutory period, Defendant’s labeling asserted that its popcorn was a

“great” source of fiber;

The FDA does not authorize manufacturers to represent that a product is a “great” source
of any nutrient. A product that contains 20% or more of the RDI (recommended daily intake) or
DRV (daily recommended value) may only claim that it is “high,” “rich in,” or an “excellent
source of” a nutrient. 21 CFR §§ 101.54(a)(1), (b).

42.  Even if one deemed “great” to be synonymous with the approved terms “high,”
“rich in,” or an “excellent source of,” fiber, Skinny Pop popcom has never provided 20% or more
of the Daily Value for fiber. 21 CFR § 101.54(b). Defendant’s labeling concedes that a serving
of its popcorn provides only 12% of the Daily Value for fiber. Defendant understood that its
products violated 21 CFR § 101.54(b), which is why it recently changed its label to note that the
product was only a “good” source of fiber without disclosing to consumers that it previously

misled them:

43.  However, even if Skinny Pop popcorn meets the 10% Daily Value requirement for
a “good” source of fiber claim under 21 CFR § 101.54(c), Defendant’s product labeling fails to
disclose its excessive fat content next to the fiber claim, in violation of 21 CFR § 101.54(d).
Under that regulation, a product that claims it is a good source of fiber that also is not “low” in
total fat as defined by 21 CFR § 101.62(bX2)(i)(B) (.., containing three grams of fat or less per
RACC and per 50 grams), must disclose the level of total fat per labeled serving, e.g., “contains
10 grams of total fat per serving. See nutrition information for fat content.” That disclosure must
“appear in immediate proximity to” the fiber claim and be “in atype size no less than one-half the
size of the claim.” 21 CFR § 101.54(c)(2). As Skinny Pop popcorn contains 10 grams of fat per
serving (and almost 18 grams of fat per 50 grams), it is not a “low” fat food under 21 CFR

101.62(b)(2)(i)(B). Defendant’s claim that its popcorn is a good source of fiber based on a four-
15
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cup serving is also misleading and inconsistent with the PDP’s representation of “ONLY 39
CALORIES PER CUP.”

44.  Defendant intentionally misleads consumers about the amount of fiber in a serving
of its popcorn. Although Defendant revised the product packaging to acknowledge that it was
only a “good” source of fiber, its Facebook page recently added the false representation that its

product was a “great” source of fiber:

ALL NATURAL « LOW CALORIE » CHOLESTEROL FREE =
TRANS FAT FREE » DAIRY FREE « PEANUT FREE « TREE
NUT FREE « GLUTEN FREE »

https://www.facebook.com/SkinnyPopPopcorn (visited 9/29/13).

ALL MATURAL » LOW CALORIE » CHOLESTEROL FREE « TRANS FAT FREE « DAIRY FREE »
PEANUT FREE » TREE NUT FREE » GLUTEN FREE «
NON GMO » PRESERVATIVE FREE » A GREAT SOURCE OF FIBER

https://www.facebook.com/SkinnyPopPopcorn (visited 11/12/13).

45.  The amounts of calories and fat in a serving of Skinny Pop popcorn are greater
than many full-calorie popcorn and non-popcorn snack foods:

a. A singie cup of Skinny Pop popcorn has “ONLY 39 CALORIES,” while one cup
of Orville Redenbacher’s ® Movie Theater Butter flavor microwave popcorn has 30 calorics. A
serving of Skinny Pop popcorn has comparable calories and fat to Orville Redenbacher’s ®

Movie Theater Butter flavor microwave popcorn:

v

16
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Orville Redenbacher’s ® is the “#1 name in popcorn.”
http://www.conagrafoodservice.com/products_and_brands/popcorn.do

b. A serving of Skinny Pop popcorn has more calories and amounts of fat and
saturated fat that are comparable to the full-calorie Bacon Ranch flavor of Popcorn, Indiana ®

popcorn, and more calories and fat, and the same amount of saturated fat as a serving of Tostitos

BACON RANCH POPCORN

Nutrition Arourt Por Sorving  ADVY amount Par Servlng  %DV*
A [ e
Facts TetatEat 10g 15% TosiCarb. 13g 4%
Sorv. Size 2.50ups (269) Satwrated Fat 1g 5% Dietory Fiber 2 9%
Serv. Per Cont. Varie Trans, Fat Og Sugars 0g
Calories 150 Cholesterol 1% Protein
Fal Cal B0 59 %

Sodium 270mg 11%
*Percent Dady Yaiues (Vs

Bsred on @ 7500 £sioen et VitaninA 0% + Vitamn CO% - Calclum4% « fron 2%

i
1
i
1
1
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Nutrition Facts

Barving Size 1 oz (28g/About ¥ chips)

Amount Per Serving
Calories 140 Calorles from Fat 80
% Daily VYaluvo*

Total Fat 7g 10%
Saturated Fat 1g 5%
Trans Fat 0g

Cholesterol Omg 0%

Sodium 115mg 5%

Total Carbohydrate 19g 6%
Dietary Fiber 1g 5%
Sugars 0g

Proteln 2g

. ]

Vitamin A 0% v Vitarnin G 0%

Calcium 2% . Iron 2%

* Percent Dady Values are based on & 2,000 calors
diel. Yout daily values rmay be higher of lower
depanding on your ¢Chlorid ndads:

Calorios: 2,000 2500

I The calories and fat in a serving of Skinny Pop popcorn are comparable to Lays ®, the
12 || top-selling potato chips, and are greater than in a serving of Corn Nuts ®, the market-leading corn

13 || kernel snack:

14
Nutrition Facts
15 Serving 5ize 1 o7 (26g/About 15 chips]
Amount Par Serving
16 Calorles 160 Calories from Fat 80
% Dalty Value*
Total Fat 10 18%
] 7 Saturaled Fat 1.5g 8%
Trans Fai Og
18 Cholestero! Omg 0%
Sodium 170mg %
Potasslum 350mg 10%
1 9 Tols) Carbehydrate 150 3%
Dietary Fiber 1g 3%
20 Sugars less than 1g
Protein 2g
21 Vitamin A0% = Vilamin G 10%
Calciym 0% * Froes 2%
Vilamin E 6% - Thiamin 4%
22 Niacin 8% . Vitamin Bs 10%
23
24
25 ||/
26 |14/
27 ||
28 ||/
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Nutrition Facts
Serving Stze ¥/3 cup {2899
Sorvintgs Per Conkainac About 4

- .
11 Potkigs

Fertt Pur Seripg

{alvies i 5
Chaeigs I F i 13

L ey
Y T

Tt Pl ERCEE R

Syl B 5 1

46. Defendant has manufactured, advertised, distributed and sold products that are
misbranded under California law. Misbranded products cannot be legally manufactured,
advertised, distributed, or sold or held and are legally worthless as a matter of law.

47.  Defendant has violated California Health & Safety Code §§ 109885 and 110390,
which make it unlawful to disseminate false or misleading food advertisements that include
statements on products and product packaging or labeling or any other medium used to directly or
indirectly induce the purchase of a food product.

48.  Defendant has violated California Health & Safety Code § 110395 that makes it
unlawful to manufacture, sell, deliver, hold or offer to sell any misbranded food.

49.  Defendant has violated California Health & Safety Code § 110398 that makes it
unlawful to advertise any food that has been misbranded.

50.  Defendant has violated California Health & Safety Code § 110660, because its
food products are misbranded in one or more ways, as follows:

a. They are misbranded under California Health & Safety Code § 110665, because
their labeling fails to conform to the requirements for nutrient labeling set forth in 21 U.S.C. §
343(q) and the regulations adopted thereto;

i

"
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b. They are misbranded under California Health & Safety Code § 110670, because
their labeling fails to conform with the requirements for nutrient content and health claims set
forth in 21 U.S.C. § 343(r) and the regulations adopted thereto; and

c. They are misbranded under California Health & Safety Code § 110705, because
words, statements and other information required by the Sherman Law to appear on their labeling
either are missing or not sufficiently conspicuous.

51, Defendant has violated California Health & Safety Code §110760 that makes it
unlawful for any person to manufacture, sell, deliver, hold, or offer for sale any food that is
misbranded.

52. Defendant has violated California Health & Safety Code § 110765 that makes it
unlawful for any person to misbrand any food.

53.  Defendant has violated California Health & Safety Code § 110770 that makes it
unlawful for any person to receive in commerce any food that is misbranded or to deliver or
proffer for delivery any such food.

54, Defendant has violated the standard set by 21 C.F.R. § 101.2 that has been
incorporated by reference in the Sherman Law, by failing to include on their product labels the
nutritional information required by law.

55.  Defendant has violated the standards set by 21 C.F.R. §§ 101.12, 101.13, 101.54,
101.56, 101,60, 101.61, 101.62, and 101.65 that have been adopted by reference in the Sherman
Law, by including unauthorized nutrient content claims on, and excluding required disclaimers
from, their products.

CLASS ACTION ALLEGATIONS

56.  Plaintiffs bring this action as a class action on behalf of themselves and all other
persons similarly situated pursuant to California Code of Civil Procedure § 382. Plaintiffs bring
this action in a representative capacity to remedy and put an end to the ongoing unlawful, unfair
and fraudulent business practices alleged herein, and to seek redress on behalf of all those persons
who have been affected thereby.

i
20
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57.  This proposed Class is comprised of all residents of California who, within the last
four years, purchased a Defendant brand, unlawfully labeled product (the “Class”) in California.
Excluded from the Class are: (a) officers, directors, and employees of Defendant, their
subsidiaries and affiliates; (b} counsel, and the immediate families of counsel, who represent
Plaintiffs in this action; (c) the judge presiding over this action; and (d) jurors who are impaneled
to render a verdict on the claims alleged in this action.

58.  This action can be maintained as a class action, because there is a well-defined
community of interest in the litigation and the proposed Class is easily ascertainable.

59.  Based upon Defendant’s publicly available sales data with respect to the
misbranded products at issue, it is estimated that the Class numbers in the thousands, and that
Joinder of all Class members is impracticable.

60.  This action involves common questions of law and fact applicable to each Class
member that predominate over questions that affect only individual Class members. Thus, proof
of'a common set of facts will establish the right of each Class member to recover. Questions of

law and fact common to each Class member include, for example:

a. Whether Defendant engaged in unfair, unlawful or deceptive business practices by
failing to properly package and label their snack food products sold to consumers.

b. Whether Defendant made unlawful and misleading nutrient content claims with
respect to their food products sold to consumers;

c. Whether Defendant violated California Bus. & Prof. Code § 17200 et seq.,
California Bus. & Prof. Code § 17500 et seq., and/or the Consumer Legal Remedies Act, Cal.
Civ. Code § 1750 et seq., and the Sherman Law; and

d. Whether Plaintiff and the Class are entitled to restitution and/or injunctive relief;

61, Plaintiffs® claims are typical of the Class, because Plaintiffs bought Defendant’s
Skinny Pop popcorn products during the Class Period; Defendant’s unlawful, unfair and/or
fraudulent actions concern the same business practices deseribed herein irrespective of where in
California they occurred or were experienced. Plaintiffs and the Class sustained similar harm
arising out of Defendant’s conduct in violation of California law. The injuries of each member of
the Class were caused directly by Defendant’s wrongtul conduct. In addition, the factual

underpinning of Defendant’s misconduct is common to all Class members and represents a
21
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common thread of misconduct resulting in injury to all members of the Class. Plaintiff’s claims
arise from the same practices and course of conduct that give rise to the claims of the Class
members and are based on the same legal theories. o

62.  Plaintiff will fairly and adequately protect the interests of the Class. Neither
Plaintiffs nor Plaintiffs’ counsel have any interests that conflict with or are antagonistic to the
interests of the Class members. Plaintiffs have retained highly competent and experienced class
action attorneys to represent their interests and those of the members of the Class, Plaintiffs and
Plaintiffs” counsel have the necessary financial resources to adequately and vigorously litigate
this class action, and Plaintiffs and counsel are aware of their fiduciary responsibilities to the
Class members and will diligently discharge those duties by vigorously seeking the maximum
possible recovery for the Class.

63.  The nature of this action and California law make a class action the superior and

appropriate procedure to afford relief for the wrongs alleged herein..

FIRST CAUSE OF ACTION
(For Violation of Business and Professions Code, Sec. 17200, ¢f seq., Re: Unlawful Business
Acts and Practices)

64.  Plaintiffs re-allege and incorporate by reference the allegations contained in the
preceding paragraphs as though fully set forth herein.

65.  Defendant’s conduct constitutes unlawful business acts and practices.

66.  Defendant sold Misbranded Food Products in California during the Class Period.

67.  Defendant is a Limited Liability Company and, therefore, is a “person” within the
meaning of the Sherman Law.

68.  Defendant’s business practices are unlawful under § 17200, ef seq., by virtue of
Defendant’s violations of the advertising provisions of the Sherman Law (Article 3) and the
misbranded food provisions of the Sherman Law (Article 6).

69.  Defendant’s business practices are unlawful under § 17200, ef seq., by virtue of
Defendant’s violations of § 17500, ef seq., which forbids untrue and misleading advertising.
Defendant’s business practices are unlawful under § 17200, et seq., by virtue of Defendant’s

violations of the Consumer Legal Remedies Act, Cal. Civ. Code § 1750, ef seq.
22
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70.  Defendant sold Plaintiffs and the Class Misbranded Food Products that were not
capable of being sold or held legally, and which were legally worthless.

71. As a result of Defendant’s unlawful business practices, Plaintiffs and the Class,
pursuant to Business and Professions Code § 17203, are entitled to an order enjoining such future
conduct and such other orders and judgments which may be necessary to disgorge Defendant’s
ill-gotten gains and to restore to any Class Member any money paid for the Misbranded Food
Products.

72. Defendant’s unlawful business acts present a threat and reasonable continued
tikelihood of injury to Plaintiffs and the Class.

73. As a result of Defendant’s conduct, Plaintiff and the Class, pursuant to Business
and Professions Code § 17203, are entitled to an order enjoining such future conduct by
Defendant, and such other orders and judgments which may be necessary to disgorge Defendant’s
ill-gotten gains and restore any money paid for Defendant’s misbranded Skinny Pop products to
Plaintiffs and the Class.

SECOND CAUSE OF ACTION

(For Violation of Business and Professions Code § 17200, ef seq., Re: Unfair Business
Acts and Practices)

74.  Plaintiffs re-allege and incorporate by reference the allegations contained in the
preceding paragraphs as though fully set forth herein.

75. Defendant’s conduct as set forth herein constitutes unfair business acts and
practices.

76.  Defendant sold misbranded food products in California during the Class Period.

77.  Plaintiffs and members of the Class suffered a substantial injury by virtue of
buying Defendant’s misbranded food products that they would not have purchased absent
Defendant’s illegal conduct as set forth herein.

78.  Defendant’s deceptive marketing, advertising, packaging and labeling of its
misbranded food products and its sale of unsalable misbranded food products that were illegal to
possess was of no benefit to consumers, and the harm to consumers and competition is

substantial.
23
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79.  Plaintiffs and the Class who purchased Defendant’s mishandled food products had
no way of reasonably knowing that the products were misbranded and were not properly
marketed, advertised, packaged and labeled, and thus could not have reasonably avoided the
injury each of them suffered.

80.  The harmful consequences of Defendant’s conduct as set forth herein outweighs
any justification, motive or reason therefor. Defendant’s conduct is and continues to be illegal
and contrary to public policy, and is substantially injurious to Plaintiffs and the Class.

81.  Asaresult of Defendant’s conduct, Plaintiffs and the Class seek such relief as is

requested herein below.

THIRD CAUSE OF ACTION

( For Violation of Business and Professions Code § 17200, ef seq., Re: Fraudulent
Business Acts and Practices)

82.  Plaintiffs re-allege and incorporate by reference the allegations contained in the
preceding paragraphs as though fully set forth herein.

83.  Defendant’s conduct as set forth herein constitutes fraudulent business practices
under California Business and Professions Code §§ 17200, et seq.

84.  Defendant sold misbranded food products in California during the Class Period.

85.

86.  Defendant’s fraudulent and deceptive marketing, advertising, packaging and
labeling of misbranded food products was likely to deceive reasonable consumers, and in fact,
Plaintiffs and members of the Class were deceived into purchasing products with no value which
they would not have purchased had they known the truth. As aresult of Defendant’s conduct as

set forth herein, Plaintiffs and the Class seek an order providing relief as set forth herein below.

FOURTH CAUSE OF ACTION

(For Violation of Business and Professions Code § 17500, ¢f seq., Re: Misleading and
Deceptive Advertising)

87.  Plaintiffs re-allege and incorporate by reference the allegations contained in the
preceding paragraphs as though fully set forth herein.

H
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88.  Plaintiffs assert this cause of action for violations of California Business and
Professions Code § 17500, et seq. for misleading and deceptive advertising against Defendant,

89.  Defendant sold misbranded food products in California during the Class Period.

90.  Defendant engaged in a scheme of offering misbranded food products for sale to
Plaintiffs and members of the Class by way of, inter alia, product packaging and iabeling, and
other promotional materials. These materials misrepresented and/or omitted the true contents and
nature of Defendant’s misbranded food products. Defendant’s advertisements and inducements
were made within California and come within the definition of advertising as contained in
Business and Professions Code §17500, ef seq. in that such product packaging and labeling, and
promotional materials were intended as inducements to purchase Defendant’s misbranded food
products and are statements disseminated by Defendant to Plaintiffs and the Class that were
intended to reach members of the Class. Defendant knew that these statements were misleading
and deceptive as set forth herein.

91.  In furtherance of its plan and scheme, Defendant prepared and distributed within
California via product packaging and labeling, and other promotional materials, statements that
misieadingly and deceptively represented the contents and nature of Defendant’s misbranded food
products. Plaintiffs and the Class necessarily and reasonably relied on Defendant’s materials, and
were the intended targets of such representations.

92.  Defendant’s conduct in disseminating misleading and deceptive statements in
California to Plaintiffs and the Class was and is likely to deceive reasonable consumers by
obfuscating the true ingredients and nature of Defendant’s misbranded food products in violation
of the “misleading prong” of California Business and Professions Code § 17500, et seq.

93.  Asaresult of Defendant’s violations of the “misleading prong” of California
Business and Professions Code § 17500, e seq., Defendant has been unjustly enriched at the
expense of Plaintiffs and the Class. Misbranded products cannot be legally sold or held and are
legally worthless.

94. Plaintiffs and the Class, pursuant to Business and Professions Code § 17535, are

entitled to an order enjoining such future conduct by Defendant, and such other orders and
25
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Jjudgments which may be necessary to restore any money paid for Defendant’s misbranded food

products by Plaintiffs and the Class.

FIFTH CAUSE OFACTION

(For Violation of Business and Professions Code § 17500, ef seq., Re: False Advertising)

95.  Plaintiffs re-allege and incorporate by reference the allegations contained in the
preceding paragraphs as through fully set forth herein.

96.  Plaintiffs assert this cause of action against Defendant for violations of California
Business and Professions Code §17500, ef seq., regarding false advertising.

97.  Defendant sold misbranded food products in California during the Class Period.

98.  Defendant engaged in a scheme of offering misbranded food produects for sale to
Plaintiff and the Class by way of product packaging and labeling, and other promotional
materials. These materials misrepresented and/or omitted the frue contents and nature of
Defendant’s misbranded food products. Defendant’s advertisements and inducements were made
in California and come within the definition of advertising as contained in Business and
Professions Code § 17500, et seq. in that the product packaging and labeling, and promotional
materials, were intended as inducements to purchase Defendant’s misbranded food products, and
are statements disseminated by Defendant to Plaintiff and the Class. Defendant knew these
statements were untrue, false, and misleading.

99.  In furtherance of their plan and scheme, Defendant prepared and distributed in
California via product packaging and labeling, and other promotional materials, statements that
falsely advertise the ingredients contained in Defendant’s misbranded food products, and falsely
misrepresented the nature of those products. Plaintiffs and the Class were the intended targets of
such representations and would reasonably be deceived by Defendant’s materials.

100.  Defendant’s conduct in disseminating untrue advertising throughout California
deceived Plaintiffs and members of the Class by obfuscating the contents, nature and quality of
Defendant’s misbranded food products in violation of the “untrue prong” of California Business
and Professions Code § 17500.

i
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101, As aresult of Defendant’s violations of the “untrue prong” of California Business
and Professions Code §17500, ef seq., Defendant has been unjustly enriched at the expense-of
Plaintiffs and the Class. Misbranded products cannot be legally sold or held and are legally
worthless.

102, Piaintiffs and the Class, pursuant to Business and Professions Code § 17535, are
entitled to an order enjoining such future conduct by Defendant, and such other orders and
Judgments which may be necessary to restore any money paid for Defendant’s misbranded food

products by Plaintiff and the Class.
SIXTH CAUSE OF ACTION

(For Violation of Consumers Legal Remedies Act, Cal. Civ. Code § 1750, et seq.)

103.  Plaintiffs re-allege and incorporate by reference the allegations contained in the
preceding paragraphs as though fully set forth herein.

104.  This cause of action is brought pursuant to the CLRA. This cause of action does
not currently seek monetary relief and is limited solely to injunctive relief. Plaintiffs intend to
amend this Complaint to seek monetary relief in accordance with the CLRA after the 30 day
period following notice to Defendant sent pursuant to Cal. Civ. Code § 1782.

105.  The CLRA was designed and enacted to protect consumers from unfair and
deceptive acts and practices. To this end, the CLRA sets forth a list of unfair and deceptive acts
and practices in Cal. Civ, Code § 1770.

106. At all relevant times, Plaintiffs and members of the Class were “consumers” as that
term is defined by the CLRA in Cal. Civ. Code § 1761(d), who sought or purchased a good for
personal, family, or household use,

107. Atall relevant times, Defendant’s Skinny Pop products were a “good” under Cal.
Civ. Code §1761(a), given that it was a tangible chattel bought by Plaintiffs and members of the
Class for use primarily for personal, family or household purposes.

108.  Atall relevant times, Defendant was a “person” under Cal. Civ. Code § 1761(c).
i

1
27

CLASS ACTION COMPLAINT AND DEMAND FOR JURY TRIAL\




L . LY I o ]

L~ I - - =

10
11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case4:14-cv-01005-JSW Documentl-1 Filed03/04/14 Page62 of 70

109.  Atall relevant times, Plaintiffs and members of the Class engaged in
“transactions” under Cal. Civ. Code § 1761(e), including purchasing and consuming Skinny Pop
products.

110.  Pursuant to Cal. Civ. Code § 1781, Plaintiffs bring this claim on behalf of
themselves and all members of the Class as described above.

111, Asalleged above, Defendant has misrepresented and is likely to continue to
misrepresent the particular ingredients, characteristics, uses, benefits and quantities of the goods,
in violation of Cal. Civ. Code § 1770(a)(5).

112, Asalleged above, Defendant violated and continues to violate Section 1770(a)(7)
of the CLRA, because Defendant’s conduct constitutes unfair methods of competition and unfair
or fraudulent acts or practices in that it misrepresents the particular standard, quality or grade of
the goods. '

[13.  Asalleged above, Defendant violated and continues to violate Section 1770(a)(9)
of the CLRA, because Defendant’s conduct constitutes unfair methods of competition and unfair
or fraudulent acts or practices in that it advertises goods with the intent not to sell the goods as
advertised.

114.  Plaintiffs and members of the Class were subject to the same material
misrepresentations contained on the labels as well as in the advertising and promotion of the
Skinny Pop products of Defendant. Plaintiffs and members of the Class each reasonably and
justifiably relied on Defendant’s representations that its products contained certain health
attributes when they purchased the products.

115, Plaintiff and members of the Class would not have purchased Defendant’s
products had they known the representations regarding the health attributes of the products were
false and/or misleading.

116.  Defendant’s violations of Cal. Civ. Code § 1770 present a continuing threat to
Plaintiff and members of the Class in that, unless enjoined from doing so by this Court, Defendant
is likely to continue to engage in the above-described unlawful and deceptive practices, all to the

damage of Piaintiffs and the Class.
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117.  Additionally, Plaintiffs seek an award of attorneys’ fees and costs pursuant to Cal.
Civ. Code § 1780(a), (e).
JURY DEMAND

Plaintiffs hereby demand a trial by jury of their claims.
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs, individuaily and on behalf of all others similarly situated, and

on behalf of the general public, pray for judgment against Defendant as follows:

A, For an order certifying this case as a class action and appointing Plaintiffs and their
counsel to represent the Class;

B. For an order awarding, as appropriate, restitution to Plaintiffs and the Class for ail
causes of action other than the CLRA, as Plaintiffs do not currently seek monetary
relief under the CLRA, but intend to amend their Complaint to seek such relief;

C. For an order requiring Defendant to immediately cease and desist from selling its
misbranded food products in violation of law; enjoining Defendant from
continuing to market, advertise, distribute, and sell these products in the unlawful

manner described herein; and ordering Defendant to engage in corrective action;

D. For all equitable remedies available pursuant to Cal. Civ. Code § 1780;

E. For an order awarding attorneys’ fees and costs;

F. For an order awarding pre- and post-judgment interest; and

G. For an order providing such further relief as this Court deems proper.
DATED: February 3, 2014 THE VEEN FIRM, P.C.

CHAVEZ & GERTLER LLP

o Xttt S M

g}hthan E. Gértler
ttorneys for Plaintiffs
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NOTICE OF CASE MANAGEMENT CONFERENCE

| iached. b@y&ugf and_

U

Skunnyfp fhpeou SURGMIEIFLED o= 4ot

ATEO COUNTY

....Time3:00a.m.
Dept.

Clari of the Superior Gourt Dept.
By___Rebecea kil % oF
DEPUTY CLERK

You are hereby given notice of your Case Management Conference. The date, time and department have been written above,

1.

In accordance with applicable California Riles of the Court and local Rules 2.3(d}1-4 and 2.3{m), you are hereby ordered
to: .
a} Serve all named defendants and file proofs of service on those defendants with the court within 60-days of fiting
the complaint (CRC 201.7). '
b) Serve a copy of this notice, Case Management Statement and ADR Information Sheet on all named partles in this
~ action,
c) File and serve a completed Case Management Statement at least 15-days before the Case Management
Conference [CRC 212{g}]. Failure to do so may result in monetary sanctions. ‘
d} Meetand confer, In person or by telephone, to consider each of the issues identified in CRC 212(f) no later than
30-days before the date set for the Case Management Conferance.

2

If you fail to follow the orders abova, you are ordered to show cause why you should not be sanctioned. The Crder
to Show Cause hearing will be at the same time as the Case Management Conference hearing, Sanctions may
include monetary, evidentiary or issue sanctions as well as strlking pleadings and/or dismissal.

Continuances of Case Management Conferences are highly disfavored unless goad cause is shown.
Parties may proceed to an appraopriate dispute resolution procass {“ADR") by filing a Stipulation to ADR and Proposed
Grder (see attached form). IF plaintiff files a Stipulation to ADR and Proposed Order electing to procead to judiclal
arbitration, the Case Management Conference will be taken off the court calendar and the case will be referred to the
Arbitration Administrator. if plaintlffs and defendants file a completed stipulation to another ADR process {e.g,,
mediation) 10—days prior to the first schaduled Case Management Conference, the Case Management Conference will be
continued for 90-days to allow parties time to complete their ADR session. The court will notify parties of their new Case
Management Conference date.
If you have filed a default or a Judgment has been entered, your case is not automatically taken off Case Management
Conference Calendar. If “Does”, “Roes,” etc. are named In your complaint, they must be dismissed in order to close the
case. If any party is in bankruptcy, the case is stayed only as to that narmed party,
You are further orderad to appear in persan* {or thraugh your atterney of record) at the Case Management Conference
noticed above. You must be thoroughly familiar with the case and fully authorized to proceed.
The Case Management judge will [ssue orders at the conclusion of the conference that may include:

a} Referring parties to voluntary ADR and setting an ADR completion date;

h) Dismissing or severing claims or parties;

¢} Setting a trial date. '

8. The Case Management judge may be the trial judge in this case.

ror further Information regarding case management policles and procedures, sae the court's website at: www.sanmateocourt,org

*Telephonke oppeorances ot cose monogement conferences ore ovoitoble by centacting CosiCall, LT onvndepandentvenda s ot least five bushess days prier

LTl ) JSge Jpapuy SVuyip iy SR U IV 7 O S-Sy e )
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Attorney or Party without Attommey (Name/Address)
Jonathan'E. Gertler (SBN 111531}

Dan Gildor (SBN 2230277)
CHAVEZ & GERTLER LLP

42 Miller Avenue, Mill Valley, Californin 94941
Telephone: (415) 381-5599

State Bar No.:

Attorney for: Plainfiffs and the Proposed Class

FOR COURT USE ONLY

SED FLED
B ATED CoUNTY

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN MATEQ

400 COUNTY CENTER

REDWOOD CITY, CA 94063

FEB 04 2014

Glork of the: Huperior Court

gy renyCa bon
= "BERUTY GLERK

Plaintiff

Rachel Dossey and Louisc Tang, on behall of themselves and al] others similarly situsted

Defendant
SkinnyPop Popcorn, LLC and Does | through 100, inclusive.

Certificate Re Complex Case Designation

e 5 SERTY

This certificate must be completed and filed with your Civil Case Cover Sheet if
you have checked a Complex Case designation or Counter-Designation

BY FAX

1. In the attached Civil Case Cover Sheet, this case is being designated or counter-designated
as a complex case [or as not a complex case] because at least one or more of the following

boxes has been checlied:

@ Box 1 - Case type that is best described as being [or not being] provisionally
complex civil litigation (i.e., antitrust or trade regulation claims, construction
defect claims involving many parties or structures, securities claims or investment
losses involving many parties, environmental or toxic tort claims involving many
parties, claims involving mass torts, or insurarce coverage claims arising out of

any of the foregoing claims).

@ Box 2 - Complex [or not complex] due to factors requiring exceptional judicial

management

@ Box 5—1Is [or is not] a class action suit.

2. This case is being so designated based upon the following supporting information
[including, without limitation, a brief description of the following factors as they pertain to
this particular case: (1) management of a large number of separately represented parties;
(2) complexity of anticipated factual and/or legal issues; (3) numerous pretrial motions
that will be time-consuming to resolve; (4) management of a large number of witnesses or
a substantial amount of documentary evidence; (5) coordination with related actions
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pending in one or more courts in other counties, states or countries or in a federal court;
(6) whether or not certification of a putative class action will in fact be pursued; and (7)
substantial post-judgment judicial supervision]:

Please see attachment

(attach additional pages if necessary)

3. Based on the above-stated supporting information, there is a reasonable basis for the complex
case designation or counter-designation [or noncomplex case counter-designation] being made
in the attached Civil Case Cover Sheet.

s sfe st ok

[, the undersigned counsel or self-represented party, hereby certify that the above is true and correct
and that I make this certification subject to the applicable provisions of California Code of Civil
Procedure, Section 128.7 and/or California Rules of Professional Conduct, Rule 5-200 (B) and San
Mateo County Superior Court Local Rules, Local Rule 2.30.

Dated: Febmary 3,2014

Jonathan E. Gertler Xw&’i««- (}/ (if;u,\

[ Type or Print Name]| [ﬂig)nature of Party or Attorney For Party]

CV-59 [Rev. 1/06] www.sanmateocourt.org



Case4:14-cv-01005-JSW Documentl-1 Filed03/04/14 Page67 of 70

ATTACHMENT

This case is being designated as complex because it is a class action case that will involve
a substantial amount of discovery, including extensive documentary evidence related to the
policies and procedures of defendant, as well as advertising and marketing decisions and
materials, among other issues; will involve a complex set of legal issues relating to alleged
violations of California’s Food, Drug and Cosmetic law, among others; will be subject to
numerous and contentious pretrial motions that will be time consuming; and will involve the
management of a large number of witnesses, including class members and corporate designee

witnesses.
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‘ CM-010
ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, State Barnumber, and agoress): FOR COURT USE ONLY
. Jonanthan E. Gertler (SBN 111531)

Dan Gildor (SBN 223027)

CHAVEZ & GERTLER LLP

42 Miller Avenue, Mill Valley, California 94941

TELEPHONE N; (415) 381-5599  raxno: (415) 381-5572
avtorney Forgvame: Plaintiff and the Proposed Class END@RSE@ ?ELED
SUPERIOR COURT OF CALIFORNIA, GOUNTY OF Sarl Mateo N Wi ATEO GQUNW
staeeraooress: 400 County Center SA
MAILING ADDRESS:
crvavparconz Redwood City, California 94063 FEB 3 - ZUM
BRANCH NAME: . a
CASE NAME: Rachel Dossey and Louise Tang Clark of the Superior Gou
v, SkinnyPop Popcorn, LLC By Rabaogd Kﬂﬂ et
[KICIVIL CASE C[::%VEFI SHEET Complex Case Designation CASE RUMBER:
Unlimited Limited ;
(Amount (Amount L) Counter [ Joinder Tm%‘z_ﬁ_%s_—
demanded demanded is Filed with first appearance by defendant
exceeds $25,000) $25,000 or less) {Cal. Rules of Caourt, rule 3.402} DEFT.:
ltems 1-6 below must be compleled {see insiructions on page 2).
1. Chack one box below for the case fype that best describes this case:

Auto Tort Contract Provisionally Complex Clvil Litigation
Auta (22) Breach of contract/warranly {06) Cal. Bules of Court, rules 3.400-3.403)
Uninsured molorist {46} Rule 3.740 collections (09) Antitrus\/Trade regulation {03}

Other PUPD/WD (Personal Injury/Property Other callections (03) Construction defect (10)

D insurance coverage (18} Mass tort (40)

amage/Wrongful Death) Torl Gther contract (37) Securitles litigation (28)
Asheslos (04) Envlronmemgh’Toxlc tort (30}
Praduct ilability (24) Real Property
Medical malpracyice (45) () Eminent domainfinverse Lr:}s;.lvr:rﬁt;:eazov?;;g&ﬁ::;ngna;:;::g g:;; the
Other PIPDAWD (23) condamnation {14) P

Wrongful eviction (33) pes {41)
Other real property (26) Enforcement of Judgment
D Enforcement of judgment (20)

Non-PYPD/WD {Other) Tart
Business tort/unfair business praciice {07}

Glvil rights (08) Unlawiu! Detainer

Defamation (13) Commercial {31} Miscellaneous Civil Complaint

Fraud (16) Residential (32) B RICO (27)

Intallectual groperty {19) Drugs (38) Other complaint (not speciffed above} (42}

Professional negligence {25)

Judicial Review Miscellaneous Civil Pelition
Other non-PYPOAD tort (35) Assel {oifeitura (05) B Parnership and corporate governance (21)
Employment Petition re: arbliration award {11} Other patition (nof specificd above) {43)
Wrongful termination (36} Wril of mandate (02)
Other employment {15) kher Judiclal review (39)
2 Thiscase X] Is 3 isnot cemplex under rule 3.400 of the Califarnia Rules of Court. If the case is complex, mark the
factors requiring exceptional judicial managemant;
a, Large number of separately representad parties d. L.args number of witnasses
b. Extensive motlon praclice raising difficult or novel . Coordination with refated actions pending in one or mora courls
Issues that will be time-consuming to resolve In other countias, states, or countries, or in a {ederal court
¢. [X] Substantial amount of documentary avidence i. [X] Substantial postjudgment judiclal supervision
3. Remedies sought (check all that apply): a. @ monetary b. X nonmonatary; declaratory or injunclive reliei ¢ ] punitive
4. Number of causes of aclion (specify): Six (6)
5 Thiscase [Xlis & is not & class action sult. {
6. ifthere are any known related cases, file and serve a nolice of refated case. (You may use form CM-015.) BY FN
Date: February 3, 2014 (}

Jonathan B. Gertler } (}_Sm}_\'Lu..

(TYPE OR PRINT NAME) [[SIGNATURE OF PARTY DR ATTORANEY FCR PARTY)

NOTICE

1 Plaintlff must tile this cover sheet with the first paper filed in the action or procesding (excepl small claims cases or cases filed
under the Probate Code, Family Code, or Woelfare and Institutions Code). (Gal. Rules of Court, rule 3.220.) Failure 1o file may result
in sanctions.

1 File this cover shest in addition to any caver sheet required by local court rule.

1 |f this ease Is complex under rute 3.400 et seq. of the California Rules of Cour, you must serve a copy of this cover sheet an all
other parties 1o the action or proceeding.

1 Uniless this is a collections case under rule 3.740 or a complax case, this cover sheet wil be used for statistical purposes only.

Page 1 ol 2
Farm Adopied far Mandatory Usa . Cal. 1 I .220, 3.400-3.403, 3.740;
Jgdigial I:%uencll ol Caldarnia £ -y MartieDeavs CIVIL CASE COVER SHEET . Hﬁlgaﬁ.ss?laﬁggr S, ju“;ﬁ?:iua'laﬁenﬂnls1mlnp. sid, 3,10
CM.C10[Rev. July 1, 2007] . . W CoUnmio.ca.gov

SSENTIAL FORMS™ Dosgsey v, SkinnyPop
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NOTICE OF CASE MANAGEMENT CONFERENCE

Qwu, b& o ow 548

CoUNTy Time 9:00 a.m.

S

J@zm@p wﬂopcom Lﬂ? M‘HBE D o 42/ "/ |

You are hereby given notice of your Case Management Conference. The date, time and department have been written above.

1. Inaccordance with applicable Califo;'nia Riles of the Court and local Rules 2.3(d)1-4 and 2.3(m), you are hereby ordered
to: . :

a) Serve all named defendants and file proofs of service on those defendants with the court within 60-days of filing
the complaint (CRC 201.7). )

b) Serve a copy of this notice, Case Management Statement and ADR Information Sheet on all named parties in this

~ action. .

¢} File and serve a completed Case Management Statement at least 15-days before the Case Management
Conference [CRC 212(g)}. Failure to do so may result in monetary sanctions. _

d) Meet and confer, in person or by telephone, to consider each of the issues identified in CRC 212(f) no later than
30-days before the date set for the Case Management Conference.

2. If you fail to follow the orders above, you are ordered to show cause why you should not be sanctioned. The Order
to Show Cause hearing will be at the same time as the Case Management Conference hearing. Sanctions may
include monetary, evidentiary or issue sanctions as well as striking pleadings and/or dismissal.

3. Continuances of Case Management Conferences are highly disfavored unless good cause is shown. |
Parties may proceed to an appropriate dispute resolution précess {“ADR") 'by filing a Stipulation to ADR and Proposed
Order (see attached form). If plaintiff files a Stipulation to ADR and Proposed Order electing to proceed to judicial
arbitration, the Case Management Conference will be taken off the court calendar and the case will be referred to the
Arbitration Administrator. If plaintiffs and defendants file a completed stipulation to another ADR process (e.g.,
mediation) 10—days prior to the first scheduled Case Management Conference, the Case Management Conference will be
continued for 90-days to allow parties time to complete their ADR session. The court will notify parties of their new Case
Management Conference date.
5.  If you have filed a default or a judgn'ient has been entered, your case Is not automatically taken off Case Management
Conference Calendar. If “Does”, “Roes,” etc. are named in your complalnt they must be dismissed in order to close the
case. If any party is in bankruptcy, the case is stayed only as to that named party.
6.  You are further ordered to appear in person* (or through your attorney of record} at the Case Management Conference
noticed above. You must be tharoughly familiar with the case and fully autherized to proceed.
7. The Case Management judge will issue orders at the conclusion of the conference that may include:
a) Referring parties to voluntary ADR and setting an ADR completion date;
b). Dismissing or severing claims or parties;
¢) Setting a trial date. .

8. The Case Management judge may be the trial judge in this case.

For further information regarding case management policies and procedures, see the court’s website at: www.sanmateocourt.org

*Telephonic oppearances ot case management conferences ore ovailable by contocting Court€all, LLC; -onvadepandentvendu; ot leost five business days prior
to the scheduled conference (see ottached CourtColl information).
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J. Nogh Hagey, Esq. (SBN: 262331)
hagey@braunhagey.com )
Matthew Borden, Esq. (SBN: 214323)
borden@braunhagey.com
Allyson Fair, Esq. (SBN: 287926) .
fair @braunhagev com
BRAUNHAGEY & BORDEN LLP
220 Sansome Street, Second Floor
San Francisco, CA 94104
Telephone: (415) 599-0210
Facsimile: (415) 276-1808

ATTORNEYS FOR DEFENDANT
SKINNYPOP POPCORN LLC

FILED

ENDORSED

SAN MATEQ COUNTY

FEB - ¢ 2014
Cievik of ihe Supeiior Court

FILE BY FAX

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN MATEO

RACHEL DOSSEY, and LOUISE TANG, on -
behalf of themselves, and on behalf of all

others similarly situated,
Plaintiffs,

V.

SKINNYPOP POPCORN LLC, AND DOES 1

THROUGH 100, inclusive

Defendants,

Case No. CIV 526548

GENERAL DENIAL AND
AFFIRMATIVE DEFENSES

)
)
)
)
)
)
)
).
)
)
)
)
)

Case No. CIV 526548

GENERAL DENIAL AND AFF IRMATIVE DEFENSES
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J. Nogh Hagey, Esq. (SBN: 262331)
hagey@braunhagey.com
Matthew Borden, Esq. (SBN: 214323)

of 6

borden@braunhagey.com F I L E D
A o, 2726 %0 ~ SANMATEO COUNTY

BRAUNHAGEY & BORDEN LLP \]\
220 Sansome Street, Second Floor

San Francisco, CA 94104

Telephone: (415) 599-0210

Facsimile: (415) 276-1808

ATTORNEYS FOR DEFENDANT
SKINNYPOP POPCORN LLC

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN MATEO FILE BY FAX
RACHEL DOSSEY, and LOUISE TANG,on~ ) Case No. CIV 526548
behalf of themselves, and on behalf of all )
others similarly situated, )
) GENERAL DENIAL AND
Plaintiffs, ) AFFIRMATIVE DEFENSES
\2 )
)-
SKINNYPOP POPCORN LLC, ANDDOES1 )
THROUGH ]00 inclusive )
)
Defendants. )
)

Case No. CIV 526548

GENERAL DENIAL AND AFFIRMATIVE DEFENSES
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GENERAL DENIAL

SkinnyPop Popcomn LLC (“Defendant”) denies each and every allegation of Plaintiffs’

complaint. _
RESERVATION OF RIGHT TO REMOVE

Defendant expressly reserves the right to remove this action to U.S. Federal District Court if

and when information supporting removal becomes clear and certain.
DEFENSES AND AFFIRMATIVE DEFENSES
. Defendant sets forth below its defenses and affirmative deferises. Each defense and

affirmative defensé is asserted as to all causes of action against it. B'y setting forth these defenses
and affirmative defenses, Defendant does not assume the burden of proving any fact, issue or
element of a claim where such burden properly belongs to Plaintiffs. Defendant reserves the right
to allege additional defenses and affirmative defenses as they become known or as they evolve
during litigation.

FIRST DEFENSE AND AFFIRMATIVE DEFENSE

Plaintiffs fail to state a claim and/or sufficient facts upon which relief can be granted.
SECOND DEFENSE AND AFFIRMATIVE DEFENSE

Plaintiffs are not real parties in interest and lack standing to seek any relief against

Defendant.
THIRD DEFENSE AND AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred by the doctrine of unclean hands.
FOURTH DEFENSE AND AFFIRMATIVE DEFENSE

One or more of Plaintiffs’ claims is barred by the doctrine of accord and satisfaction.

FIFTH DEFENSE AND AFFIRMATIVE DEFENSE

One or more of Plaintiffs’ claims is barred by the applicable statutes of limitation and/or

the equitable doctrine of laches.
SIXTH DEFENSE AND AFFIRMATIVE DEFENSE

Plaintiffs’ purported causes of action are barred or otherwise limited to the extent that

Plaintiffs have failed to mitigate or avoid the purported damages alleged.

1 ' Case No. CIV 526548

GENERAL DENIAL AND AFFIRMATIVE DEFENSES
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SEVENTH DEFENSE AND AFFIRMATIVE DEFENSE

Plaintiffs’ claims are preempted by federal law.
EIGHTH DEFENSE AND AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred by the doctrine of pﬁmary jurisdiction.

NINTH DEFENSE AND AFFIRMATIVE DEFENSE

Plaintiffs’ claims are foreclosed by the First Amendment.
TENTH DEFENSE AND AFFIRMATIVE DEFENSE

Plaintiffs’ claims are precluded by actions, determinations and regulations of the Federal
Trade Commission (“FI‘C’;) and the Fobd and Drug Administration (“FDA”). SkinnyPop Popcorn
LLC’s compliance with FDA and FTC regulation is a complete and/or partial defense to Plaintiffs’

claims.
ELEVENTH DEFENSE AND AFFIRMATIVE DEFENSE

Plaintiffs’ claims are moot.
TWELFTH DEFENSE AND AFFIRMATIVE DEFENSE

Plaintiffs’ purported class action claims are inappropriate as this action cannot be certified

as a class.

Dated: February 6, 2014 Respectfully Submitted,
BRAUNHAGEY & BORDEN LLP

By:
J. Nbiah Hagey
Attorneys for DEFENDANT SKINNYPOP
POPCORN, LLC
2 Case No. CIV 526548

GENERAL DENIAL AND AFFIRMATIVE DEFENSES
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WILLIAM L. VEEN, NO. 043150
ANTHONY L. LABEL, NO. 205920
STEVEN A. KRONENBERG, NO. 215541
THE VEEN FIRM, P.C.

711 Van Ness Avenue, Suite 220
San Francisco, CA 94102

P.O. Box 7296

San Francisco, CA 94120-7296
Telephone: (415) 673-4800
Facsimile: (415) 771-5845
AL.Team@VeenFirm.com

JONATHAN E. GERTLER, NO. 111531
DAN GILDOR, NO. 223027
SAMUEL CHEADLE, NO. 268595
CHAVEZ & GERTLER LLP

42 Miller Avenue

Mill Valley, California 94941
Telephone: (415) 381-5599
Facsimile: (415)381-5572
Jjon@chavezgertler.com
dan@chavezgertler.com
sam@chavezgertler.com

Attorneys for Plaintiffs and the Proposed Class

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN MATEO

UNLIMITED JURISDICTION

RACHEL DOSSEY, and LOUISE TANG, on
behalf of themselves, and on behalf of all
others similarly situated,

Plaintiffs,
v.

SKINNYPOP POPCORN, LLC, AND DOES
1 THROUGH 100, inclusive,

Defendants.

Vvvvvvvvvvvvvvvvv
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CLASS ACTION

PLAINTIFFS’ NOTICE OF DEMURRER'
AND DEMURRER TO SKINNYPOP
POPCORN, LLC’S ANSWER TO
COMPLAINT; MEMORANDUM OF
POINTS AND AUTHORITIES

NOTICE OF DEMURRER TO ANSWER
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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on March 25,2014 at 9:00 a.m., or as soon thereafter as the
matter may be heard in Departme.nt 7 of the above-captioned Court, located at 400 County Center, _
Redwood City, California, Plaintiffs Rachel Dossey and Louise Tang (“Plaintiffs) will and do
hereby demur to Defendant Skinnypop Popcorn, LLC’s Answer to Plaintiffs’ Class Action |
Complaint upon the grounds that each of Defendant’s twelve affirmative defenses are not
supported by facts sufficient to constitute a defense and are uncertain. The affirmative defenses
challenged are as follows: First (Failure to State a Claim), Second (Lack of Standing), Third
(Unclean Hands), Fourth (Accord and Satisfaction), Fifth (Statute of Limitations and/or Doctrine
of Laches), Sixth (Failure to Avoid or Mitigate Damages), Seventh (Preemption), Eighth (Barred
by Primary Jurisdiction), Ninth (Foreclosed by First Amendment), Tenth (Preclusion by Actions,
Determinations, and Regulations of Federal Trade Commission and F ood and Drug
Administration), Eleventh (Claims are Moot), Twelfth (Class Action — Claims Cannot be
Certified).

Plaintiffs’ Demurrer is brought pursuant to California Code of Civil Procedure
§§ 430.30(a) and 430.50(b) and is based upon this Notice of Demurrer, the Memorandum of
Points and Authorities in support thereof, all other pleadings and records on file herein, and such

other arguments and other evidence as may be offered at the time of hearing.

DATE: February 18, 2014 THE VEEN FIRM, P.C.
CHAVEZ & GERTLER LLP

o émm}/t&m

Jonathan E. Gertler

Attorneys for Plaintiffs and the Proposed Class

1

NOTICE OF DEMURRER TO ANSWER
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DEMURRER

Plaintiffs hereby submit this demurrer to Defendant Skinnypop Popcorn, LLC’s General

Denial and Affirmative Defenses to Plaintiffs’ Class Action Complaint (the “Answer”). The

Demurrer is made on the following grounds:

L.

10.

I1.

12.

The First Affirmative Defense fails to state facts sufficient to constitute a defense and
is otherwise uncertain, ambiguous and unintelligible.

The Second Affirmative Defense fails to state facts sufficient to constitute a defense
and is otherwise uncertain, ambiguous and unintelligible.

The Third Affirmative Defense fails to state facts sufficient to constitute a defense and
is otherwise uncertain, ambiguous and unintelligible.

The Fourth Affirmative Defense fails to state facts sufficient to constitute a defense
and is otherwise uncertain, ambiguous and unintelligible.

The Fifth Affirmative Defense fails to state facts sufficient to constitute a defense and
is otherwise uncertain, ambiguous and unintelligible.

The Sixth Affirmative Defense fails to state facts sufficient to constitute a defense and
is otherwise uncertain, ambiguous and unintelligible.

The Seventh Affirmative Defense fails to state facts sufficient to constitute a defense
and is otherwise uncertain, ambiguous and unintelligible.

The Eighth Affirmative Defense fails to state facts sufficient to constitute a defense
and is otherwise uncertain, ambiguous and unintelligible.

The Ninth Affirmative Defense fails to state facts sufficient to constitute a defense and
is otherwise uncertain, ambiguous and unintelligible.

The Tenth Affirmative Defense fails to state facts sufficient to constitute a defense and
is otherwise uncertain, ambiguous and unintelligible.

The Eleventh Affirmative Defense fails to state facts sufficient to constitute a defense
and is otherwise uncertain, ambiguous and unintelligible.

The Twelfth Affirmative Defense fails to state facts sufficient to constitute a defense
and is otherwise uncertain, ambiguous and unintelligible.

1

DEMURRER TO ANSWER
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Defendant Skinnypop Popcorn, LLC’s (“Skinnypop” or “Defendant”) General Denial and
Affirmative Defenses to Plaintiffs’ Class Action Complaint (the “Answer”) constitutes nothing
more than a laundry list of 12 affirmative defenses that are not supported by any facts. An answer
must be pleaded with particularity and must allege ultimate facts “averred as carefully and with as
much detail as the facts which constitute the cause of action and are alleged in the complaint.”
(FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 384.) Defendant’s Answer
does not do this. Accordingly, Plaintiffs request that the Court sustain Plaintiffs’ Demurrer as to
the First through Twelfth Affirmative Defenses asserted in the Answer.

IL REVELANT PROCEDURAL HISTORY

Plaintiffs Rachel Dossey and Louise Tang filed their Class Action Complaint on February
3, 2014. Skinnypop’s Answer to that Complaint was filed on February 6, 2014,
1. STATEMENT OF FACTS

The following summary of facts is taken from Plaintiffs’ Complaint. Defendant
Skinnypop labels, advertises, and promotes its Skinny Pop popcorn products as being lower in
calories and fat than other snack and “junk” foods and can help consumers lose weight. This
deceptive marketing scheme leads health-conscious adults and children into purchasing Skinny
Pop popcorn products instead of the healthy, alternative snack they are actually seeking. In
reality, the Skinny Pop popcorn products are no lower in fat or calories than many market-
leading, full calorie snacks.

Plaintiffs each purchased Defendant’s products. Prior to purchase, Plaintiffs read the
representations that were on the purchased products’ packaging. Plaintiffs each relied on those
untruthful and misleading representations and would not have purchased the products had
Defendants’ representations been accurate. Accordingly, Plaintiffs brought this action as a class
action on behalf of themselves and all other persons similarly situated pursuant to California Code
of Civil Procedure § 382. The proposed class consists of all residents of California who, within
the last four years, purchased a Defendant brand, unlawfully labeled product (the “Class”) in

2

DEMURRER TO ANSWER
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California. Excluded from the Class are: (a) officers, directors, and employees of Defendant,

|| their subsidiaries and affiliates; (b) counsel, and the immediate families of counsel, who represent

Plaintiffs in this action; (c) the judge presiding over this action; and (d) jurors who are impaneled
to render a verdict on the claims alleged in this action.

This action can be maintained as a class action, because there is a well-defined community
of interest in the litigation and the proposed class is easily ascertainable. Based upon Defendant’s
publicly available sales data with respect to the misbranded products at issue, it is estimated that
the class numbers in the thousands and that joinder of all class members is impracticable.
Furthermore, this action involves common questions of law and fact applicable to each class
member that predominate over questions that affect only individual class members. Thus, proof
of a common set of facts will establish the right of each class member to recover. Questions of
law and fact common to each class member include, for example:

1. Whether Defendant engaged in unfair, unlawful or deceptive business practices by
failing to properly label, advertise, and promote their snack food products sold to
consumers;

2. Whether Defendant made unlawful and misleading nutrient content claims with
respect to their food products sold to consumers;

3. Whether Defendant violated California Bus. & Prof. Code § 17200 et seq.,
California Bus. & Prof. Code § 17500 et seq., and/or the Consumer Legal
Remedies Act, Cal. Civ. Code § 1750 et seq., and the Sherman Law; and

4. Whether Plaintiffs and the class are entitled to restitution and/or injunctive relief;

Plaintiffs’ claims are typical because Plaintiffs bought Defendant’s Skinny Pop popcorn
products during the class period and were subject to the same unlawful, unfair and/or fraudulent
business practices as other class members. Plaintiffs and the class sustained similar harm arising
out of Defendant’s conduct in violation of California law. The injuries of each class member
were caused directly by Defendant’s wrongful conduct. In addition, the factual underpinning of
Defendant’s misconduct is common to all class members and represents a common thread of
misconduct resulting in injury to all members of the class. Plaintiffs’ claims arise from the same

3

DEMURRER TO ANSWER
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practices and course of conduct that give rise to the claims of the class members and are based on -
the same legal theories.

Finally, Plaintiffs will fairly and adequately protect the interests of the class. Neither
Plaintiffs nor Plaintiffs’ counsel have any interests that conflict with or are antagonistic to the
interests of the class members. Plaintiffs have retained highly competent and experienced class
action attorneys to represent their interests and those of the members of the class. Plaintiffs and
Plaintiffs’ counsel have the necessary financial resources to adequately and vigorously litigate
this class action, and Plaintiffs and counsel are aware of their fiduciary responsibilities to the class
members and will diligently discharge those duties by vigorously seeking the maximum possible
recovery for the class. The nature of this action and California law make a class action the
superior and appropriate procedure to afford relief for the wrongs alleged herein.

Iv. ARGUMENT

A. Plaintiffs May Challenge Defendant’s Affirmative Defenses by Demurrer

An objection to an affirmative defense may be made by demurrer. Code of Civil
Procedure (“CCP”) § 430.20 states:
A party against whom an Answer has been filed may object, by
Demurrer as provided in Section 430.30, to the Answer upon any

one or more of the following grounds:

(a) The Answer does not state facts sufficient to constitute a
defense.

(b) The Answer is uncertain. As used in this subdivision,
“uncertain” includes ambiguous and unintelligible.

(c) Where the Answer pleads a contract, it cannot be ascertained
from the Answer whether the contract is written or oral.

Under California law, “[d]emurring to an answer is a commonly recognized practice.”
(Timberidge Enterprises, Inc. v. City of Santa Rosa (1978) 86 Cal.App.3d 873, 879-80.) “Unlike
the usual general demurrer to a complaint, the inquiry is not into the statement of the cause of
action. Instead it is whether the answer raises a defense to the plaintiff’s stated cause of action.”
(Ibid.) |
/1
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In the instant case, Defendant’s affirmative defenses are subject to demurrer pursuant to
both subdivisions (a) of section 430.20 given that Defendant has not alleged any facts to support
those defenses. Moreover, the affirmative defenses are also subject to demurrer pursuant to
subdivision (b) of section 430.20 given that—in the absence of any facts—the statement of the
defenses is uncertain. Because it is improbable that Defendant can state valid affirmative
defenses for unclean hands, accord and satisfaction, failure to mitigate, laches, standing, statute of
limitations, preemption, and the other asserted defenses, Plaintiffs respectfully request that this
Court grant their Demurrer without leave to amend as to Defendant’s affirmative defenses.

“ B. Defendant’s Answer Does Not Plead Facts Sufficient To Establish Affirmative
Defenses And Is Uncertain

To withstand demurrer, an affirmative defense must be pleaded with particularity and
must allege ultimate facts “averred as carefully and with as much detail as the facts which
Cdnstitﬁte the cause of action and are alleged in the complaint.” (FPI Development, Inc. v.
Nakashima (1991) 231 Cal.App.3d 367, 384.) While for purposes of a demurrer the factual
allegations included in an affirmative defense must be regarded as true, the demurrer does not
admit contentions, deductions, or conclusions of facts or law. (See South Shore Land Co. v.
Petersen (1964) 226 Cal.App.2d 725, 732.) Thus, a defendant is required to plead not just
conclusions, but all facts necessary to establish the elements of any affirmative defense he may
raise. “[T]he essential facts upon which a determination of the controversy depends should be
stated with clearness and precision so that nothing is left to surmise. Those recitals, references to,
or allegations of material facts which are left to surmise are subject to special demurrer for
uncertainty.” (4nkeny v. Lockheed Missiles & Space CO.' (1979) 88 Cal.App.3d 531, 537.)

Despite this, Defendant’s affirmative defenses consist entirely of single-sentence
conclusions that fail to allege any facts to support the defenses. This approach runs afoul of well-
established law that requires even defenses to allege facts, and not merely conclusions.

Defendant’s First Affirmative Defense asserts that “Plaintiffs fail to state a claim and/or

sufficient facts upon which relief can be granted.” (Answer at 1:14-15.) This affirmative defense

is merely boilerplate that does not identify any defect in Plaintiffs’ complaint. If Defendant is

5
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aware of any alleged defects in the complaint, Defendant must include them in its Answer.
Failure to do so renders this affirmative defense fatally superficial and uncertain.

Defendant’s Second Affirmative Defense asserts simply that “Plaintiffs are not real parties

in interest and lack standing to seek any relief against Defendant.” (Answer at 1:16-18.) This
affirmative defense is boilerplate that does not state facts sufficient to constitute the defense.
Were this true, it seems that any reasonable Defendant would want the lack of standing issue
addressed at the outset of litigation. If Plaintiffs have no standing, then why did Defendant not
demur? This affirmative defense does not provide any explanation of the claim that Plaintiffs
lack standing, rendering this defense uncertain.

Defendant’s Third Affirmative Defense asserts simply that “Plaintiffs’ claims are barred

by the doctrine of unclean hands.” (Answer at 1:19-20.) This affirmative defense is boilerplate
that does not state facts sufficient to constitute the defense. No explanation whatsoever is
provided to support this baseless accusation that calls into question the conduct of Plaintiffs.
Defendant fails to provide what conduct on the part of Plaintiffs give them “unclean hands,”
rendering the defense uncertain.

Defendant’s Fourth Affirmative Defense asserts simply that “One or more of Plaintiffs’

claims is barred by the doctrine of accord and satisfaction.” (Answer at 1:21-22.) This
affirmative defense is boilerplate that does not state any facts sufficient to constitute the defense.
No further explanation is provided as to how there was an accord and satisfaction in Plaintiffs’
transactions with Defendant, rendering the defense uncertain.

Defendant’s Fifth Affirmative Defense asserts simply that “One or more of Plaintiffs’

claims is barred by the applicable statutes of limitations and/or the equitable doctrine of laches.”
(Answer at 1:23-25.) This affirmative defense is boilerplate that does not state facts sufficient to
constitute the defense. Defendant provides no factual underpinning to demonstrate how the
doctrine of laches applies to the facts at hand, nor does Defendant set forth a single fact as to why
the claims are barred by the statutes of limitations, rendering the defense uncertain.

Defendant’s Sixth Affirmative Defense asserts simply that “Plaintiffs’ purported causes of

action are barred or otherwise limited to the extent that Plaintiffs have failed to mitigate or avoid

6
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the purported damages alleged.” (Answer at 1:26-28.) Like the other affirmative defenses, this
defense is boilerplate that does not state facts specific to constitute the defense. There is no
explanation for how Plaintiffs should have or could have “mitigate[d] or avoid[ed] the purported
damages,” rendering the defense uncertain.

Defendant’s Seventh Affirmative Defense asserts simply that “Plaintiffs’ claims are

preempted by federal law.” (Answer at 2:1-2.) This affirmative defense is boilerplate that does
not state facts sufficient to constitute the defense. Defendant does not assert which claims are
preempted or what federal law(s) apparently preempt Plaintiffs’ claims, nor does Defendant offer
any other support for this defense, rendering the defense uncertain.

Defendant’s Eighth Affirmative Defense states that “Plaintiffs’ claims are barred by the

doctrine of primary jurisdiction.” (Answer at 2:3-4.) Again, this affirmative defense is
boilerplate that does not state facts sufficient to constitute the defense. It is also uncertain. |
Defendant provides no information as to why jurisdiction in this Court is not proper, nor what
jurisdiction is proper.

Defendant’s Ninth Affirmative Defense asserts simply that “Plaintiffs’ claims are

foreclosed by the First Amendment.” (Answer at 2:5-6.) Just like the other affirmative defenses,
this one is boilerplate that does not state facts sufficient to constitute the defense. The Answer
contains no explanation as to how or why Plaintiffs’ claims are barred by the First Amendment,
rendering the defense uncertain.

Defendant’s Tenth Affirmative Defense states “Plaintiffs’ claims are precluded by actions,

determinations and regulations of the Federal Trade Commission (“FTC”) and the Food and Drug
Administration (“FDA”) Skinnypop Popcorn LLC’s compliance with FDA and FTC regulation is
a complete and/or partial defense to Plaintiffs’ claims.” (Answer at 2:7-11.) This affirmative
defense is boilerplate that does not state facts sufficient to constitute the defense. The Defendant
in no way identifies or attempts to identify any facts supporting its assertion that it is in
compliance with FDA and FTC regulation. Defendant does not specifically refute any of the

violations of FDA actions, determinations, and/or regulations that are alleged in Plaintiffs’
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complaint, as those actions, determinations, and/or regulations are incorporated in whole or in
part by California law, rendering the defense uncertain.

Defendant’s Eleventh Affirmative Defense asserts simply that “Plaintiffs’ claims are

moot.” (Answer at 2:12-13.) Like the other affirmative defenses, this one is boilerplate that fails
to state facts sufficient to constitute the defense. The defense is also uncertain. Defendant offers
no explanation as to why the allegations made in Plaintiffs’ complaint are now moot.

Defendant’s Twelfth Affirmative Defense states that “Plaintiffs’ purported class action

claims are inappropriate as this action cannot be certified as a class.” (Answer at 2:14-16.) This
affirmative defense is boilerplate that does not state facts sufficient to constitute a defense. The
defense is also uncertain. Defendant provides no reason beyond this simple conclusory statement
as to why Plaintiffs cannot satisfy the prerequisites for class certification.

* * &

In short, each of Defendant’s twelve affirmative defenses merely recites legal doctrines
without providing any facts to support their application, leaving Plaintiffs to speculate as to how
Defendant intends to defend against the allegations in the complaint. As such, each of the
defenses is subject to demurrer.

V. CONCLUSION

An answer to a complaint is required to state clear and concise facts that support each
element of any asserted affirmative defense. Here, Defendant drafted a boilerplate answer with
bald and uncertain assertions. The affirmative defenses are so generic and nonspecific that there
is nothing about them that makes them any more applicable to this case than to any other
complaint that has been filed by any plaintiff against any defendant at any time. Plaintiffs
respectfully request that this Demurrer be sustained without leave to amend.

DATE: February 18, 2014 THE VEEN FIRM, P.C.
CHAVEZ & GERTLER LLP

ZJgnathan E. Gertler

Attorneys for Plaintiffs and the Proposed Class
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PROOF OF SERVICE
(C.C.P. §1013a(3))

STATE OF CALIFORNIA )
) ss.
COUNTY OF MARIN )

I am employed in the County of Marin, State of California. I am over the age of 18 years
and not a party to the within action; my business address is Chavez & Gertler LLP, 42 Miller
Avenue, Mill Valley, CA 94941.

On February 18, 201‘4, I served the following documents:

e PLAINTIFFS’ NOTICE OF DEMURRER AND DEMURRER TO ANSWER TO
COMPLAINT BY DEFENDANT SKINNYPOP POPCORN, LLC,
MEMORANDUM OF POINTS AND AUTHORITIES

on the interested parties in this action by placing a true copy thereof enclosed in a sealed envelope
addressed to each as follows:

J. Noah Hagey, Esq.
Matthew Borden, Esq.

“Allyson Fair, Esq.
BRAUNHAGEY & BORDEN LLP
220 Sansome Street, Second Floor
San Francisco, California 94104
hagey@braunhagey.com
borden@braunhagey.cmo
fair@braunhagey.com

Attorneys for Defendant SkinnyPop

[X] BY MAIL: I am readily familiar with the business' practice for collection and processing
of correspondence for mailing with the United States Postal Service. I know that the
correspondence is deposited with the United States Postal Service on the same day this
declaration was executed in the ordinary course of business. I know that the envelope was
sealed and, with postage thereon fully prepaid, placed for collection and mailing on this
date, following ordinary business practices, in the United States mail at Mill Valley,
California.

[X] BY EMAIL: The above mentioned documents were also served on the interested parties
in this action by transmitting them via email, addressed to the persons to be served at the
email addresses shown above.

Executed on February 18, 2014, at Mill Valley, California.

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct. I declare that I am employed in the office of a member of the bar of this court

at whose direction the service was made. U///A,,
N/

MAmber Berry
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Superior Court of California
County of San Mateo
Civil Department

400 County Center
Redwood City, CA 94063-1655
(650)363-4599
www.sanmateocourt.org
RACHEL DOSSEY Notice of Complex Case Status Conference
Plaintiff(s)
VS. Case No.: CIV 526548 Date: 04/22/14
SKINNYPOP POPCORN LLC _
Defendant(s) Time: 9:00 AM
» Dept. 21
Title: RACHEL DOSSEY ETAL VS SKINNYPOP POPCORN LLC

You are hereby given notice of your Complex Case Status Conference. The date, time and department have
been written above. At this conference, the Presiding Judge will decide whether this action is a complex case
within the meaning of California Rules of Court (“CRC”), Rule 3.400, subdivision (a) and whether it should be
assigned to a single judge for all purposes.

1. In accordance with applicable San Mateo County Local Rule 2.30, you are hereby ordered to:

a. Serve copies of this notice, your Civil Case Cover Sheet, and your Certificate Re: Complex
Case Designation on all named parties in this action no later than service of your first
appearance pleadings.

b. Give reasonable notice of the Complex Case Status Conference to all named parties in this
action, even if they have not yet made a first appearance or been formally served with the
documents listed in subdivision (a). Such notice shall be given in the same manner as required
for an ex parte application pursuant to CRC 3.1203.

2. If you fail to follow the orders above, you are ordered to show cause why you should not be
sanctioned. The Order To Show Cause hearing will be at the same time as the Complex Case
Status Conference. Sanctions may include monetary, evidentiary or issue sanctions as well as
striking pleadings and/or dismissal.

3. An action is provisionally a complex case if it involves one or more of the following types of claims: (1)
antitrust or trade regulation claims; (2) construction defect claims involving many parties or structures; (3)
securities claims or investment losses involving many parties; (4) environmental or toxic tort claims involving
many parties; (5) claims involving massive torts; (6) claims involving class actions; or (7) insurance coverage
claims arising out of any of the claims listed in subdivisions (1) through (6). The Court shall treat a
provisionally complex action as a complex case until the Presiding Judge has the opportunity to decide whether
the action meets the definition in CRC 3.400(a).

4.  Any party who files either a Civil Case Cover Sheet (pursuant to CRC 3.401) or a counter or joinder Civil
Case Cover Sheet (pursuant to CRC 3.402, subdivision (b) or (¢)), designating an action as a complex case in
Items 1, 2 and/or 5, must also file an accompanying Certificate Re: Complex Case Designation in the form
prescribed by the Court. The certificate must include supporting information showing a reasonable basis for the
complex case designation being sought. Such supporting information may include, without limitation, a brief
description of the following factors as they pertain to the particular action: (1) management of a large number of

Form: CCSC
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separately represented parties; (2) complexity of anticipated factual and/or legal issues; (3) numerous pretrial
motions that will be time-consuming to resolve; (4) management of a large number of witnesses or a substantial
amount of documentary evidence; (5) coordination with related actions pending in one or more courts in other
counties, states or countries or in a federal court; (6) whether or not certification of a putative class action will in

fact be pursued; and (7) substantial post-judgment judicial supervision. : -

For further information regarding case management policies and procedures, see the court website at
www.sanmateocourt.org

* Telephonic appearances at Complex Case Status Conference are available by contacting CourtCall, LLC, an
independent vendor, at least 5 business days prior to the scheduled conference.

CLERK'S CERTIFICATE OF MAILING

Ihereby certify that I am the clerk of this Court, not a party to this cause; that I served a copy of this
notice on the below date, by placing a copy thereof in separate sealed envelopes addressed to the

address shown by the records of this Court, and by then sealing said envelopes and depositing same,

with postage fully pre-paid thereon, in the United States Mail at Redwood City, California, -
Date:022014 " fohnCFiten,
' ' - Court Executive Officer/Clerk
By:HENRY L. CAJBON
Deputy Clerk

Copies mailed to:

JONATHAN E GERTLER
42 MILLER AVE
MILL VALLEY CA 94941

MATTHEW BROOKS BORDEN
220 SANSOME ST. 2ND FLR
SAN FRANCISCO CA 90104

Form: CCSC
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@ ) Actions

Home Complaints/Parties Actions Minutes :Igz:iilr?:s g:;irt
Case Type: v

Case Number: Search

Case CIV526548 - RACHEL DOSSEY ETAL VS SKINNYPOP POPCORN LLC

| Mowve To This Date 1

|ViewedHDate HAction Text ||Disposition”lmage‘
04/24/2014
N 9:00 AM  [CASE MANAGEMENT CONFERENCE - Minutes =
DEPT. 7
04/22/2014
9:00 AM .
N DEPT COMPLEX CASE STATUS CONFERENCE - Minutes =
PJLM
03/25/2014 |[HEARING ON DEMURRER TO ANSWER OF SKINNYPOP POPCORN
9:00 AM  [LLC TO COMPLAINT FILED 02/03/2014 OF RACHEL DOSSEY FILED BY
DEPT. LM ||RACHEL DOSSEY - Minutes
PROOF OF SERVICE (SUB-SERVICE) OF SUMMONS AND COMPLAINT
N 02/19/2014 ||FILED 02/03/2014 OF RACHEL DOSSEY AS TO SKINNYPOP POPCORN|_ -
LLC, BY SUB-SERVING J NOAH HAGEY, AGENT FOR SERVICE.
MAILING DATE OF 02/13/14.
| 102/18/2014 ||COURT REPORTER FEE OF $30.00 PAID BY RACHEL DOSSEY. - I |
| |02/18/2014 [MOTION FEE PAID BY RACHEL DOSSEY. - | |
N 02/18/2014 [NOTICE DEMURRER AND DEMURRER TO SKINNYPOP POPCORN, || o
LLCS ANSWER TO COMPLAINT, MPA FILED BY RACHEL DOSSEY.
02/13/2014 ||[COMPLEX LITIGATION FEE OF $1,000.00 RECEIVED FROM RACHEL |
DOSSEY (PLAINTIFF).
(S) GENERAL DENIAL TO THE COMPLAINT FILED 02/03/2014 OF
N 02/06/2014 [RACHEL DOSSEY FILED BY SKINNYPOP POPCORN LLC, - =
REPRESENTED BY MATTHEW BROOKS BORDEN
CERTIFICATE OF COMPLEX CASE DESIGNATION FILED BY RACHEL
N 02/04/2014 ||pOSSEY - =
02/03/2014 |[ADVANCE JURY FEE POSTED BY PLAINTIFF ON BEHALF OF RACHEL ||
DOSSEY, LOUISE TANG.
| 102/03/2014 |[FIRST PAPER FEE PAID BY RACHEL DOSSEY, LOUISE TANG. - | |
IN  |/02/03/2014 ||CIVIL CASE COVERSHEET RECEIVED - =
IN  |(02/03/2014 |[30 DAY SUMMONS, ISSUED AND FILED. - = |
IN  ](02/03/2014 ||(S) COMPLAINT FILED - =

http://openaccess1.sanmateocourt.org/openaccess/ClVIL/civildetails.asp?casenumber=526548&courtcode=A&casetype=CIV&dsn=
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http://openaccess1.sanmateocourt.org/openaccess/CIVIL/civilcomplaint.asp?casenumber=526548&courtcode=A&casetype=CIV&dsn=
http://openaccess1.sanmateocourt.org/openaccess/CIVIL/civildetails.asp?casenumber=526548&courtcode=A&casetype=CIV&dsn=
http://openaccess1.sanmateocourt.org/openaccess/CIVIL/civilminutes.asp?casenumber=526548&courtcode=A&casetype=CIV&dsn=
http://openaccess1.sanmateocourt.org/openaccess/CIVIL/pendinghearings.asp?casenumber=526548&courtcode=A&casetype=CIV&dsn=
http://openaccess1.sanmateocourt.org/openaccess/CIVIL/casereport.asp?casenumber=526548&courtcode=A&casetype=CIV&dsn=
http://openaccess1.sanmateocourt.org/openaccess/CIVIL/images.asp?casenumber=526548&courtcode=A&casetype=CIV&dsn=
http://openaccess1.sanmateocourt.org/openaccess/CIVIL/civilminutes.asp?courtcode=A&casenumber=526548&casetype=CIV&dsn=&actionseq=2&actiondate=20140424&actiontime=9&department=7&actioncode=HCMC1I&action=%3Cfont+color%3D%27%23000000%27%3ECASE+MANAGEMENT+CONFERENCE%3C%2Ffont%3E
http://openaccess1.sanmateocourt.org/openaccess/CIVIL/civilminutes.asp?courtcode=A&casenumber=526548&casetype=CIV&dsn=&actionseq=2&actiondate=20140422&actiontime=9&department=PJLM&actioncode=HSCLI&action=%3Cfont+color%3D%27%23000000%27%3ECOMPLEX+CASE+STATUS+CONFERENCE%3C%2Ffont%3E
http://openaccess1.sanmateocourt.org/openaccess/CIVIL/civilminutes.asp?courtcode=A&casenumber=526548&casetype=CIV&dsn=&actionseq=2&actiondate=20140325&actiontime=9&department=LM&actioncode=HDEMA&action=%3Cfont+color%3D%27%23%27%3EHEARING+ON+DEMURRER+TO+ANSWER+OF+SKINNYPOP+POPCORN+LLC+TO+COMPLAINT+FILED+02%2F03%2F2014+OF+RACHEL++DOSSEY+FILED+BY+RACHEL+DOSSEY++++%3C%2Ffont%3E
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VIII. RELATED CASE(S)

IF ANY (See instructions); JUDGE DOCKET NUMBER
IX. DIVISIONAL ASSIGNMENT (Civil L.R. 3-2)
(Place an X" in One Box Only) (X) SAN FRANCISCO/OAKLAND () SANJOSE () EUREKA

DATE
March 3, 2014
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J. Noah Hagey Esg. (SBN: 262331)
hagey@braunhagey.com
Matthew Borden, Esg. (SBN: 214323)
borden@braunhagey.com
Allyson Fair, Esg. (SBN: 287926)
fair@braunhagey.com
BRAUNHAGEY & BORDEN LLP
220 Sansome Street, Second Floor
San Francisco, CA 94104
Telephone: (415) 599-0210
Facsimile: (415) 276-1808

ATTORNEYS FOR DEFENDANT
SKINNYPOP POPCORN LLC

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

RACHEL DOSSEY, and LOUISE TANG, on
behalf of themselves, and on behalf of all

others similarly situated,
Plaintiffs,

V.

SKINNYPOP POPCORN LLC, AND DOES 1-

100, inclusive,

Defendants.

Case No.

CIVIL CASE COVER SHEET
ADDENDUM

Date:
Time:
Judge:

CIVIL CASE COVER SHEET ADDENDUM
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Attorneys for Plaintiffs:

William L. Veen (SBN: 043150)
Anthony L. Label (SBN: 205920)
Steven A. Kronenberg (SBN: 215541)

The Veen Firm, P.C.
711 Van Ness Ave., Suite 220
San Francisco, CA 94102

Jonathan E. Gertler (SBN: 111531)

Dan Gildor (SBN: 223027)

Samuel Cheadle (SBN: 268595)

Chavez & Gertler LLP
42 Miller Ave.
Mill Valley, CA 94941

Attorneys for Defendant:

J. Noah Hagey (SBN: 262331)

Matthew Borden (SBN: 214323)

Allyson Fair (SBN: 287926)
BraunHagey & Borden LLP
220 Sansome St., Second Floo
San Francisco, CA 94104

r
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